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IN  MEMORIAM. 


New  Oblbans,  Monday,  November  7,  1892.. 
The  court  was  duly  opened  pursuant  to  adjournment. 
Present,  their  Honors: 


HON.  FRANCIS  T.  NIOHOLLS,  Chief  Jushce. 
HON.  CHARLES  E.  FENNER, 
HON.  LYNN   B.  WATKINS, 
HON.  SAMUEL  D.  McENERY,      j  "^ 
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HON.  JOSEPH    A.  BREAUX, 

And  now,  Mr.  Felix  P.  Poche  arose,  and,  having  reminded  the> 
court  of  the  death,  on  the  22d  day  of  August,  A.  D.  1802,  of  the^ 
HoNOBABLB  Edwabd  Bbbmudbz,  fwuMirly  Chief  Justice  of  this  Court 
(1880  to  1892) ,  read  to  the  court  the  following  resolutions  adopted 
at  a  meeting  of  the  members  of  the  bar  of  New  Orleans,  held  on 
Saturday,  the  5th  day  of  November,  A.  D.  1892. 

RESOLUTIONS. 

*'  The  bar  of  New  Orleans,  deeply  impressed  with  the  loss  to  the 
profession  by  the  death  of  Edward  Bermudez,  the  late  Chief  Justice, 
and  assembled  to  manifest  their  sorrow,  their  appreciation  of  his. 
worth,  and  to  pay  their  tribute  of  respect  for  his  memory. 

''  Aesolve,  That  they  recall  the  long  and  distinguished  career  of  the 
deceased  at  the  bar,  they  bear  testimony  to  the  learning  and  talent 
and  fidelity  displayed  by  him  as  a  lawyer,  and  they  recognize  the 
deserved  prominence  attained  by  him  in  the  profession  when 
elevated  to  the  position  of  Chief  Justice  of  the  State. 

^*^Be  it  further  resolvedj  That  as  Chief  Justice,  from  the  organization 
of  the  Supreme  Court  on  the  5th  day  of  April,  1880,  down  to  within 
a  few  months  of  his  death,  he  exhibited  his  capacity  for  the  judicial 
position,  and  his  attainments  as  a  jurist,  especially  in  the  learning  of 
the  civil  law,  the  bar  recognizes  in  this  connection  that  in  addition 
to  the  great  variety  of  questions  of  the  utmost  gravity  that  at  all 
times  required  the  determination  of  the  highest  court  of  the  State, 
it  fell  to  that  tribunal  in  the  period  during  which  the  deceased  was 
the  Chief  Justice  to  deal  with  issues  of  great  importance  arising  in 
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the  organization  of  the  State  Government  nnder  the  Oonstitntton  of 
1870,  and  in  the  eolation  of  all  these  issaes  the  bar  attests  that  the 
Chief  Justice  bore  his  fall  part,  and  the  bar  also  manifests  its  hig^h 
estimate  of  the  carefnl  examination,  research,  of  discrimination  and 
of  reasoning  displayed  in  the  judicial  decisions  of  the  Chief  Justice. 

''  Resolved,  That  the  bar  affirms  its  appreciation  of  the  keen  sense 
of  responsibility  exhibited  by  the  deceased  in  his  close  and  assidaons 
attention  to  his  official  duties,  an  application  not  relaxed  even  after 
disease  had  assailed  his  physical  vigor. 

^^Reeolvedj  That  endeared  as  was  the  deceased  to  his  family,  the 
bar  sympathizes  with  them  in  their  grief  for  his  loss;  and  his  worth 
as  a  citizen,  and  his  virtues  as  a  man,  also  deserves  this  recognition 
from  the  profession. 

^^Reeolvedy  That  these  resolutions  be  presented  to  the  Supreme 
Court  at  its  session  on  Monday  to  be  recorded  on  its  minutes,  and  a 
copy  of  these  resolutions  be  sent  to  the  family  of  the  deceased." 

And  having  supplemented  the  sentiments  expressed  in  the  resolu- 
tions in  appropriate  terms  eulogistic  of  the  deceased,  Mr.  Poch6 
moved  that  the  resolutions  be  spread  on  the  minutes  of  the  court. ' 

Mr.  Thomas  J.  Semmes,  after  addressing  the  court  in  language 
commemorative  of  the  deceased,  presented  to  the  court,  on  behalf  of 
the  famUy,  a  portrait  of  the  deceased. 

Mr.  Henry  C.  MiUer  then  followed  Mr.  Semmes,  addressing  his 
remarks  to  the  eminent  qualities  and  services  of  the  late  ex -Chief 
Justice,  and  seconded  the  motion  to  spread  the  resolutions  on  these 
minutes. 

Mr.  Edwin  T.  Merrick  also  addressed  the  court,  concurring  in  the 
resolutions  and  the  expressions  of  admiration  and  sympathy  uttered 
by  the  other  members  of  the  bar. 

On  behalf  of  the  court,  his  Honor,  the  Chief  Justice,  replied  in  the 
following  language : 

<<  The  court  shares  very  sincerely  in  the  general  feeling  of  regret 
and  sorrow  at  the  death  of  its  late  Chief  Justice.  It  has  listened 
with  great  g^tiflcation  and  appreciation  to  the  high  tribute  paid  by 
the  bar  of  this  city  to  his  eminent  services,  talent  and  worth,  which 
has  been  conveyed  to  the  court  in  such  earnest  words,  and  with  sach 
genuine  feeling.  This  tribute  the  court  thoroughly  concurs  in  and 
endorses. 

''The  reputation  of  a  judge,  as  flowing  from  the  performance  of 
official  duty,  must,  in  the  nature  of  things  resulting  from  the  dry  and 
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technical  sabjectB  with  which  he  has  to  deal,  rest  to  a  very  g^eat 
degree  by  reflections  from  the  opinion  of  the  bar,  who  understand 
and  recognize  the  difflcolcies  which  he  has  to  meet,  g^pple  with  and 
OTcrcome.  Happy  the  jndge  whose  labors  have  been  snch,  and 
whose  life  has  been  snch  as  that  at  his  death  he  has  been  able  to 
eToke  from  the  bar  snch  strong  words  of  praise  as  have  been  heard 
to-day,  words  which  it  will  be  my  duty  and  my  very  g^eat  pleasure 
to  have  placed  of  record  and  perpetuated. 

*^Bat  whilst  practitioners  before  the  court  have  exceptional 
opportunities  of  judging  of  the  merits  of  judges,  those  who  occupy 
the  bench  together  have  been  afforded  still  greater  ones.  Of  the 
court  as  originally  constituted,  and  of  which  Judge  Bermudez  was 
the  head,  two  members  preceded  him  to  the  grave.  One,  Mr. 
Justice  Fenner,  is  still  upon  the  bench — for  twelve  years  he  was  his 
co-laborer  and  associate-;— it  is  his  privilege,  in  fact  his  right,  to 
specially  voice  the  sentiments  of  the  court  on  this  occasion,  and  I 
request  him  so  to  do." 
Thereupon  Mr.  Justice  Fenner  said : 

''The  Chief  Justice,  in  consideration  of  my  fellow- service  with  the 
distinguished  subject  of  the  resolutions  presented  by  the  bar,  during 
the  whole  period  of  his  official  tenure,  has  requested  me  to  add  some- 
thing to  the  appropriate  response  which  he  has  just  made  in  behalf 
of  the  court.  ^ 

''  I  assume  the  mournful  duty  with  a  deep  sense  of  the  bereave- 
ment which  has  befallen  his  family,  his  friends,  the  legal  profession, 
and  the  State  which  he  loved  so  well. 

*'  In  the  complex  conditions  of  modem  intellectual  life,  it  is  given 
to  few  men  to  excel  in  many  things.  Specialization  is  the  condition 
of  excellence ;  and  specialization  was  never  carried  to  a  higher  point 
than  in  the  case  of  Edward  Bermudez. 

"The  law  was  his  specialty,  and  he  gave  to  it  an  undivided  allegi- 
ance. The  exclnsiveness  of  his  devotion  to  the  law  was  peculiar  and 
extraordinary.  He  lived  and  breathed  and  had  his  being  in  the  law. 
Society,  politics  and  the  kaleidoscopic  panorama  of  current  events, 
which  absorb  so  much  of  modem  attention,  claimed  little  from  him. 
Literature,  save  certain  branches  of  religious  and  moral  speculation 
which  enter  into  the  philosophy  of  the  law,  and  in  which  he  was 
versed,  had  few  charms  for  him.  His  classics  were  Gains,  Paul, 
Ulpian  and  Papinian,  Oujas  and  Demoulin,  Domat  and  Pothier,  and 
the  ilustrious  commentators  on  the  French  Code.  His  favorite  dramas 
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were  written  in  the  pages  of  judicial  reports,  which  recerd  the  vivi<3 
conflicts  of  human  interests  and  passions,  and  bring  to  them  the 
denouement  of  the  ultimate  decision.  The  finest  music  to  him  w&s 
the  eloquence  of  the  advocate  or  the  rythmic  utterances  of  the  mas'  - 
istrate  attuned  to  the  immortal  harmonics  of  justice. 

'*He  was  a  man  of  splendid  physique^  with  noble  features  and 
massive  brain-case,  giving  him  a  commanding  presence  that  marked 
him  everywhere  as  a  man  above  the  common. 

''His  temperament  was  passionate  and  impetuous;  his  disposition^ 
generous  and  magnanimous;  his  will-power,  stronsf  and  ill-brooking 
resistance. 

''  His  active  and  resourceful  intellect  was  equipped  with  a  good 
classical  education,  and  a  legal  erudition  remarkable  for  its  extent 
and  variety.  He  was  not  only  versed  in  the  principles  of  the  law, 
but  had  a  rare  acquaintance  with  its  history  and  development,  and  with 
the  lives  and  characters  of  its  exponents,  particularly  of  the  Roman, 
French  and  Louisiana  jurists,  his  mind  being  stored  with  many  anec- 
dotes and  incidents  about  the  distinguished  personages  among  the 
French  and  Louisiana  jurisprudents,  which  constantly  illustrated  and 
enlivened  his  conversation. 

''At  an  unusually  early  age  he  was  admitted  to  the  bar,  and 
speedily  won  distinction  as  a  civilian  of  rare  acquirements  and  an 
advocate  of  peculiar  power. 

"  Though  not  endowed  with  special  gifts  of  oratory  as  commonly 
understood,  he  possessed  sufficient  fluency,  and  spoke  with  such 
mastery  of  his  case,  and  with  such  fire  and  dominant  force,  as  lent 
contagion  to  his  own  intense  conviction  and  powerfully  influenced 
both  judges  and  juries. 

"  His  eminence  as  a  civilian  was  acknowledged,  and  secured  him 
constant  employment  in  cases  involving  recondite  questions  of  civil 
law,  while  his  high  character  and  business  capacity  recommended 
him  as  a  wise  adviser  of  corporations,  in  the  management  of  estates, 
and  in  directing  the  counsels  of  investors  and  capitalists. 

"  In  the  full  tide  of  his  professional  prosperity,  the  new  Constitu- 
tion of  1879  was  adopted,  and  when  his  friend  from  boyhood,  Louis 
A.  WUtz,  was  elected  governor  of  the  State,  public  opinion  at  once 
settled  upon  Edward  Bermudez  as  the  Chief  Justice  of  the  Supreme 
Court,  which  was  to  be  appointed  under  that  Constitution. 

"  The  court  over  which  he  presided  for  twelve  years  was  Installed 
on  the  5th  day  of  April,  1880. 
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**  It  enc^mntered  a  huge  docket  of  cases  in  arrears,  which  the  in- 
C688ant  industry  of  the  preceding  court  had  diminished  but  could  not 
remove. 

«<The  Ck>n8titation.of  1879  was  a  radical  departure  in  the  art  of 
eonstitntion  making,  bristling  with  new  and  peculiar  limitations  upon 
the  powers  of  the  Legislature,  municipalities,  of  corporations,  of  all 
State  and  parish  functionaries,  on  the  powers  of  police  and  of  taxa- 
tion, and  investing  the  Supreme  Oonrt  with  new  and  original  juris- 
diction in  an  extensive  supervisory  control  overall  inferior  tribunals, 
and  in  other  respects. 

'*The  task  of  sweeping  off  the  huge  arreared  docket,  and  of  adapt- 
ing the  jurisprudence  of  the  State  to  these  numerous  and  novel  con- 
stitational  requirements,  including  the  high  duty  of  interpreting  their 
consistency  with  the  Constitution  of  the  United  States,  was  a  task  of 
consommate  delicacy  and  magnitude. 

<*  How  well  or  ill  the  momentous  task  was  performed  is  a  question 
on  which  it  does  not  become  me  to  speak.  It  was,  at  all  events,  per- 
formed; and  it  may  be  said,  without  violating  the  restraints  of  mod- 
esty, that,  under  judicial  guidance,  the  complicated  machinery  of  the 
new  government  was  made  to  run  smoothly,  without  wreck  or  dis- 
aster, that  many  anticipated  dangers  were  averted,  that  the  rights  of 
sU  have  been  so  regelated  as  to  secure  substantial  protection,  that 
the  State  has  prospered,  and  the  people,  in  the  main,  have  lived  in 
peace  and  content  under  these  novel  institutions. 

'*  The  associates  of  the  new  court,  like  its  Chief  Justice,  had,  none 
of  them,  enjoyed  the  slightest  judicial  experience.  All  of  them  were 
taken  from  active  practice  at  the  bar,  and  brought  to  the  bench  only 
the  habits  and  experience  of  advocates.  In  dealing  with  the  new 
and  original  questions  which  presented  themselves,  many  of  them  of 
first  impression  and  uncontrolled  by  precedent,  it  was  natural  that 
divisions  of  opinion  should  arise,  and  perhaps  not  unnatural  that  the 
debates  should  develop  some  heat  more  appropriate  to  the  forum 
than  to  the  consultation  room.  But  after  all,  these  sharp  conflicts 
of  opinion  were  inspired  only  by  an  intense  sense  of  individual  re- 
sponsibility and  conviction;  they  led  to  deeper,  thought  and  research ; 
and,  let  us  hope,  eventuated,  in  the  long  run,  in  the  ascendency  of 
truth  and  justice. 

*'  While  successive  precedents  removed  causes  of  difference,  judicial 
experience  taught,  to  all,  tolerance  of  adverse  opinion  and  greater 
calmness  of  discussion;  and  I  am  happy  to  say  that,  in  due  course, 
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all  asperities  which  had  grown  up  in  the  early  days  were  smoothec 
and  forgotten,  leaving  behind  only  respect  for  the  spirit  of  sincerity 
and  indomitable  independence  ont  of  which  they  grew. 

'*The  presidency  of  Edward  Bermadez,  as  Chief  Jnstice  of  thie 
conrt,  is  associated  with  one  of  the  germinal  periods  of  our  juris - 
prudence.  His  unremitting  industry  and  broad  learning  made  him  a 
great  factor  in  its  development. 

'*  If  I  might  particularize  one  of  his  many  eminent  services  as  a 
judge,  I  would  say  that,  more  perhaps  than  any  other  of  our  modem 
judges,  he  has  contributed  to  fasten  the  anchor  of  our  codal  interpre- 
tation in  the  rock- bed  of  French  jurisprudence,  which  is  the  most 
profound  and  philosophic  repository  of  juristic  science  that  has  yet 
succeeded  the  immortal  corpus  juris  civilis  of  the  Romans. 

'*  His  personal  qualities  made  him  the  idol  of  his  family  and  the 
centre  of  a  numerous  circle  of  devoted  friends. 

**  He  lived  the  life  of  a  good  man,  a  great  lawyer,  an  incorruptible 
judge.  He  died  the  death  of  a  philosopher  and  christian.  His 
portrait  is  a  worthy  companion  to  those  of  the  many  eminent  men 
which  grace  these  walls,  and  as  the  lawyer  of  future  days  reverently 
reviews  this  assembly  of  illustrious  portraits,  there  are  few  to  which 
he  will  bow  with  more  interest  and  respect  than  to  that  of  the  Oreole 
Chief  Justice,  Edward  Bermudez." 

His  Honor  the  Chief  Justice  then  ordered  that  the  resolutions  be 
spread  upon  the  minutes  of  the  court,  and  that  the  portrait  of  the 
lamented  eminent  Chief  Justice  be  hung  upon  the  walls  of  the  room 
in  which  the  sessions  of  this  court  are  held;  and  Mr.  Semmes  was  re- 
quested to  convey  to  the  family  the  thanks  of  the  court  for  the  por- 
trait presented,  and  to  express  to  them  the  sincere  sympathy  of  the 
members  of  the  court  in  their  sad  bereavement. 
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New  Oblbans,  Monday,  December  12,  1892. 
Hie  court  was  duly  opened,  porsuant  to  adjournment. 
Present,  their  Honors : 

HON.  FRANCIS  T.  NICHOLLS,  CMef  Justice, 

HON.  CHARLES  £.  FENNER, 

HON.  LYNN  B.  WATKINS, 

HON.  SAMUEL  D.  MCENBRY,      >  ^-<x^  •^•^«- 

HON.  JOSEPH  A.  BBEAUX. 

Mr.  James  McOonnell  now  called  the  attention  of  the  conrt  to  the 
recent  departure  from  this  life  of  the  Honobablb  Robbbt  Habdin 
Mabb,  at  one  time  senior  associate  justice  of  this  court  (1877- 
1880),  and,  when  his  death  occurred,  one  of  the  judges  of  the  Orim- 
inal  District  Court  for  the  parish  of  Orleans,  and  having  addressed 
the  court  in  appropriate  and  feeling  terms  regarding  the  eminent 
public  services  and  professional  and  private  virtues  of  the  deceased, 
read  to  the  court  the  following  resolutions  adopted  at  a  meeting  of 
the  members  of  the  bar  of  New  Orleans,  held  on  the  28th  day  of 
November,  A.  D.  1892,  in  the  following  words: 

Resolutions. 

''JZesoivedy  That  the  members  of  the  bar  of  the  city  of  New  Orleans 
revere  with  honor  and  affection  the  memory  of  the  late  Robt.  H. 
Marr,  as  that  of  a  just,  conscientious,  high-minded  and  courteous 
gentleman;  an  able,  learned,  dispassionate  and  merciful  judge;  a 
large-hearted  and  unselfish  man;  a  wise  counselor,  a  warm  friend, 
and  an  humble  and  trusting  christian. 

«  They  recognise  that  all  his  aims  were  high ;  that  at  whatever  sac- 
rifice of  feeling  or  personal  interest,  he  never  failed  at  the  call  of 
duty;  that  he  thought  of  others  first,  himself  last;  and  was  true,  as 
his  light  revealed,  to  his  profession,  his  country,  his  kind  and  God. 
They  recognize  the  high  and  discriminating  qualities  of  his  mind  as 
a  jurist,  as  shown  in  the  annual  reports,  while  he  sat  on  the  bench 
of  the  Supreme  Court,  and  to  the  last,  his  unswerving  though  too 
often  painful  performance  of  duty,  while  sitting  as  judge  in  the 
Criminal  District  Oourt. 
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'^  Love,  pity  and  charity  were  his  endowments,  equally  with  honor, 
a  Spartan  sense  of  obligation,  and  an  enlightened  conscience. 

^*  Resolved,  That  these  resolutions  be  directed  to  the  family  of  the 
deceased,  and  that  it  be  requested  that  a  copy  thereof  be  spread 
upon  the  minutes  of  the  Supreme  Oourt,  and  of  the  Civil  and  Crim- 
inal District  Courts. 

^^It  toas  further  resolved,  That  Jas.  McConnell,  Esq.,  chairman  of 
this  meeting,  bQ  requested  to  present  these  resolutions  to  the  Supreme 
Court  at  such  time  as  that  high  tribunal  may  fix  upon." 

He  then  moved  that  the  resolutions  be  spread  upon  the  minutes 
of  this  court. 

Mr.  McConnell  was  followed  by  Mr.  Edwin  T.  Merrick  and  Mr. 
Richard  H.  Browne,  who,  on  behalf  of  their  brother  members  of  the 
bar,  and  for  themselves,  {n  touching  language,  commemorative  of 
the  distinguished*  deceased,  joined  the  first  speaker  in  his  expres- 
sions of  grief  and  regret,  and,  with  great  earnestness,  supported  his 
motion : 

The  Chief  Justice  said : 

'^  In  conveying  to  this  court  the  expressions^of  the  high  regard  and 
admiration  of  the  bar  of  New  Orleans  for  Robert  H.  Marr,  you  have 
referred  in  most  fitting  terms  to  one  whose  name  was  for  years  a 
household  word  in  every  home  in  Louisiana,  and  whose  influence  for 
good  was  felt  throughout  the  length  and  breadth  of  the  State.  He 
needs  no  extended  eulogy  from  us.  During  his  long  life  of  useful- 
ness he  performed  his  duty,  and  performed  it  well  for  duty's  sake, 
seeking  no  praise.  Pure  and  exemplary  as  a  man;  loyal,  steadfast 
and  true  as  a  citizen;  honest,  faithful  and  conscientious  as  a  lawyer; 
able,  upright  and  just  as  a  judge,  he  at  all  times  deserved,  as  in  all 
situations  and  relations  of  life  he  received,  the  implicit  confidence  of 
his  countrymen. 

'^  It  is  deemed  a  high  and  honorable  privilege  to  be  one  of  those  who, 
in  a  court  of  last  resort,  are  called  to  pass  upon  the  lives,  the  liberty 
and  the  property  of  their  fellow  citizens,  but  there  was  a  time  in  the 
history  of  this  commonwealth  when  in  this  connection  honor  went 
hand  in  hand  with  risk  and  danger. 

''At  such  a  time,  in  the  midst  of  a  struggle  threatening  at  any 
moment  to  turn  into  a  revolution — in  the  midst  of  a  contest  most 
uncertaio  as  to  its  issue,  in  which,  under  a  peculiar  condition  of 
affairs,  the  judiciary  was  thrown  to  the  very  front — Robert  H.  Marr 
was  solicited,  by  reason  of  his  ability,  his  courage  and  his  patriotism; 
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to  occupy  a  Beat  upon  this  bench.  And  without  one  moment's  halt- 
ing on  his  part  he  at  once  took  a  foremost  place  (as  he  had  done  be- 
fore) among  those  who  placed  their  whole  future  at  the  service  of 
the  State,  and  when  that  struggle  ended,  as  end  it  did,  in  the  re- 
demption of  the  State,  he  stood  the  peer  of  any  man  in  the  afPec  - 
tions  and  in  the  esteem  of  his  people. 

^'  That  was  fifteen  years  ago,  and  though  time  flies  quickly  and  men 
soon  forget,  Robert  H.  Marr  has  made  for  himself  a  record  so  full, 
so  complete,  so  perfect  in  all  respects  that  those  who  now  love  and 
reverence  him  can  rest  assured,  with  absolute  certainty,  that  with- 
out any  praise  from  us,  without  words  from  any  one,  he  will,  on  the 
strength  of  the  record  itself,  receive  the  appreciative  judgment  of 
those  whom  he  served  so  long,  and  whom  he  served  so  well." 

The  Chief  Justice  then  directed  that  these  proceedings  and  the 
reeolutions  be  spread  upon  the  minutes  ot  the  court ;  that  a  copy  of 
them,  under  the  seal  of  the  court,  be  transmitted  by  the  clerk  to  the 
afflicted  family  of  the  lamented  dead;  and,  as  a  mark  of  respect  to 
his  memory,  that  the  court  do  now  stand  adjourned  to  Monday,  De- 
cember 19,  I8d2,  at  11  A.  M. 
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Nbw  Orleans,  Taesday,  April  5,  1892. 

The  court  was  duly  opened,  pursuant  to  adjournment.  Present, 
their  Honors : 

HON.  EDWARD  BKRBfUDEZ,  Chief  Justice. 

HOK.  CHARLES  £.  FENNBR,  \ 

HON.  LYNN  B.  WATKINS,  ( 

HON.  SAMUEL  D.  McENERT.  f  ^"*'**^  *^"^''*'- 

HON.  JOSEPH  A.  BREAUX.  ) 

Mr.  Edwin  T.  Merrick  now  arose  and  presented  and  read  to  the 
court  certain  resolutions  adopted  at  a  meetinfr  of  members  of  the 
bar  touching  the  decease  of  the  Honorable  Randbll  Hunt,  and 
addressed  the  court  as  follows : 

May  it  please  your  Honors. 

<<  I  have  been  delegated  by  a  meeting  of  the  Bar  of  New  Orleans  to 
present  to  this  court  some  resolutions  which  they  have  adopted  ex- 
pressive of  their  sentiments  in  regard  to  and  as  a  testimony  of  re- 
spect to  the  memory  of  the  late  distinguished  orator  and  jurist,  the 
Hon.  Randell  Hunt,  and  to  move  this  honorable  court  to  order  the 
resolutions  which  are  here  presented  to  be  spread  on  the  minutes 
of  the  court  as  a  part  of  its  archives. 

*'  In  performing  this  duty  it  may  not  be  improper  for  me,  as  one  of 
the  few  practitioners  whose  diploma,  issued  by  your  predecessors, 
dates  back  a  half  of  a  century,  to  say  a  few  words  respecting  the  de- 
ceased as  a  slight  testimony  of  the  high  estimation  in  which  he  was 
always  held  by  our  profession  outside  of  New  Orleans  as  well  as  here. 

<' When  I  first  came  to  the  bar,  in  1839,  my  residence  was  in  the 
Felicianas,  and,  following  the  custom  of  those  days,  we  came  once 
a  year,  at  the  stated  term,  with  opponents  and  colleagues  to  try  our 
cases  in  this,  the  court  of  last  resort.  These  visits,  while  they  did 
not  make  us  intimate  with,  gave  us  opportunities  of  becoming  ac- 
quainted with  the  leaders  of  the  bar  not  only  in  New  Orleans,  but 
the  State  at  large. 

'<  Prior  to  this  time,  indeed  commencing  with  the  change  of  govern- 
ment in  1803,  there  had  grown  up,  under  peculiar  circumstan  ces,  an 
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efficient,  and  we  might  say  profoundly  learned',  bar.  At  the  cession 
the  official  language  in  the  colony  was  Spanish,  but  the  larger  por- 
tion of  the  inhabitants  spoke  the  French  language,  and  the  laws  were 
the  civil  laws  and  those  prescribed  by  Spain  for  the  government  of 
the  Indies.  The  opening  up  of  the  vast  territory  for  settlement 
acquired  by  the  treaty  brought  with  it  enterprising  men,  and  men 
distinguished  in  almost  all  avocations,  and  none  more  conspicuous 
than  those  engaged  in  the  legal  profession,  and  none  whose  business 
could  be  more  important  to  the  country  than  theirs  in  harmooizing, 
with  the  aid  of  the  resident  civilians,  the  two  systems  of  laws  so 
unlike  as  the  civil  and  common  law,  the  Spanish  and  English  law, 
and  adapt  them  equally  to  the  people  speaking  the  French  and  Span- 
ish languages,  and  the  settlers  and  emigrants  from  the  other  States 
and  elsewhere  of  English  descent. 

''From  this  field  of  discussion  at  the  time,  Mr.  Randell  Hunt  was 
completing  his  legal  studies,  and,  commencing  his  legal  career 
between  1830  and  1840,  many  of  these  veteran  jurists  were,  with 
worn  but  still  bright  armor,  in  the  midst  of  their  triumphs  ready  for 
further  encounters. 

''And  it  must  not  be  thought  that  the  country  parishes  were  defi- 
cient in  eminent  men  in  the  profession,  as  a  glimpse  of  the  condition 
of  things  will  show.  This  new  field,  which  the  acquisition  of  Louisiana 
bad  opened  op,  had,  as  we  see,  become  exceedingly  interesting.     At 
the  beginning  of  this  period  there  stood  fully  panoplied  the  joriscon^ 
suit  of  Spanish  or  French  descent,  standing  on  his  native  soil,  speak- 
ing in  his  own  language,  and  matchless  while  exercising  his  profession 
under  the  colonial  regime.   But,  by  the  introduction  of  Louisiana  into 
a  constitutional  government  and  a  sisterhood  of  States,  he  was 
brought  face  to  face,  half  armed  and  unskilled  in  the  constitutional, 
common  and  chancery  law,  the  common  law  lawyer  with  an  unknown 
face  in  a  foreign  language,  and  he  saw  another  abstruse  field  of 
learning  to  be  explored.    The  like  difficulties  and  foes  were  to  be 
encountered  by  the  half- armed  lawyer  from  the  other  States.    Two 
vast  systems  to  be  mastered.     To  the  English  student  the  Institutes 
and  a  few  copies  of  Strahan's  Translation  of  Domat,  printed  in  Lon- 
don about  1722,  were  about  the  sum  of  the  works  accessible  in  the 
English  language  of  the  immense  mass  of  civil  law  jurisprudence. 
It  was  aU  in  other  languages. 

"Perhaps  it  was  this  difficulty  in  their  struggles  to  master  two  great 
systems  of  law  as  well  as  the  magnitude  of  the  interests  in  litigation 
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which  developed  the  strens:th  and  greatness  of  the  bar  not  only  in 
New  Orleans  but  the  State  at  large;  Buch  as  in  the  country  was 
developed,  in  the  Stacys  and  Sparrows,  in  Concordia;  the  Turners 
Lobdells,  Andrews,  Muse,  Lucas  and  Lawsons  of  the  Felicianas;  the 
Davidsons  and  Penns  in  the  other  Florida  parishes;  the  Garrets, 
Downs,  Maguires  and  Copleys  of  the  Ouachita;  the  Thomases,  Dun- 
bars,  Ogdens,  Elgeeand  Hyams  of  Rapides;  the  Campbells  of  Natchi- 
toches ;  the  Morgans,  Brunots,  Burkes  and  Heriots  of  East  and  West 
Baton  Rouge,  and  so  I  might  mention  accomplished  lawyers  in  the 
territory  from  the  Pontchartrain  to  the  Sabine  and  in  other  parts  of 
the  State. 

'4n  the  city  the  bar  was  adorned  by  such  conspicuous  names  as 
Mazureau,  Grimes,  Preston,  Pierre  Soul6,  Roselius,  Micou,  Brad- 
ford, Legardeur  and  Benjamin.  It  was  among  such  men  and  orators 
as  these  that  a  place  of  distinction  was  assigned  to  Mr.  Hunt  by 
them  and  he  was  classed  as  a  leader.  I  think  I  may  say  that  the  con- 
sensus of  all  placed  Mr.  Hunt  in  those  days  as  the  most  finished 
orator  we  had  at  the  bar  in  the  State. 

^^Of  course  there  was  a  vast  difference  in  conducting  arguments  by 
these  distinguished  men ;  some  could  win  by  a  masterly  array  of  the 
facts  of  a  case ;  some  by  the  mere  force  of  dry  logic,  others  by  a 
power  to  awaken  interest  and  sympathy  and  carry  the  juries  by 
adorned  reason. 

'^In  this  last  category  Mr.  Hunt  could  well  be  placed.  His  oratory 
so  ornate  and  polished,  his  periods  so  full  and  flowing,  filled  with 
sentiments  elevated  and  noble,  seemed  to  be  formed  upon  the  great 
models  of  Cicero,  which  had  charmed  us  all  in  our  earlier  studies 
as  it  had  done  each  preceding  age. 

^^Without  knowing  Mr.  Hunt's  habits,  I  never  heard  him  without 
thinking  the  excellency  of  his  orations  were  the  result  of  much 
study,  but  then  they  were  worthy  of  that  study. 

<*As  a  statesman  Mr.  Hant  was  controlled  by  an  ardent  and  exalted 
patriotism. 

''As  Dean  of  the  legal  department  of  the  University  he  was  honored 
and  admired  by  the  graduates. 

**But  to  your  Honors  who  have  had  personal  knowledge  of  his 
excellence,  it  needs  no  eulogium  on  the  merits  of  the  deceased  to 
strengthen  the  motion  now  made  to  have  spread  on  your  minutes 
the  following  resolutions,  viz. : 

'^Resolutions  concerning  the  death  of  the  Honorable  Randell  Hunt. 
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'^Whebsas,  The  announcement  of  the  death  of  Randell  Hunt  was 
received  by  his  professional  brethren  with  deep  sorrow,  mitigated  by 
the  reflection  that  his  life  of  distinction  and  usefulness  has  been 
greatly  prolonged,  and  the  bar  of  New  Orleans  now  assemble  to  ex- 
press their  appreciation  of  the  deceased  when  living,  and  their  respect 
for  his  memory, 

^'KemZre,  That,  combining  great  learning  as  a  jurist,  with  talent 
of  an  uncommon  order,  the  deceased  for  years  occupied  a  position 
of  distinguished  prominence  at  this  bar,  and  his  abilities  and  learn- 
ing found  illustration  in  litigation  of  the  most  important  character 
conducted  by  him  and  extending  through  a  career  of  m jre  than  fifty 
years  of  professional  service. 

^^ Resolved,  That  the  deceased,  eminent  for  his  attainments  as  a 
jurist,  was  no  less  distinguished  for  powers  of  advocacy  exerted 
throughout  his  career  with  conspicuous  effect  before  the  courts  and 
juries  of  his  period. 

^'Resolved,  That  he  exhibited  in  his  life  the  highest  estimate  of  the 
duties  of  citizenship,  and  his  g^eat  influence  was  never  withheld 
when  public  interests  demanded  his  services ;  he  served  at  different 
periods  in  the  legislative  bodies,  was  prominent  in  the  Constitutional 
Conventions  of  1846  and  1852 ;  he  took  part  in  the  public  issues  of 
his  time,  and  in  every  position  and  under  all  circumstances  exhibited 
a  patriotic  public  spirit  deserving  to  be  recalled  on  this  occasion. 

^*^Resolted,  That  his  long  service  and  unselfish  devotion  as  the  Presi- 
dent of  the  University  of  Louisiana,  and  as  professor  in  the  law  de- 
partment of  the  university,  entitle  him  in  the  highest  degree  to  the 
grateful  remembrance  of  those,  many  of  whom  are  now  prominent 
on  the  bench  and  at  the  bar,  and  who  owe  their  success  in  great 
measure  to  the  instruction  they  received  from  him  as  a  teacher  of 
law. 

^^Re9olved,  That  in  commemorating  the  professional  worth  of  the 
deceased,  and  his  virtues  as  a  citizen,  the  appreciation  of  the  purity 
of  his  life  and  conduct  displayed  in  the  domestic  relations  deserves 
place  in  this  tribute  to  his  memory." 

Mr.  James  McConnell,  with  great  eloquence,  seconded  the  motion. 
His  Honor  the  Chief  Justice,  speaking  for  the  court,  replied : 
''Upon  the  Hon.  Randell  Hunt  Providence  had  lavished  munifi- 
cently choice  favors. 
^*He  was  exceptionally  endowed,  physically  and  mentally.   , 
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''His  deportment  was  such  that  it  attracted  attention  wherever  he 
went,  and  provoked  inquiry.  The  eye  was  pleased  to  dwell  upon 
him  and  observe  his  movements  and  ways. 

*'He  was  blessed  with  a  broad,  scanning,  searching,  penetrating, 
analytical  mind,  which,  after  possessing  itself  of  a  subject,  made  him 
master  it  in  its  entirety  and  in  Its  important  details. 

''It  was  a  prompt  and  ready  mind,  essentially  logical  and  judicious, 
which  at  once  realized  the  strong  and  the  weak  points  of  the  subject 
under  its  survey  and  scrutiny. 

"He  was  a  scholar,  having  received  a  thorough  classical  education, 
which  enabled  him  to  furnish  his  intellect  plentifully  from  all  the 
fields  of  learning  and  knowledge. 

"He  could  read  and  speak,  with  marked  correctness,  languages  not 
his  own,  which  permitted  him  to  enrich  his  mind  abundantly  from 
stores  not  entered  by  the  many. 

"The  study  of  the  law  had  a  special  and  irresistible  attraction  for 
kim. 

"His  classical  education,  his  knowledge  of  the  Latin,  French  and 
Spanish  languages,  enabled  him  to  explore  the  immense  regions 
of  the  Roman,  French  and  Spanish  systems  so  as  to  imbibe  himself 
fully  with  a  scientific  appreciation  of  the  laws  of  Louisiana,  which 
mainly  derives  from  those  different  sources. 

"He  belonged  to  a  bar  composed  of  men  of  acknowledged  eminence, 
such  as  Livingston,  Eustis,  Slidell,  Hennen,  Grymes,  Soul6,  Mazu- 
reau,  Benjamin,  Bonford,  Grailhe,  Roselius,  Janin,  Bradford  and 
others,  whose  equal  he  was,  and  with  whom  he  coped  frequently  and 
successfully. 

"He  was  a  splendid  orator,  learned,  impressive  and  eloquent,  fasci- 
nating judges  and  jurors  at  his  pleasure. 

"He  was  an  admitted  leader  in  his  profession,  and  quite  often  was 
employed  in  the  most  complicated  and  important  controversies.  He 
was  a  jurist  and  a  man  of  great  talent  and  genius. 

"It  would  take  too  long  to  enumerate  and  describe  the  celebrated 
instances  in  which  he  was  thus  engaged.  The  State  and  Federal 
Reports  which  mention  them  show  what  difSculties  they  presented, 
and  he  controlled  them  successfully.  The  Gerard,  McDonogh, 
Shepherd  will  cases,  the  slaughter  house,  the  Lizardi,  the  Wine  cases 
figure  conspicuously  among  them. 

"He  was,  for  some  forty  years,  a  disting^shed  professor  of  law, 
commercial,  constitutional,  criminal  and  other,  at  the  universiiy,  at 


IN  MEMORIAM.  xxi 


times,  its  dean,  retiring  finally  on  acconnt  of  ill  health  as  emeritus 
professor,  ¥nith  the  previously  received  degree  of  doctor  of  laws. 

''Very  many  are  those  who  have  studied  under  him  during  this  long 
period,  and  to  whom  he  has  imparted  liberally  his  varied  and  exten- 
sive acqairements.  Many  of  them  have  reached  to  superiority,  and 
even  to  eminence  in  their  department,  and  cherish  the  recollection  of 
their  invariably  pleasant  intercourse  with  him,  officially  and  person- 
ally. 

"He  was  a  faithful  citizen  and  a  devoted  patriot,  serving  his  country 

in  legislative  halls,  and  was  always  found  among  the  leaders  in 
political  conservative  movements. 

''He  would  sway  popular  assemblies,  invariably  championing  the 
good  and  rightful  cause,  most  promotive  of  public  weal  and  happi- 
ness.    He  was  a  statesman. 

*'He  might,  on  several  occasions,  have  filled  important  Federal 
positions  had  he  chosen,  such  as  Attorney  General,  Justice  on  the 
Supreme  Bench  and  others,  and  had  he  done  so  he  would  surely 
have  signalized  himself  in  any  of  them,  for  which  he  was  eminently 

qualified. 

"The  country  has  sustained  a  heavy  blow  in  losing  him,  but  he  has 
gone  from  among  his  fellow  men  after  an  honorable,  well  filled 
and  glorious  life,  regretted  and  loved,  never  to  be  forgotten. 

"Out  of  regard  and  respect  to  the  memory  of  the  lamented  and  dis- 
tinguished deceased,  this  court  will  now  stand  adjourned  until  to- 
morrow, Wednesday,  April  6,  1892,  at  11  o'clock  a.  m." 
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CASES 

ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT  OP  LOUISIANA, 

AT  NEW  ORLEANS, 

IN 

JANUARY,   1892. 


JUDGES  OF  THE  COURT  : 

HOX.  EDWARD  BERMUDEZ,  Chief  Justice. 

HON.  CHARLES  E.  FENNER, 
HOX.  LYNN   B.  WATKINS, 
HON.  SAMUEL  D.  McENERY, 
HON.  JOSEPH    A.  BREAUX, 


Associate  ynstices. 


No.  10,880. 
Succession  of  Frank  Boroe. 

1.  A  uaandatary  who  has  acted  as  such  continuously  for  a  long  period  of  years 
without  being  called  upon  for  an  account,  and  who  then  renders  an  account 
showing  a  balance  in  his  favor,  does  not  subject  his  demand  to  a  charge  of 
staleness,  because  the  credits  giving  rise  to  the  balance  arose  in  the  first  years 
of  the  mandate. 

2.  Presumptions  of  fact  are  not,  like  presumptions  of  law,  governed  by  tixed  rules . 
They  are  mere  inferences,  drawn  by  the  Judicial  mind  from  the  facts  nnd  cir- 
cumstances of  each  particular  case,  dependent  on  their  own  natural  efticacy  in 
generating  belief  or  conviction.  Slight  variations  in  the  facts  of  any  particular 
case  alter  the  force  of  such  presumptions,  and  all  the  facts  must  be  considered 
together  In  determining  their  application. 

•H.  The  facts  of  this  case  are  anomalous  and  peculiar,  and  considering  them  all 
together,  the  presumptions  invoked  do  not  suftlce  to  destroy  the  positive  evi- 
dence to  the  contrary,  or  to  Justify  the  reversal  of  the  Judgment  appealed  from ; 
which,  however,  is  amended  by  reduction  of  amount. 
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Succession  of  Borge. 


\  PPEAL  from  the  OivU  District  Court  for  the  Parish  of  Orleans. 
King^  J.  


A 


F,  Michinard  and  J.  P.  Blair  for  Plaintiff  and  Appellant: 


1.  "A  stale  claim  long  withheld  from  prosecution  or  presentation  until  he  a^alnsr 
whom  it  is  preferred  has  died,  must  he  established  with  more  than  reasonable 
certainty.  An  unfavorable  presumption  is  created  by  delay.  It  can  be  remoyed 
only  by  peculiarly  strong  and  exceptionally  conclusive  testimony."  Wood  vs. 
Kgan,  39  An.  684.  See  also  Succession  of  Henderson,  il  An.  469;  Bodcnheimer 
vs.  Executors  of  Bodcnheimer,  35  An!  1005;  and  authorities  cited  in  the  fore- 
going cases. 

This  presumption  operates,  not  merely  against  the  fact  that  the  debt  ever  ex- 
isted, but  rather  against  its  continued  existence  at  the  time  of  the  tardy  de- 
mand for  its  payment. 

2.  '*  The  testimony  of  plaintiff,  in  his  own  favor, to  establish  a  large  claim  against 
a  succession,  should  be  received  with  greatest  caution.  It  is.  in  itself,  of  the- 
wealcest  character,  and  unless  strongly  corroborated  can  not  serve  as  a  basis  of 
recovery."    (Syl.)  Cutler  vs.  Collins,  37  An.  95. 

'*  There  may  be  such  Inherent  probability  in  the  statement  of  a  witness  as  to  in- 
duce the  court  or  jury  to  disregard  his  evidence,  even  in  the  absence  of  any 
direct  conflicting  testimony."  Quock  Ting  vs.  Tnited  States,  140  V.  S..  p.  420. 
H.  "  Extrajudicial  admissions  of  a  dead  man  are  the  weakest  of  all  evidence, 
since  they  can  not  be  contradicted,  and  no  fear  t>f  detection  in  false  swearing 
impends  over  the  witness."  Bodcnheimer  vs.  Executors  of  Bodenhelmer,  8.> 
An.  1005. 

4.  The  stale  and  suspicious  claim  sued  on  is  one  of  the  worst  of  its  kind : 

(a)  It  is  most  stale,  a  part  of  it  arising  fifteen,  and  the  most  recent  live,  years 
prior  to  Borge's  death.  It  was  never  mentioned  during  his  lifetime. 
(6)  No  sufficient  or  even  plausible  explanation  of  the  claimant's  failure  to  col- 
lect, and  of  the  long  delay  in  presenting,  his  claim  has  been  given, 
(r)  Borge,  the  alleged  debtor,  was  solvent  and  able  to  pay,  and  in  the  Iiabit  of 
promptly  paying  hig  employes.  The  claimant  had  no  other  means  of  support 
than  his  salary,  and  could  not  have  supported  himself;and  his  family  upon  the 
amounts  he  says  he  received  each  year. 

(r/)  Claimant's  conduct  after  Borge's  death  strengthens  the  presumption  against 
him.  He  did  not  mention  his  claim  when  the  account  of  the  succession's  credi- 
tors was  filed.  He  negatived  its  existence  when  questioned  at  the  family  meet- 
ing. 

(f>)  The  statement  of  claimant's  account  in  book  "A  D,"  prepared  by  himself,, 
increases,  rather  than  removes,  the  suspicion  and  doubt  and  uncertainty  sur- 
rounding his  claim. 

5.  In  any  event,  Faust  had  no  right  to  appropriate  to  the  payment  of  his  clain> 
the  succession  funds,  which  he  had  received  in  a  fiduciary  capacity.  Hancock 
vs.  Citizens  Bank,  32  An.  592. 

Faust  was  not  a  partner  and  neither  possessed  nor  claimed  the  right  of  a  liqui- 
dating partner.    Halliday  vs.  Bridewell,  36  An.  238. 

6.  The  claim  of  Faust  was  barred  by  the  prescription  of  three  years.  CoUey  vs. 
Latourette,  7  An.  222. 
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Harrjf  H,  HaU  for  Defendant  and  Appellee : 

1.  The  issue  herein  Is  chiefly  one  of  fact.  PlaintifC*8  ancestor,  to  evade  bis  credi- 
tors, placed  his  entire  business  property  in  tbe  name  and  control  of  defendant, 
whoadnainistered  it  continuously  for  seventeen  years,  as  its  apparent  owner. 
The  real  owner  forbade  the  keeping  of  books  or  of  accounts,  lest  tbey  might 
disclose  his  ownership.  Upon  his  death,  defendant  promptly  surrendered  all 
this  property  to  decedent's  heirs  and  presented  a  detailed  account,  made  from 
memoranda  and  check  books  kept  by  him,  and  which  account  showed  a  balance 
dae  to  falni  for  services  under  an  agreed  rate  of  compensation. 

2.  In  such  a  claim  there  can  be  no  question  of  staleness,  so  long  as  the  owner  did 
not  call  upon  bis  mandatary  for  an  account.  Ko  obligation  rested  upon  the 
mandatary  to  demand  a  settlement,  especially  when  he  held  property  of  his 
principal  largely  exceeding  his  claim.    Civil  Code,  Arts.  9004,  802S. 

3.  The  defendant  does  not  rest  alone  upon  his  own  testimony  to  support  his  clahn. 
It  is  proven  by  many  witnesses,  and  corroborated  by  many  circumstances. 

1.    No  prescription  runs  where  the  creditor  holds  the  debtor's  property. 

The  possession  by  its  creditor  of  property  for  the  purpose  of  being  paid  from 
the  income  of  it  is  a  standing  acknowledgment,  by  the  debtor, of  his  indebted- 
ness. It  prevents  prescription  from  running  in  the  same  manner  as  in  the  case 
of  a  pledge;  prescription  does  not  run  so  long  as  the  thing  pledged  remains  in 
the  possession  of  the  pledgee. 

Kvery  successive  payment,  moreover,  made  out  of  the  income  of  defendant's 
property  operates  as  an  interruption  of  prescription.  Vide  Montgomery  vs. 
Levistone,  8  Bob.,  p.  147;  1  Rob.  556;  C.  C.  3461 ;  21  An.  130;  22  An.  107. 

r>.  Defendant  was,  assuming  his  claim  to  be  just,  authorized  by  consent  of  plain- 
tifTs  legal  adviser  to  pay  himself;  he  was  also  authorized  to  do  so  by  reason  of 
bis  position  as  liquidating  partner  and  mandatary  making  consent  liquidation. 
He  did  not  use  succession  funds,  but  paid  himself  from  the  funds  arising  from 
tbe  liquidation  of  the  business,  and  in  which  the  succession  only  had  a  residu- 
ary interest.  And  this  question  is  not  vital,  since  the  funds  are  deposited  sub- 
ject to  the  order  of  the  court. 

6.  The  facts  of  the  instant  cause  are  not  similar  to  those  of  HalUday  vs.  Bridcway, 
36  An.  238,  but  bring  it  within  the  decision  of  Radovich  vs.  Frigerio,  27  An.  6J^ 
and  create  a  partnership. 

Bat  whether  there  was  or  was  not  a  partnership  is  immaterial,  since  the  money  is 
held  subject  to  the  order  of  court. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  controversy  in  this  case  arises  out  of  the  follow- 
ing facts : 

William  C.  Faust  was  the  son-in-law  of  the  decedent,  Frank 
Borge. 

In  1872  and  1874  Borge  became  the  purchaser  of  a  certain  business, 
known  as  the  New  Orleans  Transfer  Company,  and  of  the  property 
engaged  therein,  consisting  of  coaches,  wagons,  horses,  harness, 
office  furniture,  fixtures,  etc.    The  purchases,  however,  were  made 
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by  Borge  through  and  in  the  name  of  William  0.  Faust,  who  alone 
appears  as  actor  in  the  transaction,  who  paid  the  cash  portion  of  the 
price  and  who  gave  his  individual  notes  for  the  deferred  payments, 
all  of  which  appears  from  the  notarial  acts  of  sale  extant  on  the 
record. 

Borge  was  not  known  in  the  transaction,  and  was  obviously 
solicitous  of  concealing  his  interest  therein.  His  reason,  as  indicated 
by  the  testimony,  was  the  embarrassed  condition  of  his  personal 
financial  affairs.  He  took  no  counter- letter.  The  business  was 
conducted  entirely  in  the  name,  and  for  the  apparent  account,  of 
Faust.  Regular  books  were  kept  of  the  transfer  business,  which 
was  a  very  lucrative  one.  At  the  end  of  each  month  these  books 
were  balanced,  the  net  earnings  were  ascertained,  and  the  amount 
thereof  was  paid  over  to  Faust,  who  passed  them  to  his  individual 
credit  in  bank.  These  funds  were  disbursed  by  Faust  either  to 
Borge,  personally,  or  by  his  orders,  or  for  his  account.  From  1875 
to  1885  Faust  worked  for  a  salary.  After  the  Ist  of  January,  1885, 
Borge  allowed  him  an  interest  of  one -fourth  the  net  earnings.  As 
Faust  figured  in  the  transfer  business  as  sole  owner  and  received 
the  whole  earnings,  of  course,  the  account  of  his  salary  and  interest 
makes  no  appearance  on  the  books  of  the  transfer.  And  as  Borge 
did  not  appear  in  the  business  at  all,  the  books  are  equally  silent  as 
to  him.  All  the  accounts  of  Faust's  salary  and  interest,  as  well  as 
of  all  payments  between  him  and  Borge,  are  outside  of  the  books  of 
the  transfer,  and  are  involved  in  the  settlement  of  the  account 
between  the  two  touching  the  funds  realized  as  net  profits  of  the 
business  and  paid  over  to  Faust,  as  apparent  owner.  Faust  drew  on 
account  of  the  salary  and  share  of    profits  due  him  as  he  saw  fit, 

and  he  made  payments  to  Borge,  or  for  his  account,  as  directed. 

* 

Borge  forbade  him  to  keep  any  regular  accounts  of  the  dealings 
between  them,  assigning,  as  a  reason,  that  their  production  might 
show  his  ownership  of  the  business,  w^hich  he  desired  to  conceal. 
Therefore,  Faust's  accounts  were  kept  solely  in  the  shape  of  checks 

and  private  memoranda. 

This  account  remained  entirely  open  and  unsettled  during  the 
whole  lifetime  of  Borge,  who  died  in  March,  1889.  It  does  not  ap- 
pear that  Borge,  at  any  time,  ever  demanded  any  account  or  settle- 
ment whatever.  We  have  rarely  encountered  an  instance  of  such 
unlimited  confidence  reposed  by  one   person  in  another.     Borge 
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placed  the  legal  title  to  his  bueiness  and  property  in  the  name  of 
Faost  without  a  counter-letter.  He  placed  the  large  revenues  of  the 
bosiness  in  the  possession  and  absolute  control  of  Faust,  entrusting 
him  with  their  custody  and  disbursement,  never  exacting  an  account 
from  him  and  even  forbidding  him  from  keeping  any  regular  books 
of  the  account. 

As  late  as  March,  1888,  Borge  placed  in  the  name  of  Faust  two 
pieces  of  real  estate  which  he  owned  and  used  in  the  transfer  busi- 
ness, without  requiring  a  counter- letter. 

In  the  meantime  Borge's  daughter,  the  wife  of  Faust,  had  died ; 
and  in  September,  1888,  Faust  was  about  to  contract  a  second  mar- 
riage. At  that  time,  and  in  view  of  that  fact,  two  counter- letters 
were  executed  on  September  26,  1888,  one  acknowledging  Borge's 
ownership  of  the  real  estate  just  referred  to,  and  the  other  acknowl^ 
edging  his  ownership  of  the  transfer  business  and  property.  The 
last  was  executed  in  duplicate,  and  one  was  left  in  the  possession 
of  Borge  and  the  other  in  that  of  Faust.  Even  after  this,  Borge  re- 
turned to  Faust  his  copy  and  told  him  to  destroy  it ;  but  Faust,  after 
consulting  with  Borge's  confidential  attorney,  on  his  advice,  deter- 
mined not  to  destroy  it. 

In  the  latter  part  of  1888,  Borge's  state  of  health  portended  a 
speedy  dissolution,  and  rumors  reached  Faust's  ears  that  the  widow 
and  heirs  would  require  of  him  a  strict  accounting. 

Then  for  the  first  time,  Faust  undertook  the  task  of  compiling 
from  his  check  books  and  memoranda  a  statement  of  his  receipts 
and  expenditures  of  moneys  for  account  of  Borge  during  the  long 
period  of  time  covered  by  their  peculiar  relations.  This  statement 
was  not  concluded  until  shortly  after  the  death  of  Borge.  The  state  - 
ment  is  contained  in  a  book  and  includes  many  separate  accounts. 
We  find  in  it  an  itemized  statement  of  the  monthly  profits  of  the 
transfer  business  which  were  passed  to  his  individual  credit,  and 
which,  in  absence  of  any  suggestion  to  the  contrary,  we  assume  is 
correct  and  corresponds  with  the  transfer  books. 

We  find  a  long  itemized  statement  of  all  moneys  paid  to  or  for  the 
personal  account  of  Frank  Borge,  covering  many  pages  and  aggre- 
gating a  sum  of  $87,257.  Also  a  like  itemized  statement  of  Faust's 
personal  account,  showing  all  moneys  drawn  by  him  against  his  sal- 
ary and  interest  in  profits  from  the  beginning  to  the  end  of  his  em- 
ployment, and  crediting  him  with  salary  for  the  first  ten  years  at  the 
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rate  of  $1500  per  annum  and  with  interest  of  one-fonrtli  of  the  profits 
after  1884.  The  account  is  closed  by  a  balance  struck  in  his  favor 
of  $5000  as  due  to  him  at  the  date  of  Borge's  death. 

The  succession  of  Borge  was  opened ,  and  the  above  book  contain- 
ing Faust's  account  and  showing  the  balance  due  was  handed  to  the 
attorney  of  the  widow  and  heirs  shortly  after  Borge's  death. 

An  arrangement  was  effected  between  Faust  and  the  widow  and 
heirs  by  which  the  transfer  business  was  continued  for  account  of 
the  widow  and  heirs,  with  Faust  as  manager  at  a  salary  of  $260  per 
month.  In  that  capacity  he  not  only  conducted  the  new  business,  in 
which  he  was  employed  only  at  a  salary,  but  liquidated  the  old,  in 
which  he  had  an  interest  of  one- fourth  in  the  earnings. 

At  the  instance  of  the  administering  tutor  of  minor  heirs,  an 
expert  was  employed  to  investigate  the  books  of  the  transfer  busi- 
ness. This  expert  swears  that  he  was  expressly  charged  to  examine 
into  the  accounts  of  Faust,  but  this  is  denied.  At  all  events,  he 
received  not  only  the  transfer  books,  but  also  the  book  containing 
Faust's  statement  of  the  account  between  himself  and  Borge,  and 
seems  to  have  acted  under  the  belief  that  it  was  his  duty  to  examine 
and  report  upon  the  whole.  Accordingly,  he  formulated  and  pre- 
sented to  the  attorney  of  the  widow  and  heirs  a  report  which, 
besides  other  matters,  included  and  approved  Faust's  account  and 
the  balance  due  him.  The  widow  and  heirs  claim  that,  in  this 
respect,  the  expert  exceeded  his  authority,  and  the  report  was 
never  filed.  When  offered  in  evidence  in  this  case,  it  was  objected 
to  and  excluded  by  the  court,  to  which  ruling  a  bill  of  exceptions 
was  reserved  and  the  report  is  brousrht  up  as  part  thereof.  We 
think  it  should  have  been  admitted,  to  prove  rem  ipsam  that  such 
a  report  was  made ;  but  the  matter  is  of  trifling  consequence,  as  the 
testimony  of  the  expert  attesting  that  fact  is  in  the  record. 

After  this  examination  and  report  by  an  expert  selected  by  the 
widow  and  heirs,  Faust  considered  that  he  had  the  right  to  pay  him- 
self out  of  the  collections  made  under  his  management  of  the 
transfer  business.  He  consulted  his  attorney,  who  advised  him  that 
if  the  money  was  due  to  him,  he  had  the  right  to  pay  himself,  but 
not  to  act  without  informing  opposite  counsel.  He  then  mentioned 
the  subject  to  the  attorney  of  the  widow  and  heirs,  who  seem  to 
have  stated  generally  that  if  the  money  was  due  to  him,  he  should 
be  paid.     Faust  drew  out  the  money.    This  the  widow  and  heirs 
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streniionsly  objected  to.  Upon  notice  of  this  objection,  Faust's 
counBel  met  the  attorney  of  the  widow  and  heirs  and  an  agreement 
was  reached  by  which  Faust  made  a  special  deposit  of  the  $5000  in 
bank,  to  be  held  subject  to  the  joint  order  of  the  two  attorneys. 

Thereupon  the  administering  tutor  took  a  rule  upon  Faust  to 
show  cause  why  the  said  fund  should  not  be  forthwith  paid  over  to 
the  succession  of  Borge,  on  two  grounds,  viz. :  1.  That  even  if  the 
debt  claimed  by  Faust  were  due,  it  formed  no  justification  in  law  for 
the  retention  of  the  funds  which  had  been  collected  by  him  in  a 
fiduciary  capacity,  and  which  he  was  bound  to  pay  over  to  the 
succession.     2.  That  the  debt  claimed  was  not  due. 

No  objection  was  made  to  the  form  of  proceeding,  and  Faust  filed 
an  answer  squarely  joining  issue  on  both  grounds  of  the  rule. 

I 

It  \b  evident  there  were  two  distinct  businesses  requiring  separate 
settlements,  viz. :  1.  The  business  of  the  Transfer  Company  down  to 
the  death  of  Borge,  in  which  Faust  had  an  interest  of  one-fourth  in 
the  profits;  2.  The  business  after  the  death,  which,  by  agreement, 
was  conducted  for  the  exclusive  benefit  of  the  widow  and  heirs, 
Faust  managing  the  same  only  as  a  salaried  employee. 

We  have  critically  examined  the  agreement  between  Faust  and 
the  widow  and  heirs,  and  it  certainly  seems  to  us  to  relate  exclu- 
sively to  the  future  business.  Whether  Faust  was  a  technical  part- 
ner or  not  in  the  old  business,  he  was  its  manager,  entitled  to 
one -fourth  of  the  profits,  and  had  the  right  to  have  it  liquidated  in 
order  that  his  interest  might  be  ascertained  and  settled.  He  charged 
himself  with  its  liquidation,  collected  its  credits  and  paid  its  debts, 
with  txie  full  knowledge  and  approval  of  the  widow  and  heirs,  and, 
conceding  the  debt  claimed  by  him  to  be  due,  we  think  he  had  the 
same  right  to  pay  it  from  the  collections  of  that  business  as  to  pay 
any  other  debt.  This  matter,  however,  is  of  slight  consequence. 
The  Buccession  is  abundantly  solvent;  the  fund  in  controversy  is 
intact  and  secure ;  the  question  of  debt  vel  non  is  fairly  at  issue  and 
has  been  the  subject  of  exhaustive  evidence ;  and  it  is  the  interest 
of  all  that  it  should  be  now  disposed  of. 

II 

The  facts  of  this  case  as  we  have  detailed  them  are  anomalous 
and  peculiar.    Faust  can  not  be  charged  with  laches  in  suffering  the 
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accounts  between  him  and  Borge  to  remain  unsettled  down  to  the 
day  of  the  latter' s  death.  Borge  never  demanded  any  account  and 
the  evidence  shows  that  he  never  desired  one,  and  even  objected  to 
such  an  account  being  kept. 

The  suggestion  that  he  waited  until  Borge 's  death  and  then  ren- 
dered an  account  which  nobody  but  Borge  could  contradict,  thus 
loses  all  force.  If  Borge  chose  that  matters  should  be  left  in  this 
shape,  it  does  not  lie  in  the  mouths  of  his  widow  and  heirs  to  com- 
plain or  claim  any  advantage  from  it. 

If  Borge' s  confidence  in  Faust  was  such  that  he  intrusted  him  with 
uncontrolled  powers,  dispensed  with  all  checks  and  safeguards^ 
exacted  no  accounting,  and  left  him  at  the  end  to  make  up  his 
accounts  according  to  his  own  conscience,  the  widow  and  heirs  must 
abide  by  the  result,  unless  they  can  prove  unfaithfulness  or  fraud. 

Faust  has  rendered  an  elaborate  and  itemized  statement  of  his 
dealings,  presenting  a  full  statement  of  all  sums  received  by  him 
and  how  they  were  disbursed. 

These  accounts,  together  with  the  books  of  the  Transfer  Company 
and  Faust's  check  books,  etc.,  have  been  in  the  possession,  or 
under  the  control,  of  adverse  parties,  and  they  have  had  ample 
opportunity  to  examine  and  investigate  them.  In  all  the  evidence 
in  the  case,  we  do  not  discover  a  suggestion  that  Faust  ever  received 
a  dollar  more  than  is  shown  in  his  statement,  or  that  the  disburse- 
ments reported  by  him  do  not  cover  the  whole  amount  received. 
Neither  do  we  discover  any  question  made  as  to  the  correctness  of 
any  single  item  of  the  disbursements  reported. 

Indeed,  the  only  item  in  the  whole  of  Faust's  accounts  upon 
which  any  attack  is  made  is  the  entry  crediting  himself  with 
$15,000,  as  the  amount  of  his  salary  during  the  first  ten  years  of  his 
agency. 

Now,  it  is  evident  that  in  making  up  his  individual  account, 
covering  the  whole  period  of  his  employment,  and  purporting  to 
charge  himself  with  all  that  he  received  for  himself,  and  crediting 
himself  with  all  that  was  due  to  him,  an  entry  of  the  amount  due 
for  his  salary  during  the  first  ten  years  was  a  necessary  and  proper 
entry.  The  only  question  that  could  possibly  arise  is  whether  the 
amount  so  entered  is  the  true  and  correct  amount.  The  evidence, 
not  only  of  Faust  himself,  but  of  several  other  disinterested 
witnesses,  who  learned  the  fact  from  Borge,  establishes  incontestably 
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that  his  salary  was  $1500  per  annum,  and  this  is  corroborated  by 

every  fact  in  the  case. 
The  correctness  of  this  entry   being  thus  fixed,   the '  resulting 

balance  in  his  favor  can  not  be  disputed,  unless  other  entries  in  the 

account  are  falsified.    This  has  not  been  done  by  any  evidence,  but 

plaintiffs  invoke  certain  legal  presumptions  to  throw  discredit  on 

the  account. 
It  appears  that  the  balance  claimed  as  due  results  entirely  from 

Fanst's  having  drawn  less  than  his  salary  during  the  first  ten  years 
of  his  employment.  From  this  fact,  the  charge  is  made  that  the 
claim  is  a  alale  demand.  Under  the  facts  of  this  case,  such  a  charge 
has  no  basis.  The  whole  fund  out  of  which  Faust  was  entitled  to  be 
paid  was  in  his  own  hands.  What  he  did  not  draw  he  held  in  his 
own  name  and  under  his  own  control.  It  passed  into  the  general 
account  between  him  and  Borge,  which  he  was  not  required  to 
render  until  it  was  demanded ;  and  in  now  rendering  his  account, 
his  assertion  of  his  claim,  as  a  resulting  balance  of  the  whole,  is 
timely  and  free  from  any  taint  of  staleness.  The  same  considera- 
tions destroy  the  plea  of  prescription.  Much  stress  is  laid  upon  the 
improbability  that  Faust  should  have  drawn  so  small  a  part  of  his 
salary  during  these  years.  We  admit  that,  prima  facie,  it  is 
improbable;  but  it  is  explained,  and  while  the  explanation  is  not 
absolutely  satisfactory,  it  is  plausible,  and  leaves  the  presumption 
too  weak  to  support  judicial  action. 

The  ingenious  counsel  for  plaintiffs  refer  to  other  circumstances, 
giving  rise  to  adverse  presumptions  and  discrediting  Faust's  claim. 
We  have  considered  them  very  carefully,  and,  while  not  unim- 
pressed, we  can  find  in  them  nothing  of  sufficient  strength  to  justify 
us  in  reversing  the  conclusions  of  the  District  Judge  and  in  stamp- 
ing, as  a  thief  and  a  cheat,  a  man  whose  character  is  jiot  otherwise 
impeached,  who  enjoyed  the  unlimited  confidence  of  Borge,  and 
who  is  farther  accredited  by  the  trust  which  the  parties  assailing 
him  have  continued  to  repose  in  him. 

In  the  language  of  Mr.  Greenleaf,  presumptions  of  this  kind  *^  are, 
in  truth,  but  mere  arguments,  of  which  the  major  premise  is  not  a 
rule  of  law;  they  belong  equally  to  each  and  every  subject-matter, 
and  are  to  be  judged  by  the  common  and  received  tests  of  the  truth 
of  propositions  and  the  validity  of  arguments.  They  depend  upon 
their  own  natural  force  and  efficacy  in  generating  belief  or  conviction 
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in  the  mind,  as  derived  from  those  connections  which  are  shown  by 
experience,  irrespective  of  any  legal  relations.  They  differ  from 
presumptions  of  law  in  this  essential  respect,  that  while  those  are 
reduced  to  fixed  rules  and  constitute  a  branch  of  the  particular  sys- 
tem of  jurisprudence  to  which  they  belong,  these  merely  natural 
presumptions  are  derived  wholly  and  directly  from  the  circumstances 
of  the  particular  case,  by  means  of  the  common  experience  of  man- 
kind without  the  aid  or  control  of  any  rules  of  law  whatever." 
1  Greenleaf  Ev.,  Sec.  44;  Best  on  Ev.,  Sec.  316,  et  seq. 

Cases  do  unquestionably  arise  in  which  such  presumptions  control 
the  mind  with  such  power  of  conviction  as  to  undermine  and  destroy 
the  effect  of  positive  evidence  to  the  contrary.  Instances  are  pre- 
sented in  the  cases  quoted  by  appellants.  Quock  Ting  vs.  United 
States,  140  U.  S.  420;  Wood  vs.  Egan,  39  An.  684;  Cutter  vs.  Col- 
lins, 37  An.  95. 

Slight  variations  in  the  facts  of  any  particular  case  alter  the  force 
of  such  presumptions,  and  inflexible  rules  can  not  be  prescribed  for 
their  application. 

Considering  all  the  facts  of  this  peculiar  case  together,  we  find  no 
sufficient  reason  to  disturb  the  conclusion  reached  by  the  District 
Judge  except  in  one  respect.  Faust's  own  testimony  leaves  us  un- 
satisfied as  to  whether  his  salary  cf  $125  per  month  began  on  the  1st 
of  January  or  1st  of  July,  1875.  Up  to  the  1st  of  July,  1875,  he  was 
engaged  in  the  warehouse  business  on  his  own  account,  and  only 
kept  the  books  of  the  Transfer  Company.     He  himself  says : 

'^  I  continued  the  warehouse  business  for  my  own  account  until 
July,  1875.  From  January,  1875,  to  July,  1875,  I  kept  the  Transfer 
Company's  books.  Then,  as  Borge  said  it  did  not  look  well  for  me 
to  be  in  the  warehouse  business,  as  I  had  the  transfer  business  in 
my  name,  I  went  to  work  in  the  transfer  business  for  $125  a  month." 

He  was  doubtless  entitled  to  something  for  prior  services,  but  his 
salary  of  $125  a  month  is  only  shown  to  have  beg^n  in  July.  A  re- 
duction of  $500  in  the  amount  allowed  him  will  do  justice. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  reducing  the  amount  allowed  in  favor  of  Faust 
from  $50()0  to  $4500,  and  by  ordering  the  difference  to  be  paid  over 
to  plaintiffs  in  rule,  and  that,  as  thus  amended,  the  judgment  be  now 
affirmed,  appellees  to  pay  costs  of  appeal. 
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No.  10,839.  44~~n' 

48    803' 

Chakles  K.  Burdeau  vs.  His  Creditors.  fs  1344' 


When  the  charge  of /raud  preferred  against  an  insolvent  is,  that  in  certain 
transactions  with  certain  of  his  creditora,  he  made  unfair  dations  enpaiement  to 
them  of  his  property,  whereby  he  gave  such  creditors  an  undue  advantage  over 
the  complaining  creditor,  and  the  effect  of  which  was  to  irijure  such  complain- 
ant, the  ^raramen  of  such  charge  is  (1)  intention  on  the  part  of  the  insolvent 
to  defraud,  and  (2)  injury  to  the  complainant  resulting  therefrom. 
The  proof  disclosing  that  the  dispositions  made  of  his  property,  by  the  insolv- 
♦*nt,  resulted  in  his  having  received  therefrom  a  cash  surplus  above  the 
amount  of  the  claims  of  the  creditors,  who  were  paid  sufllcient  to  satisfy  the 
complainant*s  demand.  Held:  that  whatever  may  be  the  inference  therefrom 
of  fraudulent  Intent  on  the  part  of  the  Insolvent,  there  was  no  resulting  injury  to 
the  complainant.  There  may  have  been  a  consilium  frauditf,  but  no  eveTUus  damni. 


.%  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
-Tx     VoorhieSj  J..  

George  L,  Bright  for  Plaintiff  and  Appellee. 


Gurley  &  Mellen  for  Opponents  and  Appellants : 

Fraudulent  intent  can  never  be  absolutely  proved ;  it  can  only  be  Inferred. 

Therefore,  the  law  presumes  from  certain  acts  a  fraudulent  intent  on  the  part  of 
him  who  commits  them.  This  presumption  is  sometimes  inconclusive,  and 
may  be  rebutted  (Sec.  1804,  R.  S.),  and  sometimes  conclusive  (Arts.  3359  and 
33ft),  C.C.). 

The  legal  presumption  of  a  fraudulent  intent  is  couWum-e  where  the  act  complained 
of  is  a  dation  en  paiement  made  by  an  insolvent  within  three  months  preceding 
his  surrender,  w^hereby  the  donee  obtains  an  unjust  advantage  and  preference 
over  other  creditors,  especially  when  property  purchased  from  another 
creditor  and  not  paid  for  is  given  to  the  favored  creditor,  and  the  insolvent 
was  hopelessly  insolvent  at  the  time  of  making  the  dation  en  paiement. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Seeking  the  benefit  of  the  insolvent  laws  of  the 
State,  Charles  K.  Burdeau  made  a  cession  of  his  property  to  his  cred- 
itors, filed  a  schedule  of  his  assets,  accompanied  with  a  list  of  his 
creditors,  and  obtained  an  order  of  the  judge  accepting  same  for  the 
benefit  of  his  creditors. 

At  a  meeting  of  the  creditors  of  the  insolvent,  duly  convoked,  a 
majority  in  number  and  amount  voted  for  his  discharge — there  being 
only  four  who  voted  against  his  discharge — their  debts  aggregating 
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$5490.66,  or  about  one -fifth  of  the  aggregate  of  the  claims  of  those 
voting  for  a  discharge. 

Of  those  voting  against  a  discharge,  was  the  firm  of  Marx  Levy  & 
Bro.,  whose  claim  amounts  to  $3526.61,  who  filed  an  opposition  to 
the  discharge  of  the  insolvent  based  on  three  specific  charges  of 
fraud ;  and  whereupon  said  opponents  pray  that  there  be  a  judgment 
of  court  "  depriving  said  Burdeau  forever  of  the  laws  in  favor  of  in- 
solvents in  this  State,  and  sentencing  him  to  imprisonment  for  a 
term  not  exceeding  three  years,  as  provided  by  Section  No.  1807 
of  the  Revised  Statutes,"  and  for  a  trial  by  jury. 

The  answer  or  replication  of  the  defendant  was  a  general  and 
special  denial,  and  a  plea  in  reconvention  which  cuts  no  figure  in 
this  case. 

On  the  trial  the  jury  rendered  a  verdict  acquitting  the  insolvent  of 
the  charge  of  fraud;  and,  having  unsuccessfully  sought  a  new  trial, 
opponents  have  prosecuted  this  appeal  from  the  final  judgment  ren- 
dered in  favor  of  the  insolvent. 

We  have  therefore  for  solution,  the  single  and  distinct  issue, 
fraud  vel  non,  as  denounced  in  the  eighteen  hundred  and  seventh 
(1807)  section  of  the  Revised  Statutes;  and,  finding  that  the  insolv- 
ent "  has  been  guilty  of  fraud,"  as  therein  denounced,  we  have  for 
decision  the  quantum  of  punishment  that  shall  be  inflicted  on  him. 

I 

The  charges  and  specifications  made  by  the  opponent  are  substan- 
tially as  follows,  to -wit: 

1.  (a)  That  on  or  about  the  25th  of  January,  1889,  the  insolvent 
transferred  and  delivered  to  Martin  Thompson  &  Co.,  horse  and 
mule  traders  of  the  city  of  New  Orleans,  twenty  (20)  mules,  at  an 
agreed  valuation  of  $145  per  head,  ^^  all  or  some  of  said  mules  being 
given  by  said  Burdea^i  to  said  Martin  Thompson  &  Co.,  in  pay- 
ment of  the  indebtedness  then  due  by  him  to  said  firm." 

(5)  That  on  or  about  the  16th  of  February,  1889,*  said  insolvent 
transferred  and  delivered  to  Wm.  B.  Leonard,  of  said  city,  or  to  the 
firm  of  Leonard,  Gentry  &  Co.,  of  which  said  Leonard  was  the  senior 
member,  ten  (10)  mules,  at  an  agreed  valuation  of  $160  per  head. 
That  said  Burdeau  was  then  largely  indebted  to  said  Leonard,  or  to 
his  firm,  say  $1600,  '*  and  said  mules  were  given  to  said  Leonard  or 
his  firm  in  payment  of  said  indebtedness." 
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(c)  That  on  or  aboat  the  28th  of  February,  1889,  said  insolvent 
being  indebted  to  said  Leonard  or  his  firm,  '*  transferred  and  deliv- 
ered to  him  or  to  his  firm,  ten  (10)  mules,  at  an  agreed  valuation  of 
$160  per  head  in  payment  of  said  debt." 

(d)  That  on  the  18th  day  of  March,  1889,  said  insolvent  transferred 
and  delivered  to  said  Leonard  or  to  his  firm,  ten  (10)  mules,  at  an 
agreed  valuation  of  $147.50  per  head,  ^*  and  said  mules  were  given 
said  Leonard  or  his  said  firm  in  payment  of  said  indebtedness." 

(e)  That  on  or  about  the  8d  day  of  April,  1889,  said  insolvent,  being 
then  indebted  to  said  firm  of  [Martin  Thompson  &  Co.,  '^  transferred 
and  delivered  to  said  firm  seven  (7)  mules,  at  an  agreed  valuation 
of  $160  per  head,  as  a  giving  in  payment  of  said  indebtedness." 

Predicated  upon  these  five  preceding  specifications,  the  opponents 
make  the  following  specific  charges,  to- wit: 

^^  That  said  Burdeau  made  each  and  every  one  of  said  dationa  en 

paiement  within  three  months  prior  to  his  surrender,  was  insolvent 

# 

when  he  made  them,  and  made  them  with  intent  to  defraud  his 
creditors,  and  particularly  opponents,  and  to  give  an  unfair  prefer- 
ence to  said  Martin  Thompson  &  Co.,  and  to  said  W.  B.  Leonard  or 
his  said  firm  of  Leonard,  Gentry  &  Co." 

The  opponents,  varying  the  character  of  the  charge  previously 
made,  declare  and  affirm  as  follows,  to -wit: 

2.  (a)  ''But  if  said  Burdeau  should  claim  that  said  transfers  were 
not  dations  en  paiement,  but  real  sales,  and  such  be  the  truth,  then  the 
amount  received  by  him  for  said  fifty -seven  (57)  mules  was  $8695 
or  thereabouts,  and  he  has  surrendered  no  cash ;  although  said  sales 
were  made  within  three  months  prior  to  his  surrender,  he  has  paid 
out  in  cash,  between  the  date  of  the  first  sale  and  the  day  of  his  sur- 
render, only  the  sum  of  $492.28,  so  far  as  opponents  are  informed 
and  know. 

^'  And  if  said  transfers  were  sales  and  not  dations  en  paiement, 
then  opponents  charge  said  Burdeau  with  converting  his  property  into 
cash  with  intent  to  place  it  beyond  the  reach  of  these  opponents  and 
other  creditors,  and  so  to  defraud  them.  That  said  Burdeau  /ww  not 
surrendered  said  cash,  nor  any  part  thereof,  but  has  fraudulently  con- 
cealed the  same,^^ 

3.  That  the  insolvent  has  failed  and  refused  to  surrender  to  his 
creditors  his  interest  in  the  firm  of  Jos.  A.  Aiken  &  Co.,  wharf 
lessees  in  this  city,  he  being  a  member  of  that  firm. 
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The  charges  and  specifications  are  well  and  accurately  drawn,  and 
are  of  easy  comprehension,  but  before  considering  them  and  apply- 
ing the  evidence  thereto,  we  must  examine  and  dispose  of  an 
exception  that  was  urged  in  the  court  below  and  is  pressed  by  the 
insolvent's  counsel  here. 

II. 

His  exception  is  that  'Hhe  three  charges  are  (1)  fraudulent  sales, 
(2)  dations  en  paiement,  and  (3)  non- surrender  of  the  prices  received 
for  the  sales  predicated  on  the  same  transfer. 

'^The  first  two  can  not  exist  at  the  same  time.  If  he  gave  the 
mules  in  payment,  he  can  not  have  sold  them  and  concealed  the 
price  received,  for  none  was  received.  If  he  paid  the  price,  he  can 
not  have  given  the  mules  in  payment." 

Counsel's  contention  is  that  the  plain  requirement  of  the  insolvent 
law  is  that  an  opposing  creditor  must  state  specifically  the  several 
acts  or  facts  of  fraud  he  wants  to  urge  against  the  insolvent,  and 
that  the  opponent  has  not  done  so. 

He  cites  and  relies  upon  the  following  authorities,  viz. :  Beste  vs. 
His  Creditors,  14  An.  618;  Burdon  vs.  His  Creditors,  20  An.  366; 
Campbell  vs.  His  Creditors,  16  La.  351. 

Giving  these  decisions  due  weight  and  conceding  their  applica- 
bility to  the  state  of  facts  therein  respectively  presented,  yet  we 
can  not  concede  their  pertinency  to  the  case  at  bar. 

The  particular  transactions  of  the  insolvent  which  are  denounced 
as  fraudulent  are  detailed  and  fully  described.  It  was  a  matter  of 
utter  impossibility  for  the  opponents  to  have  known  when  the 
opposition  was  filed,  whether  they  were  sales  in  good  faith  for  cash, 
the  proceeds  whereof  were  concealed  from  the  insolvent's  creditors, 
or  reprobated  dations  en  paienient,  consequently  the  acts  were  par- 
ticularized and  the  charges  of  fraud  were  specified  alternatively. 
It  was  a  strike  in  the  dark,  and  the  best  that  could  have  been  done 
under  the  circumstances. 

Counsel  complains  that  the  opposition  failed  to  state  that  the 
insolvent  **  knowingly  omitted  to  declare  some  of  his  property,"  in 
the  words  of  the  statute.     R.  S.,  Sec.  1803. 

We  think  the  phrase  employed,  **  fraudulently  concealed,"  i» 
sufficient. 

The  exception  was  correctly  overruled 
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III. 

Ab  appertaining  to  the  merits  of  the  controversy,  the  facts  may  be 
faiily  summarized  as  follows,  viz. : 

Charles  K.  Bnrdean  and  W.  C.  Ahem  were  the  individual  mem^ 
hers  who  composed  the  firm  of  Bnrdeati  &  Ahem,  and  were  engaged 
in  the  draying  business,  hauling  cotton  for  the  cotton  compresses,  in 
the  season  of  1888-89. 

As  was  the  custom  of  the  trade,  they  bought  mules  in  the  fall 
season  to  operate  their  business  with,  and  made  sales  of  some  of  them 
during  the  latter  part  of  the  winter  and  spring,  when  business  be- 
came doll  and  unremunerative. 

Bnrdean  purchased  mules  of  the  various  parties  named,  and  for 
which  he  owed,  on  January  25,  1889,  to  Martin  Thompson  &  Co. 
$2602.25,  on  open  account;  he  owed  Leonard,  Gentry  &  Co.  $1782.43, 
represented  by  his  promissory  note,  due  on  that  date ;  and  he  owed 
the  opponent's  firm  of  Marx  Levy  &  Bros.  $3526.61,  evidenced  by  two 
promissory  notes,  bearing  date  January  11,  1889;  one  for  $2005.28, 
due  at  ninety  (90)  days,  and  another  for  $1992.28,  due  at  sixty  days, 
but  which  was,  on  the  date  it  went  to  maturity,  diminished  by  the 
partial  payment  of  $500,  and  the  payment  thereof  was  extended. 

At  the  date  of  thQ  maturity  of  their  debt,  Burdeau  disposed  of 
twenty  of  his  mules  to  Martin  Thompson  &  Co.,  at  $145  per  head, 
realizing  therefor  the  aggregate  sum  of  $2900,  with  which  his  entire 
account  was  discharged — ^they  paying  him  the  difference  of  $297.75. 
On  the  3d  of  April,  1889,  Burdeau  sold  to  said  firm  seven  (7)  mules, 
at  $160  per  head,  aggregating  in  amount  $1100,  for  which  he  received 
a  check. 

On  the  13th  of  January,  1889,  Burdeau  made  a  sale  of  ten  (10) 
mules  to  the  firm  of  Leonard,  Gentry  &  Co.,  at  $160  per  head,  aggre- 
gating the  sum  of  $1600,  on  which  he  was  given  a  check  for  only 
$800,  the  remainder  not  being  at  that  time  paid. 

On  the  17th  of  February  Burdeau  delivered  to  said  firm  ten  (10) 
mules  in  addition,  at  $160  per  head,  aggregating  $1600. 

On  the  following  day  he  was  furnished  a  check  for  $1782.48 — the 
exact  amount  of  his  note,  that  day  maturing — and  he  used  it  in  pay- 
ing his  note  in  the  Canal  Bank. 

On  the  2d  of  March,  1889,  he  received  a  check  of  $617.57,  thus 
«^  evening  up  "  those  two  transactions. 
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On  th  18th  of  March,  following,  Burdeau  sold  to  said  firm  ten  (10) 
mules,  in  addition,  at  $147.50  per  head,  aggregating  $1475  in  amount, 
and  he  received  a  check  of  $250  on  the  19th  of  March,  and  one  for 
$1225  on  the  2dd  of  March,  1889. 

■  The  result  of  the  transactions  with  Martin  Thompson  &  Co-,  was 
that  Burdeau  satisfied  their  account  of  $2602.25  and  received,  in 
ca?h,  the  surplus  of  $1897.75;  and  the  result  of  his  transactions  with 
Leonard,  Gentry  &  Co.  was  that  he  satisfied  their  demand  of  $1782.43, 
and  received  in  cash  the  surplus  or  $2892.57,  the  cash  items  reach- 
ing a  total  of  $4290.32. 

The  manner  in  which  said  mules  were  disposed  of  was  this :  The 
time  having  arrived  when,  in  the  opinion  of  the  partners,  it  was 
necessary  that  their  stock  of  mules  should  be  reduced,  Mr.  Ahem 
selected  the  mules  that  were  to  be  sold  and  put  them  in  suitable 
lots;  and  different  dealers  were  notified  and  examined  these  lots, 
and  made  bids  therefor  at  so  much  per  head.  In  this  case  the  two 
firms  mentioned  were  competitors,  and  secured  the  mules  specified 
above,  and  at  the  prices  and  on  the  terms  stated. 

In  the  latter  part  of  December,  1888,  opponent's  firm  was  notified 
of  it  being  the  intention  of  the  insolvent's  firm  to  sell  off  some 
of  their  mules,  and  the  former  were  questioned  as  to  whether 
they  would  like  to  buy,  and  their  reply  was  in  the  negative.  There- 
after no  further  notice  was  given  them  of  the  said  sales  being  made. 

m 

On  this  state. of  facts  the  question  is  whether  those  transactions 
were  fraudulent  dations  en  paiement,  which  were,  on  the  part  of  the 
insolvent,  intendedto  confer  on  Martin  Thompson  &  Co.,  and  Leonard, 
Gentry  &  Co. ,  an  unfair  preference  over  opponents,  and  the  effect 
of  which  was  to  injure  them — in  the  sense  of  the  provisions  of  the 
insolvent  law,  upon  which  opponents  rely  for  a  conviction. 
.  The  transcript  fails  to  disclose  any  specific  proof  of  fraud  or 
fraudulent  intent ;  and  the  insolvent  emphatically  and  circumstan- 
tially denies  and  disavows  any  such  intention  or  act.  The  only  in- 
ference there  is  of  any  such  fraudulent  purpose  or  design  must  be 
drawn  from  the  foregoing  statement  of  facts. 

It  is  a  fact  that  should  be  noted,  that  all  of  the  parties  named 
dealt  with  Burdeau  alone,  in  selling  mules  to  him  and  in  purchasing 
mules  from  him — notwithstanding  the  fact  that  the  latter  at  once 
covered  same,  into  his  partnership,  and  the  sales  were  made  as  of 
partnership  property. 
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The  precept  of  the  insolyent  law  that  ie  sought  to  be  enforced 
against  the  insolvent,  Burdeau,  is  that — 

'*  If  the  jnry  gammoned  for  the  purpose  of  deciding  on  the  accusa- 
tion of  fraud  against  the  insolvent  debtor  declare  in  their  verdict 
ihat  be  has  been  guilty  of  frauds  the  insolvent  debtor  shall  forever 
be  deprived  of  the  laws  passed  in  favor  of  insolvent  debtors  in  this 
State,  and  shall  be  sentenced  to  imprisonment  for  a  term  not  ex- 
ceeding three  years,"  etc.     R.  S.,  Sec.  1807. 

In  the  sections  of  the  Revised  Statutes  immediately  preceding  the 
one  quoted,  we  find  the  term  ''  fraud  "  defined,  and  the  character 
of  proof  necessary  to  convict  supplemented  by  illustrations  and 
examples,  in  the  way  of  fraudulent  acts,  which  come  within  the 
provisions  of  the  statute  under  consideration.  For  instance,  Section 
1802  declares  that  ^^  all  persons  shall  be  guilty  of  fraud  who  shall 
have  concealed  their  body,  or  hny  of  their  property,  with  an  intention 
to  keep  it  from  their  creditors,"  etc.  Section  1803  says  that  "  every 
insolvent  debtor  shall  also  be  considered  as  guilty  of  fraud  who  shall 
have  passed  simulated  deeds  for  the  purpose  of  conveying  the 
whole  or  any  pprt  of  the  property,  and  depriving  his  creditors 
thereof,  or  shall  have  knowingly  omitted  to  declare  any  of  his  property, 
right  or  claims  in  his  schedule,  *  *  ♦  always  xoiih  an  intent  to 
defraud  his  creditor*,"  etc. 

For  the  perpetration  of  any  one  of  the  acts  enumerated,  or  others 
of  like  import,  the  insolvent  is  deemed,  and  considered  to  be,  a 
fraudulent  debtor,  per  se. 

Section  1804  declares  that  ^^if  a  debtor  who  has  voluntarily  sur- 
rendered his  property  to  his  creditors  ♦  *  *  shall  have  given 
within  the  year  an  unjust  advantage  or  preference  to  any  one  or  more 
of  his  creditors,  by  payment  or  otherwise,  *  *  ♦  ^j^^  effect 
whereof  shall  be  to  injure  the  complaining  creditor,  or  shall  purchase 
property  for  cash,  the  delivery  whereof  shall  be  made  to  him,  and 
then  shall  sell  or  dispose  of  the  same  without  paying  his  vendor,  *  * 
•  or  shall  have  made  a  conveyance,  transfer,  mortgage,  or  pledge  of 
his  property,  to  the  prejudice  of  the  complaining  creditor,  any  such  act 
shall  be  held  presumptive  evidence  of  fraud,  liable,  however,  like  all 
other  presumptions,  to  be  disproved.^ ^ 

Whether  the  insolvent  be  guilty  of  fraud  or  not,  under  this  section, 
is,  in  the  first  place,  dependent  on   a  question  of  fact  as  to  the 
insolvent's  commission  of  the  reprobated  act;  and,  in  the  second 
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place,  on  the  fact  of  his  having  succeBsfully  rebutted  the  legal 
premimption  of  guilty  intent  raised  on  the  proof  of  the  act. 

Coupled  with  the  foregoing  sections  are  the  supplemental  provi- 
sions of  Section  1808,  which  are  to  the  effect  that:  ''Any  debtor 
who  shall,  vrithin  three  VMmths  next  preceding  his  failure^  have  9oldy 
engaged^  ot  mortgaged  any  of  his  goods  and  efTects,  or  shall  otherwise 
have  dinpoaed  of  the  same,  in  order  to  give  an  unjust  preference  to  one 
or  more  of  his  creditors^  shall  be  debarred  from  the  benefit  of  the 
insolvent  laws,^^  etc. 

It  thus  appears  to  have  been  the  manifest  purpose  of  the  Legis- 
lature in  this  section  (1808)  to  declare  that  the  acts  which,  in  Sec- 
tion 1804,  are  denounced  as  ''  presumptive  evidence  of  fraud  "  if 
done  ''  within  the  year  "  previous  to  the  surrender  of  an  insolvent,, 
shall  be  deemed  a  conclusive  presumption  of  fraud,  if  done  ''within 
three  months  next  preceding  his  failure;"  and  as  a  legal  consequence 
thereof  the  insolvent  "  shall  be  debarred  from  the  benefit  of  the  in- 
solvent laws." 

But,  in  order  to  determine  the  main  question,  the  insolvent's  guilt 
of  fraud,  under  and  in  contemplation  of  the  sections  of  the  Revised 
Statutes  we  have  quoted,  we  are  to  first  ascertain  whether,  as  mat- 
ter of  fact,  Burdeau  did  give,  urithin  the  year,  "  an  unjust  advant- 
age or  preference  to  any  one  or  more  of  his  creditors,  by  payment 
or  otherwise,  ♦  *  *  the  effect  of  which  (was)  to  injure  the  com- 
plaining creditor."  Or  did  he  make  "  a  conveyance,  transfer,  mort- 
gage or  pledge  of  his  property  to  the  prejudice  of  the  complaining 
creditor," — within  the  meaning  of  Section  1804? 

If  such  we  find  to  have  been  a  fact,  then  the  next  question  to  be 
determined  is,  whether  the  act  or  acts  complained  occurred  vnthin 
three  months  preceding  the  failure  or  surrender  In  contemplation  of 
Section  1808. 

We  have  already  found  and  stated  that  there  is  in  the  record  no 
specific  proof  of  fraud  on  the  part  of  the  insolvent.  Is  there  to  be 
legitimately  drawn  from  the  facts  stated  any  inference  of  any  unjust 
advantage  or  preference  having  been  given  by  him  to  Martin 
Thompson  &  Co.  or  Leonard,  Gentry  &  Co.  over  the  opponents,  the 
effect  whereof  was  to  injure  the  opponents? 

These  precepts  of  the  insolvent  law  have  often  been  examined  and 
interpreted,  and  in  so  doing  our  predecessors  have  said  that  they  are 
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fairly  penal  in  character,  and  in  their  consequences  on  conviction  of 
fraad,  *^  and  miist  be  strictly  pursued.  The  acts  charged  must  not 
cnly  be  such  a0  the  law  declares  fraudulent,  but  done  with  fraudulent 
intent.'"     Campbell  vs*  Creditors,  16  La.  348. 

Ib  other  cases  they  have  said : 

*' To  constitute  fraud  there  must  be  an  intention  of  defrauding, 
conMiUura  fraudiSj  and  an  actual  loss,  eventus  damnV^  Montilly  vs. 
Creditors,  18  La.  888 ;  Slocumb  vs.  Real  Estate  Bank,  2  R.  92. 

Those  decisions  conform  strictly  to  the  precise  wording  of  the 
statute ;  for  it  declares  not  only  that  the  act  complained  of  must 
have  conferred,  or  have  been  intended  to  confer,  on  some  of  the 
creditors  of  the  insolvent  an  '^  unjust  preference  or  advantage  "  over 
the  creditor  who  charges  fraud,  but  it  also  declares  that  'Hhe  effect 
thereof  shall  be  to  injure  "  him. 

The  transactions  of  which  the  opponents  complain  are  specifically 
enumerated  in  the  opposition,  and  same  have  been  reproduced  in 
this  opinion  with  care.  They  are  charged,  collectively,  as  badges  of 
fraud  and  unfair  dations  en  paiement. 

Upon  examination  and  careful  comparison,  we  find  that,  by  one  of 
Burdeau's  transactions  with  certain  of  his  creditors,  he  not  only 
paid  their  account  of  $2602.25,  but  received  from  them  a  cash  surplus 
of  $1-397.75. 

That  by  another  of  his  transactions  with  others  of  his  creditorfi, 
he  not  only  paid  a  debt  due  them  of  $1782.43,  but  received  from 
them  a  cajfh  surplus  of  $2892.57 — t.  e.,  a  cash  surplus  of  $4290.32  in 
excess  of  their  demands  against  him  altogether. 

As  all  of  those  transactions  occurred  during  the  months  of 
January*,  February,  March  and  April,  and  antecedent  to  the  maturity 
of  Burdeau's  indebtedness  to  the  opponents,  and  as  the  amount  of 
cash  realized  therefrom  exceeded  the  amount  of  opponents'  demands 
against  him,  it  seems  to  be  manifest  that  *'the  effect"  of  same  was 
not  to  injure  them. 

Indeed,  it  is  a  fact,  exhibited  by  the  record,  that,  contempo- 
raneously with  said  transactions,  Burdeau  paid  opponents  $500, 
which  was  put  to  his  credit  on  their  first  maturing  note,  and  it  was 
extended  for  the  remainder,  and  that  said  sum  was  not  part  of  the 
cash  so  received.  On  the  17th  of  April,  1889,  opponents  levied  an 
attachment  on  Burdeau's  property,  and  the  sheriff  found  and  seized 
ten  (10)  mules — one -half  as  many  as  opponents  sold  him  originally 
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— those  having  remained  on  hand  and  unsold  at  date  of  seizure ; 
also  eleven  (11)  sets  of  harness,  and  fifteen  (15)  cotton  floats,  and 
some  other  property,  not  needing  mention. 

Hence,  on  this  branch  of  the  case,  our  conclusion  is  that  oppo- 
nents' appeal  can  not  prevail. 

IV. 

But,  coupled  with  the  foregoing  charge,  is  a  further  specification 
of  fraud  on  the  part  of  the  insolvent,  and  it  is  this :  That  on  the 
25th  of  January,  1889,  Burdeau  had,  in  all,  sixty-seven  (67)  mules, 
fifty -seven  (67)  of  which  he  had  bought  in  1888.  That  of  those,  he 
had  purchased  twenty  (20)  of  opponents,  seventeen  of  which  he  had 
disposed  of,  as  above  stated,  to  other  parties,  to  the  prejudice  of 
opponents'  vendor's  lien. 

The  provisions  of  Section  1804  of  the  Revised  Statutes,  above 
quoted,  on  this  subject  are,  that  if  an  insolvent  ''shall  purchase 
property  for  cash,  the  delivery  whereof  shall  be  made  to  him,  and 
then  shall  sell  or  dispose  of  the  same  without  paying  his  vendor,  * 
*     *     such  act  shall  be  held  presumptive  evidence  of  fraud." 

Certainly  that  provision  of  the  law  was  not  intended  to  apply  to 
sales  of  property,  or  goods  and  effects,  on  terms  of  credit,  as  the 
sales  of  mules  were  made  to  Burdeau.  For  it  is  a  precept  of  our 
Civil  Code  that  the  vendor's  lien  on  movable  property  is  lost  by  a 
sale  and  delivery  thereof  to  another. 

It  declares  ''  that  he  who  has  sold  to  another  any  movable  property 
which  is  not  paid  for,  has  a  preference  on  the  price  of  his  property 
over  other  creditors  of  the  purchaser,  whether  the  sale  was  made  on 
a  credit  or  without,  if  the  property  still  remains  in  the  possession  of 
Ike  purchaser.'^  R.  C.  C.  3227;  Brent  vs.  Shouse,  16  An.  158;  20  An. 
548,  557. 

Evidently  there  is  no  prohibition  against  a  sale  being  made  by  a 
vendee  of  goods  which  are  purchased  on  a  credit;  and  no  fraudulent 
intent  can  attach  to  the  act,  though  his  contract  be  thereby  violated. 

As  a  matter  of  fact,  had  it  been  the  intention  of  Burdeau  to  de- 
fraud opponents  by  selling  mules  on  which  opponents  had  a  vendor's 
lien,  it  is  inexplicable  that  he  should  have  retained  three  and  sold 
seventeen;  for  after  Burdeau's  surrender  opponents  appeared  in  the 
insolvency  proceedings,  and  made  claim  for  the  proceeds  of  three 
mules  on  which  they  had  a  vendor's  lien,  and  it  was  allowed.  This 
charge  is  not  sustained. 
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V. 

The  remaining  question  for  consideration  is,  that  Burdeau  was 
guilty  of  fraud  in  '*  concealing  his  cash  with  intent  to  defraud  his 
creditors."  Page  3  of  opponent's  supplemental  brief.  Their  counsel 
disavow  any  intention  on  their  part  to  charge  that  the  insolvent 
^*  knowingly  omitted  to  declare  (some)  of  his  property  rights  and 
claims  in  his  schedule." 

The  charge  is  made  under  Section  1802,  and  not  under  Section  1803 
of  the  Revised  Statutes.  This  charge  is  the  alternation  that  is  made 
mention  of  in  the  treatment  of  the  insolvent's  exception. 

(a)  And  just  here  we  may  as  well  dispose  of  the  insolvent's  bill 
of  exception  taken  to  the  ruling  of  the  judge  a  quo  rejecting  a 
memorandum  made  up  by  him,  of  various  and  sundry  expenditures, 
indicating  the  manner  in  which  he  had  disposed  of  the  cash  he  had 
received  in  the  transactions  detailed,  and  in  the  course  of  his  busi- 
ness. 

The  unbending  rule  of  law  is  that  'Hhe  book  of  a  merchant!can  not 
be  given  in  evidence  in  his  favor."  R.  C.  C.  2248;  1  Greenleaf, 
Sec.  115. 

It  proceeds  on  this  principle,  that  the  entries  therein  are  his  own 
memoranda,  and  he  can  not  be  allowed  to  manufacture  evidence  in 
his  own  favor. 

As  an  aid  to  the  memory  of  a  witness  testifying,  this  memorandum 
was  objectionable  on  the  ground  that  it  did  not  purport  to  be  con- 
temporaneous in  date  with  the  transaction  therein  detailed. 
It  was  properly  excluded. 

(b)  On  the  question  of  the  insolvent  having  concealed  his  cash  to 
defraud  his  creditors,  there  is  no  evidence  that  is  at  all  satisfactory 
or  conclusive.  The  general  tendency  of  it  is  to  show  that  Burdeau 
had  spent  all  of  his  money,  and  at  date  of  his  surrender  had  none. 
He  denies  the  possession  or  concealment  of  any  cash,  and  avers  that 
at  that  time  he  did  not  have  a  cent,  and  that  under  the  advice  of 
counsel  he  sold  a  pony  and  a  wagon  for  $125,  to  meet  the  expenses 
of  his  cession,  and  surrendered  that  to  his  creditors.  Such  an  item 
prefaces  his  schedule.  In  his  testimony  he  accounts  for  all  his  cash 
except  a  few  hundred  dollars,  which  he  claims  to  have  expended  in 
the  payment  of  small  dues  and  the  like.  We  do  not  consider  this 
charge  as  supported  by  the  evidence. 
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(c)  This  is  not  in  any  sense  a  revocatory  action  or  one  en  declara- 
tione  de  aimulation,  and,  hence,  the  precepts  of  the  codes  do  not 
apply.     R.  C.  C.  1983,  1984,  2tt58,  3630. 

(d)  In  so  far  as  the  charge  that  Burdeau  had  failed  to  surrender  his 
interest  in  the  firm  of  Joseph  A.  Aiken  &  Co.,  wharf  lessees,  is  con- 
cerned, it  has  been  only  recently  decided  by  this  court,  in  a  suit  in 
which  his  syndic  was  a  party,  that  the  interest  therein  represented 
by  Burdeau  was  not  his  own,  but  that  of  his  minor  children.  And 
to  that  suit  opponents  were,  at  least,  privies,  if  not  parties,  as  it 
was  in  their  interest  and  at  their  instance  that  it  was  brought. 
Burdeaa,  Tutor,  vs.  Davy,  Syndic,  ante  585. 

Certain  it  is  that,  under  the  circumstances  detailed,  we  do  not 
feel  justified  in  reversing  the  finding  of  the  jury,  acquitting  the 
insolvent  of  the  charge  of  fraud,  in  view  of  the  District  Judge's* 
declination  to  grant  opponents  a  new  trial. 

Our  predecessors  once  held  that  the  insolvent  law  furnished  a 
remedy  ^'  of  such  a  highly  penal  character  that  we  would  never  feel 
authorized  to  convict  the  debtor  of  the  fraud  and  punish  him  with  an 
imprisonment,  which  might  extend  to  three  years,  mithont  the  i^erdict 
of  a  Jury. ^^    Thompson  vs.  Chapman,  7  An.  258. 

While  not  adhering  to  this  doctrine,  save  for  the  illustration  it 
affords,  we  will  affirm  this  not  to  be  such  a  case  as  will  justify  this 
court  in  reversing  a  verdict  and  sentencing  the  insolvent  to  the 
penalty  of  the  law. 

Judgment  affirmed. 


No.   10,782. 
Crescent  City  Brewing  Company  vs.  Joseph  Planner. 

T)ic  Boartl  of  Directors  of  a  corporatloH  has  tbc  undoubted  right  to  sell  property 
of  the  corporation  to  pay  its  debts. 

But  when  the  Board  of  Directors  sells  the  property  to  one  of  the  members  of  the 
l)oard  to  pay  debts,  it  nmst  appear  that  there  was  a  necessity  for  the  sale,  that 
the  property  was  bought  by  the  director  In  open  market,  at  a  fair  price,  without 
any  undue  advantage  over  the  corporation,  in  good  faith  and  without  the 
slightest  unfairness. 

"When  the  Board  of  Directors  who  sold  the  property  made  the  sale  necessary  by 
its  mismanagement,  one  of  the  directors  on  said  board  will  not  be  permitted  to 
purchase  the  property. 
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\  PPEAL  from  the  CivD  District  Court  for  the  Parish  of  Orleans. 
*^    King,  J.  

Buckj  LHnkelspiel  A  Hart  for  Plaintiff  and  Appellee  : 

I. 

The  directors  of  a  corporation  hold  to  stockholders  the  relation  of  trustee  and  cea- 
tuiquetnisi.  This  fiduciary  relation  disables  them  absolutely  from  becoming 
the  parchaaers  of  the  property  of  the  corporation  which  they  represent. 

II. 

A  private  sale  of  Taluable  real  estate,  the  property  of  a  corporation,  therefore 
made  on  a  resolution  of  the  Board  of  Directors  consisting  of  live  members,  by 
a  Tote  of  three  of  them,  to  one  of  their  own  number,  is,  if  not  absolutely  null 
and  void,  voidable  as  matter  of  law,  without  proof  of  fraud  or  unfair  dealing, 
lit  the  option  of  the  cestui  que  tnust.  Succession  of  Stansborough,  37  An.  278 ;  Mi  • 
cbaud  TS.  6irod,4  Howard  503;  Waterman,  Taylor  and  Morawitz  on  Corpora- 
tions, cited  in  brief;  Wardle  vs.  R.  R.  Co.,  103  U.  S.,  page  651;  Jackson  vs. 
Ludeling, 21  Wallace;  European  Railway  (;o.  ts.  l*oor,  51  Me.  277 ;  Sweeney  vs. 
Orape  Sugar  Co.,  30  W.  A'^a.  443,  and  authorities  cited  below. 


Harry  H.  Hall  and  W.  S.  Benedict  for  Defendant  and  Appellant : 

1.  The  property  in  controversy  was  not  purchased  for  the  use  of  the  brewery; 
was  not  a  reiiuiremcnt  to  its  successful  operation,  and  its  purchase  was  not 
originally  contemplated  in  the  scheme  of  the  erection  of  the  brewery. 

2.  The  sale  of  the  property  in  controversy  was,  as  is  shown  by  the  uncontradicted 
testimony  in  this  case,  an  absolute  necessity,  and  alone  prevented  the  utter 
insolvencv  of  the  corporation. 

S,  The  Board  of  Directors  referred  to  (Jid  not  wreck  the  corporation.  On  tlie  con- 
trary, by  the  sale  of  the  property  referred  to,  they  prevented  its  destruction, 
and,  as  a  matter  of  fact,  in  spite  of  the  vicissitudes  through  which  the  company 
passed,  it  noTer  was  wrecked,  but  paid  all  of  its  oi>ligations  and  the  stockhold- 
ers in  full,  and  is  now,  under  a  different  name,  in  successful  and  prosperous 
operation. 

4.  The  sale  was  fair,  open,  made  by  the  advice  of  experienced  auctioneers,  wa 
the  highest  price  that  could  be  obtained,  and  was  made  in  such  manner  as 
would  have  been  adopted  by  ii  sensible  man  indisposing,  under  the  circum- 
stances, of  his  own  property. 

•J.  Such  being  the  circumstances,  the  sale  was  Justified  by  law,  as  well  as  by  equity, 
reason  and  common  sense.  Morawitz  on  PriTate  (Corporations,  A'ol.  1,  Sec.  527; 
40  An.  53;  91  U.  S.  590. 

€.  Whatever  right  a  corporation  whose  property  is  sold  by  its  directors  may  haTe 
to  set  aside  that  sale,  such  right  is  not  ti*ansmissible,  and  can  not  be  transferred 
(o  another  corporation  between  whom  and  said  Board  of  Directors  and  said 
purchaser  there  existed  no  privity. 
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The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  Crescent  City  Brewing  Company  under  the  laws 
of  this  State,  organized  in  1887  as  a  corporation  for  the  purpose  of 
purchasing  vacant  or  unimproved  real  estate  in  the  city  of  New  Or- 
leans, and  constructing  thereon  and  conducting  a  brewery  for  the 
manufacture  of  beer  and  malt  liquors,  and  for  the  sale  of  all  products 
of  the  brewery. 

Its  capital  stock  was  $250,000,  in  2500  shares  of  the  value  of  $100 
each. 

The  powers  of  the  corporation  were  executed  and  its  business 
managed  by  a  board  of  directors,  composed  of  five  stockholders,  a 
majority  of  whom  constituted  a  quorum. 

In  pursuance  of  Article  11  of  the  act  of  incorporation,  on  the  17th 
day  of  September,  1887,  the  company  purchased  (1)  a  square  of 
ground  in  the  second  district  in  the  city  of  New  Orleans,  designated 
by  the  municipal  number  188,  bounded  by  Canal,  Customhouse,  Clai- 
borne and  Robertson  streets;  (2)  a  certain  piece  or  portion  of 
ground,  comprising  about  three -fourths  of  a  square,  designated  by 
the  municipal  number  187,  bounded  by  Canal,  Customhouse,  Robert- 
son and  Viller6  streets,  the  whole  price  being  $100,000. 

The  property  last  described  is  that  in  controversy. 

Joseph  Flanner,  who  purchased  the  above  described  property  from 
the  company,  was  a  member  of  the  board  of  directors  when  he  made 
the  purchase. 

On  the  19th  of  July,  1888,  a  special  meeting  of  the  board  of  direc- 
tors was  called  for  the  purpose  of  disposing  of  said  property.  At 
the  meeting  of  the  board  a  resolution  was  adopted  which  recited 
that  the  above  property  was  idle  capital,  and  it  was  resolved  to  sell 
the  same  to  Joseph  Flanner  for  the  sum  of  $20,000.  The  president 
was  authorized  to  transfer  the  property  to  Flanner.  Flanner  was 
present  and  voted  blank,  and  one  of  the  directors  voted  nay  on  the 
motion  to  adopt  the  resolution. 

The  deed  was  made  to  Flanner,  and  he  went  into  possession  of  the 
property. 

On  the  first  Monday  in  February,  1890,  a  new  board  of  directors 
was  elected,  and  at  its  first  meeting,  February  3,  1890,  a  resolution 
was  adopted  repudiating  the  action  of  the  former  board  in  selling 
the  property  to  Flanner,  the  former  director  and  vice  president  of 
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the  board,  and  authorized  a  tender  to  be  made  to  him  in  conformity 
to  law,  and  on  his  failure  to  re -transfer  said  property  to  the  company, 
sait  should  be  instituted  against  him  for  the  property.  The  tender 
was  duly  made,  and  Flanner  refused  to  accept  the  same  and  re -trans- 
fer the  property.  This  suit  was  then  instituted  to  avoid  the  sale  to 
Planner  as  illegal,  voidable,  as  an  unfair  and  suspicious  transfer  of 
property  by  a  trustee  to  himself,  he  being  one  of  the  board  of  direc- 
tors who  derived  substantial  pecuniary  advantage  therefrom. 

On  the  17th  May,  1890,  the  New  Orleans  Brewing  Association 
purchased  all  the  property  and  assets  of  the  Crescent  City  Brewing 
Company.  The  property  in  controversy  was  conveyed  among  the 
other  assets,  with  a  recital  of  the  pendency  of  this  suit  for  its  re- 
covery, and  the  New  Orleans  Brewing  Association  was  authorized  to 
have  itself .  recognized  as  a  party  plaintiff  therein,  to  carry  on  the 
suit  at  its  own  expense,  and  for  its  own  account,  to  final  termination. 
It  appeared  in  court  and  was  subrogated  and  entered  of  record  as 
plaintiff. 

The  corporation  acted  within  a  reasonable  time  in  the  institution 
of  this  suit  to  set  aside  the  sale.  The  first  board  of  directors,  elected 
after  the  sale  occurred,  at  its  first  meeting,  repudiated  the  sale  and 

authorized  this  suit. 

It  does  not  appear  that  any  meeting  of  the  shareholders  had  been 
called,  and  this  sale  submitted  to  them  for  ratification,  nor  does  it 
appear  that  they  had  any  notice  of  the  transaction. 

In  a  case  similar  to  the  instant  one,  where  the  relations  of  the 
parties  gave  rise  to  suspicions,  this  court  in  the  case  of  Hancock  vs. 
Holbrook,  41  An.  53,  announced  the  principle  of  law  which  should 
govern,  as  follows:  ''As  a  strictly  legal  question,  the  right  of  a 
board  of  directors  of  a  corporation  to  apply  its  property  to  the  pay- 
ment of  its  debts,  aud  the  right  of  the  majority  of  the  stockholders 
present  at  a  meeting  called  for  the  purpose  to  ratify  such  action  and 
to  dissolve  the  corporation,  can  not  be  questioned. 

"  But  when  such  action  is  taken  at  the  instance  and  through  the 
influence  of  the  president  of  the  corporation,  and  when  the  debt  to 
which  the  property  is  applied  is  one  for  which  he  is  himself  primarily 
liable,  and  especially  when  he  acquires,  in  his  personal  right,  the 
property,  thus  disposed  of,  such  circumstances  undoubtedly  subject 
Ms  acts  to  severe  scrutiny,  and  oblige  him  to  establish  that  he  acted 
with  the  utmost  candor  and  fair  dealing  for  the  interest  of  the  cor- 
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poratioD  and  without  taint  of  selfish  motive.    Twin -Lick  vs.  Mar- 
bury,  91  U.  S.  690." 

And  to  the  same  effect  is  the  doctrine  in  Morawitz,  Private  Cor- 
porations, Vol.  1,  Section  527,  which  says:  ^' But  a  transaction 
between  a  director  and  a  corporation,  even  if  the  latter  was  repre- 
sented by  a  majority  of  the  b^ard,  will  always  be  scrutinized  by  the 
courts  with  strictness,  and  will  be  set  aside  at  the  suit  of  the  corpora- 
tion, upon  proof  of  the  slightest  unfairness  or  imposition  practised 
upon  it. 

^'  A  director  will  not  be  allowed  to  obtain  any  advantage  over  the 
corporation,  of  which  he  is  agent,  through  his  position,  on  the 
information  which  he  has  obtained  of  the  affairs  of  the  corporation, 
or  his  influenco  over  his  co- directors." 

The  circumstances  attending  the  sale  were  of  that  character  which 
will  not  bear  the  above  test. 

It  is  alleged  in  the  resolution  which  authorized  the  sale  that  it 

was  idle  property.    The  defence  is  that  the  sale  was  a  necessity,  as 

the  affairs  of  the  company  were  in  a  desperate  condition,  and  it  was 

iecessary  to  sell  the  property  in  order  to  raise  money  to  complete 

the  brewery  building. 

The  property  was  purchased  for  the  use  of  the  brewery  as  an 
absolute  requirement  to  its  successful  operation.  It  was  necessary 
to  have  a  separate  lot  from  the  one  on  which  the  brewery  building 
was  located,  under  the  United  States  revenue  laws,  for  a  bottling 
establishment. 

This  is  made  certain  by  the  fact  that  after  the  property  w^as  pur- 
chased by  Planner,  he  leased  a  part  of  it  to  the  company  from  which 
he  had  purchased  it,  for  the  very  purpose  for  which  it  had  been 
originally  bought. 

That  he  thought  it  would  be  necessary  for  the  company  to  repur- 
chase it,  is  apparent  from  the  declaration  that  he  would  resell  to  the 
company  on  reimbursement  of  the  purchase  price. 

This  declaration  he  afterward  affirmed  under  oath  in  the  United 
States  Court,  in  the  matter  of  the  application  for  the  appointment 
of  a  receiver. 

The  sale,  therefore,  was  not  advantageous  to  the  company,  lut, 
on  the  contrary,  was  an  obstacle,  an  embarrassment,  to  the  success* 
ful  operation  of  the  brewery. 
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The  sale  does  not  seem  to  have  been  an  imperative  necessity. 
The  oatstanding  subscriptions  for  stock  had  not  been  collected,  and 
there  were  bonds  of  the  company  unsold. 

But  in  this  desperate  condition  of  the  company,  before  the  sale  of 
any  property  which  was  essential  for  its  success,  the  stockholders 
should  have  been  convened  and  their  interest  consulted. 

The  record  shows  that  the  wreck  of  the  company  was  through  the 
fault  and  mismanagement  of  the  board  of  directors,  who  sold  the 
property  to  one  of  its  members. 

This  is  the  judicial  admission  made  by  the  board  in  the  matter  of 
the  appointment  of  the  receiver  in  the  United  States  Court.  It  is 
said  that  this  was  only  a  pro  forma  admission  for  the  purpose  of 
having  a  receiver  appointed,  but  it  is,  nevertheless,  the  solemn 
judicial  admission  of  the  board  of  directors.  It  would  be  the 
grossest  injustice  to  the  stockholders  and  against  the  soundest  prin- 
ciples of  public  policy  to  permit  a  board  of  directors,  to  whom  the 
affairs  of  the  corporation  have  been  committed,  under  the  plea  of 
the  necessity  to  pay  the  debts  rendered  necessary  by  their  misman- 
agement, to  allow  them  to  sell  the  property  of  the  corporation  and 
to  become  the  purchasers. 

The  sale  was  not  made  in  open  and  fair  market,  but  by  agreement 
among  the  directors. 

Several  persons  were  asked  to  purchase  the  property.  But  in  a 
large  commercial  city  it  would  be  unreasonable  to  suppose  that  the 
directors  could,  by  private  inquiry,  exhaust  the  list  of  buyers.  It 
would  have  been  prudent,  at  least,  to  have  fixed  a  minimum  price 
on  the  property  and  offered  it  to  the  public  through  the  usual  chan- 
nels for  selling  city  property. 

There  were  several  auctioneers  consulted,  but  it  seems  their 
advice  was  solicited  more  in  the  interest  of  protecting  the  purchaser 

than  fixing  a  just  price  on  the  property. 

That  Flanner  bought  the  property  for  his  own  interest  and  advan- 
tage, with  a  view  of  its  speculative  value,  is,  we  think,  fully  disclosed 
in  the  record.  According  to  his  own  statement  he  sacrificed  in 
securities  more  than  $3000  to  raise  the  cash  to  pay  for  the  property. 

Subsequent  events  proved  it  a  profitable  investment.  He  refused, 
in  accordance  with  his  own  sworn  declaration,  to  re -transfer  the 
property  to  the  company  and  the  lease  of  the  property  to  the 
brewery,  and  his  estimated  value  of  $10,000  on   a  part  of  it  shows 
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that  the  company  lost  by  the  sale.  We  do  not  reflect  upon  the  motives 
of  the  directors  nor  of  the  purchaser.  They  had  no  intention  of  com- 
mitting a  fraud  upon  the  stockholders,  and  no  actual  fraud  has  been 
committed,  within  the  ordinary  meaning  of  the  word.  They 
undoubtedly  thought  they  were  at  the  time  acting  for  and  in  the 
interest  of  the  corporation  in  the  desperate  condition  of  its  affairs, 
and  the  sale  of  the  property,  under  the  circumstances,  would  be 
justified. 

They  took  the  advice  of  their  attorney,  who  advised  the  sale. 
But  the  corporation  suffered  an  injury,  nevertheless,  and  the  rela- 
tions of  the  parties  were  such  that  the  law  will  not  permit  the 
slightest  advantage  to  appear  against  the  corporation  of  which  the 
purchaser  is  a  director.  Such  acts  are  held  constructively  fraudu- 
lent, and  voidable  at  the  election  of  the  principal. 

Judgment  affirmed. 


No.  10,765. 
Mrs.  Kate  Farelly  vs.  Metairie  Cemetery  Association  et  als. 

The  acts  of  defendants,  entrusted  with  enforcing  rule«  and  regulations  of  an  asso- 
ciation, do  not  bind  them  so  as  to  prevent  them  from  recognizing  changes  that 
have  taken  place  since  the  title  deeds  were  issued  to  lots  in  their  cemetery. 

They  have  the  right  to  limit  all  interments  in  lots  to  the  members  of  the  family 
owning  lots  and  their  relatives. 

The  plaintiff  not  having  been  placed  in  charge  of  the  property,  it  having  been 
placed  by  the  te.statrix  in  charge  of  another,  she  can  not  recover  judgment. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J.  

Aug,  Bemau  for  Plaintiff  and  Appellant: 

I'nder  Sections  386  and  387  of  the  revised  Statutes  of  Louisiana  acts  of  sale  in  ceme- 
teries are  nuide  equally  authentic  and  in  part  full  proof  as  if  they  had  been 
passed  before  a  notary  public  and  two  witnesses.  Consequently  the  recitals 
therein  are  entitled  to  all  the  privileges  and  protection  extended  to  the  same 
by  law  and  can  not  be  contradicted  by  parol.  C.  C.  2276,  2238,2242,  2236,  2237;  4i) 
An.  167,  McKenzie  vs.  Bacon ;  same  S.'ie,  Anderson  vs.  Beanham ;  32  An.  83y,  Bayle, 
tutrix,  et  als.  vs.  Ward;  35  An.  5(K>,  Carey  vs.  Richardson.  A  fortiori^  where  the 
party  seeking  to  contradict  the  contents  of  such  deeds,  is  a  party  to  the  act. 

The  proof  of  loss  of  primary  evidence  which  would  authorize  the  introduction  of 
secondary  evidence  must  depend  upon  the  particular  circumstances  of  each 
case.    2  An.  11*),  Sexton  vs.  Mc(iill ;  and  where  the  better  evidence  is  in  the  pos- 
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session  of  the  adverse  party,  secondary,  evidence  to  establish  the  purport  or 
r«>citals  of  the  same  is  admissible.    12  R.  456,  Krneutler  ct  al.  vs.  Bank  of  the  U. 
S:  and  the  onus  is  on  him  who  has  the  best  means  of  knowledge;  15  An.  663, 
Kowman  vs.  McKlroy  et  al. 
Where  secondary  evidence  was  admitted  into  the  records  without  objection  bein^ 
made  thereto,  such  evidence  shall  be  binding  and  be  given  full  force  and 
«4f«?ot.    7  X.  S.  551,  Tate  vs.  Penne;  19  La.  482,  Huey  vs.  Dinkgrave;  2  Robinson 
221  anil  222,  Langllt  et  als.  vs.  Railroad  Co. ;  15  An.  300,  Xcw  Orleans  vs.  Dispersed 
of  Judali ;  21  An.  454.  Vale  vs.  Olivier  et  al ;  15  An.  529,  Cox  vs.  Bradley. 
Ui'Al  property  purchased  and  standing  in  the  name  of  one  person  can  not  by 
parol  evidence  be  shown  to  belong  to  another  person,  though  such  other  per- 
son may  have  given  the  money  for  the  purchase  thereof,  and  the  party  in 
whose. name  the  deeds  were  made  out  had  been  the  agent  of  the  complain- 
ant; nor  will  evidence  be  admitted  to  establish  the  fact  tliat  a  person  other 
than  the  one  in  whose  name  the  title  deed  has  been  made  out  is  the  real  owner 
of  the  property,  though  the  party  who  had  title  made  in  himself  bad  fraudu- 
lently applied  money  stolen  by  him  or  unlawfully  acquired,  to  effect  the  pur- 
chase.   Xor  is  evidence  admissible  that  property  standing  in  the  husband's 
name  was  really  the  wife's  property,  having  been  purchased  with  the  wife's 
separate  funds  and  by  her  husband  placed  In  his  own  name  without  authority. 
3»t  An.  896,  Hackenberg  vs.  Gartskaiiip,  tutrix,  et  al ;  32  An.  635,  Perrault,  tutrix, 
vs.  Perranlt  et  al. ;  26  An.  446,  (ieorge  vs.  Campbell ;  same  751,  French,  Executrix, 
v$.  Kaoh  et  al. ;  12  An.  213,  Heiss  vs.  Cronin ;  15  An.  53{),Barbin,  Administratrix,  vs. 
Uaspard  et  al. ;  14  An.  61,  Wood  vs.  Uarrell.    Xor  are  building  contracts  and  re- 
ceipts for  payment  on  the  same  admissible  in  evidence  for  the  purpose  of  prov- 
ing the  ownership  of  real  property,  the  transfer  of  real  estate  being  provable 
oDly  by  a  written  title.    IS  An.  261,  Boyle  vs.  i^uccession  of  Leitcli. 
The  title  of  the  Mctairie  Cemetery  Association  showing  the  ownership  of  a  lot  In  a 
particular  person  can  not  be  contradicted  by  proof  that  the  apparent  owner  of 
such  lots  had  been  repaid  the  purchase  price  of  the  same.    Secondary  evidence 
introduced  to  introduce  this  fact,  which  is  admitted  to  be  true  by  the  president 
t»f  the  cemetery  association,  is  entitled  to  the  same  protection  as  the  primary 
evidence  itself. 
One  who  loans  money  to  another  wherewith  to  purchase  real  property,  which 
property  so  purchased  is  placed  in  the  name  of  the  borrower,  does  not  give  the 
right  to  the  party  who  loaned  the  money  to  claim  any  ownership  in  said  prop  • 
erty. 

Noris  the  person  who  loans  money  to  another  with  which  to  purchase  property, 
or  pays  for  the  property  for  another,  entitled  to  a  vendor's  lien,  nor  has  he  any 
privilege  thereon.  Labouisse  vs.  Cotton  Rope  Mfg.  Co.,  Vol.  9,  iSouthern  Re- 
porter, p.  204  (>lay  27, 1S91).  .  The  respondent  cemetery  association  is  bound  by 
it  own  rules  and  regulations,  and  where  the  laws  of  the  association  reserve  the 
burial  places  in  the  cemeteries  for  the  exclusive  burial  of  members  of  the 
family  and  relations  of  the  owner,  an  heir  and  near  relative  of  such  owner, 
hohling  and  claiming  under  such  owner,  is  entitled  to  an  injunction  to  restrain 
the  burial  of  a  stranger,  who  is  not  related  to  the  family,  in  the  family  tomb. 

Where  a  testatrix  has  left  her  property  to  various  legatees,  and  one  of  her  legatees 
is  placed  in  charge  of  her  tomb,  it  will  be  presumed,  in  the  absence  of  other 
evidence  to  the  contrary,  that  such  tomb  was  to  bo  reserved  and  preserved  for 
the  purpose  of  burial  in  accordance  with  the  laws  of  the  cemetery  association, 
and  where  such  legatee  disclaims  having  taken  charge  of  the  tomb  and  de- 
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clines  being  made  a  party  to  a  suit,  and  disclaims  any  interest  therein,  and 
actually  withdraws  from  the  suit,— the  respondent  association  will  not  be  per- 
mitted to  prop  up  its  unauthorized  intermeddling  with  the  affairs  of  othei*s  by 
championing  the  rights  of  a  party  who  disclaims  having  any  interest  in  the 
contest. 
Where  after  judgment  has  been  rendered  against  a  party  dissolving  an  injunction^ 
with  damages  and  costs,  such  party  applied  for  a  new  trial;  and  shows  to  the 
court  that  she  has  discovered  the  missing  primary  evidence,  the  loss  of  which 
cast  her  in  the  suit,  and  annexes  to  her  rule  for  a  new  trial  a  strong  affidavit, 
and  the  original  title  deeds,  showing  conclusively  that  if  the  case  be  reopened, 
the  matter  adversely  decided  would  be  determined  in  her  favor,  it  is  the  duty 
of  the  court,  in  furtherance  of  Justice,  to  grant  a  new  trial.  2  An.  225,  Stone  vs. 
Kose;  22  An.  524,  Kobinson  vs.  Howell.  And  where  such  new  trial  was  im- 
properly refused  by  the  lower  court,  the  Supreme  Court  finding  in  the  record 
the  necessary  evidence,  will  not  remand  the  case,  but  at  once  proceed  and 
render  such  Judgment  as  should  have  been  rendered  by  the  lower  court.  19  An. 
270,  Reebe  &  Co.  vs.  Kaiser  &  Hryan. 


Gu8  A.  Breaux  and  Chaa.  B,  Stafford  tor  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Mrs.  Kate  Farelly,  the  plaintiff  and  appellant,  wa» 
granted  a  writ  of  injunction  against  the  Metairie  Cemetery  Associa- 
tion; also,  against  the  sexton  of  the  cemetery,  and  against  the 
Sisters  of  St.  Mary's  Boys  Orphan  Asylum. 

In  her  original  petition  she  alleged  that  she  is  the  sole  heir  of 
Mrs.  Mary  Burke,  her  late  aunt,  who  was  the  owner  of  a  tomb  in 
Metairie  Cemetery,  which,  by  her  will,  was  left  in  charge  of  the 
Sisters  of  the  asylum  before  mentioned,  for  the  burial  of  the  mem- 
bers of  her  family. 

That  the  defendants  had  given  authority  to  bury  in  this  tomb  a 
deceased  person  not  related  to  her  family,  and  that  his  remains 
would  be  placed  therein  unless  defendants  are  enjoined. 

In  a  supplemental  petition  she  alleged  error  in  her  original  peti- 
tion, in  having  alleged  that  she  is  the  sole  heir,  there  being  other 
heirs  and  legatees. 

There  was  no  objection  made  during  the  trial  to  this  supplemental 
petition;  not  supported  by  affidavit  or  bond.  It  was  placed  at  issue 
by  answer  and  is  now  properly  part  of  the  pleadings. 

In  their  answer,  the  defendants  aver  that  plaintiff  is  without  title 
or  interest  in  the  tomb  claimed  by  her. 

That  it  was  paid  for  b}-  Edward  Burke,  the  deceased  husband  of 
the  late  Mary  Burke,  or  by  the  executor  of  his  will. 
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That  if  this  tomb  was  a  part  of  the  property  of  the  succession  of 
the  late  Mary  Burke,  it  was  left,  by  her  will,  in  the  care  and  charge 
of  the  Sisters  of  St.  Marj^'s  Catholic  Boys  Asylum. 

The  Sisters  of  this  asylum,  without  their  consent  and  in  error,  hav- 
ing been  joined  in  this  answer  with  the  other  defendants  subsequently 
presented  a  separate  defence,  in  which  they  alleged  that  they  are 
absolutely  without  interest,  as  the  St.  Mar^^'s  Catholic  Boys  Asy- 
lum is  a  chartered  institution,  of  which  they  are  not  the  legal  rep- 
resentatives.   This  asylum  is  represented  by  the  board  of  directors. 

On  the  trial  it  was  proven  that  Edward  Burke  died  in  June,  1880. 
His  heir  is  a  daughter,  Mrs.  God  din.  By  last  will,  he  appointed 
Augustine  Burke  his  executor,  and  made  him  his  residuary  legatee. 

In  September,  1^80,  five  lots  of  ground,  containing  360  superficial 
feet,  were  purchased  for  the  sum  of  $500,  and  the  title  issued  in  the 
name  of  Mrs.  E.  Burke. 

PlaintifTs  witness,  the  president  of  the  association,  testifies :  '^  The 
title  to  lots  in  the  cemetery  is  made  out  to  the  one  to  whom  the 
party  paying  for  them  directs,  and  that  the  appearance  of  the  latter, 
as  the  party  signing  the  deed  of  purchase,  is  not  required." 

Another  witness  for  plaintiff  identified  the  lots,  and  is  the  one 
who  contracted  for  the  tomb  in  which  the  remains  of  Mrs.  Burke 
now  lie,  and  testifies  to  its  being  the  Burke  tomb. 

The  secretary-  of  the  St.  Mary's  Boys  Asylum  testifies  that  on 
reading  Mrs.  Burke's  will  they  were  informed  that  their  board  had 
charge  of  the  tomb,  but  as  they  had  never  been  authoritatively 
placed  in  possession  of  the  tomb,  they  never  took  any  special  step 
in  the  premises. 

By  him  it  was  proven  that  application  had  been  made  to  place  the 
body  of  Mrs.  Ethelred  Stafford,  a  niece  of  E.  Burke,  in  the  Burke 
tomb. 

He  wrote  in  answer  that  the  asylum  could  not  raise  any  objection 
to  the  use  of  the  tomb  by  actual  relatives  of  Mrs.  Burke.  The  plain- 
tiif  does  not  oppose  the  placing  the  remains  of  Mrs.  Stafford  in  the 
tomb.  The  contention  arises  in  opposition  to  placing  the  remains  of 
her  husband,  Ethelred  Stafford,  in  that  tomb. 

A  receipt  was  filed  in  evidence  showing  that  the  executor  of  E. 
Burke's  estate  paid  at  one  time  $1000  '^on  account  of  tomb  built 
for  the  estate." 
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The  entire  cost  of  the  tomb,  viz.,  $8150,  was  paid  for  by  the  ex- 
ecutor of  that  estate,  with  the  written  approval  of  Mrs.  Burke  and 
of  Mrs.  Goddin,  his  daughter. 

The  executor  filed  a  final  account,  which  was  opposed  by  his  widow, 
in  which  she  claimed  to  be  refunded  the  amount  paid  by  her  for  the 
lots.  t.  6.,  the  said  |500  paid  by  her  for  the  succession  of  Ed.  Burke. 

Mrs.  Burke  died  in  1884. 

She  bequeathed  one -eighth  of  her  property  to  the  St.  Mary's  Boys 
Asylum,  and  left  the  tomb  in  charge  of  that  institution. 

The  plaintiff  also  was  one  of  her  legatees. 

Plaintiff  pleads  the  authenticity  of  the  transfer  to  Mrs.  Burke  under 
Sections  885  and  887  of  the  R.  S.,  and  that  it  can  not  be  defeated 
by  parol. 

The  defendants  contend  that  under  the  rules  and  regulations  of 
the  association,  all  interments  in  lots  in  the  cemetery  are  restricted 
to  the  members  and  their  relatives,  and  that  it  devolves  upon  them 
to  enforce  these  rules  and  regulations. 

It  is  admitted  that  the  Sisters  of  St.  Mary's  Boys  Orphan  Asylum 
were  made  parties  in  error,  and  that  they  are  without  any  interest 
in  the  suit. 

Judgment  was  rendered  in  favor  of  defendants  dissolving  the  writ 
of  injunction. 

An  application  for  a  new  trial  was  made  and  overruled. 

The  motion  for  a  new  trial  relates  that  the  copies  of  deeds  issued 
to  Mrs.  Burke  were  not  introduced  in  evidence  for  the  reason  that 
they  could  not  be  found,  as  they  were  in  the  possession  of  the  ex- 
ecutor of  Mrs.  E.  Burke's  estate,  who  did  not  know  that  he  had  them. 

The  plaintiff  objected  to  a  question  to  the  president  of  the  Metairie 
Association,  propounded  with  reference  to  the  entry  in  their  books, 
in  the  name  of  an  individual,  not  necessarily  showing  ownership, 
on  the  grounds  that  they  are  estopped  by  the  recitals  of  the  deed  of 
sale,  and  that  parol  evidence  is  not  admissible. 

The  first  ground  relating  to  estoppel  will  be  hereafter  considered. 
As  to  the  second,  the  testimony  being  verbal,  will  not  be  considered 
in  determining  the  rights  of  the  parties,  in  so  far  as  it  does  not  refer 
to  facts  testified  to  by  the  witness  when  he  was  examined  in  chief. 
This  witness  for  plaintiff  testified:  '^  When  a  party  comes  in  and 
pays  for  a  title,  we  make  out  the  title  to  whoever  he  directs ;  of 
course  we  know  no  one  except  the  party  he  names.     If  he  takes 
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another  loan's  money  and  asks  as  to  make  the  title  in  his  name,  we 
issae  it  in  his  name  as  we  would  in  any  one  else's." 

The  record  disdoses  that  the  title  issned  to  Mrs.  Burke. 

That  the  tomb  was  paid  for  by  the  estate  of  the  husband. 

It  was  intended  as  a  family  tomb  by  Mrs.  Burke,  and  by  the  heirs 
of  her  husband. 

In  this  tomb  their  remains  should  rest  undisturbed.  They  are 
now  protected  by  the  rules  and  regulations  of  the  Cemetery  Asso- 
ciation. 

She  bequeathed  one- eighth  of  her  property  to  the  St.  Mary's  Boys 
Asylum,  from  which  a  round  sum  was  realized,  and  directed  in  her 
will  that  the  constituted  authorities  of  that  asylum  should  have 
charge  of  the  tomb. 

They  have  not  been  made  parties  to  this  suit* 

The  authentic  character  of  the  recital  from  the  defendant's  books 
and  of  the  title  issued  are  relied  upon  by  the  plaintiff. 

The  defendant  association  is  bound  by  these  and  can  not  be  heard 
to  deny  any  of  its  acts  in  matter  of  the  issuance  of  this  title. 

But  if  it  be  shown  by  competent  evidence  that  Mrs.  Burke  was 
not  the  owner,  the  defendant  company  can  take  notice  of  the  fact 
and  invoke  its  rules,  maintaining  the  rights  of  the  members. 

Changes  may  take  place,  transfers  may  be  made,  agents  may  have 
acted  in  their  own  names  and  afterward  acknowledged  the  titles  of 
their  principals,  the  tomb  may  be  owned  by  another  than  the  owner 
of  the  land. 

In  all  these  possible  occurrences  the  defendant  company  is  not  es- 
topped from  applying  its  rules  so  as  to  carry  out  the  intention  of  the 
organization. 

The  trust  is  important. 

The  association  should  not  be  held  estopped  unless  grounds  are 
manifest  and  conclusive. 

If  by  her  acts  or  declarations  Mrs.  Burke  has  conclusively  shown 
the  ownership  to  be  in  her  husband's  estate,  this  fact  can  be  estab- 
lished at  defendant's  instance. 

If,  as  contended  by  the  plaintiff,  the  evidence  is  parol,  it  can  not 
prevaU  against  the  title  as  issued. 

But  if,  by  written  evidence,  it  be  proven  that  the  price  was  paid 
by  the  executor,  from  the  husband's  estate,  the  plaintiff  is  without 
right  of  action. 
3 
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The  tomb  was  paid  for  by  the  estate  of  the  husband. 

The  paymeDt  was  made  by  the  executor,  not  as  a  loan  to  Mrs. 
Burke,  but  in  satisfaction  of  the  price,  as  shown  by  her  written  ap- 
proval. 

As  to  the  lots,  she  filed  an  opposition,  claiming  the  amount  paid 
by  her. 

Counsel  for  the  defendants  states  that  this  opposition  has  been 
maintained ;  that  the  amount  was  paid  to  Mrs.  Burke. 

There  is  no  evidence  of  payment  of  record.  The  payment  is  not 
denied  by  plaiatiff's  counsel. 

As  to  the  plaintiff,  it  is  manifest  that  whether  Mrs.  Burke  has 
been  paid  or  not,  she  is  without  right,  for  the  tomb  has  been  placed 
in  charge  of  the  St.  Mary's  Boys  Asylum.  If  the  land  is  not  paid, 
its  value,  relative  to  the  tomb,  is  small,  of  which  plaintiff  would  own 
only  a  fractional  portion,  were  her  claim  allowed.  In  any  event, 
be  the  interest  what  it  may,  Mrs.  Burke  has  shown  a  regard  for  the 
memory  of  her  husband  which  strongly  appeals  to  the  equity  of  the 
court. 

Her  remains  are  now  near  his. 

Her  wil],  as  expressed,  should  be  respected  and  the  charge  com- 
plied with  by  the  St.  Mary's  Boys  Asylum  legatees  and  beneficiaries. 

With  the  consent  of  that  authority,  the  defendant  association  can 
act  in  matter  of  enforcing  their  said  rules  and  regulations. 

In  her  motion  for  a  new  trial,  plaintiff  alleged  diligence  in  her  at- 
tempts to  procure  needful  evidence. 

Questions  of  diligence  in  procuring  evidence  is  left  in  great  part 
to  the  District  Court. 

The  plaintiff's  oath  that  another  did  not  know  that  he  had  these 
title  deeds  is  not  sufficient  to  entitle  her  to  a  new  trial. 

She  testified  as  a  witness  that  they  had  been  delivered  to  the 
executor,  or  were  seen  in  his  possession. 

He  was  not  called  upon  during  the  trial  to  testify  with  reference 
to  his  possession  of  these  titles. 

Our  conclusions,  as  above  expressed,  do  not  make  it  necessary  to 
amend  the  judgment  appealed  from. 

Judgment  affirmed  at  appellant's  cost. 
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No.  10,911. 

Mb8.  Mabia  Wbintz  et  al.  vs.  Peter  J.  Kramer  et  al. 

I.  The  prescription  of  one  year  Is  not  applicable  to  an  action  brought  upon  the 
bond  of  a  notary  public  for  failure  to  perform  the  duties  incumbent  on  him. 

L  The  obligations  of  the  bond  of  a  notary  public  in  New  Orleans  are  goTerned  by 
SeeiUm  2S21,  B.  S  ,  which  is  a  special  statute  with  reference  to  notaries  of  this 
pariah,  and  which  has  heretofore  been  construed  by  this  court  to  extend 
liability  in  favor  of  persons  other  than  those  who  actually  employ  the  notary. 

1  A  bond  for  the  "faithful  performance"  of  duties  yoluntarlly  assumed  and 
done  for  personal  profit  involTes  something  more  than  mere  hocesty— >it 
'nyolTes  care,  attention,  diligence  and  reasonable  competency. 

i    The  decision  in  Weick  vs.  Hennc,  41  An.  1153,  is  vindicated  and  approved. 

S.  A  notary  undertakes  the  confection  of  a  testament  by  public  act,  with  full 
knowledge  that  its  validity  depends  on  the  most  exact  fulfilment  of  the 
fonnalities  required  by  law.  He  is  reminded  of  this  and  guarded  by  the 
requirement  to  make  '*  express  mention  "  of  these  formalities,  and  that  they 
have  been  complied  with.  The  formalities  are  clearly  and  plainly  stated,  and 
the  notary  has  only  to  follow  the  language  of  the  law  to  be  safe.  If  he  chooses 
todevlate  from  the  law  and  to  substitute  language  of  his  own  choice  to  convey 
the  same  meaning,  he  does  so  at  his  own  risk  and  can  not  throw  resulting  loss 
on  innocent  persons. 

&  The  measure  of  plaintiff's  loss  is  the  amount  which  she  would  have  received 
on  her  legacy  after  payment  of  succession  debts  and  privileges.  Where  the 
snccession  has  been  administered  and  an  account  rendered  and  homologated, 
such  Judgment  must  be  accepted  as  prima  facie  correct,  and  throws  upon 
plaiDtlfl  the  burden  of  proof  In  any  attack'on  the  items  of  the  account. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleane. 
Monroe,  J,  
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A,  L,  Tissot  and  Henry  P,  Dart  for  Plaintiffs  and, Appellees : 

L  When  a  notarial  will  Is  annulled  because  the  notary  failed  to  state  the  resi- 
dence of  the  witnesses  after  the  manner  required  by  the  statute,  he  is  liable  to 
the  legatee  whose  legacy  fell  as  a  result  of  said  annulment. 

2.  The  sureties  on  his  official  bond  are  responsible  in  solido  with  him.  Rochereau 
vs.  Jones,  29  An.  82;  Schmitt  vs.  Drouet,  42  An.  1084;  Dalloz,  Vol.  39,  p.  349,  et  seq.f 
Xos.  002-307,  389,  et  seq.,  Nos.  424,  et  seq,;  Idem,  Vol.  8,  pp.  1-26-29. 

3.  The  action  by  such  a  legatee  \b  ex  contrttctu.  Fox  vs.  Thibaut,  33  An.  33.  Should 
it  be  held  ex  delicto ^  the  cause  of  action  begins  at  the  rendition  by  the  Supreme 
Court  of  the  Judgment  annulling  the  will.  Hotard  vs.  R.  R.  Co.,  36  An.  550; 
Scott  vs.  Seslye,  39  An.  749. 


i.  J.  Lewis,  W.  8.  Benedictj  H,  Heidenhain  and  E.  Warren  for  De- 
fendants and  Appellants : 

L  This  is  an  action  sounding  In  damages  and  prescribed  in  one  year,  dating  from 
the  death  of  the  party  from  whom  rights  are  claimed.  C.  C.  3536, 35.^7;  31  An. 
529;  6  Robinson,  384. 566;  Code  Napoleon,  Art.  1382. 
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2.  A  notary  public  exercises  a  profession,  and  is  not  responsible  In  damages  for 
mistakes  in  language  In  the  reception  of  a  nuncupative  will  by  public  act. 
Any  losses  resulting  therefrom  are  dammim  ahtqut  injuria.  Act  April  8, 1868, 16tti 
La.  312 ;  6  An.  2b2 ;  23  An.  710 ;  29  An.  82. 

3.  If  liable,  responsibility  exists  in  faror  of  contractor  and  heirs,  not  legatee?. 
42  An.  1064. 

4.  Prescription  of  one  year  from  date  of  death  in  action  brought  as  for  property 
prevails  more  particularly  when  such  property  is  not  described  nor  identified. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  plaintiff  was  a  legatee  of  the  late  Frank  P.  Bur- 
ger, who  bequeathed  her  two  lots  of  ground,  with  the  improvements, 
in  New  Orleans. 

Burger's  will  was  taken  in  nuncupative  form  by  public  act  before 
Peter  J.  Kramer,  Esq.,  notary  public.  The  will  was  subsequently 
attacked  by  certain  of  the  heirs,  and  the  same  was  annulled  by  this 
court  upon  the  express  ground  *<  that  the  notary  who  executed  it 
failed  to  state  that  the  attesting  witnesses  were  residents  of  the 
parish  of  Orleans,  the  place  where  the  same  was  executed.  See  41 
An.  1158. 

Being  ousted  of  the  legacy  under  this  decision,  she  brings  an 
action  against  Kramer  and  his  sureties  for  the  value  of  said  legacy, 
alleging  that  she  has  lost  the  same  by  reason  of  the  fault,  negligence, 
imprudence  and  want  of  skill  and  inattention  to  his  business  of  the 
said  notary. 

There  is  no  dispute  that  Kramer  was  regularly  appointed  a  notary 
public  by  the  Governor;  that  Thuem  and  Hassinger  were  his  sureties 
on  his  official  bond. 

The  condition  of  this  bond  is  that  the  notary  '<  shall  well  and  faith- 
fully discharge  and  perform  all  the  duties  incumbent  upon  him  in 
and  for  the  parish  of  Orleans,  and  for  the  faithful  performance  of  all 
duties  required  by  law  toward  all  persons  who  may  employ  him  in 
his  profession  as  notary  in  accordance  with  tl\e  act  relative  to 
notaries." 

The  petition  was  met  by  exceptions  of  prescription  of  one  year 
and  no  cause  of  action. 

The  plea  of  prescription  is  disposed  of  by  our  decision  in  a  like 
action  upon  the  bond  of  a  notary,  where  we  said :  "  The  prescription 
of  one  year  is  based  on  the  hypothesis  that  the  action  is  one  for 
damages  for  a  quasi  offence.     We  are  not  concerned  here  with  the 
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qnertioii  as  to  whether  defendant's  breach  of  duty  was,  or  not,  tech- 
nically a  quasi  offence.  The  action  is  on  a  bond,  and,  therefore,  ex 
eosiraetii,  to  which  the  prescription  invoked  is  not  applicable." 
Brigham  vs.  Bnssey,  26  An.  676;  Fox  vs.  Thibaut,  88  An.  38. 

The  exception  of  no  cause  of  action  is  based  upon  the  idea  that  the 
obligations  under  the  bond  are  governed  exclusively  by  the  terms  of 
Section  2503  of  the  Revised  Statutes.,  which  provide  that  the  notary's 
bond  shall  be  '^  conditioned  for  the  faithful  performance  of  all  duties 
required  by  law  toward  all  persons  who  may  employ  him  in  his  pro- 
fesrion  of  notary,"  and,  therefore,  that  as  plaintiff  did  not  employ 
this  notary  and  the  petition  does  not  so  allege,  it  sets  forth  no  breach 
of  the  bond  and  no  cause  of  action  thereon.  Without  deciding  that 
this  would  be  a  proper  construction  of  this  stiatute,  it  is  sufficient  to 
say  that,  with  reference  to  notaries  in  the  parish  of  Orleans,  the 
broader  requirement  of  Act  No.  609  of  1857  is  reproduced  and  held 
in  force  by  Section  2521  of  the  Revised  Statutes,  which  exacts  a  bond 
conditioned  ''  for  the  faithful  performance  of  his  duties."  The  bond 
in  this  case,  as  shown  by  our  above  quotation  of  its  terms,  was 
evidently  framed  to  comply  with  requirements  of  both  these  sections. 
"Hie  effect  of  the  condition  prescribed  by  the  Act  of  1857,  and  Section 
2521,  Revised  Statutes,  has  already  been  construed  by  this  court. 
T^e  suggestion  that  it  applied  only  in  favor  of  persons  employing 
the  notary  was  repudiated,  and  the  court  said:  ^'The  Act  of  1857 
fixes,  as  the  broad  and  legitimate  condition  of  the  notary's  bond, 
that  he  shall  faithfully  perform  his  duties  in  that  capacity." 
Bocherean  vs.  Jones,  29  An.  84. 

There  can  be  no  doubt  that  this  bond,  given  by  a  notary  of  New 
Orleans,  is  governed  by  Section  2521,  Revised  Statutes,  which  is  a 
special  statute  applying  exclusively  to  notaries  of  this  parish  and 
must  prevaU  over  the  general  provision  of  Section  2508,  which  ap- 
plies to  the  notaries  of  the  State,  generally.  We  observe  that  Sec- 
tion 2521  has  been  again  reproduced  in  the  latest  act  touching 
notaries  in  New  Orleans,  Act  No.  42  of  1890. 

If  the  contentions  of  defendants  were  well  founded  there  would  be 
no  liability  under  the  notary's  bond  for  any  fault  or  misconduct 
however  gross  in 'that  most  important  of  all  notarial  functions,  the 
confection  of  testaments.  No  one  could  be  injured  by  the  nullity  of 
the  testament  except  the  legatees,  and  as  they  are  not  the  persons 
who  employed  the  notary,  they  would  have  no  recourse. 
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The  farther  legal  defence*  is  interposed  that  the  bond  does  not 
guarantee  the  competency  of  the  notary,  but  only  his  fidelity  and 
honesty.  Such  is  not  the  tenor  of  the  bond,  which  is  conditioned 
that  the  notary  ''  shall  well  and  faithfally  discharge  and  perform  all 
the  duties  incumbent  upon  him,"  etc. 

Our  jurisprudence  recognizes  no  such  restriction,  but  has  held  the 
notary  and  his  sureties  responsible  for  faults  of  omission  or  commis- 
sion unattended  with  any  suggestion  of  fraud  or  dishonest  intent. 
Brigham  vs.  Bussey,  26  An.  676.     Fox  vs.  Thibaut,  38  An.  83. 

In  a  later  case  we  distinctly  said:  ''The  stipulations  which  the 
bond  contains  constitute  the  contract  entered  into,  and  must  be 
strictly  construed.  The  object  contemplated  was  to  make  certain 
that  the  notary  would  discharge  well  and  faithfully  all  the  duties  in- 
cumbent  upon  him,  and  in  case  of  his  faUure  to  do  so,  and  loss  was 
sustained  thereby,  to  hold  the  surety  liable.  *  *  •  Before  the 
notary  and  his  surety  can  be  held,  it  is  necessary  to  inquire  whether 
the  act  done  or  not  done,  committed  or  omitted,  was  or  was  not 
authorized  by  law,  was  or  was  not  incurribent  upon  him,  was  or  was 
not  required  of  him,  whether  he  was  directed  to  do  it,  whether  he 
has  failed  to  discharge  his  duty,  and  whether  injury  has  been  sus- 
stained."     Schmitt  vs.  Drouett,  42  An.  1064. 

It  is  true  that  the  State  takes  certain  other  precautions  to  secure 
the  competency  of  notaries  by  having  them  examined,  etc.,  but,  not 
content  with  these,  it  adds  the  obligation  of  the  bond  to  protect 
people  who  are  interested  in  the  due  and  proper  performance  of 
their  duties.  That  protection  would  amount  to  little  if  it  only 
guarded  against  intentional  dishonesty  and  fraud. 

Although  the  statute  only  requires  a  bond  for  ''  faithful  perform- 
ance," such  "  faithful  performance  "  of  duties  voluntarily  assumed 
and  carried  on  for  personal  profit  involves  more  than  mere  honesty 
^it  involves  care,  diligence,  attention  and  reasonable  competency. 

The  defendants  next  deny  that  the  notary  here  committed  any 
fault,  and  they  assail  the  correctness  of  the  decision  of  this  court  in 
Weick  vs.  Henne,  41  An.  1153,  which  annulled  the  will.  As  defend- 
ants were  not  parties  to  that  suit,  they  are  not  technically  bound  by 
the  judgment.  But  we  see  no  reason  to  change  the  conclusion 
therein  reached.  If  it  was  a  strict  application  of  the  law,  it  was 
made  in  a  matter  in  which,  above  all  others,  the  law  enjoins  and  re- 
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qoires  the  utmost  strictness.  Bandiy  la  Cantinerie,  in  his  admirable 
commentary  on  the  French  Code,  says:  ^'The  most  common  cause 
for  annulling  testaments  by  public  act  is  for  want  of  or  defect  in  the 
expftss  mention  (of  fulfilment  of  the  forms  required) .  It  would  be 
wrong  to  blame  the  courts  for  the  severity  with  which  they  enforce 
this  requirement,  because  that  only,  manifests  the  respect  for  the 
snthority  of  the  law  which  inspires  their  decisions.  The  blame,  if 
any,  ought  to  rest  upon  the  legislator,  who  has  perhaps  exceeded 
the  just  measure  of  rigor  in  regard  to  these  formalities."  2  Baudry 
1a  Cantinerie,  Droit  Civil,  No.  561. 

We  rest  our  decision  in  the  case  referred  to  upon  our  respect  for 
the  authority  of  the  law,  which  requires  that  express  mention  should 
be  made  that  the  witnesses  were  persons  ''  residing  in  the  place 
where  the  will  was  received,"  meaning  thereby  residing  in  the  same 
parish.  To  say  that  they  were  *^  witnesses  residing  in  the  neighbor- 
hood "  certainly  does  not  fill  the  requirement,  and  the  reasons  are 
sufficiently  given  in  the  opinion. 

Finally,  it  is  contended  that  such  an  error  on  the  part  of  the  notary 
is  not  a  fault  of  so  grave  a  character  as  to  subject  him  to  responsi- 
bility, being  a  mere  error  of  judgment  which  a  discreet  and  diligent 
man  might  have  committed.  We  have  no  desire  to  exaggerate  the 
fault  of  the  respectable  notary  who  acted  in  this  case.  But  his  error 
was  sufficiently  grave  to  entail  the  nullity  of  the  will  and  to  subject 
the  plaintiff  here  to  the  loss  of  her  legacy. 

He  knew  that  the  validity  of  the  will  depended  upon  the  most 
exact  and  scrupulous  fulfilments  of  the  formalities  prescribed  by 
law.  The  directions  of  the  law  are  precise  and  unambiguous.  He 
had  only  to  use  the  terms  of  the  law  itself  to  be  absolutely  safe.  If 
he  chose  to  substitute  other  terms,  he  did  so  of  his  own  motion  and 
at  his  own  risk,  and  can  not  throw  the  resulting  loss  on  innocent 
persons  who  had  the  right  to  rely  on  his  proper  performance  of  the 
duties  incumbent  on  him.  The  words  of  the  statute  are  not  sacra- 
mentalj  but  the  words  used  must  be  such  as  expressly  declare  fulfil- 
ment of  the  formalities.  ''Implication  is  not  to  be  resorted  to 
unless,  at  least,  it  be  an  implication  necessarily  involved  in  the 
meaning  of  the  express  words  used."  Succession  of  Rosa  Vidal, 
Ante,  p. — . 

It  is  important  that  notaries  should  be  impressed  with  the  gravity 
of  their  responsibility  when  they  undertake  the  confection  of  testa- 
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ments  which  involve  the  devolution  of  entire  estates  and  the  execn- 
tion  of  the  final  wishes  of  the  de  cujus  with  regard  to  those  who 
come  after  them.  They  know  that  their  validity  depends  on  the 
strictest  compliance  with  the  law,  and  they  should  follow  the  plain 
letter  of  the  law,  or  assume  the  responsibility  of  any  deviation. 
The  very  object  of  the  requirement  of  '^  express  mention  "  is  to 
guard  them  ag^nst  neglect  or  forgetfulness,  and  to  fix  their  respon- 
sibility. 

Under  the  French  law,  from  which  our  system  is  derived,  we  are 
referred  to  many  authorities  unequivocally  upholding  the  responsi- 
bility of  notaries  for  such  errors.  Dalloz  Repertoire,  Vol.  39,  Nos. 
802,  807,  889,  et  8eg.,  and  424;  /d..  Vol.  8,  pp.  1-26-29,  where  the 
authorities  and  decisions  are  referred  to.  We  conclude,  therefore, 
that  the  judge  a  qao  did  not  err  in  holding  defendants  responsible 
for  the  damage  suffered  by  plaintiff. 

The  measure  of  this  loss  is  the  amount  which  plaintiff  would  have 
received  had  the  will  been  valid. 

It  appears  that  the  succession  of  Burger  (the  de  cujus)  was  duly 
administered.  It  consisted  exclusively  of  the  real  estate  bequeathed 
to  plaintiff  and  to  another  legatee,  which  was  sold  under  order  of 
court  and  realized  (with  some  rentals)  the  sum  of  $2505.  The 
administrator  filed  an  account,  showing  disbursements  on  account 
taxes,  privileges,  costs,  etc.,  and  leaving  a  net  balance  of  $989.55. 
Amongst  the  liabilities  on  the  account  allowed  by  the  court  was  an 
item  of  $500  paid  to  the  widow  ''as  per  compromise."  The  judge 
a  quo  thought  the  defendants  carried  the  burden  of  proof  to  show 
the  correctness  of  this  payment.  We  consider  it  fairly  presumable 
that  the  court  allowed  the  item  as  due  to  the  widow,  either  in  pay- 
ment of  a  debt  due  or  of  her  privilege  as  widow  in  necessitous 
circumstances,  in  either  of  which  cases  the  claim  would  prime  the 
legacies.  The  defendants  are  entitled  to  the  benefit  of  the  pre* 
sumption  that  this  judgment  of  the  court  was  correct,  and  if  plaintiff 
desired  to  attack  it,  the  burden  of  proof  was  on  her.  We  must,  on 
this  ground,  amend  the  judgment. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  reducing  the  amount  thereof  from  $824.99  to 
$626.86,  and  as  thus  amended  the  same  is  now  affirmed,  appellee  to 
pay  costs  of  appeal. 
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SUCCB88ION    OF    ROBA  ViDAL. 

I.  In  a  proceeding,  in  a  snocesslon  under  administration  by  a  testamentary  execu- 
tor, by  an  heir  to  annul  the  will  and  the  probate  thereof  and  to  be  recognized 
as  sole  legal  heir  and  as  such  to  be  put  in  possession  of  the  succession,  ques- 
tions of  title  to  specific  property  are  foreign  to  the  issue,  and  should  not  be 
engrafted  on  such  a  proceeding.  The  heir  when  recognized  takes  the  rights  of 
the  succession  as  they  are ;  no  more  no  less. 

1  Under  the  law  of  Louisiana  a  testament  is  a  aolemn  act  dependent  for  existence 
upon  compliance  with  the  forms  prescribed  by  law. 

L  The  Code  requires  that  a  testament  by  public  nuncupative  act  shall  be  received 
by  the  notary,  dictated  by  the  testator,  written  down  by  notary  and  read  to  the 
testator,  all  in  the  presence  of  the  witnesses,  and  that  express  mention  must  be 
made  in  the  will  itself  that  all  the  foregoing  requirements  have  been  complied 
with. 

4.  Where  such  a  will  only  recites  that  the  will  was  read  in  the  presence  of  the 
witnesses  and  does  not  declare  that  it  was  dictated  and  written  down  in  their 
presence,  the  omission  is  fatal. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
BighUn-,  J.  


Merrick  A  Merrick  for  Plaintiff  and  Appellee : 

L  The  supposed  nuncupative  will  by  public  act  in  controversy  is  void  because 
there  is  not  therein  "  any  express  mention  that  the  will  was  received,"  by  the 
notary,  *'  or  was  dictated  by  the  testator  or  written  by  the  notary,  in  the  pres- 
ence of  the  witnesses."  C.  C,  Art.  1878.  These  defects  are  fatal  under  Art.  1595, 
as  has  been  expressly  held  in  a  case  entirely  parallel.  Duval  vs.  Palms,  20  An. 
203;  Weick  vs.  Heine,  41  An.  1165;  Succession  of  Vollmer,  40  An.  597,  and  numer- 
ons  cases  therein  cited.  The  i  ase'of  the  succession  of  Wilkins,  21  An.  115,  cited 
approvingly  in  the  opinion  of  this  court  in  the  Vollmer  case,  declares  the  very 
form  adopted  in  the  present  case  to  be  void.  See  also  Miller  vs.  Shumaker,  42 
An.  400;  Succession  of  Sparks,  12  Rob.  38  and  39;  Graves  vs.  Graves,  10  An.  212; 
Christine,  tutor,  vs.  Verbois,  11  An.  108. 

2.  The  uncle  of  the  deceased  is  nearer  of  kin  by  one  degree  than  the  cousins  (he 
'  being  in  the  fourth  degree  and  they  in  the  fifth),  and  he  is  entitled  to  the  in- 
heritance to  their  exclusion.    U.  C.  C.  914  [910]. 

1.  A  party  who  flies  a  petition  in  court,  claiming  to  be  the  nearest  of  kin  and  sole 
heir  of  the  deceased  person,  Rosa  Vidal,  and  also  her  universal  legatee  under 
a  will  which  he  sets  up  as  valid,  and  who  has  obtained  a  decree  on  such  allega- 
tions probating  the  will  and  appointing  him  executor,  and  who  has  caused  an 
inventory  to  be  taken  and  has  filed  a  petition  for  the  homologation  of  the 
inventory  by  public  act  which  he  signed,  and  has  obtained  a  decree  homologat- 
ing the  inventory,  and  who  has  to  a  petition  filed  therein  by  another  party 
denying  his  heirship  and  alleging  the  illegality  of  the  supposed  will  filed  a 
general  denial,  which  contains  a  negative  pregnant  in  these  words,  viz. :  de- 
fendant "  pleads  and  avers  a  general  denial  to  each  and  every  of  the  allegations 
in  the  petition  of  Antonio  Bilbenny,  plaintiff  herein,  except  as  hereinafter 
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admitted.    Further  answering  respondent  avers  that  he  is  the  owner  in  pos- 
session of  the  property  referred  to,  in  good  faith,  by  just  title  and  by  right  of 
law,  and  that  the  plaintiff  herein  has  no  right  of  action  in  the  premises,  all  of 
which  he  is  ready  to  verify  by  proceedings  at  law  in  this  Honorable  Court,  as 
well  as  by  fact;*'  concluding  with  a  prayer  for  judgment  quieting  him  in  title, 
and  possession  of  his  property  will  not  put  at  issue  any  other  title  than  that 
claimed  through  Rosa  Vidal  as  heir  and  legatee  by  the  defendant  in  this  case 
and  denied  by  the  plaintiff  in  his  petition,  and  the  defendant  can  not  be  per- 
mitted to  attempt  to  prove  under  the  pleadings  that  the  effects  inventoried  by 
him  at  his  instance  did  not  belong  to  the  estate  as  shown  by  him  in  his  formal 
proceedings  in  the  Vidal  succession  of  which  this  suit  is  an  incident,  but  be- 
longed to  him  personally  in  virtue  of  some  other  pretended  claim  antagonistic 
to  his  title  as  heir  at  law  and  universal  legatee  of  Rosa  Vidal  affirmed  by  his 
general  denial.    Walker  vs.  Walker,  37  An.  107;  Citizen's  Bank  vs.  Munroe,  37 
An.  857 ;  Gradley  vs.  Conner,  4  An.  416.    Allegations  that  '*  plaintiff  had  not  com- 
plied with  his  contract  is  only  a  legal  conclusion."    47  Fed.  Kep.,  p.  43  No.  3; 
Rooks  vs.  Williams,  13  An.  374;  Pargoud  vs.  Guice,  6  L.  R.  77,  bottom  of  pa^e; 
Fortier  vs.  Zlmplc,  6  An.  56,  last  paragraph  of  page;  Graydou  vs.  Justus, 24  An. 
222;  Cornell  vs.  Hill,  30  An.  251,  No.  2  syllabus.    "  What  a  party  does  not  allege 
he  can  not  prove."    Giraudel  vs.  Mendcburne,  3  N.  8.  509;  Dumartralt  vs.  De- 
blanc,  5  N.  8.  38  and  39;  Ponsonby  vs.  Devaillon,  6  N.  S.  243;  Benoit  vs.  Hebert, 
1  L.  R.  214;  Dixon  vs.  Emerson,  9  L.  R.  107;  Compton  vs.  Compton,  9  An.  499; 
Lyons  vs.  Jackson,  4  Rob.  265;  Wells  vs.  Dezier,  9  An.  119;  Cohn  &  Bruen  vs. 
Levy,  14  An.  355 ;  Schneider  vs.  Letchford  A  Co.,  21  An.  271 ;  Paul  Leryson  &  Co.  Y8 
Ward,  24  An.  158, 169;  Drew  vs.  Attakapas  Mall  Trans.  Co.,  26  An.  306;  Perkins  vs. 
Potts,  8  An.  14  and  15;  Dorsey  vs.  Hills,  4  An.  107;  Pipes  vs.  Garrett,  1  Rob.  19; 
Rawitzki  vs.  L.  A  N.  R.  R.  Co.,  40  An.  47,  51. 
4.    The  defendant  Is  also  estopped  by  his  acts.    They  can  not  be  controverted  by 
him  except  possibly  under  specially  alleged  circumstances  supported  by  affi- 
davits.   Any  other  rule  would  render  all  legal  proceedings  and  titles  insecure. 
R.  C.  C,  Art.  1106  [109S],  1108  [1101],  No.  1;  Webster, guardian,  vs.  Smith,  6  An.  710; 
Succession  of  McCloskey,  29  An.  406,  407 ;  Board  of  Liquidators  of  Hart  A  Hebert 
vs.  Huguet,  33  An.  362;  Boatnervs.  Scott,  I  Rob.  551,  552;  Verret  vs.  Belanger,6 
An.  109;  Gaudet  vs.  Gauthreaux,  40  An.  186.    See  authorities  cited  Compton  vs. 
Sanford,  30  An.  838;  Lippmins  vs.  McCrane,  30  An.  1251 ;  Alexander  vs.  Bourdeer 
&  Bellesein,  43  An.  322;  Marsh  vs.  Smith,  6  Rob.  518. 


W.  S,  Benedict  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  After  the  death  of  Rosa  Vidal,  one  Francisco  Bil- 
benny,  her  coosin,  presented  to  the  court  a  notarial  document,  pur- 
porting to  be  the  testament  of  deceased  by  public  nuncupative  act, 
by  which  he  was  constituted  her  universal  legatee,  and  alleging  that 
he  was  also  her  heir-at-law,  prayed  that  the  wiU  be  probated  and 
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ordered  for  execntion ;  that  an  inventory  be  taken,  and  that  he  be 
appointed  and  qaallfled  as  testamentary  execator. 

The  will  was  accordingly  probated;  Francisco  Bilbenny  was 
appointed  and  qualified  as  execator,  and  an  inventory  was  taken, 
exhibiting,  as  the  only  property  of  the  succession,  certain  real 
estate  therein  fully  described  and  valued  at  $3000. 

No  further  proceedings  had  been  taken,  when  one  Antonio  Bil- 
benny, a  resident  of  Barcelona,  Spain,  appeared  and  filed  a  peti- 
tion, in  which  he  averred  that  he  was  the  legitimate  uncle  of 
deceased  and  her  nearest  of  kin  and  sole  legal  heir;  that  the  will, 
which  had  been  probated,  was  null  and  void ;  that  the  succession 
owed  no  debts,  and  that,  as  sole  heir,  he  accepts  the  same,  purely 
and  simply ;  that  the  succession  property  consists  of  the  real  estate 
which  had  been  described  in  the  inventory,  together  with  the 
fixtures  and  stock  in  trade  of  the  business  therein  conducted ;  that 
he  was  entitled  to  the  recovery  and  possession  of  all  said  property, 
and  he  prayed  for  judgment  annulling  the  will  and  the  probate 
thereof,  and  recog^nizing  him  as  sole  heir  of  deceased,  and,  as  such, 
entitled  to  recover  and  be  put  in  possession  of  all  her  estate,  real 
and  personal,  and  that  Francisco  Bilbenny,  *'  so-called  testamentary 
execator,"  be  cited  and  be  decreed  to  deliver  the  real  and  personal 
property  belonging  to  the  succession,  and  to  account  for  the  same 
and  for  the  rente  and  revenues  thereof. 

Francisco  Bilbenny  answered,  pleading,  first,  the  general  denial, 
and  farther  averring  ^'  that  he  is  the  owner  in  possession  of  the 
property  referred  to  in  good  faith  and  by  just  title  and  by  right  of 
law,  *  *  all  of  which  he  is  ready  to  verify  by  proceedings  at  law 
in  this  honorable  court,  as  well  as  by  fact." 

In  the  course  of  the  trial  under  these  issues,  the  defendant  sought 
to  introduce  certain  evidence  tending  to  show  an  independent  title 
to  the  property  not  derived  from  the  succession,  to  which  the 
counsel  for  plaintiff  objected  .on  the  ground  (substantially)  that 
Francisco  Bilbenny  was  estopped  from  claiming  adverse  title  to 
property  which  the  inventory,  taken  and  homologated  at  his  own 
instance,  declared  to  be  property  of  the  succession. 

The  judge  a  quo  ruled  out  the  testimony,  but  on  grounds  different 
from  that  stated  in  plaintiff's  objection,  viz. :  <<  that  the  only  ques- 
tion before  the  court  here  is  as  to  heirship  vel  non,  and  not  as  to 
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ownership  of  property,  *  *  and  no  evidence  is  admissible  here 
as  to  ownership  of  any  specific  piece  of  property  claimed  to  belong 
to  the  succession  of  Rosa  Vidal." 

To  this  ruling  the  counsel  for  both  sides  excepted. 

Counsel  for  Antonio  claims  that,  by  his  answer,  Francisco  had  put 
at  issue  the  title  to  the  specific  property,  and  had  propounded  a  title 
in  himself,  resting  on  nothing  but  his  denial  of  Antonio's  allegations, 
and  that  his  title  must  stand  or  fall  by  the  decision  of  the  issues  as 
to  the  nullity  of  the  will  and  heirship. 

Counsel  for  Francisco  contends  that  he  has  set  up  an  adverse  title 
generally,  based  on  law  and  fact,  and  had  the  right  to  establish  such 
title  by  all  appropriate  evidence. 

The  judge  concluded,  as  we  think  rightly,  that  this  is  an  action  by 
an  heir  to  annul  a  will  and  the  probate  thereof,  and  to  be  recog^nized 
as  sole  heir  of  deceased,  and  as  such  to  be  put  in  possession  of  her 
estate  and  authorized  to  recover  the  same.  Such  is  the  obvious 
purport  of  the  petition  of  plaintiff,  as  indicated  by  the  prayer 
thereof,  which 'we  have  epitomized  above,  and  which,  as  we  have 
often  held,  determines  the  character  of  the  action. 

The  obscure  and  vag^e  assertion  of  adverse  ownership  contained 
in  Francisco's  answer  can  not  be  permitted  to  engraft  upon  such  an 
action  the  features  of  a  petitory  action  involving  title  to  specific 
property,  which  features  are  entirely  foreign  to  the  relief  sought. 

An  heir  when  recognized  and  put  in  possession  succeeds  to  the 
rights  of  the  de  cujus,  whatever  they  may  be,  and  must  assert  those 
rights  against  adverse  claimants  by  independent  proceeding  after 
the  decree  recognizing  his  heirship  and  putting  him  in  possession 
We  do  not  indicate  what  further  proceedings  may  be  proper  in  this 
particular  case,  by  reason  of  Francisco's  relation  as  executor;  and 
still  less  do  we  determine  the  soundness  of  the  estoppel  set  up  in 
the  objection  to  evidence. 

This  brings  us  to  the  consideration  of  the  vital  questions  involved 

in  the  case. 

I 

As  to  the  nullity  of  the  testament. 

The  instrument,  which  is  intended  as  a  will  by  public  nuncupative 
act,  is  in  the  following  words  (omitting  the  dispositions)  : 

<<  Be  it  known,  that  on  this  20th  day  of  March,  1888,  I,  R.  H. 
Downing,  a  notary  public  in  and  for  the  parish  and  State  aforesaid, 
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did  repair  to  the  house  of  Miss  Rosa  Vidal,  inhabitant  of  the  said 
parish  of  Orleans  and  State  of  Louisiana,  where  at  her  request  and 
dictation  the  following  instrument  was  written  by  me,  the  said  notary, 
and  declared  by  the  said  Miss  Rosa  Vidal  to  be  her  last  will  and 
testament. 


'<  In  faith  whereof  said  Rosa  Vidal  has  signed  or  affixed  her  mark, 
she  hereby  declaring  to  me,  notary,  that  being  unable  to  sign  the 
foregoing  instrument,  owing  to  the  fact  that  she  was  and  has  been 
for  some  time  suffering  from  paralysis,  she  has  hereto  affixed  her 
mark  in  presence  of  Messrs.  Jacinto  Bunol,  P.  Barrere  and  Louis 
Macardhy,  witnesses  of  lawful  age,  residing  in  this  parish,  and  me, 
said  notary,  after  having  read  the  same  in  a  loud  and  audible  voice 
in  the  presence  of  the  said  witnesses  and  the  testator,  and  without 
turning  aside  to  other  acts,  this  20th  day  of  March,  1888." 

A  comparison  of  this  instrument  with  the  one  recited  at  length  in 
the  decision  in  the  case  of  the  succession  of  Wilkin,  21  An.  115,  will 
exhibit  a  complete  identity  in  every  feature  having  the  slightest 
bearing  on  the  question.  In  that  case  the  wiU  was  pronounced  void, 
because  it  contained  no  ''  express  mention  "  that  the  will  was  '<  re- 
ceived," "dictated  by  the  testator"  and  ** written  by  the  notary 
as  dictated  "  in  the  presence  of  the  witnesses. 

A  like  conclusion  was  reached  in  two  other  undisting^ishable  cases : 
Christene  vs.  Verbois,  11  An.  108 ;  Devoll  vs.  Palms,  20  An.  208. 

In  presence  of  such  perfect  precedents,  it  is  needless  to  cite  others 
announcing  similar  principles  in  cases  only  analogous. 

Stare  decisia  would  sufficiently  support  a  similar  ruling  in  this  case, 
even  if  the  principle  were  doubtful,  but  we  consider  it,  beyond 
question,  sound.  Testaments,  like  donations  inter  vivosy  belong, 
under  our  law,  to  the  class  of  solemn  acts,  that  is  acts  that  depend 
for  their  existence  upon  compliance  with  the  forms  prescribed  by 

law. 

Our  Code  requires  that  the  will  by  public  nuncupative  act  shall 
be  received  by  the  notary,  dictated  by  the  testator,  written  down 
by  the  notary,  and  read  to  the  testator,  all  in  presence  of  the  wit- 
nesses; and  that  "  express  mention  "  must  be  made  in  the  will  itself 
that  the  foregoing  requirements  have  been  complied  with.  No 
proof  of  the  most  scrupulous  fulfilment  of  every  formality  would 
suffice  without 'this  "express  mention."     No  particular  form  of 
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words  is  required,  bat  they  mast  be  sach  as  expressly  declare,  in 
substance,  that  the  foregoing  requirements  were  fulfilled.  Implica- 
tion can  not  be  resorted  to  unless,  at  least,  it  be  an  implication 
necessarily  involved  in  the  meaning  of  the  express  words  used. 

In  this  case,  it  is  apparent  that  there  is  no  ''  express  mention," 
that  the  dictation  and  writing  down  of  the  will  took  place  in  the 
presence  of  the  witnesses.  The  only  thing  which  the  instrument 
mentions  as  having  been  done  in  the  presence  of  the  witnesses  is 
the  reading  of  the  will.  It  does  not  follow,  by  any  necessary 
implication  from  the  statement,  that  the  will  was  '*read  in  the 
presence  of  the  witnesses,"  that,  therefore,  it  had  been  dictated 
and  written  down  in  their  presence.  Those  acts  succeed  each  other 
in  point  of  time,  and  it  might  well  be  that  the  witnesses  who 
were  absent  when  the  will  was  dictated  and  written,  might  have 
been  introduced  in  time  to  hear  it  read. 

The  judge  rightly  annulled  the  will  and  the  probate  thereof. 

II. 

The  sufficiency  of  the  proof  of  the  sole  heirship  of  Antonio  Bil- 
benny  is  not  questioned  and  does  not  admit  of  question. 

The  judgment  of  the  court  conforms,  substantially,  to  the  prayer 
of  Antonio's  petition,  and  is  not  subject  to  any  complaint,  because 
it  reserves  the  right  to  all  parties  to  contest  the  ownership  of 
specific  property  in  appropriate  form  of  action.  This  reservation 
conforms  to  the  ruling  made  on  the  evidence  which  we  have  already 
approved.  It  passes  on  nothing  and  reserves  nothing  beyond  what 
would  have  been  reserved  by  law  without  mention. 

Judgment  affirmed. 


44    4aiS 

m  ^  No.  10,905. 

Succession  of  Augusts  and  Marcel  Theze. 

It  has  long  been  the  settled  jurisprudence  of  this  court  that  a  purchaser  at  a  judicial 
sale  is  held  bound  to  look  to  the  jurisdiction  of  the  court  granting  the  order  of 
sale;  but  the  truth  of  the  record  concerning  matters  wUhin  its  jurisdiction  can 
not  be  disputed,  and  it  has  been  sanctioned  jn  many  recent  cases,  and  must  be 
adhered  to  as  a  rule  of  property. 
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A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\     VoorhieSj  J,  

Aug,  Bemau  for  the  Executor,  Appellee : 

Real  property  sold  by  the  administrator  of  a  succession  at  public  auction,  under 
an  order  of  court  obtained  on  his  sworn  representations  that  there  9re  debts 
doe,  and  where  it  appears  that  there  is  only  one  piece  of  property  belonging 
to  the  aaccession,  that  no  minors  are  interested  therein ;  that  the  proceedings 
on  their  face  were  regular  and  the  court  had  jurisdiction;  the  purchaser  of 
such  property  is  in  such  case  fully  protected  by  the  order  of  court  directing 
the  sale.  41  An.  902,  Sucession  of  Lehman ;  42  An.  896-897,  Sucession  of  Uomero; 
88  An. 67,  Webbet  al.  vs.  Keller;  40  An.  620,  Lehman,  Abraham  &  Co.  ys.  Worley 
Administrator;  34  An.  1004,  Thos.  KcsomTS.  Julius  Weis  et  al. 

Though  a  purchaser  of  real  prop<*rty  sold  under  an  order  of  court  may  examine 
the  proceedings,  !n  order  to  ascertain  whether  on  their  face  the  same  are  really 
viiat  they  purport  to  be,  and  are  not  partition  proceedings  Intended  to  deprive 
minors  of  all  their  property,  without  obserTing  the  requirements  of  the  law  and 
ander  the  disguise  of  a  sale  to  pay  debts  (as  held  in  the  Succession  of  Dnmestre, 
40  An.),  yet  nerertheless,  where  such  proceedings  on  their  face  appear  to  be  regu- 
lar and  it  appears  that  in  the  lower  court,  the  question  whether  the  succession 
required  administration  was  afhrmatiyely  decided  by  the  court  which  ap- 
pointed the  administrator  and  directed  the  sale  of  the  property— a  purchaser 
of  such  property  can  not  be  permitted  to  inquire  into  the  sufficiency  of  the 
eTidence  adduced  before  the  court,  which  directed  the  appointment  of  the 
administrator  and  the  sale  of  the  property  to  pay  debts. 


EmeH  J.  Wenck  for  Defendant  and  Appellant : 

1.  Although  a  purchaser  may  be  protected  by  the  order  of  a  court  directipg  a  sale 
is  a  matter  over  which  it  has  Jurisdiction,  yet  he  has  the  right  to  inquire  into 
the  validity  of  the  proceedings  and  conducive  to  the  order  of  sale  to  ascertain 
whether,  under  the  showing  made,  the  court  had  the  power  to  make  the  order. 
His  refusal  to  comply  with  the  adjudication  may  be  justified  whenever  the 
order  of  sale  and  the  proceedings  instituted  to  procure  it  are  on  the  face  of  the 
papers  unwarranted  by  law.    40  An.  571,  Succession  of  Dumestre. 

2.  A  purchaser  at  a  Judicial  sale,  who,  before  paying  the  price  or  entering  into 
possession  of  the  thing  purchased,  discovers  illegalities  in  the  proceedings 
which  have  led  to  the  sale,  calculated  to  throw  a  cloud  upon  his  title,  may  re- 
fuse to  execute  the  purchase.    9  An.  560;  16  An.  420;  40  An.  571. 

1  The  doctrine  that  a  purchaser  at  a  Judicial  sale  is  protected  by  the  decree  which 
ordered  the  sale,  and  not  bound  to  look  beyond  it,  is  not  applicable  to  the  case 
of  a  purchaser  at  a  Judicial  sale  who,  before  paying  the  price  or  entering  into 
possession  of  the  thing  purchased  discovers  illegalities  in  the  proceedings 
which  have  led  to  the  sale,  calculated  to  throw  a  cloud  upon  his  title.  In  him 
there  is  a  iocut  penitentia  afforded  by  the  misconduct  or  negligence  of  those 
with  whom  he  has  contracted,  and  who  are  the  warrantors  of  his  title.  The 
presumption,  omnia  vita  acta/uisse,  created  by  law  for  his  protection,  can  not  be 
invoked  against  him  as  an  estoppel,  although  available  to  throw  the  burden  of 
proof  upon  him  of  the  Illegalities  of  which  he  complains.    Same  authorities. 
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L  When  it  appears  that  the  deceased  left  no  debts,  no  creditors  demand  an  ad- 
ministration, and  the  administrator,  or  other  representative  of  the  succession, 
being  appointed,  provokes  a  sale  to  pay  debts,  which,  upon  the  face  of  ttie 
record,  even  If  due,  are  created  a  long  time  after  the  death  of  the  owners,  and 
are  incident  to  the  real  estate,  such  as  taxes  and  insurance,  the  sale  will  be 
held  unwarranted,  and  in  effect  a  proceeding  in  partition.  In  such  case^  an 
adjudicatec  will  not  be  forced  to  comply  with  the  terms  of  such  adjudication. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Angnsta  Theze  and  Marcel  Theze,  being  joint  owners 
of  the  lot  and  property,  with  improvements,  situated  at  No.  308 
Decatur  street,  city  of  New  Orleans,  a  one -half  undivided  interest 
was  inventoried  in  each  of  their  successions,  which  were  separately 
administered — one  by  an  executor  and  the  other  by  an  adminis- 
trator. 

Upon  proper  representations  of  the  respective  legal  representa- 
tives of  said  successions,  the  proper  judge  granted  two  separate 
orders  for  the  sale  of  said  respective  interests  in  said  property,  to 
pay  debts  of  said  successions,  said  sales  being  fixed  for  the  same 
date,  and  were  to  be  made  on  like  terms. 

Subsequently,  the  two  mortuariss  were  cumulated  and  afterward 
treated  and  dealt  with  as  one  succession,  and  in  this  situation  the 
sale  was  made  and  the  property  adjudicated  to  George  Sick,  at  the 
price  of  $3400. 

I 

He  having  declined  to  accept  title,  said  representatives  ruled  him 
to  show  cause  why  he  should  not  comply  with  the  terms  of  the 
adjudication,  and,  on  the  trial,  his  objections  being  found  and 
adjudged  untenable,  said  adjudicatee  has  appealed. 

The  grounds  relied  upon  by  defendant  in  rule  are  that  the  said 
successions,  nor  either  of  them,  owed  any  debts,  and  there  was  no 
necessity  for  either  an  administration  thereof  or  for  the  sale  of  the 
said  property. 

As  a  fact,  it  appears  that  the  public  administrator  petitioned  the 
court  to  be  appointed  administrator  of  one  of  said  successions  and 
dative  testamentary  executor  of  the  other. 

That  this  application  was  opposed  by  Henry  Theze,  an  heir  of  the 
deceased,  the  ground  of  his  resistance  being  that  said  deceased,  nor 
their  successions,  owed  any  debts,  and  there  was  no  necessity  for 
an  administration  thereof,  and  if  an  administration  was  deemed 
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neceflsazy,  opponent  was  entitled  to  be  preferred    in    receiving 
appointment. 

His  opposition  appears  to  have  been  overraled,  on  the  ground 
first  stated,  and  sustained  on  the  other,  he  having  been  qualified 
and  confirmed,  and  is  now  acting  as  administrator  and  executor. 

Ab  the  proceedings  appear  to  have  been  perfectly  regular  and  as 
the  court  evidently  had  jurisdiction  of  the  re8,  the  objections  of  the 
adjndicatee  do  not  appear  to  be  jurisdictional,  and  are,  therefore, 
onavailing  to  him. 

We  have  so  decided  in  many  cases. 

It  has  long  been  the  settled  jurisprudence  of  this  court  that  a  pur- 
chaser at  a  judicial  sale  is  held  bound  to  '^  look  to  the  jurisdiction  of 
the  court  granting  the  order  of  sale,  but  the  truth  of  the  record  con- 
cemii^  matters  within  its  jurisdiction  can  not  be  disputed."  14  La. 
146;  15  La.  182;  7  R.  66;  7  An.  468;  14  An.  154;  26  An.  596;  Webb 
vs.  Keller;  29  An.  536;  Frazier  vs.  Zyleck;  81  An.  280;  Helneman 
vs.  Janney. 

Also,  that  the  ''  purchaser  at  a  judicial  sale  of  property  of  the 
succession  is  not  bound  to  look  further  back  than  the  order  of  the 
court  directing  the  sale."  Succession  of  Hubard,  18  An.  485; 
Woods  vs.  Hilliard  Lee,  21  An.  505;  11  R.  72;  16  La.  440;  Nesom 
vs.  Weis,  84  An.  1004. 

This  doctrine  has  been  repeatedly  affirmed  in  more  recent  cases. 
Webb  vs.  Keller,  39  An.  55;  Linman  vs.  Riggins,  40  An.  761;  Suc- 
cession of  Lehman,  41  An.  987:  Gale  vs.  O'Connor,  43  An.  413. 

Our  understanding  of  the  adjudicatee's  defence  is  that  the  record 
is,  in  effect,  untrue  in  its  statement  that  the  successions  of  the  two 
decedents  owed  debts,  necessitating  an  administration  and  sale. 
As  such,  it  certainly  and  evidently  invades  the  rule  just  announced, 
that  '^  the  truth  of  the  record  concerning  matters  within  the  jurisdic- 
tion of  the  court"  granting  the  order  of  sale  ^'can  not  be  dis- 
puted." 

In  Webb  vs.  Keller,  39  An.  55,  we  maintained  the  validity  of  a 
sale  made  under  an  order  of  court,  which  had  not  been  preceded  by 
a  tableau  or  statement  of  debts,  and  held  that  debts  placed  upon  a 
tableau  subsequently  filed  and  homologated  by  the  judgment  of  a 
competent  court  were  sufficient,  because  that  was  '•^  a  mere  irregu- 
larity^ and  did  not  challenge  the  proceedings  as. null  and  void." 

It  is  true  that  that  suit  was  a  revocatory  action  against  an  adjudi- 
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catee  in  possession;  but  in  Saccession  of  Byrne,  38  An.  518,  a  salt 
like  the  instant  one,  we  made  a  similar  ruling,  stating: 

^'  We  do  not  regard  the  alleged  irregularities,  in  the  partition,  of 
such  a  character  as  to  cast  a  cloud  upon  the  title  of  Madeline  and 
John  Bligh  Byrne,  in  the  sense  of  Gasson  vs.  Palfrey,  9  An.  560, 
and  Succession  of  Webber,  16  An.  420.  Indeed,  the  respondent 
urges  no  complaint  of  their  title  at  all;  his  complaints  are  of  irregu^ 
larities  in  the  partition  proceedivigs  alone." 

True  it  is  that  this  court  did  hold,  in  Succession  of  Dumestre,  40 
An.  572,  that ''  although  a  purchaser  may  be  protected  by  the  order 
of  court  directing  a  sale  in  a  matter  over  which  it  had  jurisdiction, 
yet  he  has  the  right  to  inquire  into  the  validity  of  the  proceedings, 
conducive  to  the  order  of  sale,  to  ascertain  whether,  under  the 
showing  made,  the  court  had  the  power  to  make  the  order." 

But  we  had  occasion  to  examine  that  decision  in  reference  to  a 
suit  like  the  instant  one,  in  a  subsequent  case,  and  we  said  of  it  that 
it  appeared  that  ^'  minors  had  an  interest  in  the  property,"  and  that, 
therefore,  *<  we  viewed  it  as  a  partition  proceeding  in  disguise, 
without  the  prescribed  forms  of  law  having  been  attended  to,  and 
that  its  covert  purpose  was  to  divest,  illegally,  the  title  of  the 
minors."     Succession  of  Lehman,  41  An.  987. 

Of  course,  the  judge  had  no  authority  to  thus  order  a  sale  in  globo 
of  minors'  property,  for  the  purpose  of  a  partition  of  a  succession 
composed  of  sundry  properties,  the  proceeds  of  the  sale  largely 
exceeding  the  debts  due,  and  the  result  of  which  was  to  leave  the 
surplus  in  the  hands  of  a  tutor  dispensed  from  bond.  That  was  an 
extreme  case— one  sui  generis. 

But  in  the  successions  of  Auguste  and  Marcel  Theze  there  is  but 
a  single  piece  of  property — that  under  consideration — which  owed 
some  small  debts  and  the  costs  of  administration.  There  is  not 
shown  to  have  been  any  cash  in  the  hands  of  the  legal  representa  - 
tives  thereof,  nor  any  revenues  wherewith  to  discharge  the  same, 
and  the  heirs  were  of  full  age.  There  exists  no  parallel  between 
the  two  cases. 

After  looking  into  the  question  very  carefully,  our  judgment  is 
convinced  that  the  district  judge  correctly  made  the  rule  on  the 
adjudicatee  absolute. 

Judgment  affirmed. 
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Thomas  Smith  et  al.  vs.  James  B.  Sinnott. 


Aq  executor  tias  capacity  to  institute  and  prosecute  to  Judgment,  real  detions- 
!or  recoveiT.  into  the  succession  of  the  testator,  property  in  the  hands  of 
«trmn.;or9,  withoat  Joining  his  uniycrsal  legatees  as  plaintiffs.  And  forlik& 
purpo3<e  sue  for  the  partition  of  partnership  property. 


A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
I\    MonroBj  J, 


J,  C.  GUmore  and  8,  L.  Oilmore  for  Plaintiffs  and  Appellants : 

Uy  th«  laws  of  I^oulsiana  a  commercial  partnership  can  not  own  immovable 
property;  the  partners  are  joint  owners.    3  La.  it94;  2.)  An.  419;  McKee  ts. 
i.riflin,  10  La.  420;  7  31.  244;  Louque  Dig.,  p.  511;  3  Rob.  .156;  Thomas  vs.  Scott,. 
lb.  iia,  4%4,  44;  K.  C.  C.  2880,  2881. 

^bTf  the  deceased  was  in  community  or  partnership  with  any  one  who  has 
snrTiTe«i  him,  it  is  the  duty  of  the  executors  to  sue  for  a  partition.  Arts.  1135, 
\13f^,  R.  C.  C. ;  3  Rob.  44,  36jt;  Succession  Blanche  Dumestre,  42  An.  411,  and 
authorities  cited  in  brief. 

In  the  course  of  administration  of  a  succession  in  bringing  or  Joining  as  plain- 
tiffs in  an  action  of  partition  of  real  estate  acquired  by  the  co-owners  as 
eomtuercial  partners,  the  executors  need  not  join  the  heirs  of  the  testator 
vho  vas  one  of  the  co-owners  and  commercial  partners.  The  purchaser  at^ 
partition  sale  is  protected  by  the  decree.  Wood  worth  vs.  Thomas,  88  An.  236 
and  authorities  cited  In  brief.    Rev.  C.  C,  Arts.  1135, 1136,  871,  872,  873. 


Benjamin  Ory,  for  Defendant  and  Appellee,  cited : 

<  .  C.  166fc,  1689, 1670, 1136, 1136, 1137, 1155, 1166, 1166, 1609;  C.  P.  165,  Sec.  1;  C.  P.  122, 123 ; 
<An.A70;  ft2  An.  S21;  4  An.  260;  9  An.  302;  3  La.  128;  16  La.  157;  17  La.  US;  19  La. 
3S;  4  La.  56;  30  An.  177;  C.  P.  1029. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  proceeding  by  rule,  taken  on  the  part  of 
plaintiffs  in  the  suit  entitled  Thomas  Smith  and  Executors  of  Charles 
Smith  vs.  James  B.  Sinnott,  it  being  a  suit  for  the  partition  of  the 
property  situated  at  the  corner  of  Perdido  and  Howard  streets,  in 
the  city  of  New  Orleans,  to  compel  Thomas  Eagan,  purchaser,  to 
take  title  thereto — same  having  been  adjudicated  to  him  at  the  price 
of  $8000. 

The  two  grounds  of  objection  urged  to  the  title  are  (1)  that  all  par- 
ties in  interest  were  not  cited  as  defendants  in  said  partition  suit;. 
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and  (2)  that  the  executors  of  Charles  Smith-— one  of  the  joint  co- 
proprietors — were  incapacitated  in  law  to  prosecute  said  suit  and 
stand  in  judgment  therein  vntfumt  being  joined  and  authorized  by  the 
heirs  of  the  deceased  testator. 

On  the  trial  the  lower  judge  discharged  the  rule,  and  plaintiffs  have 
appealed. 

The  facts  are  as  follows,  viz. : 

At  an  auction  sale,  made  in  the  succession  of  James  Cowsley,  the 
property  sought  to  be  partitioned  was  adjudicated  to  Smith  Bros.  & 
Co.,  in  the  foreclosure  of  a  special  mortgage.  Succession  of  Cows- 
ley,  89  An.  670. 

Smith  Bros.  &  Co.  was  a  commercial  partnership,  composed  of 
Charles  Smith,  Thomas  Smith,  and  James  B.  Sinnott.  In  the  par- 
tition suit  Thomas  Smith  and  the  executors  of  Charles  Smith,  de- 
ceased, were  plaintiffs,  and  James  B.  Sinnott,  the  other  and  third 
•CO -proprietor,  was  cited  and  made  defendant — the  plaintiffs  alleging^ 
themselves  to  be  the  joint  owners  of  two -thirds  and  defendant  of 
one -third  of  the  property,  and  they  being  unwilling  any  longer  to 
hold  same  in  indivision. 

There  wa!<  no  dispute  about  facts  in  that  case,  the  defendant  ap- 
pearing  in  propria  persona^  admitting  the  joint  ownership  of  the 
property,  and  submitting  himself  to  the  jurisdiction  and  judgment  of 
this  court. 

Under  the  judgment  therein  rendered,  the  property  was  adjudi- 
<;ated  to  the  defendant  in  rule,  and  proces  verbal  duly  executed. 

Thiere  are  no  forced  heirs  to  the  succession  of  Charles  Smith,  but 
there  are  testamentary  heirs,  or  universal  legatees  under  his  will. 
R.  C.  C.  1609.     4  An.  570. 

Some  of  these  legatees  are  present  or  represented  in  this  State, 
who  were  not  joined  as  plaintiffs  in  the  partilion  suit,  and  who  were 
not  made  parties  defendant. 

The  proof  shows  that  the  administration  of  his  estate  has  not  been 
■closed,  and  said  legatee's  heirs  have  not  been  put  in  possession  of 
their  icheritance. 

The  testator  owed  no  debts ;  and  the  only  sums  there  are  to  be 
disbursed  by  his  executors  are  the  expenses  of  administration  and 
•one  special  legacy,  for  the  payment  of  -  which  it  is  admitted  there 
lias  been  at  all  times  a  sufficiency  of  cash  on  hand. 

Therefore,  the  question  for  decision  is,  whether,  under  the  circum- 
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rtances  related,  there  were  proper  and  sufflcient  parties  plaintiff  to 
aathcMrize  the  judge  a  quo  to  render  a  valid  judgment,  decreeing  a 
partition  of  the  common  property,  or,  in  other  words,  did  the  ex- 
ecutors of  Charles  Smith  have  the  capacity  to  institute  and  prosecute 
the  suit,  and  stand  in  judgment — ^the  defendant  urging  no  objection? 

These,  are  the  questions  propounded  by  a  purchaser  at  a  public 
judicial  sale,  who  alleges  the  incapacity  of  said  executors  on  that 
account,  and  declines  to  take  title. 

The  property  sought  to  be  partitioned  was  undoubtedly  held 
and  owned  in  indiyision  by  the  three  members  of  the  commercial 
firm  of  Smith  Bros.  &Go.,  notwithstanding  the  title  was  taken  in 
the  partnership  name,  because  a  commercial  partnership  can  not 
deal  in  or  acquire  ownership  of  real  estate.  R.  CO.  2825;  3  La. 
391;  23  An.  419;  10  La.  420;  7  O.  S.  244;  3  R.  256,  313,  488. 

Under  the  law  it  is  the  duty  of  the  curator  of  a  vacant  succession, 
or  of  absent  heirs,  to  institute  suit  for  the  partition  of  property  held 
in  joint  ownership  by  the  deceased  and  third  persons,  in  order  that 
the  part  belonging  to  the  deceased  in  the  partnership  property  be 
ascertained.     Succession  of  Dumestre,  42  An.  411;  R.  G.  C.  1135. 

But  those  principles  of  law  being  conceded  the  question  yet  re- 
mains for  ascertainment,  had  the  executors  of  Charles  Smith  capacity 
to  bring  the  partition  suit  and  stand  in  judgment? 

Conceding  for  the  argument,  and  nothing  more,  that  Article  123 
of  the  Code  of  Practice  has  equal  application  to  suits  brought  by  as 
to  those  brought  against  executors — which  we  do  not  undertake  to 
decide — it  is  evident  to  our  minds  that  the  heirs  therein  referred  to, 
are  Ugal  heirs,  or  heirs  of  the  blood  (R.  C.  C.  879),  and  not  "  the 
aniversal  successors  of  the  deceased."     R.  C.  C.  844,  1606. 

In  the  former  article  it  is  provided  '^  that  the  person  who  has  be- 
come the  universal  successor  of  the  deceased,  who  is  possessed  of  all 
his  property  and  rights,  and  who  is  subject  to  all  the  charges  for 
which  the  estate  is  responsible,  is  called  the  heir,^^  etc.  The  latter 
provides  that  ^^  the  universal  legatee  is  bound  to  demand  *  *  * 
the  delivery  of  the  effects  included  in  the  testament."     R.  C.  C.  1607. 

In  this  case  the  will  was  not  introduced  in  evidence,  and,  presum- 
ably, it  gave  to  the  executors  full  seizin  of  the  testator's  effects. 
R.  C.  C.  1659. 

But  if  they  were  not  given  full  seizin,  they  were  entitled  "  to  ex- 
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ecute  the  legacies  contained  in  the  will,  and  to  cause  any  other  cod  - 
servatory  acts  of  the  property  to  be  made."     R.  C.  C.  1660. 

To  eliminate  from  the  property  of  a  8ucce89i<m  the  interest  of  sl 
stranger  is  a  matter  of  administration,  and  a  suit  for  that  purpose  is 
such  a  "  conservatory  act  of  the  property  "as  an  executor  may  do 
in  his  own  right  and  capacity.     R.  C.  C.  1135,  1660. 

The  universal  legatees  of  the  deceased  have  not  been  placed  in. 
possession  of  their  inheritance.  Until  the  partition  was  effected 
they  could  not  be  placed  in  possession  of  the  testator's  property  and 
rights,  nor  could  they  legally  become  subject  to  the  charges  for 
which  his  estate  is  responsible.  The  executors  have  not  discharged 
the  special  legacies.  The  contingency  has  not  arisen  in  this  case,  in 
which  the  universal  legatees  are  entitled  to  be  called  keira  of  the  de- 
ceased. 

The  defendant,  Sinnott,  filed  an  answer  in  the  partition  proceed- 
ings, admitted  the  joint  ownership  of  the  plaintiffs  in  the  propert^^ 
and  submitted  himself  to  the  jurisdiction  of  the  court. 

That  the  executors  of  Charles  Smith  had  capacity  to  sue  and  stand 
in  judgment,  and  that  the  court  had  jurisdiction  ratione  materia  et 
peraonsBf  there  is  in  our  minds  no  doubt — at  least,  in  a  case  like  this, 
where  there  are  no  forced  heirs,  anrl  where  the  execution  of  the  will 
involves  the  administration  and  disposition  of  the  whole  estate. 

Entertaining  this  view  we  must  reverse  the  judgment. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  now  ordered  that  the  rule 
taken  to  compel  the  adjudicatee  to  accept  title  and  complete  the  ad- 
judication be  made  absolute  at  the  defendant's  cost  in  both  courts. 
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a  street  railway  company  which  is  authorized  by  the  city  of  New  Orleans  to  enter 
upon  the  tracks  of  another,  must,  before  doing  so,  make  compensation  to  that 
company. 

The  material  in  place  is  the  private  property  of  the  company  occupying  the  street 
and  in  the  absence  of  any  agreement  it  must  be  expropriated  to  public  uses 
like  any  other  private  property. 
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Vhen  the  city  ordinances  provide  the  mode  of  compensation,  and  tbe  two  corpo- 
rmtions  are  within  the  limits  of  the  same  franchise,  the  ordinances  will  control 
the  mode  to  be  pursued  in  reference  to  fixing  the  compensation,  as  the  corpo- 
mtioii9  accept  their  franchises  with  reference  to  said  ordinances. 

Bat  the  city  ordinances  can  not  arbitrarily  fix  the  amount  of  compensation. 

There  19  no  limitation  in  the  ordinances  of  the  city  of  Xew  Orleans  which  pre- 
vents the  street  railway  companies  from  contracting  with  reference  to  the 
amount  due  for  the  use  of  tracks. 


.\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightovj  J. 


A 


J.  R.  Beckwith  for  Plaintiff  and  Appellee : 

L  Under  the  Constitution  of  1869,  private  pioperty  can  not  be  taken  or  damaged 
for  any  public  use  until  fr  11  compensation  is  made.  Constitution  1879,  Article 
156;  Griffen  vs.  R.  R.  Co.,  41  An.  908;  Cooley  Const.  Lim.,  680, 681  (note) ;  Chicago 
Ts  Taylor,  125  U.  S.  161, 170;  Railroad  Co.  vs.  Ayers,  106  111.  518. 

'i.  When  any  individual  or  corporation  is  to  be  divested  of  property  for  any  public 
use,  against  the  will  of  the  party  to  be  divested,  a  strict  compliance  with  the 
law  providing  for  expropriation,  and  the  conditions  precedent  to  taking  the 
property,  must  be  strictly  complied  with,  or  title  and  rights  are  not  divested, 
and  the  party  claiming  to  have  divested  any  one  of  property  and  right  must 
affirmatively  show  full  compliance.  Cooley  on  Const.  Lim.,  528;  Gillenwoter  vs. 
R.R.  Co..  113  111.  1;  Stanford  vs.  Warn,  27  Cal.  171;  Xicholls  vs.  Bridgeport,  23 
Conn.  189;  Judson  vs.  Bridgeport,  25  Conn.  428;  People  vs.  Brighton,  20  Mich. 57. 

3  The  grant  of  street  railway  franchise  under  which  the  plaintiff,  the  Canal  A 
Claiborne  Railroad  Company  is  now  operating  its  road  on  Canal  street,  con- 
tains no  condition  or  limitation  of  the  grant,  by  which  the  city  of  New  Orleans 
can  grant  other  railway  companies  lawful  right  to  run  their  cars  on  that  com- 
pany's track  on  Canal  street,  without  the  consent  of  the  Canal  &  Claibornu 
Railway  Company,  first  given  and  obtained. 


-Chretien  <£r  Suthon  and  F,  N.  Butler  for  Defendant  and  Appellant : 

A  contract  by  a  street  railroad  company,  granting  the  use  of  its  tracks  to  another 
company,  must  conform  to  the  terms  of  the  grantor's  franchise. 

The  right  of  the  Canal  A  Claiborne  Street  Railroad  Company  to  charge  another 
company  for  the  use  of  its  Canal  street  track  is  regulated  by  Ordinance  1204, 
N.S. 

A  limitation  upon  exercise  of  a  franchise  of  a  corporation  is  as  binding  as  a  pro- 
vision of  Its  charter. 

A  corporation  can  not  enter  into  a  contract  unless  authorized  by  its  charter,  ex- 
pressly or  by  implication.  Angell  and  Ames  on  Corporations,  Section  256. 
When  no  such  authority  is  conferred,  such  a  contract  is  ultra  vires  and  null.  44 
Mo.  550;  45  Mo.  217 ;  67  Mo.  671 ;  46  N.  Y.  551. 

A  grant  to  a  street  railroad  to  lay  its  tracks  on  a  street  gives  to  it  no  right  of 
property  in  the  street.  The  use  of  the  tracks  thus  built  may  be  given  to  another 
railroad  company  by  the  city,  under  the  power  of  eminent  domain,  delegated 
to  the  municipality.    36  Ohio  239;  118  Mass.  290;  41  An.  561. 
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When  the  municipality  does  exercise  this  right  of  eminent  domain,  and  fixes  the 
compensation  to  be  paid  the  company  owning  the  track,  the  said  company  can 
not  enforce  a  contract  giving  it  more  than  the  price  fixed  by  the  city. 

When  the  Canal  &  Claiborne  Street  Railroad  accepted  its  new  franchise  in  De- 
cember, 1887,  and  failed  to  demand  that  the  city  exercise  its' right  of  reversion*^ 
it  accepted  the  Canal  street  franchise  subject  to  what  the  city  had  giren  to 
defendant,  in  July,  1887. 

A  corporation  is  presumed  to  contract  with  reference  to  the  term  of  its  existence. 
The  existence  of  a  contract  of  a  priyate  corporation  can  not  force  upon  it  a 
perpetuity  of  existence.    8  Peters  281 ;  Mumma  vs.  Potomac  Co. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  sues  the  defendant  for  $2800  on  the 
following  contract : 

'^  Be  it  known,  on  the  6th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy,  and  of  the  independence 
of  the  United  States  of  America  the  ninety -fifth,  before  me,  William 
Joseph  Castell,  a  notary  public  in  and  for  the  parish  of  Orleans, 
State  of  Louisiana,  duly  commissioned  and  qualified,  and  in  presence 
of  the  witnesses  hereinafter  named  and  undersigned,  personally 
came  and  appeared  Bertrand  Saloy,  Esq.,  herein  acting  in  his 
quality  of  president  of  the  Orleans  Railroad  Company,  and  under 
and  by  virtue  of  a  resolution  of  the  board  of  directors,  adopted  at 
their  sitting  on  the  18th  of  July,  1870,  a  duly  certified  copy  of  which 
resolution  is  hereto  annexed  and  made  part  hereof,  of  the  first  part, 
and  Edward  S.  Wurzburger,  Esq.,  herein  acting  in  his  quality  of 
acting  president  of  the  Canal  &  Claiborne  Street  Railroad  Company, 
and  John  G.  Campbell,  Esq.,  herein  acting  in  his  quality  of  secretary 
of  said  Canal  &  Claiborne  Street  Railroad  Company,  and  under  and 
by  virtue  of  a  resolution  of  the  board  of  directors  of  said  company, 
adopted  at  their  sitting  of  the  first  day  of  August,  1870,  a  duly  cer- 
tified copy  of  which  resolution  is  also  hereto  annexed  and  made 
part  hereof,  of  the  second  part,  of  this  city. 

^^  Which  appearers  declared,  that  acting  as  aforesaid  and  in  ac- 
cordance with  Ordinance  No.  810,  Article  878,  approved  December 
24,  1867,  and  Ordinance  No.  1443,  approved  May  11,  1869,  all  new 
■series  of  the  common  council  of  the  city  of  New  Orleans. 
r  "  They  do  by  these  presents  bind  their  respective  companies  or 
corporations,  their  administrators  and  assigns,  as  follows : 

"1.  That  the  said  Orleans  Railroad  Company,  party  of  the  first 
part,  shall  pay  to  the  Canal  &  Claiborne  Street  Railroad  Company, 
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party  of  the  second  part,  four  (4)  cents  per  mile  for  each  and  every 
mile  traveled  by  each  and  every  car  belonging  to  or  mn  by  the  said 
party  of  the  first  part  on  the  track  or  trunk  road,  from  Dryades 
street  to  St.  Charles  street,  on  the  upper  side  of  Canal  street,  and 
on  the  lower  side  of  Canal  street,  from  Royal  to  Dauphine  street, 
the  tracks  on  Canal  street  being  left  free  and  unobstructed.- 

^'  2.  The  said  Canal  &  Claiborne  Street  Railroad  Company,  party 
of  the  second  part,  shall  keep  its  roads,  such  as  they  now  exist,  on 
the  upper  side  of  Canal  street,  from  Dryades  to  St.  Charles  street, 
and  on  the  low.er  side  of  Canal  street,  from  Royal  to  Dauphine 
s^eet,  in  good  order  and  repair. 

*^  3.  That  the  said  Orleans  ^Railroad  Company,  party  of  the  first 
port,  shall  put  in  and  keep  in  good  order  during  the  time  or  as  long 
as  they  may  use  them,  all  necessary  switches,  inlets  and  outlets  that 
may  be  requisite  to  connect  their  different  roads  with  the  trunk  road 
on  Canal  street,  and  shall  also  put  in  good  order  and  running  gear 
sach  portions  of  the  trunk  road  that  may  be  necessarily  disturbed  to 
make  the  said  connections,  and  said  party  of  the  first  part  shall 
furaish  and  pay  for  aU  switch  tending  and  other  labor  that  shall  be 
necessary  in  running  their  cars  on,  over  and  off  the  trunk  road  on 
the  upper  and  lower  side  of  Canal  street. 

"4.  That  the  said  Orleans  Railroad  Company,  party  of  the  first 
part,  shall  make  monthly  returns  to  the  Canal  &  Claiborne  Street 
Bailroad  Company,  party  of  the  second  part,  of  the  the  number  of 
cars  and  miles  run  over  the  trunk  road  on  Canal  street,  from  which 
returns  settlements  shall  be  made  monthly,  said  returns  to  be  certi- 
fied by  the  president  and  secretary  of  said  Orleans  Railroad  Com- 
pany. 

"  5.  That  the  said  Canal  &  Claiborne  Street  Railroad  Company 
shall  not  be  responsible  for  any  accidents  to  persons  or  damages  to 
property  arising  from  the  carelessness  or  negligence  of  the  employees 
of  said  Orleans  Street  Railroad  Company,  while  running  their  cars 
on  the  trunk  road,  on  the  upper  and  lower  side  of  Canal  street,  as 
aforesaid,  but  said  party  of  the  second  part  shall  be  responsible  for 
all  accidents  or  damages  which  may  be  caused  by  the  dilapidated  or 
bad  condition  of  said  trunk  road. 

'^  6.  That  nothing  in  this  contract  or  agreement  shall  be  construed 
as  preventing  or  to  prevent  the  said  Canal  &  Claiborne  Street  Rail- 
road Company  from  negotiating  with  other  companies  for  running 
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their  cars  on  said  trunk  road  on  Canal  street,  provided  the  same 
shall  not  interfere  with  the  rights  of  said  party  of  the  first  part,  and 
the  free  passage  of  travel  of  their  cars  on  the  trank  road  on  the  up- 
per side  of  Canal  street,  from  Dryades  to  St.  Charles  street,  and  on 
the  lower  side  of  Canal  street,  from  Royal  to  Dauphine  street,  as 
aforesaid,  under  this  agreement  or  contract. 

'*  7.  That  this  agreement  shall  last  during  the  term  of  the  charters 
granted  to  the  said  respective  corporations  or  of  any  extension  of 
said  charters." 

The  right  of  plaintiff  to  recover  depends  upon  the  validity  of  this 
contract. 

The  power  to  regulate  and  control  the  public  streets  of  the  city  of 
New  Orleans  is  lodged  in  the  municipal  authority.  The  object  of  the 
Legislature  in  conferring  this  power,  and  its  exercise  by  the  city 
government,  are  to  serve  the  public  welfare  and  convenience. 

The  establishment  of  street  railroads  is  one  of  the  most  important 
modes  of  promoting  the  welfare  and  convenience  of  the  citizens  of 
New  Orleans. 

We  have  held  that  the  council  of  the  city  of  New  Orleans  is  with- 
out power  to  grant  the  exclusive  use  of  a  street,  which  belongs  to 
the  public,  to  a  railway  company.  Railroad  Company  vs.  Railroad 
Company,  41  An.  461. 

But  the  street  railway  company  which  is  authorized  to  enter  upon 
the  tracks  of  another  within  the  limits  of  the  franchise  of  both 
companies  must  make  compensation  to  that  company  for  the  use 
and  wear  of  the  tracks. 

The  street  railway  over  whose  tracks  another  company  enters 
does  not  lose  its  right  of  private  property  in  the  material  of  which 
the  road  is  constructed.  The  material  in  place  is  the  private  prop- 
erty of  the  corporation.  When,  therefore,  a  right  of  way  for  street 
railway  purposes  is  granted  over  the  same  route  to  another  company 
it  can  not  be  appropriated  by  the  latter  company  until  compensation 
is  first  made  to  the  former  company.  Railroad  Company  vs.  Rail- 
road Company,  36  Ohio  252 ;  Metropolitan  R.  R.  vs.  Highland  Rail- 
way, 118  Mass.  291. 

If  there  is  no  agreement  between  the  corporations  as  to  the 
amount  of  compensation,  it  must  be  fixed  as  in  other  cases  of  the 
condemnation  of  private  property  to  public  uses. 
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Both  corporations  were  organized  and  operated  with  reference  to 
Ordinance  1204,  New  Series. 
Section  4  of  said  ordinance  is  as  follows : 

^*  Should  the  city  of  New  Orleans,  at  any  time  daring  the  exist- 
ence of  the  contract  of  the  6th  of  May,  1867,  between  it  and  the 
Canal  &  Claiborne  Street  Railroad  Company,  enter  into  an  arrange- 
ment with  other  companies,  whereby  said  road  on  Canal  street, 
from  Claiborne  street  to  Front  Levee  street,  and  from  Front  Levee 
street  to  Claiborne  street,  or  any  part  thereof,  may  be  granted,  the 
city  of  New  Orleans  or  the  road  or  roads  to  which  the  privilege 
may  be  granted,  shall  reimburse  to  the  Canal  &   Claiborne  Street 
Railroad  Company  a  fair  and  reasonable  proportion  of  the  value  of 
the  portion  or  portions  of  the  road  to  be  so  used ;  and  should  such 
proportion  not  be  agreed   upon  between  said  Canal  &  Claiborne 
Street  Railroad  Company  and  the  city  of  New  Orleans,  or  the  said 
road  or  ro^ds,  two  disinterested  persons  shall  be  appointed,  one  by 
the  city  of  New  Orleans,  or  the  road  or  roads,  as  the  case  may  be, 
and  the  other  by  the  Canal  &  Claiborne  Street  Railroad  Company ; 
and  in  the  event  of  a  disagreement  as  to  said  proportion  to  be  paid 
between  said  persons  thus  appointed,  a  third  person,  or  umpire, 
shall  be  appointed  by  the  judge  of  one  of  the  district  courts  of  the 
parish  of  Orleans,  and  the  decision  thereby  had  shall  be  final  and 
binding." 

This  section  was  repealed  in  1882. 

But  in  the  absence  of  any  agreement,  it  would  be  binding  upon  the 
two  corporations,  as  they  were  incorporated  with  reference  to  its 
provisions.     Railroad  Company  vs.  Railroad  Company,  36  Ohio,  289. 

There  is  nothing  in  said  ordinance  which  prevented  the  Canal  & 
Claiborne  Street  Railroad  Company  and  the  defendant  from  fixing, 
by  contract,  the  compensation  due  the  former  corporation  for  the 
use  of  its  tracks  and  roadbed. 

There  are  no  limitations  in  the  ordinance  as  to  the  amount  of 
compensation,  and  if  there  were,  we  would  be  inclined  to  consider 
them  unconstitutional,  as  being  in  violation  of  the  rights  of  private 

property. 

The  defendant  contends  that  if  the  contract  was  legal  and  valid  in 
its  inception,  it  expired  by  limitation,  the  plaintiff's  contract  with 
the  city  for  its  franchise  having  expired  in  May,  1887. 

After  the  expiration  of  its  contract  with  the  city  for  the  franchise, 
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the  Canal  &  Claiborne  Street  Railroad  Company,  in  pursuance  of 
the  advertisement  of  the  City  of  New  Orleans,  purchased  the  fran- 
chise, and  there  was  a  new  contract  made  between  the  city  and  said 
corporation.  The  corporation  still  existed,  and  as  such,  through 
its  president,  made  the  contract  with  the  city.  The  contract 
between  the  Canal  &  Claiborne  Street  Railroad  Company  and 
defendant  was  to  continue  during  the  existence  of  their  charters,, 
and  it  is  a  reasonable  construction  of  the  agreement  that  it  was  to 
last  as  long  as  the  former  or  its  assignee  owned  the  material  of  th& 
road,  and  the  defendant  occupied  and  used  it. 

After  the  purchase  of  the  right  of  way,  over  a  part  of  which  de- 
fendant ran  its  cars,  there  was  another  corporation  organized,  the- 
Canal  &  Claiborne  Railway  Company,  the  present  plaintiff. 

It  was  acquired  for  the  purpose  of  purchasing  the  material  and 
right  of  way  of  the  Canal  &  Claiborne  Street  Railroad  Company,  and 
in  pursuance  of  its  act  of  incorporation  did  purchase  all  of  said  ma- 
terial, and  the  right  of  way  and  franchises  of  said  corporation.  Thi& 
transaction  defendant  urges  destroyed  the  contract  made  with  the 
first  corporation. 

The  obligation  resulting  from  the  contract  between  the  two  cor- 
porations is  a  real  obligation,  |as  it  is  a  contract  relative  to  im- 
movable property.     Civil  Code  2011. 

As  we  have  stated,  the  contract  was  for  the  use  of  the  road  of  the 
Canal  &  Claiborne  Street  Railroad  Company.  It  is  immaterial  who 
owns  the  property;  it  owes  the  servitude duringjthe  existence  of  the 
defendant  company,  and  this  company,  under  the  agreement,  must 
pay  the  amount  stipulated  to  the  assigns  of  the  first  corporation. 

It  is  so  stipulated  in  the  contract  in  the  following  words : 

<<  They  do  by  these  presents  bind  their  respective  companies  or 
corporations,  their  administrators  and  assigns." 

There  is  a  clerical  error  in  the  title  of  the  suit,  made  by  the  clerk 
of  the  lower  court,  styling  the  plaintiff  the  Canal  &  Claiborne  Street 
Railroad  Company. 

The  judgment  is  amended  so  as  to  give  the  case  its  proper  title, 
the  Canal  <&  Claiborne  Railroad  Company  vs.  Orleans  Railroad  Com- 
pany. 

The  amendment  not  changing  the  substance  of  the  judgment  in 

any  way,  it  will  not  carry  the  costs  with  it. 
As  thus  amended  the  judgment  is  affirmed. 
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A.  L,  Ti89ot  and  Henry  P,  Dart  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  Mary  Ann  Whitlow  brought  suit  against  this  succes- 
sion, alleging  in  her  petition,  that  she  is  the  owner  of  one- half  of  the 
property  in  the  estate  of  the  late  Joseph  Llula, together  with  other  rights 
and  claims  in  said  succession.  She  alleges  as  the  basis  of  her  claim  to 
the  property  in  said  succession,  that  when  a  minor,  under  the  age  of 
20  years,  she  was  induced  by  the  representations  of  Llula  to  contract 
with  him,  and  that  she  was  made  to  believe  and  consider  that  she 
was  his  wife,  and  that  she  lived  with  him  as  such  thereafter  for 
twenty -eight  years,,  and  as  his  wife  bearing  to  him  two  children,  both 
of  whom  died  in  infancy ;  that  she  maintained  his  household,  con- 
trolled his  personal  affairs,  and,  educating  herself,  he  being  illiterate, 
«be  conducted  his  business  affairs  to  within  eighteen  months  prior  to 
Mb  death;  that  during  said  time  she  was  known,  recognized  and  re- 
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A  wife  who  tbree  weeks  after  marriage  deserts  ber  husband,  and  in  the  same  com- 
mnnity  forms  an  adulterous  relationship  with  another,  can  not,  being  in  bad 
faith,  maintain  the  ttatug  of  a  married  woman. 

t^he  can  not  claim  her  interest  in  the  community  as  the  widow  in  community. 

>be  has  only  the  rights  of  a  concubine,  and  can  only  recover  from  the  estate  of  the 
deceased,  when  the  concubinage  was  incidental  and  not  the  motive  or  cause 
for  the  illicit  connection,  for  her  personal  services  as  domestic  or  nurse,  or  for 
her  Industry  when  it  has  enriched  the  estate,  or  for  the  capital  and  property 
she  furnished  in  any  enterprise  undertaken  by  the  deceased  and  her  profits  in 
the  same. 

The  contract  of  marriage  may  be  proved  by  any  species  of  evidence  not  prohibited 
by  law  which  does  not  presuppose  a  higher  species  of  evidence  witliin  the 
power  of  the  party,  and  cohabitation  and  the  reputation  of  man  and  wife  are 
presumptive  evidence  of  a  preceding  marriage. 

Bat  presumption  arising  from  facts  which  tend  to  establish  the  solemnizing  of  the 
contract  of  marriage  is  not  conclusive,  but  subject  to  be  rebutted  by  testimony 
negativing  the  fact  of  marriage. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\    Rlghtor,  J. 

W,  S,  Benedict  for  Plaintiff  and  Appellant. 
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spected  as  his  wife,  and  was  introduced  by  him  as  his  wife,  and  stilF 
bears  his  name  and  is  looked  upon  as  his  late  wife,  and  is  regarded 
as  his  widow ;  that  she  took  care  of  and  educated  certain  children  of 
the  deceased,  who  were  illegitimate ;  that  the  entire  real  and  per- 
sonal effects  now  standing  in  the  name  of  said  Joseph  Llula,  waa 
taken  possession  of  by  his  daughter  LQuisa,  wife  of  Manuel  Suarez 
Miranda,  the  same  being  the  entire  property  acquired  during  the 
existence  of  the  community  arising  from  the  effects  and  business  and 
marriage  between  the  said  Joseph  Llula  and  herself.  She  asserts  her 
rights  as  the  widow  in  community. 

In  addition  she  avers  that  she,  during  the  existence  of  the  mar- 
riage with  Llula,  bought  a  lottery  ticket  in  the  Havana  Lottery  with 
her  paraphernal  funds,  which  drew  a  prize  of  $10,000,  which  she 
delivered  to  said  Llula,  and  which  he  used  for  his  own  personal 
advantage,  and  for  which  she  also  makes  demand. 

There  were  exceptions  filed  which  were  overruled,  but  resulted  in 
an  order  for  the  petitioner  to  amend  her  petition,  so  as  to  make  her 
demands  more  explicit.  After  complying  with  the  order  of  court, 
and  perfecting  her  petition,  the  defendant  filed  another  exception 
which  was  also  overruled,  and,  in  our  opinion,  correctly.  The  de- 
fendant answered,  pleading  a  general  denial.  The  plea  of  prescrip- 
tion of  three,  five  and  ten  years  was  filed  by  the  defendant.  There 
was  judgment  for  the  defendant,  and  the  plaintiff  has  appealed. 

The  facts  in  the  case  are  that  the  plaintiff  was  a  married  woman 
when  sue  went  to  live  with  Llula. 

She  was  married  to  one  Dunker,  and  three  weeks  thereafter  took 
up  with  Llula.  Her  husband  was  living  in  New  Orleans  at  the  time, 
and  only  a  short  distance  from  the  house  where  she  lived  with  Llula. 

Her  husband  afterward  joined  the  Confederate  Army,  and  it  is 
believed  was  killed  or  died  in  the  service  of  the  Confederate  govern- 
ment. He  never,  after  he  joined  the  army,  returned  to  the  city  of 
New  Orleans.  Llula  lived  with  the  plaintiff  until  three  and  a  half 
years  before  he  died. 

After  his  separation  from  her  he  paid  her  regularly  five  dollars  per 
week.  This  amount  was  paid  to  her  regularly  until  provision  was 
made  for  her  by  the  universal  legatee  under  the  will. 

She  lived  with  Llula  as  wife,  and  he  provided  for  her  as  such  as 
liberally  as  his  means  would  permit.  She  brought  no  money  or 
property  to  the  establishment,  and  there  is  no  proof  that  by  her 
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iodnstry  she  aided  and  assisted  in  the  acquisition  of  property.  It 
makes  no  difference,  howeyer,  in  what  light  he  regarded  the  rela- 
tions between  him  and  plaintiff.  The  law  considers  marriage  in  no 
other  view  than  as  a  civil  contract.  Article  86,  Civil  Code.  14  An. 
770, 

But  it  is  a  contract  which  must  be  solemnized  according  to  the 
rules  which  the  Code  prescribes. 

Like  all  other  contracts,  it  may  be  proved  by  any  species  of  evi- 
dence not  prohibited  by  law,  which  does  not  presuppose  a  higher 
species  of  evidence  within  the  power  of  the  party,  and  cohabitation 
and  the  reputation  of  man  and  wife  are  presumptive  evidence  of  a 
preceding  marriage.    2  An.  944;  Succession  of  Hubee,  20  An.  97. 

But  presumption  arising  from  facts  which  tend  to  establish  the 
solemnization  of  the  contract  of  marriage  is  not  conclusive,  but  is 
subject  to  be  rebutted  by  testimony  negativing  the  fact  of  marriage. 
15  An.  46;  7  An.  252. 

The  plaintiff  and  her  alleged  husband  entered  into  an  adulterous 
connection,  and  the  relation  between  the  parties  was  such  that  no 
marriage  could  have  been  contracted  between  them  when  they  first 
assumed  this  relationship  to  each  other.  The  fact  that  the  husband 
died  during  this  illicit  connection  can  not  give  a  character  to  it 
which  it  did  not  have  when  it  was  first  formed.  It  continued  as  it 
had  begun.  The  fact  that  he  treated  the  plaintiff  as  his  wife  and 
introduced  her  as  such  in  the  community  could  not  destroy  or  do 
away  with  the  actual  truth  of  their  relationship,  nor  could  it  remove 
from  the  plaintiff  the  knowledge  that  she  was  a  married  woman 
when  she  deserted  her  husband  and  went  to  live  with  Llula.  She 
was  not  in  good  faith,  as  she  knew  that  her  husband  was  living  and 
that  she  could  not  become  the  wife  of  Llula.  It  was  not  possible  for 
her  to  be  imposed  upon.  She  was  his  concubine  and  can  assert  her 
rights  only  in  that  capacity.  When  the  relationship  of  concubinage 
is  incidental,  and  is  not  the  motive  and  cause  of  the  parties  living 
together,  the  concubine  can  recover  from  the  estate  of  the  deceased, 
if  it  has  been  enriched  by  her  industry.  There  is  a  quasi  contract 
on  the  part  of  the  deceased  to  make  compensation.  Succession  of 
Perenilhet,  23  An.  294;  Delamour  vs.  Roger,  7  An.  152. 

The  relationship  of  concubinage  does  not  prevent  the  concubine 
from  demanding  a  settlement  of  the  affairs  during  its  existence,  and 
a  participation  in  profits  derived  from  capital  and  labor  which  she 
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contributed,  although  the  property  is  immovable  and  stands  in  tlie 
name  of  the  deceased. 

The  plaintiff  did  not  contribute  in  capital  and  labor  to  the  acquisi- 
tion of  the  property  left  by  the  deceased.  The  adulterous  connection 
was  the  motive  and  prime  cause  of  the  concubinage. 

She  was  in  fact  the  mistress  of  Llula,  although  he  seems  to  have 
provided  liberally  for  her  as  wife  and  respected  her  as  such. 

After  the  death  of  Llula,  on  July  17,  1888,  an  agreement  was  made 
by  plaintiff  and  Louisa  Suarez,  the  universal  legatee  and  heir  of 
Llula,  by  which  the  plaintiff  received  certain  property  of  the  succes- 
sion for  services  rendered  the  deceased,  as  a  gift  and  gratuity,  in  full 
for  all  claims  agia^inst  the  succession. 

She  has  been  placed  in  possession  of  this  property,  and  has  collected 
the  rents.  Alleging  that  the  universal  legatee  and  heir  has  failed  to 
comply  with  it,  she  rejected  it  and  brought  this  suit.  The  legatee 
has  not  been  put  in  default,  and  no  demand  has  been  made  for  the 
execution  of  the  deed  to  the  property.  This  agreement  is  a  complete 
estoppel  to  plaintiff's  demand. 

During  the  time  plaintiff  and  Llula  were  living  together,  Llula 
purchased  and  gave  to  plaintiff  a  lottery  ticket  in  the  Havana  Lot- 
tery which  drew  a  prize  of  $10,000,  upon  which  was  realized  $2500. 
This  ticket  Llula  collected,  and  used  the  money.  He  collected  the 
money  in  September,  1874.  The  relation  between  the  parties  was 
not  that  of  husband  and  wife,  and  prescription  was  not  therefore 
suspended.  The  prescription  pleaded  by  defendant  must  therefore 
prevail. 

Judgpnent  affirmed. 


No.  10,805. 

City  of  New  Orleans  and  Orleans  Levee  Board  vs.  New  Or- 
leans &  Northeastern  Railroad  Company. 

Specific  performance  of  a  contract  can  not  be  demanded  as  an  absolute  right,  as  it 
rests  largely  in  the  discretion  of  the  court,  to  be  exercised  in  strict  conformity 
to  equity  and  Justice. 

Tlie  contract  must  be  fixed  in  its  terms,  and  the  liability  of  the  defendant  so  cer- 
tain that  the  duty  imposed  upon  him  by  the  court  in  ordering  the  execution 
of  the  contract  can  be  readily  ascertained  and  as  readily  executed. 

A  decree  of  specific  performance  will  not  be  granted  when  the  plaintifF  can  be 
adequately  compensated  in  a  suit  for  damages. 


NEW   ORLEANS,  JANUARY,  1892.  66 

City  and  Levee  Board  vs.  Bailroad  Co. 

il  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\    Kingj  J.  


Bernard  McCloskeyj  Attorney  for  the  Leree  Board,  and  Carleton 
Huniy  City  Attorney,  for  Plaintiffs  and  Appellees : 

1.  Both  parties  to  the  suit  being  citizens  of  Louisiana,  it  can  not  be  removed 
unless  tbere  is  some  Federal  question  inyolved.  Conceding  that  defendant's 
charter  Is  a  protected  contract  in  the  sense  of  the  United  States  Constitution, 
and  that  the  ordinance  sought  to  be  enforced  is  such  a  law  as  will  impair  its 
obligations,  yet  the  facts  do  not  contain  such  contention.  State  ex  rel.  City  of 
Xew  Orleans  vs.  N.  O.  &  N.  E.  E.  E.  Co.,  42  An.,  p.  11. 

The  mere  aHegation  that  the  rights  claimed  by  the  petitioner  herein  impair 
tbe  obligation  of  the  charter  contract  is  not  a  gri'ound  for  the  removal  of  the 
csase  to  the  Federal  Court.    Dillon  on  Eemoval  of  Causes,  pp.  73  and  74. 

1.  Parties  can  be  joined  as  plaintiffs  where  there  is  an  identity  of  interest  in  the 
subject  matter.  16  An.,  p.  31;  Cross  on  Pleading,  p.  13;  Martin  N.  S.,  p.  608;  6, 
Martin  N.  9^  p.  142. 

All  parties  interested  in  the  subject  matter  should  be  made  parties. 

-^.  An  action  for  specific  performance  will  lie  to  compel  a  defendant  who  has 
contracted  to  build  a  levee  upon  plans  and  specifications  to  be  furnished  by 
the  city  surveyor  upon  failure  to  do  so.  Arts.  1926  and  1927,  C.  C;  Lavlgne  vs. 
Michel,  35  An., p.  1127;  Bowles  vs.  Wilcoxen,  2  An.,  p.  761;  State  e.c  rel.  City  of 
Xew  Orleans  vs.  N.  O.  &  N.  E.  E.  E.  Co.,  42  An,,  p.  12;  Mobile  County  vs.  Kendall 
102  U.  S.  743. 

4.  Ordinance  7483  contains  rights  and  franchises  not  included  in  Act  Xo.  106  of 
isTL  The  paving  of  a  portion  of  the  streets  and  building  of  a  levee  for  the 
benefit  of  the  parish  of  Orleans  is  a  valid  consideration  for  tbe  privilege 
granted  by  the  ordinance,  and  does  not  impair  the  obligation  of  the  contract; 
iind  the  imposing  of  an  obligation  to  do  such  work  does  not  impair  the  obliga- 
tion of  the  charter  contract,  or  violate  Article  1  of  the  Constitution  of  the 
United  States. 
't.  The  proposition  as  well  as  the  assent  to  a  contract  may  be  expressed  or 
iaiplled.    Art.  1811,  C.  C. 

Tbe  enjoyment  by  defendant  of  the  benefits  conferred  by  Ordinance  7483  un- 
equivocally manifested  the  Intention  to  accept  the  terms  of  the  ordinance. 
C.  C,  Art.  1816. 


Harry  H,  Hall  for  Defendant  and  Appellant : 

I. 

REMOVAL. 

Where  the  legislative  act  of  incorporation  of  a  railroad  company  authorizes  it  to 
iay  its  tracks  into  a  city,  an  ordinance  passed  by  that  municipal  corporation 
imposing  upon  said  railroad  an  onerous  condition  upon  the  exercise  of  its 
charter  right  would.  If  enforced.  Impair  the  obligation  of  a  contract,  and  be 
violative  of  the  Federal  Coastltution. 

A  charter  authorizing  the  building  of  a  railroad  to  a  city  named  imports  the 
power  to  extend  the  road  witliin  the  city  limits.    45  Texas,  88. 
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Private  charters  are  held  to  be  contracts.    Coeley  Const.  Limitations,  837. 
Municipal  ordinances  have  the  force  and  effect  of  acts  of  the  Legislature.    Dilloii 

Mun  Corp.  1,  p.  823;  96  U.  S.  i82. 
If  it  appears  that  some  title,  right,  privilege  or  immunity  on  which  the  recovery 

depends  will  be  defeated  by  one  cpnstruction  of  the  Constitution  or  sustained. 

by  the  opposite  construction,  the  case  will  be  one  arising  under  the  Constitu* 

tion  of  the  United  States,  and  should  be  removed  to  the  B'ederal  Court.    118 17. 

S.  1128;  115  U.  8.  257;  102  U.  8.  141;  100  U.  S.  264;  96  U.  8.  488;  Desty  on  Removal,. 

p.  57;  3  Woods,  222. 

II. 

SPECIFIC  PBBFORMANCE. 

Ordinance  7488  imposes  the  obligation  to  build  an  embankment  on  Florida  walk. 

only  in  case  of  the  construction  of  a  railroad  on  that  street. 
Specific  performance  should  never  be  granted  unless  the  terms  of  the  agreement 

sought  to  be  enforced  are  clearly  proved,  or  where  it  is  left  in  doubt  whether 

the  party  against  whom  relief  is  asked  in  fact  made  such  an  agreement.    128 

U.  8.  442;  2  Wh.  841;  14  Pet.  83;  11  Ves.  691;  14  Minn.  72;  1  Md.  Ch.  116. 
In  order  to  obtain  the  specific  performance  of  a  contract,  its  terms  should  be  so 

precise  that  neither  party  can  reasonably  misunderstand  them. 
The  Code  Napoleon  does  not  contain  any  provision  for  the  specific  performance  of 

any  obligation,  but  leaves  the  party  to  a  remedy  solely  of  damages.  Duranton, 

Vol.  10,  p.  486. 
Civil  Code  1927  (1921),  provides  that  specific  performance  can  only  be  had  where 

damages  would  be  an  inadequate  compensation,  and  where  the  party  has  power 

of  performing  the  contract. 
In  the  case  at  bar  damages  would  be  adequate  compensation  to  the  city  of  New 

Orleans,  for  It  could  either  do  the  work  Itself,  and  sue  for  the  costs  thereof  as 

liquidated  damages,  or  could,  as  has  been  the  custom  of  the  city  from  time 

immemorial,  adjudicate  the  performance  of  the  work,  with  subrogation  to  a 

contractor,  and  allow  him  to  recover  from  the  railroad. 
The  construction  of  works  of  magnitude  will  not  be  specifically  enforced  by  the 

court,  nor  conducted  under  its  supervision.    Woods  Ry.  Law,  1171,  Sec.  528 ; 

Green  Brice  on  Ultra  Vires.  468;  128  U.  8.  4:-i8;  Waite's  Action  and  Defences,  5,  p. 

768;  Morawitz  on  Corporations,  2  Par.,  1134-6-6;  see,  also,  9  An.  514;  37  An.  589; 

35  An.  1126. 
The  railroad  company  has  not  the  power,  under  its  charter,  to  perform  this  work. 

ni. 

UNCERTAINTT. 

Ordinance  7483,  if  it  imposes  anything,  imposes  an  obligation  to  continue  an 
existing  embankment.  Thip  suit  can  not  be  maintained  if,  instead  of  attempt- 
ing to  show  the  dimensions  of  the  embankment,  suit  Is  brought  to  compel  the 
excavation  of  a  canal  and  the  building  of  an  embankment  according  to  arbi- 
trary measurement. 

ULTRA  VIRES. 

If  this  Ordinance  7483  could  be  construed  as  imposing  the  obligation  upon  the 
railroad  to  dig  a  canal  and  to  build  an  embankment  as  something  foreign  to 
its  purposes  and  uses  and  unconnected  therewith,  said  ordinance  would 
attempt  to  impose  an  obligation  ultra  rires  and  beyond  the  power  of  the  rail- 
road to  perform.  Every  person  who  enters  into  a  contract  with  a  corporation 
is  bound,  at  its  peril,  to  take  notice  of  the  legal  limits  of  its  capacity.  Woods 
Ry .  Law,  472 ;  10  Gray.  582    11  Allen ,  65 ;  21  How.  441. 
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Anilromd  has  no  implied  power  to  build  a  canal  basin.  Woods  Ry.  Law,  429;  39- 
Pa.  Stat.  337. 

Sor  to  employ  its  funds  In  the  improTing  the  navigation  of  a  stream.  Woods  Ry. 
Law,  479;  13  Beavor,  1;  28  An.  173;  68  N.  Y.  62;  73  111.  23;  37  Wis.  655;  55  111.  413. 

Sor  to  buiM  a  bridge  or  harbor.    24  L.  J.  105. 

A  railroad  company  can  not  devote  any  part  of  its  funds  to  an  object  not  within 
the  scope  of  its  original  construction.  Woods  Ry.  Law,  488;  Digest  Corpora- 
tions. 2,  p.  715;  47  Md.  58. 

There  is  no  action  against  a  railroad  upon  an  agreement  to  advance  money  to  con- 
struct a  pier  and  harbor  at  the  end  of  the  proposed  branch  of  the  railroad. 
Woods  Ky.  Law,  484;  2  Macq.  391. 


The  opinion  of  the  court  was  delivered  by 

McEkeby,  J.  This  is  a  sait  under  the  provisions  of  Ordinance 
No.  74B3  of  the  city  of  New  Orleans,  which  embodies  a  contract  be- 
tween the  city  of  New  Orleans  and  the  defendant,  to  compel  the- 
latter  to  a  specific  performance  of  certain  obligations  therein  stipu- 
latedy  relative  to  the  building  of  an  embankment  or  levee  on  Florida 
walk  from  the  intersection  of  Peoples  avenue  to  Fisherman's  Canal, 
according  to  plans  and  specifications  furnished  by  the  city  surveyor. 
The  cost  of  the  work  is  estimated  at  $50,000.  The  importance  of  the 
work  can  not  be  denied,  and  there  is  also  a  certainty  that  there  are 
obligations  to  the  city  assumed  by  the  defendant  corporation,  arising 
under  said  ordinance,  relative  to  the  continuation  of  the  embank- 
ment along  Florida  walk  to  Fisherman's  Canal,  which  the  railroad 
hhB  not  carried  out  in  good  faith. 

It  has  used  for  a  railroad  bed  an  important  levee  for  economical 
reasons,  and,  in  consideration  thereof,  it  had  agreed  to  continue  the 
embankment  along  Florida  walk  to  its  intersection  with  the  Fisher- 
man's Canal.  Its  failure  to  perform  its  duty  has  resulted  in  this  suit 
to  compel  a  specific  compliance  with  its  agreement. 

The  injustice  of  measuring  all  rights  and  wrongps,  which,  as  a 
remedy,  is  often  inadequate,  led  to  the  establishment  of  the  equity 
power  in  common  law  jurisdiction  of  decreeing  a  specific  perform- 
ance when  the  remedy  at  law  has  failed. 

In  the  jurisprudence  of  this  State,  the  law  is  expressed  in  Articles 
1926,  1927,  Civil  Code.  It  is  therefore  only  when  no  adequate  com- 
pensation can  be  made  in  damages  that  courts  in  this  State  can  de- 
cree a  specific  performance  of  a  contract. 

The  decree  can  not  be  demanded  as  a  matter  of  right.     It  rests- 
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largely  upon  judicial  discretion,  not  arbitrarily  exercised,  but  ac- 
cording to  the  soundest  principles  of  equity  and  justice. 

Not  only  the  question  of  the  ability  of  the  plaintiff  to  seek  adequate 
compensation  in  damages,  but  the  ability  of  the  court  to  gfrant  the 
relief  must  necessarily  enter  into  the  discretion  which  the  court  is 
bound  to  exercisedn  considering  the  remedy  invoked. 

The  contract  must  be  fixed  and  the  liability  of  the  defendant  so 
cert^n  that  the  duty  imposed  upon  him  by  the  court  in  ordering  the 
execution  of  the  contract  can  be  readily  ascertained  and  as  readily 
enforced.  Each  case  must  depend  upon  the  facts  disclosed.  Hen- 
nesy  vs.  Woolworth,  128  U.  S.  438. 

A  strict  adherence  to  this  jurisprudence  is  rendered  the  more  nee- 
essary,  because  of  the  summary  remedy  by  mandamus  allowed  under 
Act  183  of  1888  in  the  enforcement  of  contracts  entered  into  with 
the  State,  parochial  and  municipal  authorities  by  corporations  for 
building  levees,  bridges,  culverts,  etc. 

There  must  be  an  element  of  certainty  in  the  contract  or  the 
courts  would  be  continually  met  with  applications  to  enforce  by 
mandamus,  specifically,  obligations  arising  merely  by  implication, 
and  the  duty,  if  these  writs  were  indiscriminately  granted,  would  be 
imposed  upon  the  judiciary  of  supervising  all  such  contracts  in  their 
execution. 

And  it  would  be  bewildered  with  a  multitude  of  accessory  pro- 
ceedings in  the  way  of  rules  for  contempt,  and  additional  or  supple- 
mental writs. 

The  specifications  for  the  construction  of  the  levee  are  as  follows : 

Specifications  for  embankment  from  the  intersection  of  Peoples 
avenue  and  Florida  walk,  along  Florida  walk  to  the  ^'  Fisherman's 
Oanal." 

Said  embankment  shall  be  built  on  such  lines  as  the  city  engineer 
will  give  when  called  on  for  them.  The  excavation  shall  be  from 
the  river  side  of  the  embankment,  and  shall  form  a  canal  80  feet 
wide  on  top,  and  16  feet  wide  at  the  bottom,  and  7  feet  deep.  That 
there  shall  be  a  beam,  not  less  than  5  feet,  between  the  canal  and 
the  embankment.  The  embankment  shall  have  a  net  grade  of  at 
least  2  feet  above  the  Metairie  Ridge,  as  established  by  the  city 
engineer,  the  slopes  not  steeper  than  one  on  two ;  the  width  of  the 
<2rown  shall  be  regulated  by  the  amount  of  filling  furnished  by  the 
canal. 
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It  shall  be  surfaced  and  crowned  so  as  to  draw  to  either  side,  all 
sabstantially  as  per  accompanying  diagram. 
The  base  shall  be  cleared  of  all  trees  and  brush. 

[Signed]  B.  M.  Habbod, 

City  Engineer, 

In  addition  to  the  building  of  the  levee  the  defendant  corporation 
is  required  to  make  a  canal  of  certain  dimensions.  The  ordinance, 
in  order  to  facilitate  the  extension  or  continuation  of  the  embank- 
ment, authorized  the  defendant  to  take  dirt  from  the  canal.  There 
is  under  the  ordinance  no  obligation  on  the  part  of  the  defendant  to 
dig  a  canal  of  any  dimensions.  Nor  is  there  any  obligation  on  the 
defendant  to  build  a  levee  of  any  particular  dimensions.  If  the  duty 
of  constmcting  a  levee  is  imposed  upon  the  defendant  by  the  con- 
tract, there  is  some  doubt  whether  a  new  levee  is  intended  or  a  con- 
tinuation  of  the  levee,  in  size  and  dimensions,  upon  which  the 
defendant  corporation  was  allowed  to  place  its  tracks. 

We  are  of  the  opinion  that  Act  133  of  1888  in  no  way  changes  the 
provisions  of  Articles  1926-1927  of  the  Civil  Code,  and  that  whep 
there  can  be  adequate  compensation  in  damages,  a  decree  of  specific 
performance  will  not  be  granted. 

The  fact  that  the  city  is  unable  to  advance  money  to  build  the 
levee  is  not  sufficient  to  bring  the  demand  within  the  exception  pro- 
vided by  Article  1927,  Civil  Code. 

It  is  evident  from  the  facts  in  the  case  that  the  city  can  obtain 
adequate  compensation  in  a  suit  for  damages  for  the  breach  of  the 
contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  plain- 
tiff's demand  be  rejected,  without  prejudice  to  sue  for  damages  for 
breach  of  contract. 


No.  10,857. 

Kate   Sherry  Chase  vs.    Hibernia  National  Bank  of    New 

Orleans. 

The  rights  and  duties  of  both  the  stockholders  and  the  corporation  whose  stock 
they  hold  gn'ow  oat  of  a  contract  implied  in  a  subscription  for  stock. 


^ 
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A  wife,  haTing  transferred  her  certificate  of  shares  to  her  husband,  and  having:  bad 
noted  the  transfer  on  the  books  of  the  corporation ;  the  husband  having  sub- 
sequently sold  these  shares;  she  having  brought  suit  against  him  for  separation 
of  property,  and  in  her  petition  having  claimed  the  proceeds,  and  judgment 
having  been  obtained  recognizing  her  rights,  can  not  recover  on  an  error  of 
the  corporation  to  which  she  contributed,  and  which  she  made  her  own  by  her 
judicial  declaration  sufficiently  to  enable  the  defendant  to  maintain  the  plea  of 
prescription  of  ten  years,  running  from  the  day  judgment  was  rendered  In  her 
favor  decreeing  her  to  be  the  owner  of  the  proceeds  of  the  sale  of  the  shares. 

If  the  wife  aid  her  husband  in  converting  her  estate  into  cash  so  that  he  can  use  it, 
it  is  her  fault,  and  she  must  blame  herself  if  he  uses  such  cash  in  payment  of 
his  debts,  and  if  other  people  act  on  the  confidence  which  her  conduct  inspires. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 


Geo.  L.  Bright  for  Plaintiff  and  Appellant. 


J.  C  Gilmore  and  8.  L,  Qilmore  for  Defendant  and  Appellee : 

I. 

The  wife  may  place  her  paraphernal  property  in  the  hands  of  her  husband  as 
owner,  and  his  acts  may  be  purely  administrative  as  to  her,  but  absolute  as  to 
third  parties  who  are  not  subject  to  equities  of  the  wife  in  account  with  her 
husband.  Miller  vs.  Handy,  sheriff,  33  An.,  p.  164,  and  authorities  cited  in  brief. 
Godchaux  vs.  Morrow,  41  An.  716;  La.  National  Bank  vs.  Scott,  42  An.,  p.  785. 

II. 

Third  persons  dealing  with  the  husband  in  his  individual  capacity  are  not  affected 
with  notice  of  the  origin  of  the  property  acquired  from  him  when  his  acts  have 
been  purely  administrative  of  the  property,  title  of  which  was  in  his  name. 
Honold  vs.  Meyer,  36  An.  586;  McNeil  vs.  Tenth  National  Bank,  46  N.  V.,  p.  325. 

III. 

A  corporation  as  a  trustee  is  not  bound  to  notice  title  to  its  shares  for  the  purposes 
of  transfers  when  title  has  been  so  constituted  by  the  owners  of  the  shares. 
Small  vs.  Saloy,  42  An.  183;  Saloy  vs.  Hibernia  National  Bank,  39  An.,  p.  90. 

IV. 

Prescription  and  estoppel  run  against  the  wife  within  the  power  of  administration 
of  her  paraphernal  property  as  against  a/emme  sole.  Perry  on  Trusts,  Sees.  666- 
669,  p.  610;  30  An.,  p.  164;  authorities  cited  in  brief. 

V. 

'Where  a  mandate  to  the  husband  has  been  revoked  by  a  suit  for  separation  of 
property,  prescription  runs  against  the  wife  from  the  date  of  revocation  or 
resumption  by  a  married  woman  of  the  administration  of  her  paraphernal 
iunds.    R.  C.  C,  Arts.  2387,  2391, 3544,  3534,  3538,  3540. 
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The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.  Plaintiff,  before  her  marriage,  was  the  owner  of 
twenty  shares  of  the  capital  stock  of  the  Hibemia  Bank  of  New 
Orleans. 

She  was  married  to  Charles  H.  Chase,  on  the  5th  of  November, 
1870. 

She  collected  three  dividends  of  her  shares  after  her  marriage. 

On  the  6th  day  of  November,  1872,  she  transferred  these  shares  to 
her  hnsband  by  written  instrument. 

No  consideration  was  paid — none  is  expressed  in  the  transfer  ex- 
cept the  customary  **  for  value  received  "  of  bills  and  promissory 
notes. 

An  entry  of  transfer  was  inscribed  on  the  books  of  the  bank. 

On  the  23d  of  September,  1873,  Chase  transferred  these  shares  to 
Joseph  Maristany,  and  they  were,  from  time  to  time,  thereafter 
transferred  to  different  parties. 

The  capital  stock  of  the  bank  was  twice  reduced,  also  the  number 
of  shares. 

Those  claimed  by  plaintiff  were  reduced  to  sixteen  at  first,  and  in 
the  faU  of  1886  this  number  was  reduced  to  twelve. 

Six  hundred  dollars  were  paid  on  the  last  of  these  shares  called 
in,  and  nothing  on  the  first. 

The  Hibemia  Bank  has  been  reorganized  and  is  now  the  Hibemia 
National  Bank. 

The  plaintiff  kept  a  bank  account  at  this  bank. 

The  defendant  had  no  notice  of  an  adverse  claim  of  plaintiff  before 
the  1st  day  of  December,  1890,  some  eight  months  after  her  hus- 
band's death. 

Plaintiff  sued  her  husband  for  a  separation  of  property. 

She  alleges  in  her  petition  for  a  separjition  that  she  was  the  owner, 
at  the  time  of  her  marriage,  of  property  which  she  describes,  and 
that  her  husband  assumed  its  administration  and  sold  the  bank  stock 
for  the  sum  of  $2640,  and  that  the  total  appropriated  tc  his  own  use  was 
114,100,  less  '^$2500  of  the  said  amount,  which  was  invested  in  her 
name  in  a  lot  of  ground  as  an  investment  of  so  much  of  her  para- 
phernal fund. 

During  the  trial  for  a  separation  of  property  she  introduced  in 
evidence  the  certificate  of  the  cashier  of  the  bank,  to  prove  the 
transfer  of  the  shares  to  her  husband. 
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On  the  6th  day  of  November,  1877,  in  said  suit,  she  obtained  a 
judgment  against  her  husband  for  a  separation  of  property  and  for 
$11,620,  and  for  recognition  of  her  rights  to  the  lot  in  her  name. 

A  writ  of  fi.  fa,  was  issued  under  the  judgment  and  was  returned 
not  satisfied. 

The  purpose  of  this  suit  is  to  recover  from  the  bank  the  value  of 
the  shares,  alleged  as  being  $5000,  and  dividends  amounting  to  $6000. 

The  plaintiff  appeals  from  an  adverse  judgment. 

Plaintiff's  counsel  in  support  of  his  claim  ably  argues  the  propo- 
sition that  the  transfer  to  the  husband  is  an  absolute  nullity,  which 
can  not  in  any  respect  avail  the  bank  in  its  defence.  The  wife  parted 
with  her  possession  of  the  certificate  of  shares  in  favor  of  her  hus- 
band, and  was  a  party  to  the  error  committed  by  the  officer  of  the 
bank  in  entering  a  note  of  the  transfer  on  its  books. 

There  can  be  no  question  that  the  bank  should  have  refused  to 
act  and  should  have  declined  to  incur  any  responsibility. 

We  are  called  upon  to  determine  whether  the  responsibility  still 
exists. 

The  plaintiff  by  her  voluntary  act,  without  marital  infiuence,  sev- 
ered her  relations  with  the  bank  as  a  shareholder. 

She  placed  her  husband  in  charge  and  gave  him  control. 

There  was  at  least  an  inchoate  transfer  made,  which  by  admission 
or  the  lapse  of  time  eould  become  legal. 

The  bank  from  that  time  was,  by  the  registry  of  the  stock  the 
trustee  of  the  husband. 

He  collected  a  dividend  while  the  stock  was  in  his  name. 

After  many  years  of  acquiescence  she  called  on  the  bank  for  the 
shares,  as  if  only  a  few  days  had  elapsed,  and  no  intention  of  trans- 
ferring them  had  ever  been  entertained. 

The  husband  had  the  administration,  as  alleged  by  her,  and  she 
placed  these  shares  in  his  name  as  his  own. 

There  was,  to  say  the  least,  something  of  a  conversion  from  this 
time.    Miller  vs.  Handy,  Sheriff,  88  An.  164. 

In  business  matters,  if  other  people  act  on  the  confidence  in  the 
husband  which  her  conduct  inspires,  the  wife  must  blame  herself. 
Succession  of  Gilmoro  vs.  Bailey,  12  An.  562. 

Plaintiff  sued  to  dissolve  the  community  and  for  judgment  for  dif- 
ferent amounts,  among  these  that  realized  by  her  husband  from  the 
conversion  of  the  certificate  of  shares. 
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In  the  preaent  snic  the  wife  erroneously  testified  that  her  hns- 
bimd  never  at  any  time  assumed  the  administration  of  her  property. 

She  obtained  judgment  for  the  proceeds  of  these  certificates. 

Had  she  sold  them  to  her  husband,  as  now  contended,  he  would 
have  been  responsible  for  the  price,  and  not  for  the  amount  received 
by  him  when  he  sold  them. 

EQs  wife  can  not  escape  the  effect  of  these  proceedings  and  pass 
them  as  if  void.  Her  declarations  to  obtain  the  judgment  were 
made  with  the  legal  authority  of  the  judge. 

Estoppel  by  judicial  declaration  will  not  apply  to  escape  the 
effect  of  marital  influences. 

There  is  no  intimation  of  such  influence.  She  is,  therefore, 
bound  by  the  conversion,  and  the  judgment  made  conclusive  by  the 
lapse  of  time. 

She  can  not  be  allowed  to  shift  her  position  at  will. 

In  her  first  suit,  with  legal  evidence,  she  maintained  the  allega- 
tion that  her  husband  sold  these  bank  shares  and  received  the  price. 

In  the  present  suit  she  proposes  to  ignore  those  proceedings 
entirely  and  recover  judgment  as  if  she  had  never  parted  with  the 
title  and  had  never  placed  her  husband  in  possession  of  the  certifi- 
cate. 

Plaintiff  contends  that  the  conversion  dates  from  the  date  of  her 
demand  for  their  delivery. 

The  error  is  not  of  that  date. 

The  delivery  of  the  shares  and  her  judicial  declarations  fix  an 
earlier  date. 

A  corporation  is  ordinarily  justified  in  treating  the  assignee  and 
holder  of  certificates  of  stock  as  the  owner.     3  Am.  Rep.  586. 

Although  this  principle  does  not  justify  a  corporation  in  making  an 
illegal  registry ;  when  the  owner  calls  alone  and  has  the  transfer 
noted;  knew  that  they  were  transferred  into  third  hands,  and 
claimed  the  proceeds ;  the  dates  of  her  acts  and  declarations  can 
not  be  left  out  of  all  consideration. 

"The  relation  of  stockholders  to  the  corporation  whose  stock  they 
hold  is  that  of  contract,  and  the  rights  and  duties  of  both  parties 
grow  out  of  contract  implied  in  a  subscription  for  stock.  "  Supply 
Ditch  Co.  vs.  Elliott,  Vol.  10  Colorado,  827. 

When  the  wife  is  one  of  the  parties  to  such  a  contract  she  is  not 
relieved  from  every  care  and  concern  of  an  owner. 
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Barbridge  vs.  Crowley  et  al. 

There  can  be  no  estoppel,  plaintiff  urges,  because  the  transfer 
made  by  the  wife  to  the  husband,  the  basis  of  defendant's  liability, 
was  made  years  before  the  institution  of  her  suit  against  the  hus- 
band, and  that  defendants  were  not  thereby  induced  to  change  their 
positions. 

The  estoppel  is  not  by  recitals  of  a  deed,  or  by  conduct. 

The  plea  is  based  on  the  solemn  act  of  a  competent  court,  which 
plaintiff  has  executed  in  part,  at  least. 

Judicial  declarations  are  accepted  as  true  without  regard  to  any 
influence  they  may  have  had  on  the  party  in  whose  behalf  they  are 
pleaded. 

Article  8626  of  the  Civil  Code,  relative  to  the  suspension  of  pre- 
scription, is  quoted  as  applying.     It  does  not  apply. 

The  plea  of  prescription  interposed  by  the  defendant  is  a  bar  to 
plaintiff's  demand. 

The  husband  is  not  bound  in  warranty  to  the  bank. 

The  act  was  that  of  the  wife,  which  she  has  made  clearly  hers. 

The  error  if  actionable  would  give  right  to  damages  owing  to  de- 
fendant's negligence^  which  do  not  give  a  right  to  cite  plaintiff's 
husband  in  warranty. 

Plaintiff's  right  of  action  accrued  more  than  ten  years  prior  to  the 
institution  of  this  suit.  More  than  that  length  of  time  had  elapsed 
from  the  date  of  a  judgment  in  her  favor,  decreeing  her  to  be  the 
owner  of  the  price  for  which  the  property  was  sold  by  her  husband. 

Judgment  affirmed  at  plaintiff's  costs. 
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Miss  Ida  Dusbbibge  vs.  Chas.  H.  Crowley  et  al. 

1.  In  a  petitory  action,  the  unsuccessful  defendant,  tbough  previously.a  possessor 
in  good  faith,  is  liable  for  rent  or  rental  value  from  judicial  demand. 

2.  Defendants  are  entitled  to  their  beneficial  expenditures  for  repairs,  improTC- 
ments,  taxes,  etc  ,  but  they  can  not  claim  taxes  paid  by  the  authors  of  their  In- 
yalid  title,  who  had  the  enjoyment  of  the  property  exceeding  in  value  the  taxes 
paid. 

a.  There  being  no  proof  of  enhanced  value  of  the  property  resulting  fron  de- 
fendant's expenditures  thereon  beyond  the  amount  of  the  expenditures  thena- 
selves,  the  allowance  in  their  favor  of  the  expenditures  satisfies  their  right. 
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A  PPEAL  from  the  Twenty -fourth  District  Court  for  the  Parish  of 
x\    St.  Bernard,  Ldvaudais  J. 


Walshe  &  Braughfiy  for  Plaintiff  and  Appellee,  cited:  C.  C.  Arts. 
o03  and  508;  38  An.  150;  O.  P.,  Arts.  907  and  890. 


Drolla  <£r  AugustiUy  for  Defendants  and  Appellants,  cited :  28  An. 
830;  15  An.  698;  27  An.  398;  38  An.  150;  16  An.  415;  2  An.  347;  5 
An.  380;  3  La.  543;  99  U.  S.  520. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  plaintiff  brought  a  petitory  action  against  the 
defendants  for  the  ownership  of  certain  real  estate,  coupling  there- 
with a  demand  for  partition  and  for  one- fourth  the  rents  or  rental 
value  of  the  property  from  judicial  demand. 

The  case  was  before  us  in  April  last  upon  exception  to  the  cumu- 
lation of  such  demands,  which  had  been  maintained  in  the  court 
below,  but  was  reversed  in  this  court.  Durbridge  vs.  Crowley  et  als., 
43  An.  504. 

The  defendants  answered  denying  plaintiff's  allegation  of  title, 
aUeging  that  they  had  paid  out  as  expenses  on  the  property  for  im- 
provements, repairs,  taxes,  insurance,  etc.,  the  sum  of  $1040.49, 
which  should  be  reimbursed  to  them  in  e^ent  of  destitution  of  title, 
and  calling  in  warranty  the  author  of  their  own  title.  The  warrantor 
appeared  and  pleaded  a  general  denial. 

On  these  issues  the  case  went  to  trial,  and  resulted  in  a  judgment 
recognizing  plaintiff  as  one-fourth  owner,  [decreeing  a  partition, 
giving  her  judgment  against  defendants  for  rents  from  judicial  de- 
mand, and  giving  defendants  judgment  against  plaintiff  for  one- 
fourth  of  expenses  claimed  and  proved  by  the  former,  together  with 
a  judgment  in  favor  of  defendants  against  the  warrantor  for  the  pur- 
chase price. 

The  defendants  only  have  appealed.  They  do  not  complain  of  the 
judgment  so  far  as  the  maintenance  of  plaintiff's  title  is  concerned 
or  as  to  the  decree  of  partition. 

Their  complaint  is  confined  to  the  adjustment  of  the  revenues  and 
expenses. 
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Nicholson  and  WIfevB.  Tax  Collector. 

1.  As  to  the  rents,  defendants  were  clearly  liable  for  rent  from 
judicial  demand.     Rev.  C.  C.  503;  Dufllho  vs.  Mayor,  27  An.  399. 

The  evidence  clearly  fixes  the  rental  value  at  the  rate  allowed  by 
the  court.  During  a  portion  of  the  time,  since  judicial  demand,  de- 
fendants rented  out  the  property  at  that  rate — during  the  rest  of  the 
time  they  used  it  themselves. 

They  are  liable  for  the  rental  value  in  both  cases. 

2.  As  to  the  allowance  in  their  favor,  the  court  allowed  defendants 
all  they  claimed  in  their  answer,  viz.,  one -fourth  of  the  expenses 
for  improvements,  taxes,  etc.,  paid  out  by  them  during  their  sup- 
posed ownership. 

Their  claim  for  one- fourth  the  taxes  which  had  been  paid  by  the 
authors  of  their  title  has  no  support  either  in  their  pleading,  in  the 
proof  or  in  the  law.  The  property  is  shown  to  have  had  a  rental 
value,  and  those  who  paid  the  taxes  had  the  use  and  enjoyment  of 
the  property.  Even  as  possessors  in  good  faith  they  would  be  bound 
to  compensate  the  taxes  against  the  rents. 

Appellants  also  claim  an  allowance  for  the  enhanced  value,  result- 
ing from  their  expenditure  on  the  property.  No  enhancement  ia 
proved  beyond  the  amount  of  the  expenditures,  and  the  allowance 
for  the  latter  satisfies  all -their  possible  right. 

Judgment  afilrmed. 
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106    235  GEOBQE  NICHGLBON   AND  WlFE  VS.  C.  H.  PABKEB,  TAX  COLLECTOR. 

Tbe  publisher  of  a  newspaper  is  not  a  *'  manutactarer  of  stationery  "  within  the 
meaning  or  intent  of  Article  207  of  the  Constitution.  Decision  in  State  ys.  Dupre^ 
42  An.  561,  referred  to,  and  its  inapplicability  to  the  instant  case  shown. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

F.  P.  Pochi  and  Lamar  C,  Quintero  for  Plaintiffs  and  Appellants : 

Publishers  of  newspapers  are  manufacturers  for  the  same  reasons  that  makers  of 
blank  books  and  publishers  of  printed  books  are  manufacturers,  within  the  in- 
tendment of  the  Constitution.    42  An.  561. 

Makers  of  blank  books  are  manufacturers,  because  blank  books  are  articles  of 
"  stationery."    42  An.  561. 
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Property  en|?ai?ed  in  the  publication  of  a  newspaper  is  exempt  from  taxation,  be- 
cause capital,  etc.,  engaged  in  the  manufacture  of  **  stationery  "  is  exempt  from 
taxation.    Constitution,  Article  207. 

Buck^  DinkeUpiel  &  Hart  on  the  same  side. 


H.  C.  Cage  and  W.  B,  Sommerville,  Assistant' City  Attorneys,  and 
Ckirleion  Hunt^  City  Attorney,  for  Defendants  and  Appellees : 

1.  Words  used  in  a  constitution  are  to  be  taken  in  their  usual  and  customary  sig- 
nification.   Cooley  Const.  Lim.,  58;  Story  on  Const.,  Sec.  453. 

2.  Exemptions  are  to  be  strictly  construed.    Cooley  Const.  Lim.,  61,  381,  528. 

3.  Only  manufacturers  specifically  named  therein  are  exempt  from  taxation  by 
Article  207  of  Constitution,  1879. 

4.  A  newspaper  is  not  an  article  of  "  stationery."    Worcester's  Dictionary,  Web- 
ster's Dictionary,  Century  Dictionary,  Verbo  '•  Stationery." 

Wynne  RogerSy  Attorney  for  Tax  Collector,  on  same  side. 


The  opinion  of  the  court  was  delivered  by 

Fekxer,  J.  Plaintiffs,  as  owners  of  the  presses,  boilers,  type, 
machinery,  and  other  appurtenances  used  by  them  in  printing  and 
pablishing  the  newspaper  known  as  the  ''Daily  Picayune,"  claim 
exemption  from  taxes  levied  on  said  property,  by  virtue  of  Article 
207  of  the  Constitution,  which  exempts  from  taxation  property 
^'employed  in  the  manufacture  of  textile  fabrics,  leather,  shoes, 
harness,   saddlery,     *     *     atationery,  ink,  and  paper,"  etc. 

In  case  of  State  vs.  Dupr6  &  Heareey,  42  An.,  p.  561,  we  had  under 
consideration  the  preceding  Article  206,  which  exempts  from  license 
taxation  all  ''  manufacturers  other  than  those  of  distilled  alcoholic 
or  malt  liquors,  tobacco  and  cigars,  and  cotton  seed  oil." 

The  difference  between  the  two  articles  is  very  pointed.  Article 
206  exempts  from  license -tax  all  manufacturers,  with  certain  desig- 
nated exceptions;  Article  207  exempts  from  property -tax  only 
manufacturers  of  certain  designated  articles. 

The  question  in  Dupr^'s  case  was  whether  the  publisher  of  a  news- 
paper is  a  manufacturer ;  the  question  in  the  instant  case  is  whether 
such  a  publisher  is  a  manufacturer  of  ''  stationery." 

In  Dupr^'s  case  we  held  that,  although  the  publisher  of  a  news- 
paper might  not  be  considered  as  a  manufacturer  in  the  general  ac- 
ceptation of  that  term,  yet  that  the  Constitution  evidently  used  the 
term  in  a  broader  sense,  and  we  referred  to  the  following  Article  207, 
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which  treated  a  maker  of  stationery  as  a  manufacturer,  and  we  held 
that,  if  a  maker  of  stationery,  such- as  blank -books,  account-books, 
etc.,  was  a  manufacturer,  the  maker  of  printed  books  and  of  news- 
papers must  equally  be  so  considered.  We  referred  to  the  provision 
of  Art.  207  on  the  subject  of  the  manufacture  of  '^  stationery  "  merely 
by  way  of  analogy  and  illustration ;  but  there  is  certainly  no  word  in 
the  opinion  which  hints  that  the  publisher  of  a  newspaper  was  a 
manufacturer  of  stationery.  If  we  had  so  considered,  a  mere  state- 
ment  of  the  fact  would  have  solved  the  case,  since  nobody  questions 
that  the  Constitution,  in  express  terms,  recognizes  the  maker  of  sta- 
tionery as  a  manufacturer. 

In  that  case,  all  our  reasoning  by  analogy  would  have  been  super- 
fluous, and  the  dissenting  opinions  in  the  case  would  not  have  been 
written.  That  the  publisher  of  a  newspaper,  any  more  than  a  pub  - 
Usher  of  books,  is  not  a  manufacturer  of  stationery,  is  a  proposition 
to  our  minds  so  self-evident  that  its  statement  is  sufficient  without 
the  necessity  of  any  enforcement.  The  contrary  would  doubtless 
never  have  been  advanced  by  any  one  but  for  a  very  gross  misinter- 
pretation of  our  opinion  in  Dupr6's  case. 

Judgment  affirmed. 


No.  10,938. 
George  Nicholson  and  Wife  vs.  City  of  New  Orleans  bt  al.. 

The  case  Is  identical  in  questions  presented  with  No.  10,939  just  decided. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
M<mroe^  J,  


Same  counsel  as  in  preceding  case. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  questions  involved  in  this  case  are  identical  with 
those  just  decided  in  case  of  same  plaintiffs  vs.  Parker,  No.  10,939^ 
and  for  the  reasons  there  given,  judgment  affirmed. 
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No.  10,889. 

The  State  of  Louisiana  vs.  Mrs.  Baker. 

L  The  precision  required  In  indlotments  for  crime  before  courts  of  record  Is  not 
applicable  to  afBdaTits  against  violators  of  municipal  ordinances  before  re- 
corders' courts. 

2.  An  alBdaTit  against  defendant  for  keeping  an  assignation  house  at  a  designated 
place.  In  Tiolatlon  of  Section  8  of  Ordinance  i4»i,  Is  a  sufficient  foundation  for 
trial  and  sentence,  although  It  does  not  state  all  the  circumstances  contained 
in  the  section  referred  to  as  constituting  the  offence. 
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A  PPEAL  from  the  Second  Recorder's  Court  of  the  City  of  New 
*^    Orleans.    Aucoin,  J. 


Henry  Renshaw^  Assistant  City  Attorney,  and  Carleton  Hunt,  City 
Attorney,  for  Plaintiff  and  Appellee. 


Jag.  C.  Walker  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fennbr,  J.  The  defendant,  charged  with  violating  a  mnnicipal 
ordinance,  was  tried  before  the  recorder,  and  sentenced  to  pay  a  fine 
of  |25,  or,  in  default  of  payment,  to  be  imprisoned  for  80  days.  She 
appeals  to  this  court,  and  asserts  that  the  fine  and  penalty  imposed 
are  illegal,  because  she  was  charged,  tried,  and  sentenced  for  no 
offence  denounced  by  any  municipal  ordinance. 

The  afildavit,  under  which  she  was  held,  charges  her  with  keeping 
"  an  assignation  house,  in  violation  of  Section  8,  of  city  ordinance 
4484,  Council  series." 

The  said  section  is  in  the  following  words:  ''That  whenever  a 
house  of  prostitution,  or  assignation,  within,  or  without,  the  limits 
established  by  this  ordinance,  may  become  dangerous  to  public 
morals,  either  from  the  manner«in  which  it  is  conducted  or  the 
character  of  the  neighborhood  in  which  it  is  situated,  the  mayor 
may,  on  such  acts  coming  to  his  knowledge,  order  the  occupant  of 
such  house,  building,  or  room,  to  remove  therefrom  within  a  delay 
of  five  days,  by  service  of  notice  on  such  occupants  in  person,  or  by 
posting  the  notice  on  the  door  of  the  house,  building,  or  room,  to 
remove  therefrom  within  a  delay  of  five  days,  and  upon  such  occu- 
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. « 

pant's  failing  to  do  so,  each  shall  be  punished  as  provided  in  Section 
10  of  this  ordinance." 

The  record  shows  that  the  recorder  received  full  proof  that  ac- 
cused was  keeping  an  assignation  house  at  No.  336  Dauphine  street ; 
that  the  mayor  had  received  a  petition,  signed  by  numeroas  rcBi- 
dents  of  the  neighborhood,  complaining  and  denouncing  the  same  as 
injurious  to  public  morals ;  that  he  had  served  upon  defendant  the 
notice  provided  by  the  ordinance;  and,  that  she  had  not  removed 
within  the  delay  therein  stated. 

The  defendant,  however,  excepted  to  all  the  evidence,  and  ob- 
jected to  the  whole  proceeding,  on  the  ground  above  indicated  that 
she  was  not  charged  with  any  offence  denounced  in  the  Section  8 
of  said  ordinance.    No  other  offence  is  denounced  by  that  section 
except  the  keeping  of  a  house  of  prostitution,  or  assignation,  in  a 
designated  locality,  afieT  having  been  notified  by  the  mayor  to  re- 
move within  fi\re  days,  and  afUr  having  failed  to  remove  within  that 
delay.    The  charge  in  the  affidavit  that  she  was  keeping  an  assigna- 
tion house,  ^'  in  violation  of  Section  8,"  meant,  and  could  mean,  noth- 
ing but  that  she  was  so  keeping  it,  after  receiving  the  notice,  and 
after  the  expiration  of  the  delay  allowed. 

The  affidavit  was  sufficient,  the  evidence  under  it  was  properly 
received,  and  the  sentence  corresponded  to  the  offence. 

The  precison  required  in  indictments,  for  crime  before  courts  of 
record,  is  not  required  in  affidavits  for  violation  of  municipal  ordi- 
nances before  recorders'  courts,  which  are  not  courts  of  record. 
State  vs.  Dunbar,  43d  An. 

We  have  already  maintained  the  legality  and  constitutionality  of 
this  ordinance.     State  vs.  Mack,  41  An.   1079.     Judgment  affirmed. 


No.  10,775. 

Succession  of  Harry  Harvey   and   Mrs.    Mary  Harvey   vs. 

William  Harvey  et  al. 

L  In  case  an  appellant  procures  certiorari  and  brings  up  documents  in  theoriffi- 
nal  which  are  missing  from  the  transcript,  and,  also,  a  supplemental  transcript, 
durlBg  the  pending  of  appellee's  motion  to  dismiss,  and  under  a  reservation 
by  the  court,  the  motion  will  be  denied,  inasmuch  as  such  records  satisfy  all  of 
the  appellee's  reasonable  requirements. 
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1  Where  the  objection  taken  Is,  that  a  transcript  of  appeal  improperly  includes 
tvo  different  and  distinct  records,  incompatible  with  each  other,  it  will  not  be 
entertained,  the  transcript  disclosing  the  cumulation  of  the  two  causes  in  the 
District  Court  by  consent. 

>c€withstandlng  the  action  of  an  emancipated  minor  against  his  tutor,  respecting 
acts  of  tutorship,  is  prescribed  by  four  years,  to  begin  from  the  date  of  his  ma- 
jority, yet  if  the  tutor  take  the  initiatiye  and  file  an  account  of  his  acts  of  tutor- 
ship, to  which  his  former  ward  makes  opposition,  the  plea  can  not  be  made 
arailable  to  the  tutor.  In  such  case,  the  accountant's  act  in  submitting  his 
gestion  to  judicial  investigation  and  Judgment  is  tanto mount  to  an  abandon- 
ment of  the  benefit  of  the  bar  of  the  statute. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\    Voorhiesy  J. 


B.  R,  Forman  for  Appellant : 

When  one  who  was  a  tutor  voluntarily  files  an  account  of  his  gestion  and  cites 
his  former  ward  to  show  cause  why  it  should  not  be  approved  and  homolo- 
gated, waives  the  four  years'  prescription  of  Article  362,  C  C,  and  is  estopped 
by  his  judicial  admission  and  prayer  from  pleading  prescription  when  defend- 
ant appeara  and  opposes  the  account.  He  can  not  summon  defendant  to  court 
and  then  shut  the  door  in  his  face. 

Equality  is  the  fundamental  basis  of  a  partition.  The  whole  estate  must  be 
partitioned  at  one  time,  mutual  accounts  settled,  and  the  heir  or  widow  in 
community  who  has  received  rents  and  revenues,  or  part  of  the  estate,  must 
account  for  the  same  In  the  partition. 


GUmon  dt  Hally  contra : 

A  minor's  action  against  a  tutor,  for  acts  of  tutorship.  Is  prescribed  by  four  years 
after  the  date  of  majority.    C.  C.  362  (H56). 

An  beir  can  plead  the  prescription  of  four  years  to  a  co-heir's  opposition,  claiming 
against  a  tutor  for  acts  of  tutorship,  not  asserted  until  more  than  four  years 
after  a  co-heir's  majority.  C.  C.  362,  (356) ;  37  An.  900,  Giddon's  Executor's  vs. 
Mobley;  S7  An.  221,  Cochran  vs.  VIoIett;  37  An.  WS,  Bedell  vs.  Calder;  31  An.  723, 
Sac' of  Romero;  30  An.  468,  Galllen  vs.  Reagan. 

A  totrix,  filing  for  account,  can  plead  the  prescription  of  four  years  to  an  action 
of  heirs  for  acts  of  tutorship  against  her.    C.  C.  362  (3o6). 

An  heir  that  does  not  claim  for  acts  of  tutorship  after  attaining  majority,  but  con- 
tinues to  live  with  the  family  under  the  management  of  the  surviving  parent 
for  many  years  after  the  plea  of  prescription  of  four  years  could  have  been 
successfully  pleaded,  consenting  to  all  that  was  done,  with  which  acts  the  ^elr 
was  perfectly  familiar,  and  also  consenting  to  the  sale  of  real  estate  belonging 
to  the  ancestor's  estate,  to  pay  the  debts  for  delinquent  taxes  and  family  sup- 
port, ratifies,  acquiesces  In  and  endorses,  expressly  and  implicitly,  tlu  acts  of 
tbe  parent  who  retains  the  management  of  the  estate  until  the  heirs  are  ail  of 
age.  and  the  children  of  such  heir  are  estopped  from  contesting  such  acts  of 
management.  30  An.  1138,  Sue.  of  Bauman ;  31  An.  100,  Factors  and  Traders  Ins. 
Co.  vs.  DeBlanc;  33  An.  1236,  Sue.  of  James  Hoss;  8o  An.  IIGI,  Lafitte,  Dufllho  A 
Co.  vs.  Godchaux ;  36  An.  661,  Allison  vs.  Watson. 

6 
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On  Motion  to  Dismiss. 

Watkins,  J.  The  grounds  assigned  are,  (1)  that  the  transcript 
is  insufficient  and  incomplete,  not  containing  many  of  tbe  most  im- 
portant documents  filed  in  and  used  by  the  lower  court  on  the  trial,, 
and  which  are  essential  to  a  trial  of  the  case  in  this  court  on  appeal ; 
(2)  that  the  transcript  contains  two  different  and  antagonistic  cases, 
which  should  have  been  brought  up  separately. 

Since  the  filing  of  the  motion  to  dismiss  appeal,  under  a  special 
reserve  by  this  court,  counsel  for  appellant  procured  certix)rariy  and 
thereunder  has  brought  up  a  supplemental  transcript,  said  to  contain 
the  missing  documents.  He  has  also  brought  up  in  the  original  a  large 
bundle  of  papers  from  the  files  of  the  Civil  District  Court,  as  an  ad- 
ditional supplement  to  the  transcript. 

As  the  case  is  undisposed  of,  and  the  production  of  these  copies 
and  originals  appears  to  satisfy  all  the  reasonable  requirements  of 
the  appellee's  motion  this  ground  may  be  dismissed  without  further 
consideration. 

On  the  other  branch  of  the  motion  it  will  suffice  to  state  that  the 
two  cases — respectively  entitled  in  the  Civil  District  Court,  **  Suc- 
cession of  Harry  Harvey,  No.  19,508,''  and  "  Mary  Harvey  vs.  Harry 
Harvey,  Wm.  Harvey  et  als.  No.  20,017  " — ^which  are  included  in 
one  transcript,  are  germane  to  each  other,  and  form  essential  parts 
of  identically  the  same  litigation. 

The  original  suit  was  for  a  partition  of  the  succession  of  Harry 
Harvey,  between  the  surviving  widow  and  heirs  of  deceased. 

The  other  proceeding  is  merely  a  demand,  by  the  tutor  of  certain 
of  the  grandchildren,  upon  the  grandmother,  for  an  accounting  and 
settlement  of  the  proceeds  of  property  sold,  rents  and  revenues  col- 
lected, and  of  her  disposition  of  certain  movables,  left  in  her  posses- 
sion, the  aggregate  value  of  which  is  placed  at  some  $43,000. 

It  appears  that  the  succession  of  Harvey,  No.  19,608,  was  allotted 
to  Division  '*E,"  and  the  partition  suit  was  improperly  allotted  to 
Division  ^'  C,"  and  by  consent  of  parties  the  latter  was  transferred 
to  Division  *'E,"  and  thereafter  all  proceedings  were  conducted 
before  division  '<  E  "  under  double  titles  and  numbers,  as  one  case, 
and  without  objection. 

On  this  state  of  facts  we  are  of  opinion  that  the  transcript  was 
correctly  made  and  brought  up,  and  would  have  been  defective 
otherwise.     Vascocu  vs.  Woodward,  35  An.  555. 

Motion  denied. 
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On  the  Merits. 

Harry  Harvey  died  in  April  of  1872,  leaving  Mary  Harvey,  his- 
widow,  surviving,  and  seven  children,  only  one  of  whom,  Josephine,. 
vasof  fall  age,  and  who  subsequently  married  William  F.  Blake- 
more.  Deceased  left  a  will,  in  which  he  beqneathed  in  favor  of  his 
widow  and  seven  children  all  of  his  property,  share  and  share  alike. 
In  the  will  no  designation  of  an  executor  was  made,  and  there  was  no 
dative  testamentary  executor  appointed.  The  widow  qualified  as 
natural  tutrix,  and  as  such  administered  the  succession  of  the  de- 
ceased, after  having  caused  the  last  will  of  her  husband  to  be  pro- 
bated. No  account  of  her  gestion  was  filed  until  June  1,  1887,  at 
which  time  her  youngest  child,  Harry,  became  of  full  age.  That 
was  a ^nal  account,  or  purported  to  be;  and  on  the  10th  of  June, 
1889,  she  filed  a  supplemental  account. 

Mrs.  Harvey's  daughter,  Alice,  married  J.  J.  Culligan  on  June  15, 
1881,  and  died  in  1885,  leaving  her  husband  and  two  minor  children 
gmviving.  She  came  of  full  age  on  the  10th  of  January,  1875,  five 
years  before  her  marriage,  and  two  years  after  her  father's  death. 

Representing  his  two  surviving  children — grandchildren  of  Mary 
and  Harry  Harvey — Culligan,  tutor,  opposed  the  first  account,  on 
various  grounds — all  of  the  other  heirs  having  consented  to  their 
mother's  management,  administration  and  account. 

During  all  of  those  years  Alice  Harvey  resided  in  and  made  the 
family  domicil  her  home,  until  a  year  had  elapsed  after  her  marriage. 

She,  apparently,  acquiesced  in  all  that  her  mother  had  done,  and 
was  furnished  from  the  revenues  and  resources  of  the  comnmon  prop- 
erty the  means  of  support  and  livelihood.  In  1879,  nearly  four  years 
after  she  became  of  full  age,  she  voluntarily  joined  the  other  children 
and  her  mother  in  an  act  of  sale  of  a  piece  of  the  common  property,, 
in  order  to  raise  money  wherewith  to  pay  taxes  and  debts  incuri'ed 
in  the  support  of  the  family — herself  amongst  the  number. 

To  the  opposition  of  Culligan,  tutor,  to  the  original  account,  a  plea 
of  four  years'  prescription  was  filed  by  Mrs.  Mary  Harvey^  accountanty 
and  Harry  Harvey.  There  was  judgment  sustaining  this  plea  of  pre- 
scription, and  the  supplemental  account,  not  having  been  opposed, 
was  duly  homologated,  as  of  course. 

Widow  Mary  Harvey  brought  a  suit  for  a  partition  of  the  common 
property,  on  the  28th  of  January,  1887,  to  which  all  of  the  children 
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consented — the  tutor,  Calligan,  alone  making  opposition.  This  suit 
was  sabseqnently  transferred  to  the  mortuaria.  There  was  a  judgment 
awarding  a  partition,  and  Cullingan,  tutor,  made  opposition  to  its 
homologation ;  but  it  was  unavailing.  The  property  was  sold  for  tbe 
purpose  of  effecting  a  partition,  and  the  proceeds  of  sale  were  de  - 
posited  in  bank,  to  await  the  issue.  Those  are  the  two  judgments 
from  which  Culligan,  tutor,  has  appealed. 

In  regard  to  the  prescription  of  four  years,  the  claim  of  the  ex* 
ceptants  is,  that  Alice  Harvey,  survived  her  father's  death  in  1872, 
became  of  full  age  on  the  10th  of  January,  1875,  was  married  the 
15th  of  June,  1881,  and  died  on  the  10th  of  September,  1883 ;  hence, 
the  two  children  bom  of  that  marriage  inheritedj  her  succession  as 
beneficiary  heirs,  and  succeeded  to  her  rights,  just  in  the  same  situa- 
tion they  were  in,  at  her  death — they  participating  in  their  grand- 
father's succession  by  representation.     R.  C.  C.  894,  et  seq. 

The  plea  is  urged  against  the  opposition  of  Culligan,  tutor,  as  the 
legal  representative  of  Alice  Harvey,  his  deceased  wife,  treating  her 
as  an  emancipated  minor,  of  whom  his  minor  children  were  only  rep— 
resentatives.  The  article  of  the  code  relied  upon  as  sustaining 
the  plea  is  couched  in  the  following  words,  to -wit: 

^^  The  action  of  the  minor  against  his  tutor  respecting  the  acts  of 
his  tutorship  is  prescribed  by  four  years,  to  beg^  from  the  date  of 
his  majority."     R.  C.  C.  362. 

While  an  opposition  to  an  account  is  not  an  actiouy  but  an  ansioerj 
yet,  as  the  plea  of  the  accountant  has  treated  it  as  such,  for  the  pur- 
poses of  argument  we  may  so  consider  it.  Essentially,  the  account 
and  opposition,  considered  together,  constitute  an  action  <'  respect- 
ing the  acta  of  the  tutorship."  This  action  was  instituted  long  since 
the  expiration  of  the  four  years'  limit,  counting  from  the  date  of  the 
majority  of  Alice  Harvey,  mother  of  opponents.  It  was  during  the 
progress  of  the  trial  of  the  account  that  Mrs.  Harvey  tendered  the 
plea  of  four  years'  prescription. 

The  contention  of  the  opponents  is,  that  while  the  tutrix  of  an 
emancipated  minor  can  not  be  compelled  to  render  an  account  '^re- 
specting the  acts  of  her  tutorship  "  after  the  lapse  of  <'  four  years 
to  begin  from  the  date  of  her  majority,  "  yet,  if  such  tutrix  does  file 
an  account  in  which  she  deals  with  the  acts  of  her  tutorship,  and  it 
is  opposed  by  the  ward,  she  is  judicially  estopped,  at  this  stage  of 
the  proceedings,  from  availing  herself  of  this  prescription. 
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ne  learned  judge  of  the  lower  coart  maintained  the  plea,  but  we 
can  not  concur  in  his  mling.  As  there  appears  to  be  no  ease  in  which 
this  qnestion  has  been  adjudicated,  he  evidently  treated  it  as  res  nova^ 
M  we  shall  be  necessitated  to  do.  To  sustain  the  plea  of  the  account- 
ant, onder  existing  circumstances,  would,  in  our  opinion,  be  equiv- 
ilent  to  allowing  her  to  first  inaugurate  a  judicial  proceeding,  and 
flading  it  opposed,  to  defeat  any  invesHgatton^  by  use  of  the  bar  of 
prescription.     This  she,  evidently,  can  not  be  permitted  to  do. 

The  doctrine  qum  temporalia^  which  permits  one  to  use  as  a 
Aield  that  which  he  cannot  use  as  a  sword,  would  in  this  manner  be 
nrenedj  so  as  to  allow  an  accountant  to  use  as  a  nvord  that  which 
she  can  not  use  as  a  shield. 

If,  however,  the  plea  should  be  maintained,  it  would  only  cut  off 
inquiry  in  respect  to  the  acts  of  Mrs.  Harvey,  as  tutrix,  between  the 
▼ear  1872,  when  Mr.  Harvey  died,  and  1875,  when  Alice  became  of 
age;  because,  since  then,  Mrs.  Harvey  has  possessed  and  admin- 
istered the  common  property,  for  which  she  must  account  in  the 
partition  suit.  By  remanding  the  case  the  whole  matter  can  be 
tried  and  decided  together. 

It  is,  therefore,  ordered  and  decreed  that  both  judgments  appealed 
from  be  annulled  and  reversed,  that  the  plea  of  four  years'  prescrip- 
tion be  overruled  and  the  whole  litigation  remanded  for  further  and 
final  disposition  and  decree ;  the  cost  of  appeal  to  be  taxed  against 
the  succession,  and  other  costs  to  await  the  final  termination  of  the 
litigation. 

Rehearing  refused. 


No.  10,890. 
State  of  Louisiana  vs.  Frank  Clesi. 

i.  In  case  the  record  discloses  that  there  was  raised  in  a  recorder's  court  no  con- 
testation as  to  the  Jurisdiction  ot  the  court,  nor  as  to  the  constitutionality  or 
legality  of  the  city  ordinance  under  which  the  appellant  was  prosecuted,  the 
appellate  Jurisdiction  ot  this  court  does  not  attach. 

2.  In  the  absence  from  the  transcript  of  the  city  ordinance  this  court  has  no  power 
to  rcTerse  the  Judgment  appealed  from. 
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APPEAL  from  the  Fourth  Recorder's  Court  of  the  City  of  New 
Orleans.     Smith ,  J. 
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Henry  RensJiaWj  Assistant  City  Attorney,  and  Carleton  Huntj  City 
Attorney,  for  Plaintiff  and  Appellee. 


Tho8,  F.  Maker  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Defendant  being  charged  with  selling  and  peddlinsr 
igoods  within  the  prohibited  radius  from  a  public  market  of  the  city, 
and  having  been  duly  convicted  and  sentenced  to  pay  a  fine  of  $10 
or  in  default  thereof  to  be  imprisoned  twenty  days  in  the  parish 
prison,  prosecutes  the  present  appeal  therefrom. 

The  prosecution  arises  under  the  provisions  of  city  ordinance  No. 
4274,  relative  to  peddling  within  six  squares  of  the  public  markets, 
and  it  was  commenced  and  prosecuted  in  the  name  of  the  State. 
The  affidavit  is  in  the  usual  form. 

The  defendant  appeared  and  filed  a  demurrer  and  exception  to  the 
proceedings,  on  the  following  grounds,  viz. : 

1.  That  the  prosecuting  witness  is  not  authorized  by  any  law  or 
ordinance  to  represent  the  city  of  New  Orleans,  whenever  said  city 
is  an  interested  party,  nor  the  right  to  sue  for  the  enforcement  of 
the  ordinances  of  the  city. 

2.  That  the  ordinance  under  which  the  prosecution  is  taken  pro- 
vides who  are  the  proper  officers  to  conduct  the  proceedings  for  its 
violation. 

3.  That  he  is  not  a  peddler,  either  within  the  spirit  or  letter  of  the 
Ordinance  4274. 

4.  That  his  prosecution  by  an  unauthorized  person  under  this  ordi- 
nance violates  Article  1  of  the  Constitution. 

6.  That  said  ordinance  is  '^  unreasonable  and  *  *  *  not  im" 
partial,^  ^ 

It  appears  from  the  foregoing  that,  in  the  court  below,  there  was 
no  contestation  as  to  the  jurisdiction  of  the  court  as  to  the  consti- 
tutionality or  legality  of  the  ordinance,  for  a  violation  of  which  he 
is  being  prosecuted. 

In  State  vs.  Tsni  Ho,  37  An.  50,  this  court  said:  <<  It  is  obvious 
that  the  ^  contestation '  referred  to  in  the  Constitution  must  have 
existed  in  the  lower  court,  and  the  fact  of  its  existence  must  affirma- 
tively appear  on  the  face  of  the  record." 
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The  same  principle  is  recognized  in  City  of  New  Orleans  ys.  Hill, 
32  An.  1161. 

The  converse  of  the  same  is  announced  in  State  ex  rel.  Stinson  vs. 
Becorder,  42  An.  526. 

This  being  the  case  defendant  has  disclosed  no  appealable  interest 
in  the  premises. 

Furthermore,  the  city  ordinance  under  which  the  defendant  is 
prosecuted,  was  not  offered  in  evidence  in  the  court  below,  and 
vas  not  incorporated  in  the  record  brought  up  here — hence,  if  the 
ease  was  jurisdictionally  well  grounded,  this  court  is  powerless  to  re- 
vise the  judgment  appealed  from,  in  its  absence.  It  has  been  so  de- 
cided frequently.  City  of  New  Orleans  vs.  Hill,  32  An.  1161;  City 
of  New  Orleans  vs.  Labatt,  33  An.  107. 

But  it  appears  from  an  examination  of  an  ex  parte  motion,  filed  in 
this  court  by  counsel  for  the  appellant,  since  the  date  of  submission, 
that  the  ordinance  is  now  presented  for  our  consideration.  It  would 
he  altogether  irregular  to  take  any  notice  of  it  without  resort  being 
had  to  eeriiorarij  and  in  the  absence  of  a  consent  obtained  from  the 
appellee. 

There  is  nothing  left  for  us  to  do  but  to  affirm  the  judgment  ap- 
pealed from,  and  it  is  so  ordered. 


No,  10,947. 

The  State  bx  bbl.  Henby  Block  &  Bro.  vs.  Judge  Civil  Dis- 
trict Court,  Parish  op  Orleans,  Division  D. 

Wben  property  attached  has  been  sold  in  limifUt  under  Article  261,  Code  of  Practice, 
tbe  proceeds  take  the  place  of  the  property  and  still  continue  to  be  the  property 
attached,  and  snblect  to  the  right  of  the  defendant  to  bond  in  every  stage  of 
the  suit,  under  Article  269,  Code  of  Practice,  unless  the  defendant  has  waived 
tbe  right  to  bond  by  an  agreement  that  the  proceeds  shall  remain  in  hands  of 
the  sheriff,  subject  to  the  rights  of  the  attaching  creditors,  and  until  tbe  further 
order  of  the  court. 


APPLICATION  FOR  MANDAMUS. 


Calhoun  Fluker  for  the  Relators : 

When  property  attached  has  been  sold  in  ^iuiin^,  under  C.  P.  261,  the  proceeds  take 
tbe  place  of  the  property  attached,  and  still  continue  to  be  the  "  property  at- 
tached," and  subject  to  the  right  of  the  defendant  to  bond,  "  in  every  stage  of 
the  snit,"  under  C.  P.  259. 
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Where  on  a  rule  to  show  cause  why  property  attached  should  not  be  sold  in  lUnit^e, 
under  C.  P.  261,  defendant  consents  that  the  same  be  made  absolute,  he  does  not 
thereby  acquiesce  in  the  process  against  him  and  abdicate  all  right  to  contest 
its  propriety,  nor  does  he  renounce  his  legal  right  to  withdraw  the  proceeds  of 
such  sale  from  the  custody  of  the  sheriff  by  means  of  the  bond  proposed  under 
C.  P.  289. 

When  property  attached  has  been  sold  in  limine^  under  C.  P.  261,  the  defendant  liua 
the  legal  right,  at  any  stage  of  the  proceedings,  to  release  the  proceeds,  on  e^iv  - 
ing  bond  and  security  for  the  amount  of  such  proceeds. 


Jfoi8e  &  Tiiche  and  W,  8,  Benedict  for  the  respondent : 

1.  Defendants  in  attachment  proceedings,  who  abandon  their  domicil  upon  tlie 
issuance  of  the  first  attachment ;  who  abandon  the.r  business,  consenting  to  the 
sale  of  all  their  property,  haye  so  far  acquiesced  in  the  process  against  them 
as  to  be  debarred  from  the  exercise  of  their  legal  rights  under  the  proceeding;) 
41  An.  286. 

2.  In  such  a  case  the  Judge  a  quo  rightfully  refuses  to  allow  defendants  to  bond 
the  funds  in  the  hands  of  the  sheriff,  realized  from  tue  sale  of  their  property, 
and  mandamus  will  not  lie  to  compel  him.  40  An.  203;  Wickham  A  Pendleton  vs. 
Xalty,  41  An.  286. 

8.  The  law  abhors  a  multiplicity  of  suits;  and  where  the  proceeds  of  property  at- 
tached are  held  by  the  sheriff  subject  to  the  conflicting  claims  of  numerous 
creditors,  asserting  their  rights  to  priority  of  payment  out  of  such  proceeds  by 
means  of  attachments,  sequestrations,  provisional  seizures,  interventions, 
third  opposition  and  otherwise,  the  court  will  favor  the  settlement  of  the  rights 
of  such  contending  litigants  in  one  concffrnut,  rather  than  relegate  each  creditor 
to  a  separate  action  upon  one  bond. 


The  opinion  of  the  conrt  wae  delivered  by 

McEnery,  J.  The  relators  apply  for  a  writ  of  mandamus  to  com- 
pel the  respondent  judge  to  issue  an  order  to  the  civil  sheriff  of  the 
parish  of  Orleans,  directing  him  to  release  on  bond,  and  pay  over 
to  the  relators  the  proceeds  of  the  sale  of  perishable  property, 
seized  in  several  attachment  proceedings  against  them. 

The  several  attachment  suits  were  allotted  to  the  different  divi- 
sions of  the  Civil  District  Court. 

C.  Lazard  &  Co.,  the  first  attaching  creditors,  obtained  the  order 
to  sell  the  property.  All  the  attaching  creditors  and  the  relators 
agreed  to  the  sale,  but  there  was  no  agreement  that  the  proceeds 
should  remain  in  the  hands  of  the  sheriff,  subject  to  the  rights  of  the 
attaching  creditors,  and  until  the  further  orders  of  the  court. 

In  the  case  of  the  State  ex  rel.  Gerson  vs.  Judge,  37  An.,  p.  261, 
we  held  that  property  attached  and  sold  in  limine,  under  Article  261, 
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Code  of  Practice,  the  proceeds  of  the  sale  of  property  continae  to  be 
the  **  property  attached,"  and  subject  to  the  rights  of  the  defendant 
to  bond  '^  in  every  stage  of  the  suit,"  nnder  Article  259  of  the  Code 
of  Practice. 

We  are  referred  to  the  cases  of  State  ex  rel.  Moss  vs.  Jndge,  40 
An.  203 ;  and  Wickman  &  Pendleton  vs.  Nalty,  41  An.  286,  as  an- 
Boiuicing  a  contrary  mle. 

In  the  first  case  there  was  an  agreement  thai  the  proceeds  of  the 
sale  of  the  attached  property  should  remain  in  the  hands  of  the 
flheriffy  subject  to  the  claims,  rights,  and  liens  of  the  various  attach- 
ing creditors.  In  pronouncing  the  decree,  we  said :  *'  Whatever  tha 
legal  right  of  the  relators  was,  apart  from  the  agreement,  the  agree- 
ment became  a  law  to  all  the  parties  thereto,  and  by  its  terms  they 
must  abide."  In  the  second  case  there  was  no  application  to  bond 
the  property.  The  question  presented  for  consideration  was  the 
dissolution  of  the  attachment.  All  parties  had  agreed  to  the  sale  of 
the  property,  and  the  retention  of  the  proceeds  by  the  sheriff,  to 
await  final  judgment. 

The  mle  to  dissolve  the  attachment  was  discharged,  on  the  ground 
that  the  agreement  effectually  debarred  the  defendant  from  ques- 
tioning the  validity  of  the  process  against  him  and  his  property. 

That  the  relators  are  fugitives  from  justice,  and  that  the  numerous 
attachment  suits  will  involve  further  litigation  on  the  bond  to  re- 
cover the  proceeds,  can  not  be  considered  as  valid  reasons  for  deny- 
faig  a  positive  right  g^ven  to  the  relators  by  law. 

The  relators  forfeit  none  of  their  civil  rights  by  absenting  them- 
selves, and,  it  is  to  be  presumed,  that  the  bond  will  be  paid,  in  ac- 
cordance with  its  terms  and  conditions. 

The  relators  urge  that  the  bond  should  only  be  for  an  amount 
equal  to  the  proceeds  of  sale  in  the  hands  of  the  sheriff.  The  pro- 
ceeds represent  the  property.  The  bond,  therefore,  must  be  in  an 
amount  and  conditioned,  as  though  the  property  was  still  in  the 
hands  of  the  sheriff,  in  strict  compliance  with  Article  259,  Code  of 
Practice. 

The  rule  herein  is  made  absolute,  the  relief  prayed  for  granted, 
and  the  mandamtia  made  peremptory. 
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No.  10,960. 

Thb  State  bx  rel.  Arnold  Lewis  vs.    David  Pierson,  Judoe. 

44     001 

51  12881  Bection  1  of  Act  No.  138  of  1890  is  null  and  TOid,  being  in  conflict  with  Article  29  of 

~^     gol        t^c  Constitution. 
ll(H   g58i       x'lie  title  of  the  act  refers  to  labor  contracts. 

44     90]        The  body  of  the  act  refers  to  any  contract. 

109    S99|  "^ 

A  PPLICATION  for  Certioran  and  Prohibition. 
Charles  V.  I\}rter  for  the  Relator. 


Respondent  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  relator  was  convicted  and  sentenced  for  violat- 
ing the  provisions  of  Section  1,  Act  188  of  1890. 

Under  the  authority  of  Article  90  of  the  Constitation,  and  its  in- 
terpretation in  the  case  of  State  ex  rel.  Walker  &  Merz  vs.  Judge, 
39  An.  188,  he  applies  for  writs  of  prohibition  and  certiorari  to  pre- 
vent the  respondent  judge  from  proceeding  further  in  the  case  on 
the  ground  that  said  act  is  unconstitutional,  violating  Article  29  of 
the  Constitution,  which  requires  that  every  law  shall  embrace  but 
one  object,  which  shall  be  set  forth  in  its  title. 

The  title  of  the  act  is,  '^To  enforce  labor  contracts  and  to  provide 
a  penalty  for  the  wilful  violation  thereof,  and  to  make  it  a  misde- 
meanor for  persons  not  parties  to  said  contracts  to  willfuUy  inter- 
fere therein  and  to  provide  for  punishment  thereof." 

Section  1  provides  '<  that  whoever  shall  wilfully  violate  a  contract, 
upon  the  faith  of  which  money  or  goods  have  been  advanced,  and 
without  first  tendering  to  the  person  from  whom  said  money  or  goods 
was  obtained  the  amount  of  money  or  the  value  of  the  goods,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  a  sum  not  less  than  $50  nor  more  than  $200,  and  in 
default  of  payment  thereof,  with  cost,  shall  be  imprisoned  in  the 
parish  jail  for  not  less  than  ten  days  nor  more  than  thirty  days,  at 
the  discretion  of  the  court." 

The  contention  is  that  the  title  of  the  act  refers  to  *^  labor  "  con- 
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tracts,  and  fche  above  section  provides  for  a  violation  of  a  contract^ 
omitting  the  word  labor  before  the  word  contract. 

When  the  title  indicates  the  object  and  purpose  of  the  law  it  is 
sofficient.  It  was  the  intention  of  the  law  to  punish  the  violation  of 
labor  contaracts.  Nothing  is  said  in  the  first  section  of  the  act,  under 
which  the  relator  was  indicted,  about  labor  contracts.  The  title  of 
the  act  is  restricted  to  this  particular  kind  of  contract.  The  body 
of  the  act  refers  to  all  contracts.  Any  one,  who  is  not  a  laborer  and 
who  makes  a  contract  upon  the  faith  of  which  money  is  advanced  or 
goods  delivered,  is  subject  to  an  indictment  for  the  violation  of 
Section  1. 

Suppose,  for  instance,  that  a  merchant,  planter  or  any  one  em- 
ployed in  any  other  occupation  than  that  of  laborer  on  a  plantation 
or  elsewhere,  should  be  indicted  under  this  section.  The  defence, 
that  his  contract  was  not  a  labor  contract  and  not  covered  by  the 
title  of  the  act,  would  be  a  valid  one. 

It  is  evident  that  there  is  a  wide  difference  in  meaning  and  the 
object  to  be  attained  as  expressed  in  the  title  and  the  law.  It 
clearly  violates  Article  29  of  the  Constitution. 

It  is,  therefore,  ordered  that  the  rule  herein  be  made  absolute, 
and  the  writ  of  prohibition  issued  be  made  perpetual. 


No.  10,881. 
Smith  &  Boullemet  vs.  Board  of  Assessors. 

A  person  engaged  in  the  manufacture  of  harness  and  saddlery  in  the  year  IftK) 
fs  protected  by  constitutional  exemption  from  taxation  on  the  capital,  ma- 
chinery and  other  property  therein  employed. 

In  case  such  manufacturer  carries  with  his  stock  of  manufactured  goods  a 
small  assortment  of  other  articles,  not  manufactured  by  him,  but  which  con- 
stitute a  necessary  accessory  to  his  business,  the  latter  is  taxable. 

If  such  person  has  been  once  assessed  and  has  paid  the  tax  on  such  taxable 
property,  an  addUiofnU  assessment  will  be  annulled,  as  one  made  on  non- 
taxable proi>erty— the  proof  showing  that  the  assessment  made  and  paid 
covers  the  full  value  of  the  taxable  values  of  the  manufacturer. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EllUj  J. 
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Henry  P.  Dart  for  Plaintiffs  and  Appellees. 


Henry  RensJiaWj  Assistant  City  Attorney,  and  CarleUm  Hunt,  City 
Attorney,  and  Wynne  Rogers,  Attorney  for  Tax  Collector,  for  De- 
fendants and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiffs  having  been  assessed  in  1890,  on  ^'  money 
loaned  on  interest,  all  credits  and  aU  bUls  receivable  for  money 
loaned  or  advanced  on  for  goods  sold,  $5000,"  seek  by  this  salt  to 
have  canceled  and  annulled  said  assessment  on  the  ground  that  the 
property  assessed  is  such  as  is  the  product  of  materials  by  them 
<<  employed  in  the  manufacture  of  *  *  harness,  saddlery,"  etc.,. 
and  exempt  from  taxation  under  Article  207  of  the  Constitution 
— ^they  being  engaged  in  the  business  of  manufacturing  and  sell- 
ing saddles  and  harness  in  the  city  of  New  Orleans,  and  therein  em- 
ploy more  than  thirty-two  (82)  hands. 

They  have  an  invested  capital  of  about  $60,000  in  said  business. 

Their  contention  is  that  they  have  no  such  property  as  that  as- 
sessed, save  and  except  the  '^  capital,  machinery,  and  other  property 
employed  in  the  manufacture  of  saddles  and  harness,"  and  the 
products  and  avails  thereof,  which  is  exempt  from  taxation  under 
said  article  of  the  Constitution — ^unless  it  be  a  small  stock  of  goods 
they  carry  as  a  necessary  adjunct  of  and  as  accessory  to  their  bust- 
ness.  This  stock  of  goods  consists  of  such  articles  as  belt- hooks, 
belt-lacing,  horse  brushes,  curry  combs,  lap-dusters  and  robes, 
whips,  whip  stocks,  and  the  like. 

Those  are  non- manufactured  goods,  and  are  confessedly  liable  to 
taxation.  But  their  statement  is  that  they  have  submitted  to  and 
paid  upon  an  assessment  of  ten  thousand  dollars'  valuation  for  all 
those  things,  ''  although  for  ten  years  they  have  seldom  had  such  an 
amount." 

They  insist  that  the  sales  made  of  these  articles  are  merely  acci- 
dental, and  not  incidental,  to  their  business;  and  such  sales  consti— 
tute  an  infinitessimal  pait  of  their  business;  hence,  their  '^  bills  re- 
ceivable and  all  credits  "  represent,  in  the  main,  the  price  of  man- 
ufactured articles  sold,  and  which  are  exempt  from  taxation. 
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One  of  the  plaintiffs  swears  that,  ^'  of  the  sales  of  different  items, 
exempt  and  not  exempt,  to  the  best  of  (his)  knowledge  and  be- 
lief, the  tax  on  $10,000  that  (h6  has  paid)  covers  everything  that 
Smith  &  BonUemet  have  sabject  to  taxation  (i.  e.)  not  exempt." 
The  assessment  of  $5000  that  is  assailed  is  additional  to  that  of  the 
$10,000  assessment,  to  which  the  witness  refers. 

Plaintiffs'  book-keeper  shows  that  their  bills  receivable  aggregate 
$4182.37,  and  their  open  accoants  about  $40,000,  equal  to  a  total  of 
$44,182.37. 

One-tenth  of  that  sum  is  $4418.28. 

This  sum  represents  non- manufactured  goods  liable  to  taxation. 
But  inasmuch  as  plaintiffs  have  already  paid  on  an  assessment  of 
$10,000,  nothing  is  due  on  that  score,  and  ''  the  additional  assess- 
ment of  $5000  "  is  essentially  a  tax  on  exempt  property,  and,  con- 
sequently, null. 

Of  this,  the  testimony  clearly  satisfies  us,  as  it  did  our  learned 
brother  of  the  district  court. 

Judgment  afl9rmed. 


No.  10,986. 
The  State  of  Louisiana  vs.  J.  F.  Obssneb. 

It  is  not  necessary  to  lay  the  foundations  for  the  introduction  of  evidence  to  con- 
tradict statements  of  the  accused  which  form  a  part  of  the  r€$  geatce. 

When  a  person  seeks  entry  into  a  house,  representing  himself  to  be  a  gas  inspec- 
tor, and  steals  from  the  premises  after  admission  to  the  same,  his  declarations 
made  at  the  time  are  part  of  the  res  gestrt^  and  it  is  not  necessary  to  lay  the 
fonndation  to  contradict  them. 

A  PPE AL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
XX    MarTj  J, 

W.  H.  Rogers,  Attorney  Qeneral,  for  the  State,  Appellee. 


James  C.  Walker  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  hy 

McEnery,  J.     The  accused  was  indicted  for  larceny,  and  convicted 
and  sentenced.     He  has  appealed. ' 


94  SUPREME  COURT  OF  LOUISIANA. 


State  vs.  Gessner. 


On  the  trial  of  the  case  two  witnesses  testified  that  the  acciise<i 
came  to  their  father's  house  in  the  city  of  New  Orleans,  and  repre- 
sented himself  as  a  '^  gas  inspector,  and  wished  to  look  at  the  gas."^ 

He  was  accompanied  through  the  house  and  was  permitted  to  ex- 
amine the  gas  fixtures  and  gas  burners.  Shortly  after  he  left  the 
house  a  gold  watch  and  chain  were  missing  from  the  bureau  in  one 
of  the  bedrooms. 

The  evidence  against  the  accused  was  circumstantial.  We  have 
no  jurisdiction  of  the  facts  in  a  criminal  case,  and  will  only  consider 
them  when  they  are  incorporated  in  a  bill  of  exceptions,  and  it  be- 
comes necessary  to  do  so  in  order  to  pass  intelligently  upon  the 
questions  of  law  presented. 

There  may  have  been  other  circumstances  which  influenced  the 
verdict  of  the  jury  than  those  disclosed  in  the  testimony  of  the 
above  witnesses.  Therefore  it  is  immaterial  to  determine  whether 
the  accused  was  convicted  on  circumstantial  or  direct  evidence. 

Victor  Valois  was  sworn  for  the  prosecution,  and  testified  that  the 
accused  was  not  an  inspector  in  the  employ  of  the  New  Orleans  Gas 
Company,  and  that  he  had  never  been  so  employed,  and  that  he 
could  not  be  a  gas  inspector  of  the  New  Orleans  Gas  Company  unless 
he  was  appointed  by  the  witness. 

To  this  evidence  the  accused  objected  on  the  ground  that  it  was 
irrelevant  and  inadmissible,  for  the  reason  that  no  foundation  had 
been  laid  to  warrant  said  evidence,  beyond  the  testimony  of  the  two 
witnesses  who  testified  to  the  statements  of  the  accused  when  he 
sought  admission  to  the  house.  And  the  further  objection  was  made 
to  the  evidence  of  the  witness  on  the  ground  that  the  question 
whether  the  accused  could  or  could  not  be  a  gas  inspector  unless  ap- 
point.ed  by  the  witness  was  purely  in  the  province  of  the  jury  to  de- 
termine. 

The  statement  made  by  the  accused  when  he  entered  the  house 
was  a  part  of  the  re8  geatsB.  The  testimony  introduced,  therefore, 
was  not  for  the  purpose  of  contradicting  any  independent  declara- 
tion of  the  accused,  made  before  or  after  the  larceny,  but  of  a  fact 
stated  by  him,  contemporaneous  with  the  larceny.  It  is  not  neces- 
sary to  lay  the  foundation  for  the  introduction  in  evidence  of  any 
statement  made  by  the  accused  at  the  time  the  offence  was  com- 
mitted and  so  connected  with  it  as  to  form  a  part  of  the  res  geatm. 

The  statement  by  the  witness  that  the  accused  could  not  have  been 
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appointed  a  gas  inspector  of  the  New  Orleans  Qas  Company  without 
hiB  consent,  only  corroborated  his  testimony  that  the  accused  had 
never  been  in  the  employ  of  the  company. 
Judgment  affirmed. 


No.  10,891. 

s.  EsTELLA  Tillotson,  Widow  of  Thomas  Crilly,  vs.  Texas 

&  Pacific  Railroad  Company. 

Under  the  laws  of  Louisiana  railroad  companies  are  not  ooinpelled  to  fence  in 
their  tracks,  and  It  is  not  negligence  on  tlie  part  of  said  companies  to  neglect 
to  fence  their  tracks  at  a  point  where  there  is  no  public  crossing. 

It  is  not  negligence  to  fail  to  fence  a  trestle  over  a  small  canal  in  an  open  fleld 
where  there  is  no  public  road,  or  general  thoroughfare.  Where  a  railroad 
company  voluntarily  fences  a  part  of  its  track,  this  will  not  impose  upon  it  the 
obligation  to  fence  its  entire  track. 

Where  an  employee,  not  too  young  and  too  ignorant  to  appreciate  the  dangers  of 
the  situation,  is  aware  that  proper  precautions  have  not  been  taken  for  his 
safety,  and  he  continues  the  service  notwithstanding  the  risk,  he  will  be  con- 
sidered as  having  assumed  the  responsibility  for  his  own  safety. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


W,  8,  Benedict  and  E,  M.  Hudson  for  Plaintiff  and  Appellant: 

1.  The  injury  received  by  an  employ^  of  a  railroad  company,  in  the  discharge  of 
bis  duty,  in  cases  where  the  locomotive  and  train  are  derailed  and  wrecked,  of 
Itself  raises  the  presumption  of  negligence  and  throws  the  burden  of  proof  on 
the  company  to  explain  and  rebut  it,  by  showing  that  the  injury  resulted  from 
no  negligence  of  the  company.  Cooley  on  Torts,  pp.  661,  662  and  663;  1  Addison 
on  Torts,  paragraph  546  (Kd.  1881,  p.  578;  2  Thompson  on  Negligence,  p.  1226. 

2.  The  Servant  or  employ^  does  not  undertake  to  incur  the  risks  arising  from  the 
want  of  suflicient  and  skilful  colaborers,  or  from  defective  machinery,  defec 
tive  structures,  appliances,  imperfect  methods  or  bad  management,  with 
which  and  under  which  he  is  to  work.  His  contract  implies  that  in  regard  to 
these  matters  his  employer,  the  railroad  company,  shall  make  adequate  proviMon 
that  no  danger  shall  ensue  to  him.  2  Thompson  on  Negligence,  p.  946,  e/ «e(/.; 
46  Mo.  K.  l&i;  Gibson  vs.  Pacific  Railroad  Co.,  8  Allen,  p.  411;  10  Gray,  p.  274;  14 
Uray,  p.  646. 

A.  It  is  the  duty  of  a  railroad  company  to  take  care  that  suitable  machinery,  struc- 
tures and  appliances  be  provided,  and  that  they  be  kept  in  proper  condition 
for  use  with  safety  by  the  employe,  and  that  the  business  be  so  managed  that 
no  danger  shall  ensue  to  the  employe.  By  care  is  meant  reasonable  care;  and 
in  such  cases  reasonable  care  is  unquestionably  a  high  degree  of  care,  because 
the  risk  of  injury  is  very  great  when  such  care  is  not  observed.  Cooloy  on 
Torts,  p.  662 ;  59  Penn.  State  R.,  p.  289 ;  2  Thompson  on  Negligence,  p.  983,  note  5, 
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Howe  <Cr  PrentiM  for  Defendant  and  Appellee : 

A  surviving  widow  has  no  authority  to  stand  In  Judgment,  or  prosecute  a  suit  in 
behalf  of  her  minor  children,  In  her  capacity  as  mother.  All  actions  brought 
on  behalf  of  minors  whose  father  is  dead  roust  be  brought  by  their  tutor  or  tu  • 
trix.    O.  F.  108, 109 ;  3  An.  563 ;  U  R.  504 ;  42  An.  548 ;  C.  C.  335,  321. 

The  right  of  action  given  by  Art.  2315,  Civil  Code,  as  re-enacted  by  Act  Xo.  Tl  of 
1884,  Is  prescribed  in  one  year.    C.  C.  2315,  etc. 

In  an  action  for  damages  brought  against  a  railroad  company,  on  account  of  the 
death  of  one  of  Its  employes,  the  burden  of  proof  is  on  the  plaintiff  to  show  not 
only  that  the  railroad  company  and  its  employes  are  chargeable  with  negli- 
gence and  fault,  but  also  that  the  deceased  did  not,  by  any  act  of  his,  con- 
tribute to  the  accident  which  resulted  in  his  death.    42  An.  992. 

Under  the  law  of  Louisiana  railroad  companies  are  not  compelled  to  fence  their 
tracks,  and  It  is  no  negligence  on  the  part  of  such  companies  to  maintain  and 
operate  their  roads  in  Louisiana  without  fencing  their  track.  15  An.  106;  35  An. 
498 ;  .%  An.  244. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  is  the  widow  of  Thomas  Crilly,  who 
was  killed  in  a  railroad  accident,  while  in  the  employment  of  the 
defendant  company. 

She  brought  suit  claiming  damages  in  the  sum  of  $25,000,  alleging 
that  her  husband,  the  conductor  of  a  freight  train,  was  killed  in  a 
wreck  of  said  train  near  Seymourville,  Louisiana,  on  the  30th  Janu- 
ary, 1890,  and  she  alleges  tliat  the  accident,  which  resulted  in  the 
death  of  her  husband,  was  caused  solely  through  the  gross  negli- 
gence, fault,  want  of  care  on  the  part  of  the  defendant  corporation, 
and  without  fault,  imprudence,  or  negligence  on  the  part  of  her 
deceased  husband. 

The  answer  of  the  defendant  is  the  usual  one  in  cases  of  this 
kind. 

The  facts  in  the  case  are  as  follows  : 

Seymourville  is  a  flag  station  on  defendant's  road.  The  train 
on  which  plaintiff's  husband  was  conductor  was  a  through  freight 
train.     It  arrived  at  Seymourville  on  time. 

There  was  a  section  of  the  freight  train  behind  it,  and  the  train 
on  which  plaintiff's  husband  was  conductor  was  running,  under 
orders,  to  make  twenty  miles  an  hour.  The  limit  of  the  speed  of 
freight  trains  was  twenty- five  miles  an  hour. 

On  the  morning  of  the  accident  it  was  foggy,  and  the  head- 
light on  the  locomotive  revealed  objects  not  more  than  fifteen  feet 
ahead. 


NEW  ORLEANS,  JANUARY,  1892.  97 

Tillotson  VB.  Railroad  Co. 

The  conductor,  GriUy,  was  on  the  engine,  having  taken  this  po- 
sitioii  in  order  to  secnre  the  safety  of  his  train  in  consequence  of 
the  fog. 

He  was  a  sober  and  trusted  employee  of  the  company,  careful  and 
Yigilant. 

The  accident  occurred  when  the  train  was  passing  over  a  trestle  in 
a  field.  The  trestle  was  over  a  small  canal,  uninclosed.  A  cow 
was  on  the  track,  and  was  caught  between  the  cross  ties  and  was 
Btrock  by  the  train. 

The  locomotive  was  overturned  and  the  conductor,  Crilly,  and  the 

engineer  were  killed. 

There  is  no  complaint  that  there  were  any  deficiencies  in  the 
equipments  of  the  locomotive,  and  that  the  road-bed  was  not  in 
proper  condition. 

The  elements  of  fault  and  negligence  on  the  part  of  the  defendant 
are  thus  stated  by  the  plaintiff: 

1.  Compelling  by  special  order  the  train  to  be  run  on  such  a  cloudy 
and  foggy  night  at  the  rate  of  twenty  to  twenty- five  miles  per  hou^, 
in  order  also  to  keep  out  of  the  way  of  another  freight  train  imme- 
diately following  it  and  running  at  the  same  speed. 

2.  The  construction  of  open  bridges,  serving  as  traps  to  catch 
cattle  on  the  track,  by  their  falling  partly  through,  becoming  en- 
tangled and  held  fast  in  the  open  spaces,  and  this  from  the  sole 
purpose  to  avoid  a  little  additional  expense,  knowing  that  the  em- 
ployees on  the  train  could  not,  if  they  wished,  see  and  know  the 
condition  of  the  road  and  track,  whirling  ovet  it  night  and  day  as 
they  had  to  do. 

3.  Knowing  and  recognizing  the  necessity  of  fencing  the  road,  as 
shown  by  having  fenced  various  parts  of  the  ^same,  and  being  then 
in  course  of  fencing  more,  yet  failing  to  fence  the  portion  of  it  about 
the  scene  of  the  accident,  in  a  sugar  plantation,  it  being  usual  for 
defendant  to  fence  in  sufi^  plantations,  to  keep  cattle  off  the  track. 

There  was  a  trial  by  jury,  and  a  verdict  was  rendered  in  favor  of 
the  defendant.  A  new  trial  was  refused,  and  judgment  was  entered 
according  to  the  verdict,  from  which  the  plaintiff  appealed. 

It  is  a  rule  frequently  affirmed  by  this  court  that  the  verdict  of  a 
jury  will  not  be  disturbed  unless  it  is  manifestly  wrong. 

In  the  instant  case  we  do  not  think  the  verdict  was  an  improper 
one. 

7* 
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There  is  do  proof  that  the  company  knew  it  was  a  toggy  morning 
abont  Seymourville. 

There  is  no  law  in  this  State  requiring  the  fencing  in  of  railroad 
tracks.     Stevenson  vs.  Railway  Company,  85  An.  498. 

It  is  not  negligence,  therefore,  for  a  railroad  company  to  neglect 
fencing  in  its  tracks  where  there  is  no  public  thoroughfare. 

The  fact  that,  as  in  this  case,  when  it  thought  it  was  necessary  to 
do  so,  the  company  fenced  a  part  of  its  track,  will  not  impose  upon 
the  company  the  duty  of  fencing  its  whole  track. 

The  fencing  of  a  portion  of  it,  where  the  company  thinks  there  is 
danger,  shows  at  least,  that  they  are  not  entirely  unmindful  of  the 
safety  of  its  trains.  In  the  absence  of  legislation  requiring^  the 
entire  fencing  of  the  tracks,  it  leaves  the  company  with  the  dis- 
cretion to  place  fencing  where  there  is,  in  its  judgment,  danger.  The 
defendant  company  seems  to  have  exercised  this  discretion. 

At  the  place  where  the  accident  occurred  there  was  no  public 
thoroughfare  crossing  the  track,  and  there  does  not  appear  to  be  a 
great  necessity  for  fencing  at  that  particular  point. 

The  three  causes  of  negligence  assigned  by  the  plaintiff  may  be 
disposed  of  by  the  fact  that  the  plaintiff's  husband  knew  the  orders 
of  the  company  relative  to  the  speed  of  its  trains,  and  the  condition 
of  the  track  where  the  accident  occurred. 

In  the  case  of  Smith  vs.  Sellers,  40  An.  580,  we  said : 

'*  The  servant  assumes  the  risk  only  of  such  hazards  as  are  ap- 
parently incidental  to  an  employment,  intelligently  undertaken ;  and 
if  he  is  aware  that  proper  precautions  have  not  been  taken  for 
his  safety,  and  still  continues  the  service,  notwithstanding  the  risk, 
he  will  be  considered  as  having  assumed  the  responsibility  of  his 
own  security."     Cooley  on  Torts,  65. 

It  is  not  shown  that  the  plaintiff's  husband  was  too  young  or  too 
ignorant  to  appreciate  the  danger  to  which  he  was  exposed.  Beach 
Contributory  Negligence,  pages  371,  872. 

Judgment  affirmed. 
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No.  10,872. 
Moore  &  Sinnott  vs.  Louisiana  National  Bank. 

b  th«  absence  of  instructions  the  collecting  agent  was  authorized  to  infer  that  the 
warehouse  receipts  were  annexed  to  the  draft  to  secure  its  acceptance,  and 
were  to  be  surrendered  on  acceptance. 

The  duty  of  the  collecting  bank  was  to  obtain  the  acceptance  of  the  bill. 

The  acceptor  being  a  purchaser  was  entitled  to  the  goods  on  his  accepting  the  bill. 

The  sale  was  a  credit  sale. 

It  was  not  proven  that  the  defendant  had  any  notice  of  any  condition  made  to  re- 
tain the  warehouse  certificates  until  payment,  or  that  the  insolvency  of  the 
drawees  was  Imminent. 

The  instruction  "  for  collection  "  in  sending  a  draft  to  a  collecting  agent  does  not 
relieve  him  from  the  duty  of  obtaining  acceptance  of  the  draft  and  the  delirery, 
if  required  by  the  drawees,  of  the  warehouse  certificates  attached. 

APPEAL  from  the  CivO  District  Court  for  the  Parish  of  Orleans. 
Foor^^tes,  /.  

W.  S.  Benedict  for  Plaintiffs  and  Appellants.    Cited:  43  An.,  p.  1; 
38Penn.,  p.  137;  C.  C,  Art.  2997;  C.  C,  Arts.  3002,  3009,  3010. 


Branch  K,  Miller  and  Henry  C  Miller  for  Defendant  and  Appellee : 

Wben  a  bill  of  exchange  with  collaterals  attached  is  sent  to  a  bank  for  collection 
and  with  no  other  instructions,  the  duty  is  Imposed  on  the  bank  of  delivering 
the  collaterals  to  the  drawee  when  on  the  demand  of  the  bank  he  accepts  the 
bill.  If  the  bank  on  such  acceptance  refused  to  deliver  the  collaterals  and  loss 
ensued,  it  would  be  liable  to  the  drawer  of  the  bill  who  transmitted  it  to  the  bank 
and  liable  also  to  the  acceptor.  See  Morse  on  Banks  and  Banking;  "  Du^y  col* 
lecting  Bank  concerning  collateral  security,"  page  429;  National  Bank  vs.  Mer- 
chants Bank,  91  U.  8.,  page  92;  Lanfear  vs.  Blossman,  1  La.  An.,  page  148. 

Hence  this  suit,  which  undertakes  to  hold  liable  the  Louisiana  National  Bank,  be- 
cause, with  no  instructions  but  to  collect,  it  delivered  to  the  drawee  on  his  ac- 
ceptance the  collaterals  attached  to  the  bill,  can  not  be  supported. 


The  opinion  of  the  coort  was  delivered  by 

Breaux,  J.  This  is  an  action  by  plaintiffs,  a  firm  in  Philadelphia, 
against  this  defendant  to  recover  the  value  of  fifty  barrels  of  whis- 
key sold  by  them  to  Oppenheimer  &  Oo. 

The  latter  directed  the  plaintiffs  to  draw  on  them,  payable  in  New 
Orleans,  at  one  day's  sight,  for  the  purchase  price.  The  whiskey 
was  in  a  bonded  warehouse,  for  which  plaintiffs  held  certificates. 
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They  drew  on  the  purchasers  and  attached  their  warehouse  re- 
ceipts (indorsed  by  them)  to  the  bill,  which  was  handed  to  the  First 
National  Bank  of  Philadelphia,  which  sent  it  with  the  receipts  to  the 
defendants  for  collection.  The  letter  was  brief,  and  did  not  notify 
the  collecting  agent  to  retain  the  receipts  on  acceptance  of  the  draft. 
In  compliance  with  usage  the  draft  was  left  with  the  drawees  for 
examination  and  it  was  returned  by  them  with  their  acceptance,  and 
they  retained  the  warehouse  receipts. 

The  acceptors  sold  these  receipts. 

The  draft  was  returned  by  the  collecting  agent  to  the  Philadelphia 
bank  unpaid.  • 

PlalntifFs  allege  that  the  illegal  delivery  of  these  warehouse  cer- 
tificates by  the  defendants  enabled  the  drawees  to  perpetrate  a  fraud 
upon  their  rights. 

Testimony  was  admitted  for  the  purpose  of  proving  the  local  usage 
and  custom  of  collecting  banks  in  matter  of  retaining  or  delivering, 
after  the  acceptance  of  drafts,  bills  of  lading  or  warehouse  certifi- 
cates attached. 

Two  of  the  witnesses,  cashiers,  testify  that  it  is  the  custom  of 
business  houses  to  surrender  all  evidences  of  ownership  annexed  to 
the  draft  immediately  after  its  acceptance,  unless  instruction  is  given 
not  to  deliver  them  before  its  payment. 

Three  other  witnesses,  also  cashiers,  testify  that  their  respective 
banks  would  not  deliver  the  warehouse  certificates  or  bills  of  lading 
attached,  on  the  acceptance  of  the  draft,  unless  so  instructed  by  the 
party  by  whom  sent. 

The  sale  had  been  agreed  upon.  The  remaining  conditions  to  per- 
fect it  was  the  acceptance  of  the  draft  by  the  drawees  and  the  trans- 
fer of  the  thing  sold  into  the  possession  of  the  buyer. 

The  seller  is  bound  to  deliver  the  thing  which  he  sells  whether 
sold  for  cash  or  on  credit;  in  case  of  non- delivery  the  seller  is  liable 
to  damages,  if  any  be  thereby  occasioned. 

The  term  given  for  payment  will  not  release  the  vendor  from  his 
obligation,  unless  since  the  sale  the  buyer  has  become  a  bankrupt 
or  is  in  a  state  of  insolvency. 

The  insolvency  of  the  drawees,  at  the  time  of  the  acceptance  of 
the  drafts,  is  not  an  issue  of  the  case. 

The  allegation  and  the  proof  do  not  raise  that  question. 
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It  18  the  duty  of  the  coUectiDg  agent,  immediately  after  receiving 
a  bill  for  collection,  to  take  the  steps  necessary  to  its  prompt  ac- 
ceptance, and  if  the  instroment  be  not  accepted,  he  must  take  the 
neceeeary  steps  to  fix  the  liability  of  the  drawee. 

If  he  fails  he  becomes  liable. 

In  order  to  obtain  the  acceptance  of  the  drawee,  should  he  de- 
cline, unless  there  are  conditions  to  the  contrary,  of  which  he  is  ad - 
Tised,  he  must  deliver  the  warehouse  receipts  attached. 

If  he  retains  them,  he  fails  to  make  the  delivery  of  the  property 
the  seller  is  bound  to  make. 

He  retains  the  property  without  any  instruction  from  the  seller. 

■ 

Without  delivery  of  this  property  the  drawee's  acceptance  would 
be  without  consideration  and  his  draft  would  be  placed  in  commerce 
without  his  having  received  anything. 

The  acceptance  of  the  draft  makes  the  drawee  the  principal  debtor. 

As  this  draft  was  made  payable  one  day  after  sight,  with  the  three 
days  of  grace,  it  was  demandable,  as  to  its  payment,  in  four  days. 

It  was  not  a  cash  sale ;  the  records  do  not  disclose  that  the  con- 
tract implied  a  sale  for  cash. 

Plaintiff's  counsel  argues  as  if  it  was  an  unavoidable  inference, 
that  should  have  controlled  the  action  of  the  defendant. 

The  general  purpose  of  the  law  of  negotiable  paper  and  the  good 
of  commerce  require  exactness  and  certainty. 

The  contract  is  well  defined. 

» 

It  must  be  executed  promptly  and  accurately. 
A  sale  on  credit  will  not  give  rise  to  the  presumption  of  an  intended 
cash  sale. 

The  restricted  endorsement  is  relied  upon  by  plaintiffs. 

The  endorsement  for  collection  does  not  pass  the  title  or  the  right 
to  the  proceeds  of  the  paper,  but  it  makes  the  endorsee  or  collecting 
agent  the  trustee  of  the  holder,  and  as  such  he  can  not  be  rendered 
liable  if  he  complies  with  an  agreement  made  manifest  by  the  con- 
tract. 

From  Tiedman  <'  On  Commercial  Paper,"  p.  494,  new  copy: 

"  But  where  the  bill  of  exchange  is  payable  in  the  future,  in  the 
absence  of  special  agreement  the  bill  of  lading  is  to  be  delivered  to 
the  vendee  upon  his  acceptance  of  the  biU  of  exchange  according  to 
its  tenor;  and  the  holder  can  not  insist  upon  holding  it  until  the  bill 
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of  exchange  is  paid.    The  drawee  of  the  bill  of  exchange  may  refase 
to.  accept  unless  the  bill  of  lading  is  snirendered." 

It  was  held  in  National  Bank  tb.  Merchants'  Bank,  91  U.  S.  R.y  p. 
92,  an  analogous  case,  that  in  the  absence  of  instruction  the  plaintLff 
in  error  was  justifiable  in  having  surrendered  the  bills  of  lading:  an- 
nexed to  the  bill  on  acceptance. 

It  is  difficult  to  conceive  of  any  other  meaning  of  the  bill. 

We  abbreviate  from  that  opinion :       « 

If  the  drawee  had  given  a  promissory  note  for  the  goods,  payable 
at  the  expiration  of  the  stipulated  credit,  it  is  clear  that  the  vendor 
could  not  retain  possession  of  the  property  after  receiving  the  note 
for  the  price. 

The  consideration  of  the  sale  is  the  note.  The  acceptor  of  a  bill 
of  exchange  stands  in  the  same  position  as  the  maker  of  a  promis- 
sory note. 

If  he  is  denied  possession  until  payment,  the  transaction  ceases  to 
be  what  it  was  intended,  and  is  converted  into  a  cash  sale. 

The  purchaser  of  property  on  credit  has  a  right  to  immediate  pos- 
session, unless  there  be  a  special  agreement  that  it  shall  be  retained 

by  the  vendor. 

Such  an  agreement  is  not  to  be  presumed. 

The  collecting  agent  has  no  right  to  assume  that  the  vendee's 
term  of  credit  expires  before  he  has  the  ccoods,  and  require  him  to 
accept  the  vendor's  draft  and  rely  upon  his  engagements  to  deliver 
it  a  future  time. 

With  reference  to  the  authority  of  the  agent,  who  was  entrusted  (as 
was  the  agent  in  the  case  at  bar)  with  a  draft  <'for  collection,"  the 
court  holds  that  the  instruction  means  simply  to'rebut  the  inference 
from  the  indorsement  that  the  agent  is  the  owner  of  the  draft.  That 
the  instruction  was  to  collect  the  money,  and  if  the  drawee  is  not 
bound  to  accept  without  surrender,  it  is  the  duty  of  ^the  agent  to 
make  the  surrender. 

<<  The  drafts  were  all  time  drafts." 

One  was  drawn  at  sight,  but  in  Massachusetts,  says  the  court,  such 
drafts  are  entitled  to  grace,  and  in  consequence  the  court  classes  it 

as  a  time  draft. 
In  Lanf  ear  vs.  Blossman,  1  An.  148,  it  was  decided  that  the  holder 

of  a  bill  of  exchange  can  not,  in  the  absence  of  proof  of  any  local 

usage  to  the  contrary,  or  of  the  imminent  insolvency  of  the  drawee. 
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require  the  latter  to  accept  the  bill  of  exchange,  and  he,  as  holder, 
retain  the  bill  of  lading  attached. 

The  decision  is  favorably  commented  npon  by  Justice  Strong,  the 
oigui  of  the  court  in  the  case  to  which  we  have  referred. 

It  18  pleaded  that  plaintiff's  claim  is  sustained  by  the  local  custom 
of  merchants,  and  testimony  was  heard  in  support  of  the  plea. 

The  principle  upon  which  such  evidence  is  to  be  considered  is  that 
the  parties  meant  when  they  sent  the  draft  to  let  the  collecting  bank 
follow  the  local  custom  and  usage,  and  that,  therefore,  instructions 
were  unnecessary. 

It  is  not  proven  that  plaintiffs  knew  of  any  such  local  usage  and 
custom,  nor  is  it  at  all  manifest  that  there  is  any  local  custom  as 
contended  by  plaintiffs. 

Analysis  of  the  testimony  leads  to  the  conclusion  that  it  is  not 
customary  to  retain  warehouse  receipts  and  bills  of  lading  attached 
to  time  drafts,  after  acceptance. 

The  individual  instances  proven  do  not  have  the  force  of  custom. 

They  are  not  the  results  of  acts  repeated  '*  which  have  acquired 
the  force  of  a  tacit  and  common  consent."  O.  0.  8. 

It  is  not  the  settled  custom. 

If  it  were,  it  would  be  inconsistent  with  jurisprudence  established 
by  a  number  of  trustworthy  decisions  which  exclude  such  a  custom. 

The  judgment  appealed  from  is  affirmed  at  plaintiff's  cost. 


No.  10,812. 
Succession  of  F.  Andbibu. 

When  aperson  has  been  discharged  in  bankrupt  proceedings,  and  afterward  gives 
his  note  to  a  creditor  for  a  claim  on  his  schedule,  the  moral  obligation  to  pay- 
is  a  suiBcIent  consideration  for  the  note. 

Where  a  person  deals  with  another  who  furnishes  him  supplies  under  an  agree- 
ment to  make  monthly  statements  of  iheoondltion  of  his  business,  and  heomits 
to  place  In  said  monthly  statements  a  debt  due  his  book-keeper,  which  was 
created  before  he  became  his  employee,  and  which  is  no  way  connected  with  the 
business,  this  is  not  such  evidence  of  fraud  on  the  part  of  said  book-keeper  as 
to  prevent  his  participation  in  the  funds  of  the  succession  of  the  deceased  em- 
ployer equally  with  all  the  other  ordinary  creditors,  including  the  merchant 
who  furnished  the  supplies  and  to  whom  the  monthly  statements  were  made. 


APPEAL  from  the  Civil  District  Court  for  the  PariHh  of  Orleans. 
Monroe^  J. 
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Bucky  DinkeUpiel  A  Hart  for  the  AdminiBtratory  Appellee. 


E,  J,  Wenck  for  Opponent  and  Appellee. 


Aug,  Bemau  for  Opponent  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  administrator  of  the  succession  of  P.  Andrieu 
filed  his  final  account,  without  placing  the  claim  of  Rene  Damestre 
thereon.  He  filed  an  opposition  to  the  account,  opposing^  the  ac- 
count generally,  but  afterward  restricted  his  opposition  to  the  claim 
of  P.  Thormahlen,  who  was  placed  on  the  account  as  a  creditor  for 
the  sum  of  $80,239.69. 

Thormahlen  also  attacks  the  validity  of  the  claim  of  Dumestre. 

Dumestre  is  the  owner  and  holder  of  a  note,  executed  by  the  de- 
ceased April  4,  1887,  payable  to  his  order  twelve  months  after  date, 
for  the  sum  of  $2636.76,  with  8  per  cent,  interest  thereon. 

Andrieu  previous  to  his  discharge  in  bankruptcy  owed  the  op- 
ponent a  certain  sum  of  money.  The  amount  was  placed  on  his 
schedule,  and  the  opponent  voted  for  his  discharge.  After  his  dis- 
charge, Andrieu  gave  Dumestre  his  note  for  the  amount,  and  re- 
newed the  same  from  time  to  time,  the  last  renewal  note,  with 
accumulated  interest,  being  the  one  now  held  by  Dumestre,  and 
upon  which  his  opposition  is  founded. 

There  is  no  doubt  of  the  execution  of  the  note  by  Andrieu.  The 
moral  obligation  resting  upon  him  to  pay  the  note  was  a  sufficient 
foundation  for  the  new  promise  to  pay,  and  the  consideration  of  the 
note. 

It  is,  therefore,  a  valid  claim  against  the  succession. 

Thormahlen  started  Andrieu  in  the  shoe  factory  business  many 
years  ago.  He  entered  into  an  agreement  with  the  deceased  Andrieu, 
that  he  should  purchase  supplies  only  from  him,  and  that  Andrieu 
was  to  furnish  him  monthly  statements  as  to  the  condition  of  his 
business.  Dumestre  during  the  existence  of  this  agreement  became 
the  book-keeper  for  Andrieu.  In  the  monthly  statement  furnished 
Thormahlen,  the  note  of  Dumestre  was  omitted.  Dumestre  states 
that  this  omission  was  in  consequence  of  instructions  from  his  em- 
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ployer,  who  told  him  if  the  note  appeared  in  the  statements,  it  would 
cftose  Thormahlen  to  hreak  him  np.  The  fact  of  the  omission  of  the 
note  from  the  monthly  statements  is  urged  by  Thormahlen  as  a 
reason  why  Dnmestre  should  not  be  allowed  to  participate  in  the 
funds  of  the  succession  to  his  injury. 

The  decree  of  the  lower  court  took  this  view  of  the  case  presented 
by  Thormahlen,  and  ordered  that  Dumestre's  claim  be  allowed,  but 
not  to  conflict  with  the  claim  of  Thormahlen. 

From  the  statements  in  the  record  as  to  the  agreement,  we  infer 
it  related  exclusively  to  the  factory  business  conducted  by  the  de- 
ceased Andriea.  In  the  monthly  statements  there  are  some  items 
for  house  rent,  clothing  and  some  other  outside  transactions,  but 
they  seem  to  be  exceptional,  and  were  paid  from  funds  derived  from 
the  business,  and  were  entered  in  the  cash  book. 

Bumestre's  note  was  an  outside  transaction,  and  had  no  reference 
to  Andrieu' s  business.  There  was  no  reason  why  it  should  have  ap- 
peared in  the  accounts  of  the  factory  business.  It  does  not  appear 
that  Thormahlen  required  any  statement  as  to  Andrieu's  outside  in  - 
debtedness. 

It  is  in  proof  that  Andrieu  did  purchase  from  other  parties,  to 
which  violation  of  his  agreement  it  does  not  seem  that  Thormahlen 
made  any  opposition.  The  monthly  statements  showed  that  Andrieu 
was  insolvent  from  the  time  he  was  furnished  with  materials  by 
Thormahlen  until  his  death. 

Dumestre,  when  he  was  employed  by  Andrieu,  was  a  creditor  of 
the  deceased.  He  was  the  creditor  and  holder  of  a  note  which  had 
been  afterward  renewed  when  Thormahlen  was  furnishing  Andrieu. 
He  became  bis  clerk,  and  by  direction  of  his  employer  omitted  to 
place  the  note  on  the  monthly  accounts. 

It  had  not  been  placed  there  before  he  became  the  clerk  and 
book-keeper  of  Andrieu. 

Had  the  indebtedness  of  Andrieu  to  Dumestre  been  disclosed  in 
the  monthly  accounts,  and  Thormahlen  bad  proceeded  against  his 
debtor  Andrieu,  he  would  have  been  in  no  better  condition  than  at 
the  time  of  Andrieu's  death. 

The  indebtedness  of  Andrieu  to  him  kept  at  pretty  much  the  same 
figures  during  their  business  engagement.  The  claim  of  Dumestre 
being  a  legal  and  valid  one  against  the  succession,  there  is  no  law 
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which  provideB  for  giving  Thormahlen's  debt  a  privilege  prior  to  it. 
They  are  both  ordinary  claims. 

Dumestre  did  not  intentionally  deceive  Thormahlen,  and  we  can 
Bee  no  reason  why  his  debt  should  not  share  equally  with  that  of 
Thormahlen,  both  being  ordinary  claims  against  the  succession. 

Four  of  the  notes  held  by  Thormahlen  were  executed  by  Andrieu's 
son  during  his  father's  absence.  The  notes  were  given  to  balance 
accounts,  and  were  for  goods  already  sold  and  delivered  to  Andrieu. 
The  accounts  are  fully  proved,  and  the  claim  of  Thormahlen  is  a  jnst 
one.  It  does  not  rest  exclusively  on  the  notes  for  the  evidence  of  the 
indebtedness. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  avoided  and  reversed,  so  far  as  it  directs  the  payment  of  the 
claim  of  the  opponent  Dumestre  after  the  satisfaction  of  the  claim  of 
Thormahlen,  and  it  is  now  ordered  that  the  claim  of  Dumestre  be 
paid  proportionally  and  equally  with  all  ordinary  claims  in  the  dis- 
tribution of  the  funds  in  the  succession  of  F.  Andrieu.  In  other  re- 
spects the  judgment  is  affirmed,  appellee  to  pay  costs  of  appeal. 


No.  10,940. 
The  State  of  Louisiana  vs.  James  Lyons  bt  al. 

After  the  testimony  in  chief  for  the  State  and  the  defence  has  been  taken,  and  a 
witness  for  the  State  had  testified  in  rebuttal^  the  defendant  did  not  have  the 
legal  right  to  offer  witnesses  to  rebut  the  testimony  given  in  rebuttal  by  the 
State,  unless  in  exceptional  cases. 

It  Is  a  matter  in  the  discretion  of  the  Judge. 

It  was  a  privilege  asked  which  the  court  could  refuse. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  Acadia. 
LewiBj  J,  

W.  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


Defendants  and  Appellants  unrepresented  in  the  Supreme  Court. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.    James  Lyons,  Moses  Wilson  and  Scott  Wilson  were 
indicted  for  robbery. 
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Scott  Wilson  and  James  Lyons  were  convicted,  and  from  a  judg- 
ment sentencing  them  to  seven  years'  imprisonment  in  the  peniten- 
iiry,  they  prosecnte  this  appeal. 

The  case  comes  up  on  one  bill  of  exceptions. 

During  the  progp^ss  of  the  trial  a  nolle  prosequi  was  entered  as  to 
MoBes  Wilson.  Subsequently  he  was  called  to  the  witness  stand  as 
1  State  witness  and  testified  in  chief,  that  he  was  not  present  at  the 
robbery  charged  in  the  indictment,  and  did  not  participate  in  the 
crime  charged. 

After  this  witness  had  been  examined,  the  accused  in  rebuttal  of 
said  testimony  called  the  prosecuting  witness — the  one  upon  whom 
it  was  chari^ed  the  robbery  had  been  committed — for  the  purpose  of 
showing  that  Moses  Wilson  was  present  and  aided  in  robbing  the 
witness  and  that  he  had  sworn  falsely. 

The  witness  was  not  permitted  to  answer  the  questions  propounded. 

The  defendant,  through  counsel,  reserved  a  bill  on  the  ground 
that  the  testimony  was  admissible,  as  it  was  in  rebuttal. 

The  trial  judge.' s  statement  shows  that  the  State  had  closed  its 
caie  in  chief  against  all  of  the  accused. 

That  the  accused  had  testified  and  closed  their  case. 

That  it  was  at  that  time  the  District  Attorney  entered  a  nolle 
fro§equi  as  to  Moses  Wilson,  one  of  the  defendants,  and  placed  him 
on  the  stand  as  a  witness  for  the  State  in  rebuttal  of  the  evidence 
given  by  the  other  two  defendants. 

That  after  he  had  testified,  the  defendants  called  the  prosecuting 
witness  for  the  purpose  of  impeaching  the  testimony  of  Moses  T^ilson. 

That  this  witness  had  stated  three  or  four  times  in  his  examination 
in  chief  that  Moses  Wilson  was  present  and  took  part  in  commiting 
the  robbery. 

That  the  contradiction  was  plain,  and  the  witness  was  questioned. 
Bays  the  trial  judge,  for  no  other  purpose  than  to  make  him  repeat  a 
declaration  he  had  previously  made  several  times  before  the  jury, 
and  that  it  was  not  in  rebuttal,  but  a  useless  repetition  of  testimony. 

The  defendants  had  no  legal  right  to  examine  witnesses  for  the 
purpose  of  rebutting  the  testimony  given  in  rebuttal  by  the  State. 

The  trial  judge  properly  exercised  the  discretion  with  which  he  is 

entrusted. 
The  defendants  have  not  been  deprived  of  any  of  their  legal  rights 

by  refusing  to  hear  evidence  already  heard. 
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The  accused  have  not  shown  any  ground  upon  which  they  can  be 
relieved. 


Judgment    affirmed. 
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No.  10,869. 

Hyman,  Lichtenstein  &  Co.  vs.  Schlenker  &  Hibsch. 
Mrs.  C.  Schlenker  vs.  Wm.  Robb,  Sheriff,  et  al.  (Consolidated)  . 

1.  A  datum  enpaiement  between  busband  and  wife  can  only  be  made  by  authentic 
act,  and  wben  tbe  consideration  is  explicitly  stated  in  tbe  act,  tbe  parties  are 
bound  thereby  and  can  not  make  proof  of  other  and  additional  consideration, 
unless  upon  allegation  and  clear  proof  of  error  in  the  confection  of  the  act  by 
the  notary. 

2.  The  same  tests  are  applied  in  establishing  change  of  domicil  from  this  to  an- 
other State,  as  from  one  parish  to  another.  These  tests  are:  (1)  Actual  residence 
in  the  new  place;  (2)  the  intention  to  fix  there  the  principal  establishment. 
These  tests  applied  to  the^facts  establish  Scblenker's  domicil  at  Natchez, 
Miss.,  since  1883. 

3.  Marriage  creates  a  civil  status  which  is  governed  and  controlled  by  the.  law  of 
the  domicil  of  the  parties. 

4.  The  statutes  regulating  the  privileges  and  disabilities  attaching  to  the  status  of 
married  women  are  purely  domiciliary  in  their  character,  and,  unless  other- 
wise expressly  declared,  do  not  affect  married  women  domiciled  in  another 
State. 

.  Personal  property  has  no  locality,  and,  as  to  the  rights  of  husband  and  wife 
therein,  is  governed  by  the  law  of  their  domicil.  Moneys  of  the  wife  domiciled 
In  Mississippi,  though  received  in  Louisiana,  belong  to  her  as  a  citizen  of  Mis- 
sissippi and  do  not  acquire  the  character  or  incidents  of  paraphernal  funds 
under  Louisiana  law.  If  converted  by  her  husband,  she  has  no  mortgage  on 
his  property  in  this  State  for  their  restitution,  nor  can  she  receive  from  him  a 
daiion  enpaiement  to  the  prejudice  of  attaching  creditors,  citizens  of  this  State. 

6.  The  "returning  to  the  domicil  where  her  marriage  was  contracted"  which 
authorizes  a  non-resident  wife  to  sue  her  husband  for  separation  of  pro- 
perty under  Art.  2437  C.  C'means  a  return  for  the  purpose  of  living  there  un- 
der the  protection  of  its  laws. 

7*  In  such  action,  in  any  case,  the  relief  would  only  extend  to  the  rights  of  the 
parties  as  they  Ptood  at  date  of  return. 


APPEAL  from  tbe  Seventh  District  Court  for  the  Parish  of  Cata- 
houla.    Ellia,  J, 


/.   N.   Luce,    Ou8,   Lemle,   D,   N.   Thompson  and  Farrar,  Jonas  6t 
KrutUchnitt  for  Plaintiffs  and  Appellants : 

1.  The  objection  of  plaintiffs  to  parol  evidence  to  establish  a  consideration 
different  from  the  consideration  expressed  and  described  in  the  dation  enpaie- 
ment was  well  taken.  That  objection  was:  "Parol  evidence  can  not  be  admitted 
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agaiAst  or  beyond  what  is  contalnecl  in  the  alleged  dation  en  palement  of  Inter- 
Tenor's  hasband  to  her;  nor  what  may  have  been  said  or  done  before,  at  the 
time  of,  or  alsoe  making  said  act;  nor  to  vary,  contradict,  explain,  or  modify 
the  written  terms,  consideration  or  recitals  of  said  act;  nor  to  show  a  source 
or  origin  of  consideration  different  from  that  expressed  in  the  Instrument. 
That  such  eTidenoe,  if  otherwise  admissible,  could  not  be  Introduced  by  inter- 
venor  who  has  claimed  under  said  act;  that  it  is  not  admissible  under  the 
pleadings,  there  being  no  averments  of  such  facts,  and  can  not  be  introduced 
to  aJIect  plaintiffs,  who  are  third  persons  and  can  only  be  bound  by  the 


»> 


(a)    On  eontradioting,  altering,   explaining,  etc.,  written  act :  R.  R.  <;.,  2275 

HSB;  S  An.  380;  34  An.  690;  38  An.  786;  89  An.  387. 

{k)    Not  admissible  under  the  pleadings.    2  Hennen,  p.  1156  (c)  No.  3 ;  5  M.  628; 

:if.321;  8N.S.  264;  3  La.  401;  12  La.  106. 

[c)    Having  declared  on  a  written  act,  parol  evidence  not  admissible.    8  N.  S. 

M6;  Ck>hn  vs.  Levy,  14  An.  355;  40  An.  47. 

(^*    Having  claimed  under  dation,  she  can  not  assail  or  contradict  It.    3  An. 


Testimony  not  suiBcient  to  establish  intervenor's  claim  as  existing  prior  to  or 

since  1878.    B.  C.  C.  2377, 2282;  6  K.  86;  6  La.  22;  11  La.  569;  12  La.  802;  8  An.  142;  6 

An.  785 ;  28  An.  581 ;  87  An.  95, 380, 857;  88  An.  750. 

(a)    The  Zenor  plantation  was  purchased  burdened  with  a  mortgage,  and  was 

sold  to  satisfy  such  mortgage  Indebtedness  of  husband. 

(6)   Intervenor  can  only  claim  real  value  of  property  sold  plaintiffs  and  srch 

amounts  as  were  actually  received  by  ber  husband. 

(e)  Bents: 

(1)  There  being  no  separate  administration,  the  rents  fell  into  the  communi- 
ty. B.  C.  C.  3435;  29  An.  335 ;  30  An.  552. 

(2)  The  wife  was  an  ordinary  creditor  for  any  rental  claim.    27  An.  552. 

(8)  Bental  claim  barred,  or  husband  not  chargeable  therewith  nor  accountable 
therefor  under  Section  1176,  page  42,  Miss.  Code  of  1880. 

(4)  Claim  for  rents  not  established. 

(5)  Any  rents  subject  to  deductions  for  taxes,  insurance,  investments,  bank 
aoconnt,  repairs,  improvements,  etc. 

The  dation  en  paiement  of  i878  extinguished  the  wife's  alleged  paraphernal  claim, 
and  the  subsequent  sale  of  properties  acquired  under  dation  of  1878,  in  settle- 
ment of  her  husband's  debts,  would  not  revive  or  renew  or  constitute  a  para- 
phernal claim,  and  If  a  creditor  therefor,  she  was  but  an  ordinary  creditor. 
1  An.  806;  3  An.  488;  4  An.  65,  466;  21  An.  367,  469;  16  An.  375;  37  An.  550;  U.  C.  C.  1790, 
3446. 

The  interveners,  husband  and  wife,  being  domiciliated  In  and  residents  of 
Mississippi  since  1888,  the  receipt  and  conversion  of  the  wife's  moneys  In  Mis- 
sissippi would  constitute  the  wife  only  an  ordinary  creditor  therefor,  and  not 
being  a  paraphernal  claim,  the  Insolvent  husband  could  not  therefore  sell  to 
the  wife  to  the  prejudice  of  his  domestic  creditors. 

(a)  On  domioil:  B.  C.  C.  43,46, 11  La.  178;  3  An.  946;  4  An.  554;  9  An.  167;  39  An. 
253;  32  An.  679;  33  An.  911. 

(5)    On  conversion  in  Mississippi:  3  R.  501;  4  An.  65;  10  An.  440;  Eager  vs. 
Brown,  14  An.  694;  6  An.  703;  13  An.  89. 
(O    On  conflict  of  law:  Articles B.  C.  C.  3390, 2399, 2400,  and  kindred  articles  es- 
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tablishlng  and  regulatlog  community  property  rights,  are  real  and  not  per- 
sonal statutes.    Saul  vs.  His  Creditors,  5  N.  8. ;  4  La.  190 ;  9  K.  443. 

5.  Though  interrenors*  claim  should  be  found  to  be  in  its  nature  paraphernal, 
the  interrenors  being  admitted  non-residents  at  the  time  of  the  datum  as- 
sailed, could  not  avail  themselves  of  laws  enacted  for  the  protection  of  Louisi- 
ana married  women,  especially  as  Mrs.  8chlenker  had  unlimited  capacity  to 
contract  under  the  law  of  her  domicil. 

(a)  On  Mrs.  Schlcnker's  capacity  to  contract:  Saul  ys.  His  Creditors,  5  N.  S. 
pages  690,  594, 597, 603  and  604 ;  2  R.  501 ;  5  B.  475 ;  8  R.  416 ;  13  La.  182 ;  3  An.  417,  437 ;  5 
An.  372;  11  An.  232;  12  An.  »9;  Mississippi  Code  of  1880,  Sections  1667, 1168, 1169. 
(6)  Our  laws  on  rights  of  married  women,  enacted  for  protection  of  Louisi- 
ana married  women :  29  An.  503,  overruling  20  An.  383,  and  affirming  12  An.  89;  2 
R.  501;  2  An.  2;  4  An.  570;  6  An.  437,  703;  10  An.  440;  12  An,  89;  30  An.  749,  750. 

6.  Our  courts  will  not  sacrifice  Justice  to  courtesy  and  maintain  a  fraudulent  sale 
of  personal  property  situated  in  Louisiana  to  the  prejudice  of  domestic  credit- 
ors.   2  N.  S.  93 ;  17  La.  591 ;  19  La.  589 ;  5  An.  678 ;  13  An.  280. 

The  value  of  the  property  conveyed  to  wife  should  not  exceed  the  amount 
due.  8  An.  485,  Gardner  vs.  Thibodeauz;  14  An.  742;  30  An.  750.  The  sale  as  to 
the  merchandise  not  divisible.    1  An.  806;  23  An.  441. 


Percy  Roberta  and  J,  L.  Dagg  for  Intervener  and  Appellee : 

1.  A  datiun  made  by  the  husband  in  favor  of  his  wife,  can  not  be  attacked  by  one 
who  was  not  a  creditor  of  the  husband  at  the  date  of  the  dation.  See  39  An.  780, 

2.  One  who  purchases  property  from  a  wife  can  not  assail  her  title  to  said  proper- 
ty.   See  15  An.  531  and  684 ;  30  An.  590. 

8.  The  use  of  the  wife's  property  by  the  husband  to  pay  a  debt  due  by  the  com- 
mercial Arm  of  which  he  is  a  member  creates  a  debt  against  him  in  favor  of 
the  wife. 

4.  It  is  not  necessary  to  the  validity  of  a  dation  made  by  the  husband  in  favor  of 
the  wife,  that  the  wife  should  have  a  privilege  or  mortgage  on  the  property 
transferred  by  the  dation.    See  33  An.  534;  34  An.  996. 

6.  It  is  not  necessary  for  a  wife  to  obtain  a  Judgment  of  separation  of  property 
in  order  to  Justify  a  dation  In  her  favor.  Such  a  dation  can  be  made  before  or 
after  such  a  Judgment,  and  may  be  made  without  such  Judgment.  See  3  An. 
485 ;  30  An.  750;  33  An.  534  and  821 ;  34  An.  995. 

6.  The  b^arden  of  proof  is  on  the  one  who  alleges  a  change  of  domicil,  and  in 
order  to  prove  such  change  it  is  necessary  to  show  not  only  a  new  residence, 
but  also  the  intent  to  acquire  another  domicil.  See  2  An.  946;  7  An.  395;  9  An.  166; 
20  An.  812 ;  23  An.  1304 ;  26  An.  515. 

7.  Where  a  husband  and  wife  have  been  married  in  Louisiana,  and  the  husband 
removes  to,  and  resides  in  a  foreign  state,  the  wife  retains  the  same  rights  and 
remedies,  as  against  her  husband,  for  the  protection  and  the  restitution  of  her 
paraphernal  effects,  as  if  she  had  continued  to  reside  in  this  State.  See  Civli 
Code,  Article  2437. 

8.  The  right  of  a  wife  who  has  been  married  in  Louisiana  to  receive  by  a  dation 
from  her  husband  the  payment  of  a  debt  in  her  favor,  arising  from  his  ap- 
propriation in  this  State  of  her  property,  situated  in  this  State  or  the  pro- 
ceeds of  such  property,  is  not  affected  by  the  laws  of  any  foreign  state  in 
which  she  happens  to  be  residing  at  the  time  of  said  dation. 
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%  Tb«  courts  of  Louisiana  will  not  enforce  the  law  of  another  State  in  regard  to 
the  transfer  of  property  situated  in  this  State,  when  the  effect  of  such  foreign 
law  would  be  to  defeat  a  statute  of  this  State,  in  favor  of  a  wife  who  was  mar- 
ried in  lioulsiana. 

19l  Tbe  making  of  a  dation  by  the  husband  in  favor  of  the  wife  will  not  impair  his 
right  to  make  a  subsequent  dation  in  her  favor,  provided  there  exist,  at  the 
date  ofltbe  subsequent  dation,  a  bona  fide  debt  in  favor  of  the  wife. 

IL  ParoU  or  other  evidence  aHundCy  is  admissible  to  show  the  real  consideration 
of  a  written  contract,  although  it  may  show  a  consideration  other  and  different 
from  that  set  forth  In  the  writing.  See  Wharton  on  Evidence,  pp.  540  and  1044; 
)SAn.545;82  An.  432;  96  An.  548;  45  An.  560;  38  An.  846. 

12.  Where  a  certain  consideration  Is  expressed  in  an  act  of  sale,  and  no  other  con- 
sideration is  proved.  It  will  be  presumed  that  the  consideration  thus  ex- 
pressed is  the  true  one. 

13^  The  testimony  of  one  witness  In  regard  to  an  alleged  sale,  and  the  disposition 
of  its  proceeds,  accompanied  by  the  act  of  sale,  is  safflcient  to  prove  the  same, 
although  the  sum  involved  is  over  $500.    See  1  N.  S.  614. 

14.  The  fact  that  the  husband,  at  the  date  of  the  sale,  or  the  lease  of  the  wife's 
property,  was  administering  that  property,  either  as  head  of  the  community 
or  as  the  agent  of  the  wife,  raises  a  presumption  that  he  received  the  pro- 
ceeds of  said  sale  or  of  said  lease,  and  a  consequent  llndcbtedness,  to  that 
extent,  to  the  wife.    See  4  N.  S.  409;  6  An.  592. 

15.  The  act  of  the  husband  In  buying  property  and  taking  the  title  to  the  same  In 
name  of  the  wife,  without  the  proved  knowledge  of  the  wife,  does  not  raise  a 
presumption  that  the  said  property  was  accepted  by  the  wife  as  a  giving  in 
payment,  in  discharge  of  a  debt  due  her  by  the  husband. 

16.  The  obligation  of  the  wife  to  bear  a  portion  of  the  marital  expenses  out  of  the 
income  of  her  paraphernal  property,  when  she  has  reserved  the  administra- 
tion of  the  same,  is  a  personal  debt  in  favor  of  the  husband,  of  which  no  third 
person  can  avail. 


The  opinion  of  the  court  was  delivered  by 

Fenkeb,  J.  This  appeal  presents,  for  our  determination,  a  con- 
test between  the  attaching  creditors  of  a  non-resident  debtor  and 
the  non-resident  wife  of  the  debtor,  who  claims  the  property  at- 
tached by  virtue  of  a  dation  en  pavement  made  to  her  by  her  husband 
while  they  were  both  non-residents  of  Louisiana  and  domiciled  in 
the  State  of  Mississippi. 

The  dominant  facts  are  the  following: 

-  Isaac  Schlenker  and  his  wife,  Mrs.  C.  Schlenker,  were  married  at 
their  domicil  in  Trinity,  Louisiana,  in  1859.  Between  the  years  1866 
and  1874, while  they  were  still  domiciled  in  Louisiana,  Mrs.  Schlenker 
claims  to  have  received  from  an  uncle  and  from  her  mother  cer- 
tain paraphernal  gifts  of  money  and  goods  amounting  to  about  $7600, 
which  her  husband  took  possession  of  and  converted  to  his  own  use. 
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In  1878,  her  husband  executed  a  datUm  en  paiement  in  her  favor,  by 
which  he  conveyed  to  her  various  pieces  of  landed  property,  includ- 
ing: 

1.  A  tract  of  land  known  as  the  Elba  or  Zenor  tract. 

2.  Sundry  lots  and  buildings  situated  in  the  towns  of  Troy  and 
Trinity. 

The  attaching  creditors  attack  the  consideration  of  this  datUm^ 
and  if  proof  thereof  were  required,  that  found  in  the  record  is  cer- 
tainly not  as  conclusive  as  it  should  be ;  but  we  think  the  creditors^ 
having  become  such  long  after  the  daH<mf  have  no  right  to  at- 
tack it.     Lewis  vs.  Peterkin,  39  An.  780. 

Subsequently  Mrs.  Sehlenker  alienated  several  of  these  properties, 
and  the  sums  are  claimed  to  have  been  appropriated  by  h^r  husband 
to  the  payment  of  his  debts. 

These  alienations  were  as  follows,  viz. : 

1.  In  June,  1878,  she  conveyed  the  Zenor  tract  for  the  price  of 
$8600. 

2.  In  March,  1881,  she  conveyed  the  Gates  or  Rawlings  lots  in 
Troyville,  on  which  the  price  actually  realized  was  $850. 

8.  In  1888  she  sold  a  storehouse  and  lots  in  Troyville  and  a  res- 
idence and  lots  in  Trinity  for  $2500. 

She  also  claims  to  have  sold  another  lot  in  Trinity  to  McCabe  for 
$100,  but  the  deed  is  not  produced. 

In  December,  1890,  Isaac  Sehlenker  made  a  second  datum  en  paiC' 
ment  to  his  wife,  from  which  we  make  the  following  extract : 

<'  Before  me,  J.  F.  Ellis,  a  notary  public  in  and  for  Catahoula 
parish,  Louisiana,  personally  appeared  Isaac  Shlenker,  who  declared 
to  me,  notary,  that  he  is  justly  and  legally  indebted  to  his  wife,  Mrs. 
Charlotte  Sehlenker,  in  the  sum  of  seven  thousand  two  hundred  and 
fifty  dollars. 

*  *  *  <<  The  said  above  amount  being  the  proceeds  of  sale  of 
one  storehouse  and  lots  in  Jonesville  (or  Troyville) ,  Louisiana ;  the 
Cates  or  Rawlings  house  and  lots  in  Jonesville,  La.,  and  dwelling 
house  and  lots  in  Trinity,  La."     *     *     * 

It  thus  appears  that  the  only  paraphernal  debts  expressed  in  the 
act  as  intended  to  be  extinguished  are  those  arising  from  the  appro- 
priation by  the  husband  of  '*  the  proceeds  of  sale  "  of  the  particu- 
lar pieces  of  paraphernal  property  therein  mentioned. 
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As  we  ha've  seen,  these  ^'proceeds  of  sale,"  according  to  the 
wife^s  own  showing,  did  not  exceed  the  sum  of  $2950,  while  the 
datum  conveyed  to  the  wife  property  estimated  in  the  act  itself  at 
16560,  and  claimed  by  the  creditors  to  be  worth  much  more. 

On  the  trial  of  the  case  counsel  for  the  wife  undertook  to  eke  out 
the  consideration,  by  parol  proof  that  the  dation  was  intended  to 
satisfy  other  paraphernal  claims  of  the  wife  besides  those  expressed 
In  the  deed,  including  the  sum  of  $3500  received  as  the  price  of  the 
Zenor  plantation,  $1100  collected  as  rents  of  paraphernal  property, 
and  a  balance  due  on  the  original  claim,  unsatisfied  by  the  first 
dation,  of  $621.93. 

To  sach  evidence  objection  was  made  on  the  following  grounds, 
Tii. : 

'*  Parol  evidence  can  not  be  admitted  against  or  beyond  what  is 
contained  in  the  alleged  dation  en  paiement  of  intervener's  husband 
to  her;  nor  as  to  what  may  have  been  said  or  done  before,  at  the 
tune  of,  or  since  making  said  act;  nor  to  vary,  contradict,  explain, 
or  modify  the  written  terms,  considerations  or  recitals  of  said  act ; 
nor  to  show  source  or  origin  of  the  consideration,  different  from 
that  expressed  in  the  instrument.  That  such  evidence,if  other- 
wise admissible,  could  not  be  introduced  by  intervener,  who  has 
claimed  under  such  act ;  that  it  is  not  admissible  under  the  pleadings, 
there  being  no  averments  of  such  fact,  and  can  not  be  introduced 
to  affect  plaintiffs,  who  are  third  persons,  and  can  only  be  bound  by 
the  record." 

The  judge  overruled  these  objections,  and  admitted  and  gave 
effect  to  the  evidence. 

In  this  we  are  bound  to  hold  that  the  judge  was  in  error. 

A  dation  en  paiement  by  a  husband  to  his  wife  can  not  be  made 
otherwise  than  by  authentic  act.  The  extraordinary  and  highly 
exceptional  effects  given  by  the  law  to  this  contract,  exempting  it 
from  the  revocatory  action  and  maintaining  it  as  a  preference  over 
creditors,  though  made  while  the  husband  was  insolvent,  emphasize 
the  necessity  of  holding  the  parties  bound  by  the  recitals  contained 
in  the  act,  and  not  permitting  them  to  enlarge  or  extend  its  provi- 
sions by  parol  proof.  The  creditors,  when  they  tookfout their  attach- 
ment, had  no  notice  of,  and  were  not  affected  by,  any  dation  between 
this  debtor  and  his  wife,  except  that  evidenced  by  the  authentic  act 
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extant  upon  the  records  of  the  parish,  and  could  not  be  bound  by 
any  ag^ements  or  anderstandings  between  the  parties  not  embodied 
in  that  act.  Moreover,  the  wife  herself,  in  her  intervention,  pro- 
pounded that  act  as  her  title,  and  made  no  allegation  of  any  error 
therein. 

The  act  specifically  recites,  as  the  only  paraphernal  claims  satis- 
fied by  the  dation,  the  moneys  due  by  the  husband  for  the  price  of 
particular  properties  therein  stated.  To  hold  that  other  and  differ- 
ent paraphernal  claims  entered  into  the  consideration  and  were  sat- 
isfied by  the  datiorij  on  mere  parol  proof,  would  be,  to  that-  extent, 
to  give  effect  to  a  datum  by  parol. 

Even  if  proof  of  error  were  admissible,  the  proof  found  in  this 
record  is  insufficient  to  establish  it. 

We  dislike  to  speak  witb  confidence  touching  the  contents  of  this 
enormous  transcript,  which  we  have  been  left  to  eviscerate  with 
hardly  any  references  to  pages  by  the  counsel ;  but  if  there  is  any 
other  evidence  as  to  this  error  except  the  statement  of  Mrs.  Schlenker 
herself,  it  has  failed  to  attract  our  attention.  She  says  that  the  in- 
tention of  Mr^  Schlenker  and  herself  was  to  have  the  sale  made  in 
satisfaction  of  all  her  paraphernal  claims,  and,  on  the  subject  of  the 
deed,  she  says:  ''I  do  not  know  if  the  deed  properly  recites  the 
consideration,  not  having  the  same  before  me,  but  if  it  does  not, 
there  must  have  been  some  error  in  drawing  it  up." 

Of  course,  we  have  nothing  from  the  husband  on  the  subject  be- 
cause he  was  incompetent  to  testify.  There  is  nothing  to  show 
that  the  notary  who  drew  the  act  did  not  conform  to  the  instructions 
given  him,  or  that  the  parties  who  signed  it  did  not  read  and  know 
its  contents,  nor  is  any  reason  given  why  the  alleged  error  escaped 
attention.  Surely,  it  would  be  a  dangerous  precedent  to  allow  the 
recitals  by  such  an  act  to  be  varied  by  the  unsupported  declarations 
of  error  by  a  single  party  thereto.  As  the  deed  stood,  undoubtedly 
the  paraphernal  claims,  outside  of  those  mentioned  therein,  re- 
mained unaffected  by  the  dation;  and,  in  after  years,  might  have 
formed  a  consideration  for  a  third  dation  when  the  interests  of  the 
parties  required  it,  in  which  case  the  statement  of  the  wife  as  to  her 
intentions  might  not  have  been  accessible. 

We  consider  the  case  fully  covered  by  a  former  decision,  where 
the  dation  having  been  made  in  satisfaction  of  a  particular  named 
paraphernal  claim,  which  the  court  found  to  be  invalid,  the  parties 
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ought  to  sustain  it  by  proof  of  other  valid  paraphernal  claims,  but 
we  held  them  bound  by  the  consideration  stated  in  the  deed.  Chaff e 
T8.  Schlen,  34  An.  688. 

Hayins  thus  defined  the  meaning  and  extent  of  the  act  as  embrac* 
ing,  for  its  consideration,  only  the  paraphernal  claims  therein  recited, 
we  wiU  next  consider  the  important  questions  arising  from  the  domi- 
cil  of  the  parties. 

The  attaching  creditors  are  citizens  and  residents  of  Louisiana. 

It  is  conceded  that  at  the  date  of;the  dation  Mr.  and  Mrs.  Schlenker 
were  domiciled  in  the  State  of  Mississippi.  It  is  claimed,  however, 
on  behalf  of  the  wife,  that  the  Mississippi  domicil  was  only  ac- 
quired in  1889,  after  the  transactions  here  involved  took  place, 
and  that,  prior  thereto,  their  domicil  continued  to  be  in  Louisiana. 

No  doubt,  the  presumption  of  law  is  in  favor  of  the  continuance 
of  a  domicil  once  established,  and  that  the  party  who  asserts  that  it 
has  been  changed  carries  the  burden  of  proof.  The  evidence  of  Mrs. 
Schlenker  herself,  which  is  candid  and  unequivocal,  establishes  that 
in  1882  her  husband,  with  his  family  and  the  whole  of  his  household 
effects,  removed  from  their  former  domicil  in  Trinity,  La.,  to  New 
Orleans,  La.,  discontinuing  the  mercantile  business  which  he  had 
theretofore  conducted  in  Trinity,  and  establishing  his  residence  in 
New  Orleans,  where  he  kept  house  for  a  year.  In  1888  Schlenker 
moved  with  his  family  to  Natchez,  Miss.,  carrying  all  his  household 
effects,  established  his  residence  there,  went  into  mercantile  busi- 
ness there,  has  resided  and  kept  house  and  transacted  business  there 
ever  since,  and  has  had  no  other  residence.  He  has  reared  his 
children  and  married  two  of  them  in  Natchez.  There  has  been  his 
home.  It  was  not  only  his  principal,  but  his  only  domestic  establish- 
ment. 

It  appears  that  in  1881  or  1882  he  commenced  a  mercantile  busir 
ness  in  Troyville,  La,,  and  that  he  was  in  the  habit  of  frequently 
visiting  that  place  to  look  after  his  affairs,  but  he  never  had  a  domi- 
cil in  Troyville  and  kept  no  establishment  there  of  any  kind.  His 
former  residence  in  Trinity,  La.,  was  at  first  rented,  and  subse^ 
quently  sold. 

There  is  proof  that  he  voted  at  least  once  in  Louisiana,  while  living 
in  Natchez,  and  also  that  he  was  accepted  as  a  surety  on  the  bond  of 
the  sheriff  of  Catahoula  parish.  His  wife  and  partner  state  that  he 
continued  to  consider  Catahoula  parish  as  his  home ;  but  there  is  no 
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evidence  that  he  ever  entertained  intention  of  returning  or  rBanmiDg 
his  residence,  there. 

The  law  is  chiefly  concerned  with  persons  as  the  subjects  of  obli- 
gations, and,  with  the  view  of  giving  efficacy  to  their  sanctionB,  one 
of  its  first  tasks  is  to  locate  each  person — to  fix  a  place  at  w^hich  the 
person  shall  be  considered  as  always  present,  actually  or  construc- 
tively, and  where  the  law  can  reach  him  when  it  has  occasion  to 
deal  with  him — ^in  other  words,  to  establish  his  domicil. 

The  provisions  of  our  code  on  the  subject  are  clear  and  direct. 

''Art.  38.  The  domicil  of  each  citizen  is  in  the  parish  wherein  he 
has  his  principal  establishment.  The  principal  establishment  is  that 
in  which  he  makes  his  habitual  residence. 

''Art.  41.  A  change  of  domicil  from  one  parish  to  another  is  pro- 
duced by  the  act  of  residing  in  another  parish,  combined  with  the 
intention  of  making  one's  principal  establishment  there. 

"Art.  46.  Domicil  once  acquired  shall  not  be  forfeited  by  absence 
on  business,  but  a  voluntary  absence  of  two  years  from  the  State,  or 
the  acquisition  of  residence  in  any  other  State  of  this  Union,  or  else- 
where, shall  forfeit  a  domicil  within  this  State.'' 

Applying  these  provisions  of  law  to  the  facts  of  this  case,  we  can 
not  doubt  that,  from  the  date  of  removal  in  1888,  Natchez,  Miss., 
has  been  the  legal  domicil  of  Schlenker  and  his  wife. 

Under  a  literal  construction  of  the  words  of  Art.  46  that  "  the  ac- 
quisition of  a  residence  in  any  other  State  of  this  Union  shall  forfeit 
a  domicil  within  this  State,"  the  case  would  be  too  clear  for  discus- 
sion, since  no  one  could  doubt  that  Schlenker  acquired  a  residence  in 
Natchez.  But  we  think  the  article  should  not  be  so  strictly  con- 
strued, and  that  the  legislator  meant  the  acquisition  of  such  a  resi- 
dence as  is  mentioned  in  the  prior  Art.  41,  t.  e.,'one  which  combines 
<' the  act  of  residing"  with  "  the  intention  of  making  one's  princi- 
pal establishment  there."  In  other  words,  Art.  46  subjects  the 
change  of  domicil  from  this  State  to  another  to  the  same  tests 
which  Art  41  applies  to  change  of  domicil  from  one  parish  to 
another. 

These  tests  require  two  elements,  viz :     (1)  Actual  residence  in  the 

new  place ;    (2)  The  intention  to  fix  there  his  principal  establishment. 

The  French  law  applies  the  same  tests.    0.  N.,  Art.  108. 

Says  Laurent :  "  The  principle  that  a  mere  transient  cause  which 
has  induced  a  person  to  establish  a  temporary  residence  elsewhere 
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do38  not  give  him  a  new  donucil  muBt  not  be  extended  so  far  as  to 
hold  that  one  who  establishes  hhnself  in  a  new  place,  with  the  inten- 
tion of  retnming  to  the  old,  preserves,  by  that  fact  alone,  his 
former  domicil.  It  is  the  natnre  of  the  establishment  that  decides 
the  question ;  it  most  be  the  principal  establishment  in  order  to  fix  a 
new  domicil.  Bat  if  it  be  the  principal  establishment,  that  operates 
the  translation  of  domicil,  even  thongh  there  be  an  intention  of  re- 
taining.''    2  Laurent,  No.  79;    1  Monrlon,  Nos.  826,  826,  327. 

The  French  code  does  not  define  the  words  '< principal  establish- 
ment." Onr  code  expressly  declares:  ^^The  principal  establish- 
ment is  that  in  which  he  makes  his  habitual  residence."  , 

Said  this  court:  ''The  law  which  fixes  the  domicil  of  each  citi- 
zen at  the  place  where  his  principal  establishment  is  sitaated  means 

the  principal  domestic  establishment."  Sue.  of  Franklin,  7  An. 
400. 

Again:  ''It  is  there  he  sleeps,  takes  his  meals,  has  established 
his  household,  and  surrounded  himself  with  his  family  and  the  com- 
forts of  domestic  life.  His  dwelling  house  there  is  emphatically  his 
permanent  home."     4  An.  664. 

The  evidence  in  this  case,  as  we  have  stated  it,  establishes,  beyond 
a  doubt,  that  Schlenker  fixed  and  intended  to  fix  his  principal  estab- 
lishment, his  habitual  residence,  his  home,  in  Natchez — not  for  any 
transient  purpose  of  health  or  convenience,  but  in  permanence,  as 
indicated  by  his  entering  commercial  business  there,  and  by  his 
whole  conduct.  He  had,  in  fact,  already  abandoned  his  domicil  in 
Catahoula  parish,  when  he  removed  to  New  Orleans  with  his  family 
and  household  effects  and  established  himself  there.  There  is  no 
pretence  that  he  ever  intended  to  return  to  New  Orleans,  his  last 
domicil  in  this  State.  There  is  none  really  that  he  intended  to  return 
to  Catahoula;  but  if  he  did,  he  would^have  had  to  establish  a  new 
domicil  there,  which  could  not  be  done  without  an  actual  residence. 

This  is  not  a  case  like  Steele's  case,  where  the  party  preserved 
two  establishments,  and  where  the  purposes  for  which  he  placed  his 
family  in  Natchez  were  clearly  shown,  and  the  intention  to  preserve 
his  domicil  at  the  establishment  which  he  kept  in  Tensas  parish  is 

fuDy  proved. 

We  then  said :  "We  do  not  wish  to  be  understood  as  saying  that, 
iD  order  to  have  a  domicil  at  a  particular  place,  it  is  unnecessary 
there  to  have  a  residence,  actual  or  constructive,  with  a  representa- 
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tive  living  therein,  at  which  and  on  whom,  in  case  of  absence  there- 
from, legal  process  can  be  served.  However  that  may  be,  it  is  es- 
tablished that  the  defendant  had  snch  a  residence  in  the  parish  of 
Tensas,  at  which  service  coald  have  been  legally  made."  State  ex 
rel.  Attorney  Qeneral  vs.  Steele,  38  An.  912. 

The  rales  which  govern  the  change  of  domicil  from  this  State  to 
another  are  the  same  which  apply  to  sach  a  change  from  one  parish 
to  another,  and  we  think  no  one  could  doubt  that,  if  Schlenker  had 
established  a  home  in  another  parish  similar  to  that  adopted  in 
Natchez,  it  would  be  held  to  establish  a  new  domicil. 

It  thus  appears  th^^t  at  the  time  when  the  dation  was  made,  and 
also  at  the  time  when  he  received  and  converted  to  his  use  much 
the  larger  portion  of  the  personal  funds  of  his  wife,  which  form  the 
consideration  thereof,  both  husband  and  wife  were  residents  and 
citizens  of  the  State  of  Mississippi,  and  not  of  the  State  of  Louisiana, 
and  the  question  is  whether  such  a  dation,  made  on  such  a  consid- 
eration, is  protected  by  the  law  of  Louisiana,  especially  when  con- 
flicting with  the  rights  of  resident  creditors. 

Marriage  creates  a  civil  status.  Each  State  attaches  to  this  states 
such  privileges  and  disabilities  as  it  deems  wise  and  proper,  but 
these  laws  are  purely  domiciliary  in  their  operation,  and  apply  only, 
as  a  general  rule,  and  when  not  otherwise  expressly  provided,  to 
citizens  of  the  State,  or  to  acts  done  while  they  are  citizens.  When 
married  persons  remove  to  a  different  Stpte  their  married  status  is 
governed  and  controlled  by  the  laws  of  the  new  domicil. 

The  law  of  Louisiana  attributes  to  the  status  of  marriage  certain 
l)eculiar  privileges  and  restraints.  It  establishes  a  community  of  ac- 
({uests  and  gains  between  the  spouses;  it  gives  to  the  separate  prop- 
erty of  tlie  wife  the  character  of  dotal  or  paraphernal  property ;  it 
protects  such  property  from  depredation  by  the  husband  by  giving 
the  wife  a  mortgage  and  privilege  on  all  the  property  of  the  husband 
for  the  restitution  of  her  dotal  effects  converted  by  him  and  a  mort- 
gage for  the  restitution  of  her  paraphernal  effects  so  converted ;  it 
authorizes  the  wife,  in  certain  cases,  to  bring  suit  against  her  hus- 
band for  a  separation  of  property,  wherein  she  may  not  only  obtain 
a  dissolution  of  the  community  and  a  protection  of  her  future  sep- 
arate earning^,  but  may  recover  judgment  for  her  paraphernal  or 
dotal  funds  appropriated  by  him,  which  may  be  executed  against  all 
his  property,  and  it  authorizes  the  wife,  with  or  without  such  judg- 
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ffleot,  to  receive  from  the  husband  a  dation  en  pavement  iu  satisf ac- 
tion of  her  paraphernal  or  dotal  rights,  which  \b  valid  against  cred- 
itors even  thongh,  when  made,  the  husband  was  utterly  insolvent. 
There  is  no  greater  reason  why  this  exceptional  privilege  of  dation 
iboold  be  enforced  in  favor  of  non-resident  married  women  than 
there  is  to  recognize  their  rights  of  mortgage  and  privilege,  which 
are  not  more  exceptional.  Yet  in  dealing  with  the  question  whether 
there  existed  a  legal  mortgage  for  paraphernal  funds  on  the  hus- 
buid's  property  in  this  State,  this  court,  after  quoting  the  provi- 
sions of  law,  said : 

'^  These,  and  other  proviMons  of  the  Code  on  the  same  subject j  clearly 
apply  only  to  persons  residing  in  the  State.  They  repel  the  idea 
that  the  law -giver  ever  intended  to  extend  the  same  extreme  favor 
to  non-residents,  wives  and  minors,  whose  rights  ever  remain  a  mys- 
tery to  our  citizens. 

"The  removal  of  opponent,  with  her  husband,  into  this  State 
placed  her  under  the  protection  of  our  law  for  the  future.  It  en- 
titles her  to  a  tacit  mortgage  for  all  moneys  her  husband  may  have 
received  since,  for  her  account,  but  to  extend  back  this  mortgage  so 
as  to  recover  funds  received  by  the  insolvent  in  1822,  when  he  re- 
sided in  Campeche,  would  be  to  declare  at  once  that  a  tacit  mort- 
gage exists,  even  though  the  husband,  the  wife,  the  tutor,  or  the 
ward,  never  were  in  Louisiana.  Such  a  mortgage  we  can  not  recog- 
nize, nor  do  we  believe  it  was  ever  contemplated  by  our  laws." 
Prats  vs.  Creditors,  2  Rob.  501. 

In  considering  the  same  question  in  a  subsequent  case,  the  court  said : 

'^  But  every  law  must  be  construed,  not  only  with  reference  to  the 
policy  which  dictated  it,  but  in  connection  with  similar  legislation  on 
the  same  subject.  In  imposing  such  incumbrances  upon  real  estate 
as  that  which  necessarily  result  from  legal  and  tacit  mortgages,  the 
Legislature  evidently  contemplated  the  protection  of  a  class  of  per- 
sons who  were  unable  to  protect  themselves,  and  whom  they  were, 
therefore,  bound  to  protect.  For  this  reason  they  have  subjected 
the  rights  of  their  oum  citizens  to  incumbrances  which,  though  of 
doubtful  policy,  it  can  not  be  supposed  were  intended  to  operate  in 
favor  of  those  whom  it  was  no  part  of  their  duty  to  protect. 

"It  is  the  duty  of  the  State  to  protect  its  own  widows  and 
orphans,  and  those  of  its  own  people  who  are  laboring  under  legal 
incapacities." 
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Continuing,  the  court  said : 

'^  Bat  from  a  review  of  the  various  articles  of  the  Code,  on  the 
subject  of  legal  mortgages,  it  appears  to  us  they  point  conclusively, 
not  only  to  the  supposed  residence  in  the  State  of  the  party  whose 
property  is  sought  to  be  subjected  to  their  operation,  but  to  the  se- 
curity of  a  debt  originating  in  the  State.  The  whole  tenor  of  our 
legislation  on  this  subject  appears  to  us  to  repel  the  idea  that  it  was 
in  contemplation  of  the  Legislature  to  extend  the  operation  of  our 
system  of  mortgages  to  cases  where  the  debt  itself  originated  out  of 
a  State  at  a  time  when  the  debtor  was  also  a  non-resident."  Stew- 
art vs.  Creditors,  12  An.  89. 

Moreover,  the  right  of  the  wife  to  enter  into  such  a  contract  with 
her  husband  as  this  dation,  is  confined  to  the  case  where  it  is  made 
for  the  restitution  of  her  dotal  or  paraphernal  effects  alienated  by 
him.  And  it  can  not  be  said  that  the  consideration  in  this  case  was 
of  that  character.  The  consideration  is  for  personal  funds  of  the 
wife,  received  and  converted  by  the  husband,  while  he  and  his  wife 
were  residents  of  Mississippi.  That  these  funds  were  personal  prop- 
erty does  not  admit  of  question,  and  it  is  a  well -settled  rule  that 
personal  property  has  no  locality,  and  is  governed  exclusively  by 
the  laws  of  the  owner's  domicil  as  to  its  character,  transfer,  aliena- 
tion, etc.  3  Am.  and  Eng.  Encyc.  of  L.,  pp.  574,  575,  and  authori- 
ties cited. 

Mobilia  ossibus  inherent  et  personam  seguuntur. 

These  funds,  though  accruing  to  the  wife  in  Louisiana,  were  re- 
ceived by  her  as  a  citizen  of  Mississippi,  and  her  rights  thereto  were 
governed  by  the  law  of  Mississippi.  They  never  acquired  the  char- 
acter of  paraphemality  under  the  law  of  Louisiana,  and  the  hus- 
band's conversion  of  them  subjected  him  only  to  the  liability  im- 
posed by  the  law  of  the  domicil. 

\  It  is  urged,  however,  by  the  learned  counsel  for  the  wife  that 
these  general  principles  are  controlled  by  the  special  provision  of 
Art.  2437,  of  our  Civil  Code,  which  is  asfollows: 

'*  Whenever  a  marriage  shall  have  been  contracted  in  this  State, 
And  the  husband  after  said  marriage  shall  remove  or  shall  have 
removed  to  a  foreign  country  with  his  wife,  if  the  husband  shall  be- 
have toward  his  wife  in  such  foreign  country  in  such  a  manner  as 
would  entitle  her,  under  our  laws,  to  demand  a  separation  of  prop- 
erty, it  shall  be  lawful  for  her,  on  returning  to  the  domicil  where 
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her  marria^  was  contracted,  to  institute  a  snit  there  against  her 
hoaband  for  the  purpose  above  mentioned,  in  the  same  manner  as  if 
they  were  still  domiciled  in  said  place.  In  said  case  an  attorney  shall 
be  appointed  by  the  court  to  represent  the  absent  defendant.  The 
piaintifr  shall  be  entitled  to  all  the  remedies  and  conservatory  rem- 
edies gpranted  by  the  law  to  married  women,  and  the  judgment  shall 
have  force  and  effect  in  the  same  manner  as  if  the  parties  had  never 
left  the  State." 

We  are  of  opinion  that  this  article  is  inapplicable,  for  two 
reasons: 

1.  The  wife  here  has  not  returned  ^^  to  the  domicil  where  her  mar- 
riage was  contracted,"  within  any  reasonable  intendment  of  the  law. 
It  is  true  she  came  to  Louisiana  and  accepted  this  dation  and  returned 
immediately  to  her  domicil  in  Mississippi. 

The  law  obviously  means  a  return  to  the  domicil  for  the  purpose 
of  living  there  under  the  protection  of  its  laws,  and  was  intended 
only  to  dissolve  the  community,  which  Arts.  2399  and  2400  C.  C.  ex* 
tend  in  favor  of  non-residents,  and  to  protect  her  property  and  her 
future  earnings  from  control  or  interference  by  her  husband.  This 
is  rendered  more  clear  by  reference  to  the  origin  of  the  article.  It 
is  taken  from  Act  No.  9  of  1855,  which  is  as  follows : 

*'  That  whenever  a  marriage  shall  have  been  contracted  in  this 
State,  and  the  husband,  after  such  marriage,  shall  remove  or  shall 
have  removed  to  a  foreign  country  with  his  said  wife,  and  shall  be- 
have or  have  behaved  toward  his  wife  in  said  foreign  country  in 
such  a  manner  as  would  entitle  her,  under  our  laws,  to  demand  sepa^ 
ration  from  bed  and  board,  or  a  separatum  of  property,  it  shall  be  law- 
ful for  her,  on  returning  to  the  domicil  where  her  marriage  was  con- 
tracted, to  institute  a  suit  there  against  her  husband  for  the  purposes 
above  mentioned,  in  the  same  manner  as  if  they  were  still  domi- 
ciliated in  said  place,"  etc. 

The  compilers  of  the  Code  of  1870,  in  distributing  these  pro  vi- 
rions to  their  appropriate  headings,  separated  the  provisions  relating 
to  separation  from  bed  and  board  and  those  relating  to  separation 
of  property  into  two  distinct  articles,  viz. :  the  above  Article  2437 
and  Article  142.  But  these  articles  must  still  be  construed  together, 
and  it  is  apparent  that  the  same  kind  of  removal  to  the  former 
domicil  is  required  to  support  an  action  for  separation  of  property 
as  to  support  one  for  separation  from  bed  and  board  and  consequent 
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divorce.  It  would  hardly  be  supposed  that  a  married  woman  domi- 
ciled in  MiBsisslppi  could  run  over  into  the  State  of  X^uisiana  for 
a  day,  without  any  Intention  of  remaining  here  or  resuming  her 
residence,  institute  an  action  for  a  separation  from  bed  and  board 
leading  to  divorce,  return  instantly  to  her  Mississippi  domicil,  and 
claim  a  decree  in  such  a  case,  that  any  court  in  Christendom  would 
grant  or  respect.  We»had  occasion  recently  to  consider  the  rights 
of  a  married  woman  in  such  a  case  and  the  limitations  upon  her  right 
to  invoke  the  jurisdiction  of  her  original  matrimonial  domicil.  Smith 
vs.  Smith,  43  An. 

No  such  case  was  contemplated  by  the  law,  which  only  intends 
to  extend  its  protection  to  women  married  here,  whose  husbands 
domiciled  in  another  country  had  so  mistreated  them  as  to  justify 
them  in  leaving  the  matrimonial  domicil  and  in  returning  to  their 

former  homes  to  live  under  and  to  receive  the  protection  of  its 
laws. 

2.  Even  if  the  return  to  the  domicil  were  sufficient,  the  statute 
would  not  cover  this  case.  It  is  confined  to  an  action  for  separation 
of  property,  and  in  such  action  the  relief  could  only  extend  to  the 
rights  of  the  parties  as  they  stood  at  the  date  of  the  return.  It  could 
not  authorize  a  judgment  against  the  husband  for  paraphernal  funds 
based  on  claims  for  personal  property  converted  by  him,  while  hus- 
band and  wife  were  both  domiciled  in  Mississippi,  and  which,  there- 
fore, acquired  no  paraphernal  character.  It  could  not  recognize  a 
mortgage  for  such  claims,  nor  would  it  support  a  datixm  in  satisfac- 
tion thereof  to  the  prejudice  of  creditors. 

The  only  proper  pertinency  of  this  statute  is  to  demonstrate  that, 
outside  of  its  exceptional  provisions,  the  views  we  have  herein  ex- 
pressed are  correct,  and  that  non-resident  married  women,  though 
their  marriage  took  place  in  this  State,  had  not,  independently  of  the 
statute,  the  right  to  bring  an  action  for  separation  of  property  in 
this  State,  or  to  avail  of  similar  relief  extended  by  our  laws  in  the 
protection  of  our  own  married  women. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  rejecting  the  demand  of  Mrs.  C.  Schlenker  and 
dismissing  her  intervention,  and  by  maintaining  the  attachment  of 
the  plaintiffs  and  recognizing  their  privilege  on  the  property  attached 
for  the  amount  of  the  judgment  in  their  favor,  and  that  as  thus 
amended,  the  same  be  now  affirmed,  appellees  to  pay  costs  of  appeal. 
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No.  10,852. 

John  T.   Purvbs  V8.   Qebmania  Insurance   Company,   and  vs. 
FiBEMEN's  Insurance  Company,  Consolidated. 

The  insured  may  either  expressly  or  by  implication  wafye  the  preliminary  proof 
and  the  certificate  of  loss. 

There  was  an  implied,  if  not  an  express  waiver,  of  the  defects  of  the  certificate. 

The  contract  of  insurance  is  one  of  indemnity. 

The  insurer  obligates  himself  to  make  good  such  loss  or  damage  as  may  be  sus- 
tained not  exceeding  the  amount  of  the  policy. 


k  PPEALi  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
aV     King  J  J.  

Jos,  N.  Wolf  son  and  B.  R,  Forman  for  Plaintiff  and  Appellee : 

When  the  proofs  of  loss  by  fire  of  property  insured,  sustained  by  expert  and  dis- 
interested evidence,  show  the  loss  to  have  been  at  least  $633.3.50,  the  Judgment 
should  be  for  that  sum,  there  being  no  suggestion  of  fraud  or  ill  practice  on  the 
part  of  the  assured. 

An  exception  of  prematurity  must  be  filed  and  decided  in  limine.  Noble  vs.  Mar- 
tin,? N.  S.  282;  Howard  vs.  Columbia,  1  La.  420;  Benedict  vs.  Williams,  4  R. 
392    Pecquet  vs.  Pecquet,  17  An.  232. 

And  when  answer  is  filed  and  trial  entered  upon  without  a  decision  of  the  excep- 
tions, it  is  waived.  Lafon  vs.  Riviere,  1  N.  S.  130;  Kemp  vs.  Hunt,  4  L  482;  Gay 
vs.  Andry.  14  L.  288;  Tupery  vs.  Edmond8on,82  An.  624.  Mix  vs.  Creditors,  39 
An  .624. 

When  prooft  of  loss  are  retained  by  the  insurer  without  objection,  and  the  assured 
is  examined  before  a  notary  on  the  demand  of  the  insurer,  any  defect  in  the 
proofs  Is  waived.    Wood  on  Insurance,  pp.  969-973. 


Buck,  Dinkelspiel  <fir  Hart,  for  Defendants  and  Appellants : 

The  certificate  of  the  notary  required  by  the  policy  must  be  furnished;  where  de- 
fective and  issued  by  an  interested  person  it  can  not  be  considered.  19  Ind.  L.  J. 
26;  20  Hun.  m. 

Where  the  plaintiff's  proof  is  defective  and  unsatisfactory  as  to  the  amount  of  loss 
in  a  suit  on  an  insurance  policy,  he  will  be  non-suited. 

An  examination  of  the  assured  does  not  waive  the  proofs  of  loss,  nor  can  a  waiver 
be  presumed  when  the  whole  course  of  the  defendants  is  to  insist  on  same. 
4  N evil,  102;  8  8.  W.  630. 

Proofs  of  loss,  if  not  accompanied  by  the  notary's  certificate,  are  not  made  as  re- 
quired by  the  policy;  incomplete  proofs  are  no  proofs. 

A  defence  of  over- valuation  does  not  prevent  the  company  from  setting  up  that  the 
proofs  were  defective. 

The  sixty  days  before  which  suit  can  be  brought  commence  to  run  only  from  the 
time  absolutely  perfect  proofs  have  been  furnished. 

It  is  not  necessary  to  except  to  thediarge  of  a  Judge  to  the  jury  in  a  case  appealable 
both  on  the  law  and  the  facts.    37  An.  81. 
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Tbe  Supreme  Court  will  remand  a  case  when  the  Jury  apparently  have  not  properly 

coBSidered  It.    8  New  Series,  167. 
Thifl  court  will  not  examine  flurures  and  calculations  not  passed  upon  by  the  lower 

court. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  was  the  owner  of  generators,  ferment  tanks, 
mash  tabs,  vinegar  tanks  and  such  implements  as  are  needful  in 
carrying  on  the  business  of  manufacturer  of  vinegar. 

He  also  had  vinegar  in  tanks  and  in  store  at  his  plant,  one -half 
of  which  was  -  insured  in  the  Germania  Insurance  Company,  in  the 
sum  of  $5000,  and  the  other  half,  in  a  similar  amount,  in  the  Fire- 
man's Insurance  Company,  as  follows: 

On  generators,  ferment  tanks,  mash  tubs  and   vinegar  tanks,  and  such 

other  implements  usual  to  their  trades,  as  vinegar  manufacturers ..$o.500  00 

On  stock  of  vinegar  in  store  and  in  tanks 2,3*10  00 

On  boiler,  pump  and  machinery 1,000  00 

On  stock  of  sugar  and  molasses  in  barrels i«5o  00 

On  empty  barrels 2W>  «o 

On  office  furniture.. 50  00 


Total $10,000  OO 

The  policy  issued  by  the  Fireman's  Insurance  Company  is  dated 
the  13th  day  of  December,  1888,  and  that  issued  by  the  Germania 
Insurance  Company  is  dated  the  16th  day  of  November,  1889.  At 
the  end  of  the  year  they  were  renewed  and  continued  another  year. 

At  the  time  the  policies  were  issued  the  property  belonged  to  the 
Southern  Vinegar  Company. 

In  March,  1889,  it  was  sold  to  plaintiff  for  $4000 ;  the  policies 
were  transferred  in  due  form. 

On  the  3d  day  of  July,  1890,  the  plact  was  nearly  all  destroyed  by 
fire.     The  following  is  a  detailed  list  furnished  by  plaintiff: 

Sixty- two  generators,  each  containing  thirty  bushels  of  beech 
shavings. 

Each  generator  contained  8370  gallons  of  vinegar,  also  six  gal- 
lons of  ninety -grain  vinegar  and  ten  gallons  of  a  lower  grade. 

Thirty  large  generators  which  contaiaed  each  120  bushels  of 
beech  shaving^  and  eight  barrels  of  eighty-grain  vinegar,  besides 
eighteen  gallons  also  of  a  higher  g^ade  and  twenty- five  of  lower 
grades. 

Two  tanks. 

Appurtenances  on  tanks. 

Six'' knocked  down"  cisterns;  vinegar  on  hand,  6550  gallons; 
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2  tanks  with  SOOO  gallons  low  wines,  $150,.and  3  tanks  witli  9000  gaU 
kms  of  mash. 

The  property  U  valued  in  the  «  proof  of  loss"  at $7,084  82 

Tiie  property  saved  la  valued 1,6U  11 

$S^70  21 

The  generator  is  a  vessel  made  of  second  hand  (oak)  wine  cask. 
They  are  placed  uprightly.  They  have  a  top  and  heading.  The  tops 
ire  perforated  and  placed  in  the  vessel,  resting  on  the  shavings. 

Beech  shavings  are  placed  in  the  vessel  and  pressed.  After- 
ward the  generator  is  charged  with  vinegar,  which  saturates  the 
shavings. 

Thus  saturated  they  will  last  as  many  as  fifteen  years  for  vinegar 
manufacturing  purposes. 

A  preparation  called  *'  mash  "  is  the  first  process. 

It  consists  of  molasses,  water  and  yeast  fermented. 

It  is  poured  into  stills  and  distilled  into  low  wines. 

It  passes  to  a  receiving  tank,  and  from  it  to  the  generator, where 
the  vinegar  is  formed. 

The  vinegar  is  daily  drawn  from  the  generators. 

The  case  was  tried  by  jury ;  their  verdict  was  for  plaintiff. 

EXCEPTION. 

The  defendant's  exception  to  the  prematurity  of  the  action  presents 
the  first  question  which  arises  for  our  decision. 

It  was  referred  to  the  merits  by  consent  of  all  parties. 

A  few  days  subsequent  to  the  fire  the  plaintiff  sent  his  preliminary 
proofs  to  adjust  the  loss  to  the  defendants. 

They  were  returned  as  incomplete. 

Others  were  written  on  the  16th  of  July,  and  a  few  days  after 
were  placed  in  defendant's  hands,  and  he  acknowledged  their  receipt 
in  writing,  mentioned  no  defects  and  did  not  present  any  objection. 

One  of  these  was  mislaid ;  on  the  adjuster's  request,  another  copy 
WAS  furnished. 

In  the  certificate  appended  to  the  proof  the  notary  did  not  certify 
that  he  was  the  nearest  notary  to  the  place  of  the  fire,  and  that  he 
had  no  interest  in  the  loss. 

The  plaintiff  testifies  that  this  omission  was  waived  by  the  adjuster. 

The  adjuster  testifies  that  he  only  waived  the  clause  of  the  policy 
relating  to  the  notary's  residence. 
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On  defendant's  notice,  plaintiff  produced  his  books,  as  required  ; 
he  was  also  examined  at  length  as  to  his  loss,  at  which  examination 
defendant's  adjuster  was  present  and  propounded  such  questions  as 
he  saw  proper. 

The  adjuster  wrote  out  his  estimate  of  loss,  which  was  not  ac- 
cepted. 

On  the  21st  of  August  a  certificate  was  made  by  another  notary, 
setting  forth  that  he  was  without  interest  or  concern  in  the  loss. 

Plaintiff  testifies,  substantially,  that  it  was  intended  as  cumulative 
testimony  and  not  as  a  waiver  of  the  final  proofs  in  possession  of  the 
defendants. 

In  September  the  defects  of  the  original  certificates  were  called 
to  plaintiff's  attention,  and  he  was  notified  that  the  2d  of  that  month 
was  the  date  of  proof. 

Considering  that  the  first  proof  was  returned  for  correction ;  that 
the  second  was  retained  by  defendants ;  that  the  assured  submitted 
his  books,  and  that  he  was  examined  as  to  his  loss  by  defendants ; 
that  a  second  copy  was  furnished  of  mislaid  copy,  and  a  second  cer- 
tificate was  prepared  as  additional  formality ;  that  no  notice  of  any 
defect  was  given  prior  to  September,  after  further  attempt  at  settle- 
ment had  been  abandoned;  the  case  will  not  be  dismissed. 

^'If  the  adjuster's  conduct  would  induce  an  honest  belief  that  the 
proof  then  being  made  were  all  the  company  required,  and  the 
assessed  did  so  believe,  the  jury  might  find  that  formal  proof  were 
waived."     47  N.  W.  Rep.  149. 

The  facts  in  the  case  of  Daniel  vs.  Ins.  Co.,  35  An.  99,  are  similar 
in  many  respects. 

The  court 'held  that  the  assured  may  waive  preliminary  proof, 
either  expressly  or  by  implication. 

On  the  Merits. 

The  contract  of  insurance  is  one  of  indemnity. 

The  insurer  obligates  himself  to  make  good  such  loss  or  damage  as 
may  be  sustained,  not  exceeding  the  amount  of  the  policy. 

The  defendants  contend  that  the  amount  claimed  exceeds  the 
value  of  the  property,  and  that  part  of  the  property  destroyed  was 
not  covered  by  the  policy. 

In  interpreting  the  contract,  we  will  commence  by  charging  up  the 
value  of  the  property,  in  regard  to  which  there  is  less  difference. 
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The  thirty  large  generators  are  not  over- valued  at  $22  each,  $660. 
The  witnesses  do  not  materially  differ  about  these,  and  the  defend- 
ants substantially  admit  the  correctness  of  the  estimate.  The 
records  do  not  disclose  that  sixty-two  generators  at  $8.50  is  an 
overcharge.     Total,  $527. 

The  defendants  admit  that  they  are  worth  about  $7  each. 

One  of  the  witnesses  for  plaintiff,  who  is  one  of  the  directors  of 
the  defendant  company,  the  Germania,  and  who  was  president  of 
the  Sontherp  Vinegar  Company,  from  whom  plaintiff  bought  the 
plant,  testified  that  they  cost  a  larger  amount. 

With  reference  to  the  vinegar  shaving^,  this  witness  said  that  it 
takes  about  a  bushel  of  shavings  to  every  ten  gallon  capacity. 

That  be  bought  the  shaving^,  and  in  buying  them  followed  that 
proportion,  rhat  while  he  was  connected  with  the  management 
they  took  out  about  half  the  shavings  and  charged  the  generators 
with  fresh  shaving^. 

The  witnesses  differ  materially  respecting  the  number  of  bushels 
of  shavings. 

We  have  determined  to  adopt  that  proportion  (a  bushel  of  shav- 
ings to  every  ten  gallon  capacity),  in  establishing  the  quantity  in  the 
small  generators,  viz. :     1085  z  28c.  =  $289.80. 

This  proportion  will  not  be  followed  in  sd  far  as  relates  to  the 
large  generators,  for  the  reason  that  the  companies  have  admitted 
a  larger  number,  and  one  of  their  witnesses  on  the  subject  testifies 
that  100  bushels  were  placed  in  several  of  these  generators,  charged 
under  his  direction. 

These  large  generators  produced  more  proportionately  than  the 
small  ones. 

The  number  of  100  is  taken  as  correct,  making,  total,  3000  bushels 
at  28c.,  $840. 

The  quantity  of  vinegar  in  the  tanks  has  given  rise  to  a  number 

of  estimates. 

The  vinegar  could  not  be  measured  in  the  generators,  at  any  time 
after  they  were  charged,  for  the  least  handling  would  have  destroyed 
them. 

After  weighing  the  confiiciing  testimony  and  endeavoring,  as  far 
as  possible,  to  make  it  conform  to  a  proportionate  number  of  shav- 
ings used,  we  conclude  that  the  sixty- two  generators  contained 
each  65  gallons  of  vinegar;  4030  gallons  at  16c.,  $644.80. 
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We  make  a  proportionate  dedaction  from  the  quantity  of  the  vin- 
egar which  was  in  the  large  generators,  to  the  number  of  bushels  of 
shavings  found  by  us,  viz. :  five-sixths,  $1440. 

The  witnesses  have  all  testified  that  the  vinegar  is  all  used  in 
saturating  the  shavipgs,  except,  possibly,  comparatively  few  gallons 
at  the  bottom  of  the  generators. 

In  throwing  away  parts  of  the  saturated  shavings,  as  was  proven, 
some  of  the  vinegar  must  also  have  been  lost. 

Of  this  we  have  kept  account  by  making  deductions  as  above. 

There  are  amounts  charged  for  vinegar  in  process  of  manufacture 
and  vinegar  manufactured  in  the  generators  at  the  time  of  the  fire. 

The  total  is  $241.82. 

Part  of  this  is  for  the  manufactured  article,  not  yet  drawn : 
amount,  $95.90. 

It  was  merchantable  vinegar,  which  would  have  been  drawn  that 
day  had  not  the.  fire  occurred. 

The  remainder  is  for  vinegar  that  settles  at  the  bottom  of  the  tank. 
This  remainder,  viz. :  $145.92,  is  not  sustained  by  the  evidence. 

The  plaintiff  claims  the  value  of  two  tanks  and  appurtenances  de- 
stroyed, $76.  ^ 

This  is  covered  by  the  policy. 

The  claim  for  '<  knocked  down''  cisterns  is  not  within  the  terms 
of  the  insurance. 

On  statement  two  of  the  ''proof  of  loss"  claimed  under  the 
following  reference  to  the  property  in  the  policy,  viz. : 

''  One  stock  of  vinegar  in  store  and  in  tank  are  mash  and  ''  low 
wines." 

The  mixture  in  process  of  manufacture  is  not  vinegar  and  is  not 
Included  within  the  terms  of  the  policy  insuring  vinegar,  nor  is  it 
included  within  the  clause  insuring  implements  of  the  plant. 

It  was  not  an  instrument  of  the  plant,  nor  a  tool,  utensil  or  vessel, 
and,  therefore,  it  is  not  an  implement. 

The  president  of  the  company  who  insured  the  plant  originally  so 
understood. 

The  insured  testifying  says: 

''  I  claim  nothing  out  of  the  company,  nothing  but  the  loss  of  the 
vinegar  and  the  generators." 

It  is  proven  that  the  plaintiff  lost  in  addition  6550  gallons  of  vinegar 
worth  $458.50,  that  is  five  barrels  and  seventeen  and  a  half  half-bar- 
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reis  of  yinegar.  Plaintiff  admits  in  his  testimony  that  there  should 
be  deducted  an  amount  on  statement  three  of  $48.51. 

An  amount,  it  is  claimed,  should  be  deducted  for  ^depreciation  in 
the  value  of  the  property. 

The  testimony  to  prove  depreciation  is  conflicting. 

We  have  appraised  the  implements  of  the  plant  and  the  vinegar 
separately  at  their  value. 

We  did  not  considez  the  value  of  the  plant  as  a  whole. 

Its  life  is  at  least  ten  years. 

It  was  established  not  long  since ;  it  had  been  repaired  and  im- 
proved. 

It  was  in  good  order. 

Our  conclusion  will  not  admit  of  deductions  for  deterioration. 

The  value  of  the  property  destroyed  amounts  to  $5082.10,  from 
which  we  deduct  the  amount  for  which  the  property  damaged  sold, 
1148.26;  vinegar  saved,  $48.51;  balance  $4835.83. 

The  fermentation  and  distillation  of  mixtures  in  the  manufacture 
of  vinegar  was  a  new  subject  to  us. 

We  have  given  it  our  best  attention  and  conclude  that  the  verdict 
should  be  reduced  to  said  amount.  There  being  two  judgments  in  the 
case  as  consolidated,  each  judgment  is  amended  and  the  amount 
reduced. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict 
and  the  judgment  appealed  from  in  said  case  be  amended  by  reduc- 
ing the  same  from  two  thousand  seven  hundred  and  thirty-two  dol- 
lars and  ninety -five  cents  ($2782.95)  to  two  thousand  four  hundred 
and  seventeen  dollars  and  sixty-five  cents  ($2417.65),  with  interest 
at  the  rate  of  5  per  cent,  per  annum  on  the  last  mentioned  amount, 
from  judicial  demand.  As  amended  judgment  is  affirmed.  Plaintiff 
and  appellee  to  pay  costs  of  appeal. 


John  T.  Purvbs,  vs.  Fibemen's  Insurance  Company,  Consoli- 
dated. 

It  is  ordered  adjudged  and  decreed  that  the  verdict  and  judgment 

appealed  from  be  amended  by  reducing  it  from  two  thousand  seven 

hundred  and  thirty-two  dollars  and  ninety-five  cents  ($2782.95)    to 

two  thousand  four  hundred  and  seventeen  dollars  and  sixty -five 

cents  ($2417.65) ,  with  interest  thereon  at  5  per  cent,  from  judicial 

demand.    As  amended  judgment  affirmed.    Plaintiff  and  appellee  to 

pay  costs  of  appeal. 
9 
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No.   10,871. 
44    ISD 

44  416  Isaac  R.  Adams,  President  of  the  Police  Jury  of  the  Parisb: 

,    44    lafll  of  OATAHCnJLA,  ET  AL.,  VS.  A.  A.  PORSYTH  AND   E.  S.  ROBERT- 

In^  4flm  s<>^)  Enumerators. 

Act  107  of  1890  purporting  to  create  a  new  parish  called  Troy  is  illegal  and  unconsti- 
tutional, because  it  increases  representation  in  the  House  of  RepresentatlTes 
beyond  the  maximum  number  fixed  in  the  sixteenth  article  of  the  Constitution'. 

APPEAL  from  the  Seventh  District  Court  for  the  Parish  of  Cata- 
houla, Ellis^  J.  

F.  P.  PocJU,  J.  F.  ElliSj  H.  B,  Taliaferro  and  D.  N,  Thompson  for 
Plaintiffs  and  Appellees : 

1.  By  the  restrictions  placed  to  the  power  of  the  Legislature  to  create  new- 
parishes,'  the  Constitution  manifestly  intends  to  subordinate  the  will  of  the 
Legislature  to  that  of  the  people  of  the  parish  or  parishes  to  be  aflectod  thereby 
through  their  ballots.    Act  No.  39  of  1886. 

2.  Section  14  of  Act  107  of  1890  does  not  purport  to  create  or  appoint  a  board  or 
committee  of  enumerators,  but  in  terms  It  gives  to  three  designated  persons 
Jointly  the  power  toma^ej<nnUy  tin  enumeration  of  the  inhabitants  of  the  old 
and  of  the  new  parish. 

3.  A  special  agency,  delegated  by  an  act  of  the  Legislature  for  a  particular  pur- 
pose, must  be  strictly  pursued,  and  when  the  power  is  conferred  on  three  com- 
miBSlonerSt  jointly  to  do  a  certain  act,  they  must  all  join  in  executing  the  duty 
there  imposed.    81  Miss.  425 ;  4  English  (Ark.),  p.  320. 

4.  It  the  purpose  of  a  statute  has  a  single  object,  to  create  a  new  parish,  and  some 
of  its  vital  provisions  are  void,  the  whole  act  must  fail  unless  sufficient  remains 
to  affect  the  object  without  the  aid  of  the  invalid  portion.  Cooley  Const.  Limi- 
tations, p.  211,  6th  Ed.;  5  Ohio,  ^487;  13  Wisconsin,  396.  The  administration  of 
justice  is  the  essential  purpose  of  government  in  Louisiana.  Any  statute  creat- 
ing a  new  parish  without  providing  constitutional  means  of  administering  jus- 
tice within  its  limits  is  void.    Constitution  of  1879,  Preamble,  Art.  7. 


Luce  &  Lemle  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Suit  was  commenced  on  August  18,  1890,  by  the 
police  jury  of  Catahoula  parish,  duly  authorized  by  ordinance, 
joined  by  sundry  taxpayers  thereof,  alleging  the  illegality  and  un- 
constitutionality of  Act  107  of  1890,  creating  the  new  parish  of 
Troy,  and  providing  for  the  organization  thereof. 

Averring  that  said  act  provides  for  an  enumeration  of  the  inhabi- 
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tuts  of  said  parish — that  portion  of  which  the  new  parish  is  to  be 
formed,  and  that  portion,  also,  that  will  remain  after  its  formation — 
in  order  to  ascertain  whether  there  is  the  constitutional  namber  in 
esch;  and  designates  three  persons  who  are  specially  authorized  to 
make  said  eniimeration,  and  retnm  to  the  Secretary  of  State  the 
resolt  thereof;  and,  further,  averring  the  refusal  and  declination  of 
one  of  said  enumerators  to  act  in  the  premises,  and  the  apprehended 
illegality  and  nullity  of  any  action  that  might  be  taken  by  the  two 
remaininsf — petitioners  prayed  for  and  obtained  an  injunction  re- 
fltrainins  further  proceedings  by  them  pendente  lite. 

On  role  taken  by  the  defendants,  in  liminey  the  lower  judge 
quashed  the  writ,  on  the  ground  that  it  had  been  prematurely  and 
improTldently  granted,  and  from  that  interlocutory  decree  the 
plaintiffs  appealed,  suspensi^ely. 

On  the  trial  of  the  merits,  there  was  judgment  in  plaintiff's  fayor, 
and  the  defendants,  likewise,  appealed. 

Therefore,  the  case  is  practically  consolidated — the  two  appeals 
being  presented  under  a  single  number  and  title — and  stands  before 
ns  in  precisely  the  same  attitude  it  occupied,  originally,  in  the  court 
a  qua. 

The  defendants  prefaced  their  answer  with  several  exceptions,  the 
chief  of  which  are :  1.  That  the  plaintiffs  are  without  capacity  or 
interest  to  stand  in  judgment.  2.  That  the  subject-matter  of  this 
suit  lies  outside  the  domain  of  judicial  power.  3.  The  defendants 
are  incompetent  to  stand  in  judgment  for  the  determination  of  the 
constitutionality  of  the  act;  but,  as  it  is  apparent  that  these  ques* 
tions  were  decided,  and  definitely  settled  in  litigation  to  which  the 
defendants  were  parties,  and  settled  adversely  to  prevent  conten- 
tion, there  need  be  no  further  mention  made  of  them.  State  ex  rel. 
Forsyth  et  al.  vs.  Judge,  42  An.  1104. 

The  same  may  be  said  of  the  prematurity  and  improvidence  of  the 
injunction,  for,  whilst  not  deciding  the  question,  the  logic  and  pur- 
port of  our  opinion  in  that  case  are  conclusively  against  the  ruling^ 
of  the  judge  a  quo.  For  it  proceeds  upon  the  theory  that  the  enu- 
meration contemplated  by  the  statute  was  the  first  and  fundamental 
step  to  be  taken  in  the  formation  of  the  new  parish,  and  a  condition 
precedent  to  its  consummation. 

Had  plaintiffs  awaited  the  completion  of  the  enumeration,  and 
return  made  to  the  Secretary  of  State,  an  injunction  would  have- 
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been,  manifestly,  too  late.  It  is  our  opinion  that  the  injunction  was 
timely  and  provident,  and  quashing  it  was  error.  It  is,  therefore, 
plain  that  the  injunction  should  be  reinstated  at  appellee's  cost, 
in  both  courts,  without  reference  to  our  decision  on  the  merits. 

There  are  several  grounds  assigned  by  petitioners  for  the  uncon- 
stitutionality of  the  legislative  act  creating  the  new  parish  of  Troy, 
but  we  deem  it  necessary  to  take  notice  of  only  one,  and  that  is  the 
fifth,  which  is  as  follows,  viz. :  That  the  act  is  in  violation  of,  and 
in  conflict  with,  the  provisions  of  Article  16  of  the  Constitution  in 
this,  that  said  article  fixes  the  total  number  of  representatives  in  the 
General  Assembly  at  '<  not  more  than  ninety -eight  (98)  and  not 
less  than  seventy  (70) ;"  and  that  said  act  provides  that  the  new 
parish  of  Troy  shall  have  one  representative — ^thus  increasing  the 
total  number  to  ninety- nine  (99),  it  being  in  excess  of  that  limita- 
tion. 

There  is,  in  our  opinion,  no  escape  from  the  conclusion  that  the 
act  is  unconstitutional,  on  that  ground. 

It  appears  from  the  terms  of  the  act  that  the  territory  of  which 
the  new  parish  is  proposed  to  be  formed,  is  to  be  taken  from  the  ex- 
isting parish  of  Catahoula  exclusively;  and  as  it  has  but  one  repre- 
sentative, under  the  constitutional  apportionment  of  1880,  the  form- 
ation of  a  new  parish  from  part  of  its  territory,  which  is  entitled  to 
one  representative,  also,  the  necessary  result  is  to  increase  the  total 
number  of  representatives  by  one — ^thus  giving  to  the  next  General 
Assembly  ninety-nine,  instead  of  ninety -eight,  members,  in  viola- 
tion of  the  Constitution. 

The  language  of  the  Constitution  is  imperative:  ''Each  parish 
shall  have  at  least  one  representative.  •  *  •  *  xhe  number 
of  representatives  shall  not  be  more  than  ninety-eight  nor  less  than 
seventy."     Art.  16. 

In  Article  17  all  the  parishes  of  the  State  are  designated  by  name, 
and  to  each  is  apportioned  its  representation  in  the  General  Assem- 
bly, the  total  number  of  representatives  aggregating  ninety -eight, 
the  mcKximtim  that  is  allowed  by  the  preceding  article.  Hence,  if  the 
new  parish  of  Troy  is  given  one  representative,  the  number  will  be 
increased  to  ninety- nine,  thus  violating  one  of  those  constitutional 
requirements ;  and  if  the  new  parish  be  disallowed  representation 
altogether,  the  other  will  be  violated.  Por  it  would  not  do  for  us  to 
say  that  a  new  parish  could  be  formed  by  an  act  of  the  Legislature, 
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without  a  representatiYe  being  provided  for,  in  the  face  of  the  con- 
stitutioiial  declaration  that  it  shall  have  one. 

A  further  provision  of  Article  17  is  that  '^  this  apportionment  " — 
u  e.j  the  apportionment  that  is  made  in  that  article — *'  shall  not  be 
changed  or  altered  in  any  manner,  until  after  the  enumeration  shal} 
have  been  taken  by  the  State  in  1890,  in  accordance  with  the  provi- 
sions of  Articles  16  and  17." 

Looking  to  Article  16  to  ascertain  the  manner  in  which  an  enum- 
eration is  to  be  made,  we  find  the  declaration  that  it  '^  shall  be  made 
in  1890,  and  subsequent  enumerations  shall  be  made  every  tenth 
year  thereafter,  in  such  manner  as  shall  be  prescribed  by  law,"  etc. 

Now  it  is  an  admitted  fact  that  an  enumeration  was  made  in  the 
year  1890,  in  the  manner  required,  but  that  no  apportionment  of  rep- 
resentation was  made  by  the  General  Assembly;  it  is,  therefore, 
clear  that,  until  some  future  General  Assembly  shall  make  an  appor- 
tionment different  from  that  designated  in  Article  17,  it  must  remain 
in  force.     But  Article  16  further  declares  that  ^^  At  Ob  first  session 
after  each  enumeration,  the  General  Assembly  shall  apportion  the 
representation  among  the  several  parishes,"  etc.,  thus  clearly  in- 
dicating, in  the  most  emphatic  language,  the  duty  of  the  General 
Assembly  to  take  prompt  and  immediate  action  in  making  an  ap- 
portionment.   We  need  not  say  that  this  precept  is  mandatory ,  and 
that  an  apportionment  could  not  be  Uegally  made  at  a  subsequent 
session  of  the  General  Assembly ;  but  it  is  quite  sufficient  for  us  to  say 
that  the  General  Assembly  was  fully  authorized,  and,  at  least,  di- 
rected to  make  an  apportionment  at  its  first  session  after  the  com- 
pletion of  an  enumeration,  and  failed  to  do  it.    The  consequence  is 
that  the  General  Assembly  of  1892-94  will  remain  just  as  that  of 
1888-90  was  composed ;  and  if  the  plaintiffs'  case  fails,  and  the  act 
creatmg  the  new  parsh  of  Troy  is  held  to  be  constitutional,  its  rep- 
lesentative  can  not  be  permitted  to  take  his  seat  in  the  House  of 
Representatives  at  the  next  session  of  the  General  Assembly,  without 
violating  the  plain  and  unambiguous  terms  of  the  sixteenth  article  of 
the  Constitution — as  he  would  evidently  be  the  ninety -ninth  Tei^Te'^ 
sentative. 

It  appears  to  our  minds  self-evident  that  the  Legislature  is  power- 
less in  this  manner  to  increase  the  representation'  fixed  in  the  Con* 
stitntion ;  and  equally  as  much  so  to  create  a  new  parish  which  would 


184  SUPREME  COURT  OP  LOUISIANA. 

Adams  et  al  vs.  Forsyth  and  Robertson. 

•be  entitled  to  representation,  bat  whose  representative  could  not 
take  any  part  in  legislative  proceedings,  as  such. 

Under  the  express  terms  of  the  16th  article  of  the  Constitution  de- 
claring that  ^'  the  number  of  representatives  shall  not  be  more  than 
ninety- eight,"  etc.,  it  would  seem  to  be  impossible  for  the  Legisla- 
ture to  increase  that  number ;  as  it  seems  clear  that  the  oi^ly  way  in 
which  new  parishes,  such  as  Troy,  can  be  created,  is  by  reducing  the 
total  number  of  representatives  under  a  new  apportionment,  and 
thus  leave  a  margin  for  their  formation. 

But  those  are  contingencies  that  must  be  provided  for  in  the  fu- 
ture, and  the  instant  case  must  be  determined  by  the  state  of  facts 
existing  at  the  time  the  law  under  consideration  was  enacted.  Por 
if  it  was  at  the  time  of  its  passage  an  unconstitutional  law,  circum- 
stances subsequently  arising  could  not  rehabilitate  it  and  make  it 
constitutional. 

A  parish  created  without  representation  would  be  an  anomaly. 
The  Constitution  declares  that  ''representation  in  the  House  of 
Representatives  shall  be  equal  and  uniform  and  shall  be  regulated 
and  ascertained  by  the  total  population."     Art.  16. 

The  new  parish  of  Troy  would  be  quite  as  much  entitled  to  share 
in  the  representation  as  any  other  parish  in  the  State ;  quite  as 
much  as  the  parish  of  Catahoula. 

It  is  therefore  as  impossible  to  conceive  of  a  parish  without  repre- 
sentation, as  of  one  without  the  pale  of  any  judiciary  sysbem.  A  parish 
is  a  complete  political  entity,  possessed  of  judicial,  political  and  min- 
isterial functions ;  and  no  act  of  the  Legislature  creating  a  new  parish 
can  receive  sanction  as  constitutional,  which  does  not  guarantee  the 
right  of  representation.  The  guarantee  of  the  act  in  question  is 
nugatory,  because  it  is  repugnant  to  the  Constitution. 

That  guarantee  being  read  out  of  the  act  the  new  parish  would  be 
emasculated  of  all  political  power,  the  existence  of  which  is  essen- 
tial to  its  existence.    The  act  in  question  is  null  and  void. 

It  is  therefore  ordered  and  decreed  that  the  interlocutory  decree 
quashing  plaintiffs'  injunction  be  annulled  and  that  said  injunction 
be  reinstated  at  defendant's  cost  in  both  courbs;  and  it  is  further 
ordered  that  the  judgment  pronounced  upon  tne  merits  be  affirmed. 
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No.  10,978.  ,  44   ij^j 

48  14451 

The  State  of  Louisiana  vs.  C.  V.  Dennison.  i=^ 

44 
1  cbarfe  to  a  Jury  in  a  criminal  case  in  which  the  Judge  limits  himself  to  instruct-     U^ 

iDg  the  jury  to  the  law  in  the  case,  and  refrains  from  recapitulating  the  evi- 

deoce  so  as  to  influence  them,  and  does  not  repeat  or  state  the  testimony  of  a 

vitness,  and  does  not  give  an  opinion  as  to  what  facts  have  been  proved  or 

disproved,  affords  no  ground  of  complaint. 

A  charge  In  the  following  words  Is  not  error: 

"And  whilst  malice  and  premeditation  Involved  a  prior  intention  to  do  the  act  In 
uaestion,  it  is  not  necessary  that  the  intention  should  have  been  conceived  for 
any  particular  time.  It  is  as  much  premeditation  if  it  be  entered  into  the 
mind  a  moment  before  the  act  as  if  it  entered  years  before." 

APPEAL  from    the    Eleventh  District  Court,  Parish   of    Natchi 
^    toches.    Pier9on,  J,  

TF.  H.  Rogers,  Attorney  General,  D,  C,  Scarborough,   District  Attor- 
Mjl  and  M.  H.  Ckirver,  for  the  State,  Appellee : 


W,  E,  Jack  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  accused  was  tried  on  a  charge  of  murder,  and 
convicted  of  manslaughter,  and  was  sentenced  to  hard  labor  for  a 
period  of  ten  years.  From  the  verdict  thus  rendered  and  sentence 
thus  imposed,  he  has  appealed  on  grounds  stated  in  two  bills  of  ex- 
ception to  portions  of  the  written  charge  of  the  trial  judge. 

In  the  first  bill  it  is  urged  that  the  district  judge  trenched  upon  the 
facts  of  the  case,  and  intimated  his  opinion  as  to  the  legal  bearing 
of  the  evidence  to  the  prejudice  of  the  accused. 

The  part  of  the  charge  complained  of  is  as  follows : 

*^ Although  it  may  be  the  unwritten  law  of  the  land  that  a  hus- 
biand,  father  and  brother  may  lawfully  slay  one  who  debauches  or 
deflowers  his  wife,  daughter  or  sister,  no  law,  written  or  unwritten, 
joBtifles  the  settlement  of  other  domestic  troubles  or  infelicities  by 
resort  to  deadly  weapons. 

**  Therefore,  even  if  you  believe  from  the  evidence  that  the  de- 
ceased, Hazlewood,  either  persuaded  the  wife  of  the  prisoner  to 
leave  his  bed  and  board,  or  afford  her  shelter  or  protection  (if  she 


186  SUPREME  COURT  OF  LOUISIANA. 

state  T8.  DennisoD. 


quit  him  of  her  own  accord) ,  in  neither  case  would  such  fact  excuse 
the  killing.  Such  family  troubles  can  not  lawfully  be  adjusted  by 
the  deadly  bullet.  The  extreme  legal  effect  of  such  provocation 
would  be  to  seaport  the  charge  of  malice." 

The  following  are  the  reasons,  appended  to  the  bill,  by  the    jnd^e 
for  the  charge : 

''The  defence  set  up  by  the  prisoner  was  that  the  deceased,  in 
conjunction  with  his  father-in-law,  had  interfered  with  his  domestic 
relations,  and  persuaded  his  wife  to  leave  him  and  go  to  her  father's 
house.    The  prisoner  had  been  married  about  two  months  to  a  girl 
of  sixteen  years  of  age,  without  the  consent  of  her  parents,  and  by 
elopement  with  the  girl.      The  deceased  had  been  married  about  six 
months  to  a  sister  of  the  prisoner's  wife,  and  was  living,  at  the  time 
of  the  killing,  with  G.  W.  Hawthorn,  the  father  of  both.    The  young 
wife  of  the  prisoner  left  his  bed  and  board  about  six  days  before  the 
killing,  for  what  reason  it  does  not  clearly  appear,   the  prisoner 
claiming  that  it  was  on  account  of  the  persuasion  of  the  deceased, 
and  her  father  and  the  prosecution  claiming  that  it  was  on  account 
of  ill  treatment  and  dissipation  of  the  prisoner,  both  propositions 
being  supported  by  some  presumption,  but  uuEatisfactory  evidence. 

''In  the  fatal  rencounter  that  took  place,  the  prisoner  was  the 
aggressor,  assaulting  the  deceased  with  a  heavy  cane,  the  deceased 
being  unarmed,  and  offering  such  resistance  as  he  could  with  his 
hands. 

"  Upon  the  interference  of  three  several  bystanders,  each  endeav- 
oring to  prevent  further  violence,  the  cane  was  taken  from  the  pris- 
oner, the  deceased  retiring  from  the  conflict,  followed  by  the 
prisoner,  who  drew  a  pistol  from  his  pocket,  and  fired  the  fatal  shot, 
the  parties  being  about  twelve  feet  apart  at  the  time. 
'  "The  counsel  for  the  accused,  in  his  argument,  urged  that  by  the 
higher  law  of  the  country,  not  found  or  sanctioned  by  the  authori- 
ties, that  the  jury  would  be  justified  in  excusing  the  act  of  killing, 
on  account  of  the  alleged  interference  by  the  deceased  in  the  do- 
mestic affairs  of  the  prisoner,  as  above  recited.  Much  discussion 
was  had  before  the  jury  upon  the  question,  and  this  discussion  gave 
rise  to  the  charge  complained  of." 

The  second  bill  of  exception  is  taken  to  the  following  charge : 

"  And  whilst  malice  and  premeditation  involve  a  prior  intention  to 
do  the  act  in  question,  it  is  not  necessary  that  this  intention  should 
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hare  been  conceived  for  any  particnlar  time.  It  is  as  much  premed- 
itation if  it  be  entered  into  the  mind  a  moment  before  the  act  as  if 
it  entered  years  before,  and  when  deliberate  malice  is  shown  and 
estaUished  its  continuance  down  to  the  perpetration  of  the  homi- 
cide will  be  presnmed  unless  rebutted." 

In  the  parts  of  the  charge  complained  of  we  fail  to  perceive 
where  there  is  any  violation  of  Section  991,  Revised  Statutes.  The 
trial  judge  limited  himself  to  giving  the  jury  a  knowledge  of  the 
law  applicable  to  the  case.  He  refrained  from  stating  or  recapitu- 
lating  the  evidence  so  as  to  influence  their  decision  on  the  facts,  and 
he  did  not  repeat  or  state  to  them  the  testimony  of  any  witness,  nor 
did  he  give  any  opinion  as  to  what  facts  had  been  proved.  Revised 
Statutes,  Section  991. 

In  the  second  bill  it  is  urged  that  the  trial  judge  erred  in  '' assum- 
ing a  condition  of  things  wholly  incompatible  with  the  idea  of  pre- 
meditated malice,  and  highly  prejudicial  to  the  rights  of  the  de- 
fendant." 

Id  the  brief  of  counsel  this  objection  is  explained  as  referring  to 
the  time  when  the  prior  intention  to  kill  was  conceived.  That  when 
it  was  conceived  a  ' 'moment"  or  an  ''instant"  before  the  homicide, 
the  time  is  "indefinite"  and  "indivisible,"  and  is  "incompatible 
with  the- idea  of  deliberation  and  premeditation." 

The  defendant  was  charged  with  murder.  The  trial  judge,  by  law, 
was  compelled  to  charge  as  to  malice.  There  is  no  .time  fixed  at 
which  the  intention  may  enter  the  mind  of  the  accused.  As  stated 
by  the  trial  judge,  it  may  be  a  moment  or  immediately  before  the 
homicide,  and  when  so  conceived  is  as  much  malice  as  if  enter- 
tained a  year  or  more. 

Judgment  affirmed. 
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No.  10,969.  |ii6  ^ 

The  Pouce  Juby  of  the  Parish  op  Lafourche  bt  al.  vs.  The 
Thibodaux  Bridge  Company,  in  Liquidation'. 

Where  a  corporation  builds  a  bridge  for  a  town  and  parish  Jointly,  and  the  ezclu- 
sive  priTilege  Is  granted  to  the  corporation  to  collect  toll  for  a  designated  num- 
ber of  years,  at  the  end  of  the  franchise,  unless  there  is  an  express  agreement 
to  the  contrary,  the  bridge  must  be  delivered  to  the  parish  and  town  without 
compensation.  The  corporations  became  the  owners  of  the  bridge  when  it  was 
completed,  and  the  corporation  which  built  It  only  owned  the  franchise. 
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The  consideration  for  building  the  bridge  for  the  political  corporation  was  the 
franchise  grai^d  to  the  building  corporation. 

APPEAL  from  the  Twentieth  District  Court  for  the  Parish  of  La- 
fourche.    Beattie,  J. 


L.  P.  Cktillouet  for  Plaintiffs  and  Appellants. 


Knobloch  <&  Moore  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  By  Act  67  of  1855  the  Leg^lature  of  the  State  au- 
thorized the  police  jury  of  Lafourche  parish  and  the  town  of  Thibo- 
daux  to  construct  a  bridge  across  the  Bayou  Lafourche,  within  the 
corporate  limits  of  the  town  of  Thibodaux,  and  the  two  political 
corporations  were  authorized  to  contract  with  any  person  or  corpo- 
ration to  build  the  same,  and  to  grant  to  the  person  or  corporation 
constructing  the  bridge  the  exclusive  right  and  privilege  to  collect 
toll  as  the  police  jury  or  said  town  might  allow  for  a  term  not  to 
exceed  twenty  years.  The  privilege  to  collect  toll  was  granted,  and 
the  schedule  of  prices  for  crossing  the  bridge  fixed. 

The  defendant  corporation  was  organized  for  the  purpose  of 
building  the  bridge. 

The  company  built  the  bridge. 

It  was  destroyed  in  1862. 

From  this  time  to  1867,  the  town  of  Thibodaux  operated  a  ferry 
for  its  exclusive  privilege. 

In  1866  the  police  jury  of  Lafourche  and  the  town  of  Thibo- 
daux were  authorized  by  legislative  act  to  reconstruct  the  bridge. 

The  defendant  company  under  and  by  virtue  of  this  authority  re- 
constructed the  bridge,  with  the  exclusive  privilege  to  collect  toll 
until  3l8t  December,  1891. 

The  fifth,  section  of  the  charter  of  the  defendant  company  is  as 
follows : 

'<  When  the  period  has  arrived  for  the  liquidation  of  the  affairs  of 
this  corporation,  that  liquidation  shall  be  conducted  by  three  stock- 
holders to  be  elected  by  a  majority  of  the  stockholders  in  amount 
and  shall  be  styled  liquidating  commissioners. 
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^*  It  shall  be  their  duty  to  sell  and  dispose  of  the  entire  property 
of  the  corporation  (except  the  bridge  that  shall  be  abandoned  to  the 
police  jnry  of  thia  parish  and  to  the  mayor  and  trustees  of  the  town 
of  Thibodaux) ,  on  terms  to  be  fixed  by  a  majority  of  the  stockholders 
in  amount,  at  a  general  meeting ;  they  shall  collect  all  amounts  then 
due  this  corporation,  and  after  paying  all  its  liabilities,  divide  the 
net  proceeds  of  sale  and  collection  among  stodkholders,"  etc. 

On  the  15th  of  January,  1892,  plaintiffs  instituted  this  suit  claiming 
the  right  of  being  put  in  possession,  and  without  any  compensation 
to  defendant,  of  the  bridge  in  controversy,  basing  their  right  on  the 
above  quoted  article  of  the  charter  of  defendant's  company.  The 
answer  of  the  defendant  is  that  the  plaintiffs  can  not  go  into  posses - 
don  without  paying  defendant  for  the  value  of  the  material  and  the 
cost  of  construction  of  said  bridge,  and  they  pray  judgment  in  re- 
convention against  plaintiffs  therefor.  The  judgment  of  the  District 
Court  decrees  plaintiffs  entitled  to  the  bridge,  and  awards  judgment 
in  favor  of  defendant  in  reconvention  for  $13,500,  and  plaintiffs 
appeal  therefrom. 

The  stipulation  in  the  written  agreement  signed  by  counsel  here- 
in is:  ^'  That  the  sole  question  submitted  for  decision  is  whether  or 
not  the  plaintiffs  under  the  fifth  article  of  defendant's  charter  and 
the  law  in  such  cases  made  and  provided  are  entitled  to  the  said 
bridge  and  pier  without  paying  or  compensating  the  defendant  com- 
pany therefor,"  and  it  is  further  stipulated  therein  that:  ''In  the 
event  of  it  being  held  that  payment  or  compensation  is  due,  then  the 
court  shall  award  judgment  against  plaintiffs  for  such  sums  as  the 
evidence  may  establish,  as  being  equal  to  the  value  of  the  materials 
and  cost  of  construction  of  said  bridge  and  pier." 

It  is  admitted  that  the  bridge  reverts  to  plaintiffs,  and  the  question 
presented  is  whether  they  are  compelled  to  pay  the  defendant  cor- 
poration for  the  value  of  the  material  and  the  cost  of   construction. 

There  was  no  written  contract  between  the  parties.  The  bridge 
company  having  been  organized  for  the  special  purpose  of  building 
and  operating  the  bridge,  it  seems  that  the  contract  was  embodied 
in  its  charter. 

In  the  fifth  section  of  the  charter  it  is  stipulated  that  the  bridge, 
at  the  expiration  of  the  life  of  the  company,  shall  be  abandoned  to 
the  plaintiffs.    The  word  ''  abandoned  "   was  used  in  the  sense  that 
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■  _  

the  company  intended  to  relinqnish  and  surrender  its  rights  of  prop- 
erty in  the  bridge  to  the  plaintiffs. 

This  is  made  evident  by  the  fact  that  in  said  section  five  of  the 
charter  the  company  in  process  of  liquidation  at  the  expiration  of 
the  charter  provided  for  the  sale  of  all  its  property,  except  the 
bridge,  which  was  to  be  abandoned  to  plaintiffs,  and  the  distribution 
of  the  proceeds  among  the  stockholders.  No  provision  whatever  is 
made  for  the  sale  of  the  bridge  and  the  distribution  of  the  proceeds ; 
thus  showing  that  no  proceeds  from  its  sale  were  ever  intended  to 
be  realized. 

In  the  legislative  permission  to  authorize  the  plaintiffs  to  contract 
for  the  building  of  the  bridge  there  is  no  power  granted  to  the 
plaintiffs  to  buy  the  bridge.  Without  this  authority  conferred  upon 
the  plaintiffs  by  the  Legislature  of  the  State  they  are  without  power 
to  purchase  the  bridge  from  the  defendant  corporation. 

Under  the  general  power  conferred  by  statute  to  build  bridges, 
the  local  authority  may  purchase  a  bridge,  already  constructed, 
along  a  highway,  which  it  is  necessary  for  the  public  to  use,  by  pri- 
vate persons  or  a  corporation. 

But  when  the  structure  is  of  that  character  that  it  is  intended  to 
bridge  a  navigable  stream,  costing  a  large  sum  of  money,  and  it  is 
necessary  to  get  legislative  permission  to  build  it,  the  local  authority 
can  not  go  beyond  the  power  specially  conferred  by  the  act  of  the 
Legislature. 

In  a  particular  case  where  the  Legislature  deems  it  necessary  to 
grant  the  power  to  construct  a  particular  bridge  at  a  designated 
point,  it  withdraws  the  power  in  the  particular  case,  to  build  the 
bridge,  conferred  upon  the  local  subdivision  generally  to  build 
bridges.  The  State  issues  a  special  mandate  to  build  the  bridge  ac- 
cording to  legislative  will  at  the  point  located. 

The  bridge  constructed  by  the  defendant  connected  a  system  of 
public  highways. 

It  continued  a  highway  over  a  navigable  stream.  There  is  no 
way  of  vacating  or  extinguishing  the  highway  except  by  due 
course  of  law.  The  highway  was  legally  established  when  the  bridge 
was  built.  It  must  remain  so,  and  the  defendants  at  the  expiration 
of  their  franchise  can  not  obstruct  its  public  use. 

The  defendant  corporation  only  had  a  right  of  franchise  in  taking 
tolls. 
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The  bridge  when  completed  became  the  property  of  the  plaintififs. 
There  is  no  obligation  on  the  part  of  the  plaintiffs  to  pay  for  the 
material  and  cost  of  construction  in  the  absence  of  an  express 
agreement. 

**  It  has  been  held  that  where  a  canal  company  built  a  bridge  partly 
for  its  own  ose  and  partly  for  the  use  of  the  public,  the  materials  of 
the  bridge  after  it  had  been  swept  away  from  the  place,  and  after 
the  abandonment  of  the  canal,  belonged  to  the  county  and  did 
Dot  pass  to  the  purchaser  of  the  canal  under  a  |decree  of  fore- 
closure." Elliott,  Roads  and  Streets,  p.  86. 

The  author  above  quoted  in  page  88  says:  '*  If  the  corporation, 
in  consideration  of  the  grant  of  the  franchise  to  gather  tolls  for  a 
dcfl^:nated  i>eriod,  builds  a  bridge  connecting  with  a  system  of  public 
highways,  the  fair  and  just  intendment  is  that  at  the  expiration  of 
the  time  fixed  by  law  the  bridge  shall  remain  for  the  public.  Nor 
is  there  any  injustice  in  this  rule,  for  those  who  accept  the  franchise 
most  know,  as  a  matter  of  law,  that  the  bridge  which  once  becomes 
a  part  of  the  system  of  highways  so  as  to  be  necessary  for  the  public 
convenience  must  so  remain,  although  the  period  for  reaping  profit 
from  it  may  have  expired.  It  is,  in  truth,  on  this  implied  condition 
that  such  franchises  are  granted  and  accepted." 

In  the  case  of  Central  Bridge  Company  vs.  City  of  Lowell,  15  Gray 
(Mass.)  106,  it  was  held  that  a  bridge  might  be  lawfully  taken  and 
appropriated  to  the  use  of  the  public  by  right  of  eminent  domain  and 
without  compensating  the  proprietors  for  the  actual  value  of  the 
bridge  as  a  structure,  independent  of  their  franchise,  but  only  for  the 
loss  of  the  franchise. 

The  consideration  for  buildingjthe  bridge  was  the  franchise  to  collect 
tolls  for  a  designated  number  of  years.  The  plaintiffs  needed  the 
bridge  for  the  convenience  of  the  public.  The  defendants  agreed  to 
build  it  for  the  franchise  granted.  The  bridge  as  soon  as  completed 
became  the  property  of  the  plaintiffs,  and  at  the  termination  of  this 
franchise  they  are  compelled  to  deliver  the  bridge  to  plaintiffs. 

They  asserted  their  duty  in  their  charter,  when  in  the  fifth  section 
they  agreed  to  abandon  the  bridge  to  the  plaintiffs. 

The  defendants  owned  the  franchise  and  not  the  bridge. 

They  had  the  use  of  the  bridge  during  the  existence  of  their 
franchise,  and  held  it  in  trust  for  the  public.  The  defendant  corpo- 
ration, under  their  charter,  stood  in  the  same  relation  to  the 
public  as  the  plaintiffs  would  have  done  had  they  built  the  bridge. 
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It  is  therefore  ordered,  adjudfifed  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now- 
ordered  and  decreed  that  there  be  judgment  for  the  plaintiffs  decree— 
ing  them  to  be  the  joint  owners  of  the  bridge  across  Bayou  Lafourche 
built  by  the  Thibodaux  Bridge  Oompany,  in  accordance  with  the 
prayer  of  plaintiffs'  petition,  and  that  the  liquidating  commissioners 
deliver  to  the  plaintiffs  said  bridge,  with  the  piers,  pilings  and  appur- 
tenances belonging  to  the  same,  without  delay  and  without  cost. 

And  it  is  further  ordered  that  the  reconventional  demand  of  de— 
fendants  be  rejected. 


No.  10,885. 
J.  M.  Billgery  bt  al.  vs.  L.  Arnault,  State  Tax  Collector. 

The  plaintiff  mast  prove  his  alleged  ownership  of  the  property  adTertised  for 
the  payment  of  taxes  to  enable  him  to  maintain  the  injunction  and  have  the 
taxes  canceled  bearing  on  the  property. 

The  title  to  part  of  the  property  was  annulled  by  judgment. 

To  escape  payment  of  the  tax  on  the  part  to  which  they  have  no  title,  they  can  not 
maintain  the  position  that  their  purchase  of  the  Judgment  has  had  the  effect 
of  reviving  the  title  it  annals.  » 

By  buying  the  Judgment  to  which  they  were  parties,  and  which  had  the  effect  of 
settling  their  indebtedness,  they  acquiesced  in  Its  correctness. 

With  reference  to  property  not  affected  by  the  Judgment  and  owned  by  plaintiffs: 

The  Article  123  of  the  Constitution  of  1868  required  the  timely  recordation  of  alt 
mortgages  or  privileges  to  make  them  effectual  against  third  persons. 

APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
King,  J. 


F.  Michinard  for  Plaintiffs  and  Appellants. 


Wynne  Rogers  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Petitioner,  as  tutor  and  individually,  has  obtained  an 
injunction  restraining  the  defendant  State  Tax  Collector  from  sell- 
ing their  property  for  the  State  taxes  (alleged  as  due)  for  the  years- 
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1869,  1871,  1872,  1873,  1874,  1875,  1876  and  1878,  under  the  provi- 
sioiu  of  Act  82  of  1884. 

They  allege  that  these  properties  were  porchaeed  by  the  late 
Joseph  Billgery,  from  whom  they  inherit,  at  a  sheriff's  sale,  on  the 
29th  and  30th  of  September,  1874,  under  execution  issued  on  a 
judgment  for  city  taxes  of  1873. 

That  at  the  date  of  the  purchase  none  of  the  privileges  or  mort- 
gagee securing  the  claims  of  the  State  were  recorded  in  the  Mort- 
gage Office,  as  at  the  time  provided,  in  order  to  affect  third  persons, 
and  that  the  assessments  in  the  name  of  Francois  Lacroix,  subse- 
quently to  the  adjudication,  are  illegal,  null  and  void. 

That  the  amount  for  which  the  property  was  adjudicated  was 
ample  to  pay  the  claim  of  the  State,  at  the  time,  had  legal  notice 
been  given  of  their  existence. 
Plaintiffs  plead  prescription  of  three,  five  and  ten  years. 
From  a  judgment  rejecting  their  demand,  and  dissolving  their  in- 
junction, plaintiffs  appeal. 

The  plaintiffs  are  in  error  in  alleging  that  the  late  Joseph  Billgery 
bought  at  sherifTs  sale,  in  1874,  all  the  property  advertised  for  taxes. 
There  are  twenty-one  different  descriptions  in  the  deed  of  30th 
September,  of  that  year,  numbered  respectively  from  one  to  twenty- 
one,  inclusive. 

Of  these  six  are  advertised  to  be  sold  for  taxes,  viz. :  10,  11,  12, 
13,  18  and  19  of  the  advertisement  annexed  to  plaintiff's  petition. 

No.  19  was  not  one  of  the  lots  in  the  transfer  of  30th  September, 
1874,  and  the  records  do  not  disclose  that  it  was,  at  any  time,  trans- 
ferred to  plaintiff's  author,  although  it  is  described  in  the  judgment 
in  favor  of  Parker,  administrator,  as  property  adjudicated  Septem- 
ber, 1874. 

On  the  1st  day  of  July,  1875,  Francois  Lacroix,  the  tax  debtor, 
mortgaged  part  of  the  property  to  Billgery,  adjudicated  to  him 
(Billgery)  at  sheriff's  sale  on  30th  September,  1874. 

Two  of  these  properties,  4  and  13  of  the  act  of  mortgage  (Nos.  2 
and  5  of  the  sheriff's  deed,  and  11  and  12  of  the  advertisement  for 
tax  sales)  were  thus  mortgaged  to  secure  (5500. 

There  were  other  lots  included  in  the  deed  of  mortgage  not  at  all 
involved  in  the  tax  issues  of  this  case. 

In  July,  1875,  Joseph  Billgery  being  dead,  on  the  petition  of  E. 
T.  Parker,  as  administrator  of  the  succession  of  Francois  Lacroix, 
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a  judgment  was  rendered  in  favor  of  the  plaintiff  decreeing  the  said 
succession  to  bo  the  owner  of  the  lots  of  ground  and  improvements 
described  in  nine  different  descriptions  in  the  petition. 

Of  these  lots  the  first  is  advertised  to  be  sold  and  is  No.  18  of  the 
advertisement. 

The  seventh  also,  and  is  No.  10  of  the  advertisement. 

The  second  also,  and  is  No.  11  of  the  advertisement. 

The  fifth  also,  and  is  Nos.  12  and  18  of  the  advertisement. 

The  eighth  also,  and  is  No.  10  of  the  advertisement. 

As  described  in  the  judgment,  lots  3,  4,  6  and  9,  the  title  to 
which  is  annulled  by  said  judgment,  are  not  advertised  and  no  taxes 
are  claimed  on  them. 

In  the  petition  in  the  case  of  Parker  vs.  Jos.  Blllgery,  the  admin- 
istrator prayed  for  a  judgment  setting  aside  and  annulling  the  adju- 
dication made  September,  1874.  This  was  avoided,  the  adjudication 
was  not  entirely  annulled,  but  the  Court  decreed  that  plaintiff  should 
recover  the  properties  last  described.  The  judgment  does  not 
refer  to  the  remaining  property  adjudicated  nor  to  the  adjudication 
sought  to  be  annulled. 

In  the  judgment  credit  was  given  to  the  plaintiff  Parker,  adminis- 
trator, for  the  rents  of  the  property  from  thejday  of  the  said  adjudi- 
cation. 

Credit  was  given  to  the  defendant  for  the  sum  paid  by  the  adju- 
dicatees  to  the  sheriff,  as  the*price  of  adjudication  due  for  the  taxes 
paid. 

After  allowing  the  proper  credits  the  balance  was  against  the 
heirs  of  Blllgery  in  the  sum  of  (999.75,  which  they  were  condemned 
to  pay. 

In  August,  1879,  the  defendants  in  said  case,  who  are  the  plain- 
tiffs in  the  present  case,  bought  the  judgment  which  had  been  ren- 
dered against  them  and  which  recognized  the  title  to  the  nine 
properties  before  mentioned  to  be  in  the  succession  of  Francois 
Xjacroix.  They  became  the  owners  of  the  right  of  the  plaintiff  in 
that  case  as  established  by  the  judgment  they  bought. 

The  purchase  price,  when  Blllgery  became  the  owner  at  the 
sheriff's  sale  in  1874,  for  the  payment  of  the  city  taxes,  was  (2474. 
In  allowing  the  credits  before  mentioned  the  price  of  the  said  adju- 
dication and  the  taxes  were  included. 

The  plaintiffs  are  the  owners  of  a  judgment  decreeing  that  they 
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«re  not  the  owners  of  certain  described  property  and  that  they  are 
indebted  in  a  cert-ain  sum  which  they  have  settled  by  buying  the 
judgment. 

Being  parties  in  thns  baying  they  have  acquiesced  to  the  terms  of 
the  jadgment  in  such  a  manner  as  to  preclude  them  from  defeating 
the  taxes  previously  assessed. 

'  They  can  not  be  creditors  and  debtors  of  the  same  amount  in  one 
judgment.     Eastin  vs.  Dugas,  4  L.  399. 

Two  of  the  properties  having  been  mortgaged  by  Lacroix  to  Bill- 
gery in  1875  make  it  evident  that  these  parties  did  not  attach  great 
importance  to  the  title  that  the  latter  had  acquired  by  the  adjudica- 
tion made  to  him. 

Plaintiffs  urge  that  an  appeal  was  taken  by  them  from  the  judg- 
ment they  bought,  and  that  it  is  pending  at  this  time. 

There  is  such  an  appeal  in  this  court  which  remains  undisposed  of, 
-for  the  reason  that  the  defendants  and  appellants  have  become  the 
owners  of  the  judgment,  and  further  proceedings  are  no  longer  pos- 
sible. 

The  titles  to  10,  11,  12,  13,  18  and  19  of  the  advertisement  have 
been  annulled  by  the  judgment  before  mentioned ;  19  never  was 
plaintiffs'  property. 

The  records  do  not  disclose  that  Nos.  3,  4,  5,  7,  8,  9,  15,  16  and  17 
ever  was  the  property  of  plaintiffs  or  their  author.  They  are, 
therefore,  without  interest  as  to  these.  Lot  4  of  the  adjudication, 
and  14  of  the  advertisement,  is  in  the  name  of  plaintiff's  author, 
and  all  taxes  of  1869,  1871,  to  and  including  1877,  are  claimed. 

The  same  is  true  of  lot  6  of  the  adjudication  and  of  the  advertise- 
ment, with  the  exception  that  the  delinquent  list  shows  taxes  due 
for  1874,  1875,  1876  and  1877. 

With  reference  to  these  two  properties  no  delinquent  list  was  re- 
-corded  at  the  time  of  the  adjudication  in  1^74. 

Art.  123  of  the  Constitution  of  1868  required  the  recordation  of 
all  mortgages  or  privileges  to  make  them  effectual  as  against  third 
persons.     Jacob  vs.  Preston,  31  An.  517;  32  An.  148. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  annulling  and  canceling  the  State 
taxes  for  the  years  claimed  on  lot  4  of  the  adjudication  and  14  of 
the  advertisement,  and  on  lot  6  of  the  adjudication,  and  the  same 
number  of  the  advertisement,  and  that  as  to  these  two  lots  (6  and 
10 
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4)  the  injunction  be  made  perpetoal,  and  the  taxes  claimed  on  them 
annulled  and  canceled. 

With  reference  to  lots  3,  4,  5,  7,  8,  0,  15,  16  and  17  of  the  adver- 
tisement the  judgment  is  affirmed. 

With  reference  to  lots  10,  11,  12, 13,  18  and  19,  they  are  to  be  sold 
for  the  payment  of  any  taxes  assessed  and  properly  recorded  prior 
to  1878. 

Judgment  is  amended  as  above  at  appellee's  costs. 


No.  10,955. 

44    1461 

112  loqij  Mrs.  Honora  McCarthy  vs.  Christopher  McCarthy, 

Her  Husband. 

« 

In  an  appeal  from  a  Judgment  which  is  not  for  money  or  for  delivery  of  property^ 
it  is  the  function  of  the  Judg^e  to  fix  the  amount  of  the  bond  for  suspeosiTe 
appeal.    When  he  has  done  so  and  appellant  has  complied  with  the  order^ 
alleged  error  in  the  exercise  of  the  judge's  discretion  may  authorize  some  re 
lief,  but  is  certainly  no  ground  for  dismissing  the  appeal. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J,  

J.  8.  &  J.  T.  Whitaker  for  Plaintiff  and  Appellee. 


Harry  H,  Hall  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Fbnner,  J.  The  appeal  is  taken  from  a  judgment  decreeing  sl- 
separation  from  bed  and  board  and  dissolving  the  community  be- 
tween the  parties.  It  is  not  for  any  sum  of  money  nor  does  it  de- 
cree the  delivery  of  any  property,  movable  or  immovable.  There- 
fore, on  a  timely  application  made  for  a  suspensive  appeal,  it  was 
the  function  of  the  judge  to  fix  the  amount  of  the  bond  to  be  given 
by  appellee.  He  fixed  the  amount  in  this  case  at  one  hundred 
dollars  and  appellant  gave  bond  accordingly.  If  it  were  true,  as 
appellee  contends,  that  the  amount  fixed  is  too  small,  this  might 
authorize  some  relief,  but  it  is  certainly  no  ground  to  dismiss  the 
appeal. 

Motion  denied. 
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No.  10,966. 
Bebthol  Barrios  vs.  E.  H.  Lacroix  bt  als. 

TTie  emam  pn*»ents  only  questions  of  fact. 

\  PPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
•^    BetUHe^  J.  

L.  P.  OaiUouet  for  Plaintiff  and  Appellee. 


£.  A.  G'l^llivan  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Frrner,  J.  Plaintiff  was  the  holder  of  six  negotiable  notes  made 
by  one  W.  W.  Hunter,  Jr.,  secured  by  mortgage  and  vendor's  priv- 
ilq^e  on  a  tract  of  land  sold  by  him  to  said  Hunter.  He  avers  that 
these  notes  were  fraudulently  obtained  from  him  by  E.  H.  Lacroix 
under  the  false  pretence  that  he  wanted  to  have  them  examined  by 
his  lawyer,  and  that,  if  found  correct,  he  would  buy  them;  that  he 
never  bought  the  notes,  but  kept  them  and  failed  to  return  them ; 
ind,  while  thus  in  possession,  conspired  with  Hunter  to  have  the  said 
notes,  together  with  their  accessory  mortgage  and  privilege  canceled 
and  erased,  and  did  illegally  cancel  them  without  plaintiff's  knowl- 
edge or  consent. 

The  only  defendants  are  Hunter  and  Lacroix.  The  first  filed  a 
general  denial.  Lacroix  also  filed  a  general  denial,  together  with  a 
special  denial  of  the  fraud  and  misconduct  charged  and  an  averment 
tbat  he  bought  the  notes  from  plaintiff  at  a  fixed  price  and  by  a  com- 
pleted sale. 

Judgment  was  rendered  in  favor  of  plaintiff,  ordering  the  reinstate- 
ment of  his  mortgage  and  privilege,  and  the  return  of  the  notes,  or, 
in  default  thereof,  allowing  judgment  for  the  amount  thereof  with 
recognition  of  mortgage  and  privilege. 

Lacroix  alone  has  appealed. 

We  have  no  concern  with  the  rights  of  Hunter,  who  has  not  ap- 
pealed, nor  with  possible  intervening  rights  of  third  persons  who  are 
not  parties.  The  sole  question  for  our  determination  is  the  issue  be- 
tween plaintiff  and  Lacroix,  of  sale  vel  non.  If  the  allegations  of 
plaintiff's  petition  be  true,  certainly  Lacroix  has  no  cause  to  complain 
of  the  judgment  rendered  against  him. 
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The  issue  is  purely  one  of  fact.  The  testimony  is  conflicting.  ^We 
have  studied  and  weighed  it  very  carefully.  Independently  of  the 
consideration  justly  due  to  the  finding  of  the  judge  a  quoj  we  have 
no  hesitation  in  saying  that  the  evidence,  taken  as  a  whole,  leaves 
upon  our  minds  an  overhelming  conviction  that  it  is  correct;  tliat 
Lacroix  never  bought  or  owned  the  notes ;  and  that  his  dealings  with 
them  were  wrongful  and  in  fraud  of  plaintiff's  right. 

We  might  sustain  our  conclusion  by  a  discussion  of  the  evidence ; 
but  that  would  be  useless  and  certainly  not  agreeable  to  defendant. 

It  is  admitted,  however,  that  the  judgment  should  only  cover  five 
of  the  notes,  and  that  the  note  maturing  January  1,  1891,  was 
validly  acquired  by  Lacroix.  The  judgment  must  be  amended 
accordingly. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  by  striking  therefrom  all  that  part  relat- 
ing to  the  first  note  for  (1000,  maturing  January  1,  1891,  and  that, 
as  thus  amended,  the  same  be  now  aflirmed,  plaintiff  and  appellee 
to  pay  costs  of  this  appeal. 


No.  10,847. 
Thomas  Butler  vs.  Mrp.  M.  O.  Clarke. 

1.  Where  an  insolvent  before  bis  cession  is  tbe owner  of  certain  promissory  notes 
of  a  tbird  person,  wbich  promissory  notes  are  all  separate  and  distinct  obliga- 
tions and  secured  by  separate,  distinct  at  d  successive  mortgages  resting  on  tbe 
same  piece  of  real  property ;  and  wbere  tbe  insolvent  pledges  tbese  promissory 
notes  to  different  creditors,  tbe  pledgee  of  tbe  second  mortgage  note  Is  an  or- 
dinary creditor  as  to  tbe  proceeds  of  tbe  first  mortgage  note. 

2.  That  is,  these  notes  be'ng  different  re«,  tbe  fact  that  a  creditor  is  tbe  pledgee  of 
tbe  second  mortgage  note  gives  this  creditor  no  preference  to  be  paid  over  tbe 
general  creditors,  out  of  tbe  proceeds  of  tbe  first  mortgage  note. 

3.  The  principle  recognized  in  our  Jurisprudence,  that  tbe  assignor  of  one  or  sev- 
eral concurrent  mortgage  notes  secured  by  the  same  mortgage  Is  estopped 
from  contesting  bis  assignee's  right  to  be  paid  by  preference  over  tbe  concur- 
rent note»  retained  by  him,  is  fully  discussed  and  shown  to  be  Inapplicable  to 
this  case. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J,  

Gilmore  &  Baldwin  and  E,  T,  Florance  for  Syndic  and  Appellant: 

1.  Tlie  property  of  a  debtor  is  tbe  common  pledge  of  bis  creditors,  and  tbe  pro- 
ceeds must  be  distributed  among  them  ratably  unless  there  exist  some  lawful 
cause  of  preference.    R.  C.  C,  Art.  3183. 
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^  Wtirre  an  insolTent,  prior  to  his  cession,  is  the  owner  of  certHin  promissory 
DOttrs  made  by  a  third  person  the  proceeds  of  these  promissory  notes  must  go 
In  o  the  hands  of  the  syndic  to  be  distributed  among  the  creditors  ratably,  un- 
lo»  there  exist  some  lawful  causes  of  preference. 

II  any  of  these  promissory  notes  have  been  lawfully  pledged,  that  pledge  gives 
to  the  pledgee  a  lawful  cause  of  preference     R.  C.  C,  Art  5184 ;  Art.  3*221. 

1  But  the  privilege  given  to  the  pledgee,  and  the  consequent  right  of  satisfying 
bitdebt  in  preference  to  the  other  creditors,  is  strictly  limited  to  proceeds  of 
th«'  morables  pledged  to  him.    R   C  C  ,  Art.  3157. 

Tberefor«>,  to  be  a  pledge  of  one  ret  gives  no  right  to  a  creditor  to  be  paid  by 
preference  out  of  another  re«  belonging  to  the  same  debtor — t.  e.,  as  to  that  otlier 
rts  the  creditor  is  an  ordinary  creditor. 

».  This  is  true  in  allcases,  and  the  fact  that  the  different  things  pledged  are  prom- 
issory notes  of  a  third  person,  secured  by  successive  mortgages,  can  not  affect 
ibe  rale. 

7.  Therefore,  where  an  insolvent  before  his  cession  is  the  owner  of  certain 
promissory  notes  of  a  third  person;  which  promissory  notes  are  all  separate 
and  distinct  obligations  and  secured  by  separate, distinct  and  successive  niort- 
j^ages  resting  on  the  same  piece  of  real  property;  and  where  the  insolvent 
pledges  these  promissory  notes  to  different  creditors,  theipledgec  of  the  second 
mortage  note  is  an  ordinary  creditor  as  to  the  proceeds  of  the  first  mort- 
gage note. 

s  That  is,  these  notes  being  different  r««,  tlie  fact  that  a  creditor  is  the  pledgee  of 
the  second  mortgage  note  gives  this  creditor  no  preference  to  be  paid  over  the 
general  creditors  out  of  the  proceeds  of  the  first  mortgage  note. 

}.  Particularly  so,  as  the  contract  of  pledge  is  stricti  juris  and  can  not  be  extended 
by  analogy  from  one  thing  to  another. 

i«>.  In  a  case  of  this  kind,  the  syndic  of  the  creditors  is  not  estopped  from  seeking 
f^  recover  for  distribution  the  surplus  of  the  proceeds  of  the  first  mortgage 
note. 


Singleton^  Browne  &  Choaie  for  Mutual  National  Bank,  Opponent 
and  Appellee: 

1,  Where  A,  as  the  holder  of  two  separate  notes  niiidu  by  H,  secured  by  liis  mort- 
gage in  favor  of  A,  on  the  same  property,  pledges  them  witli  Mieir  accessory 
right  of  mortgage  by  separate  contract  to  C  and  D,  and  he  then  beeoiiu-s  in- 
solvent months  afterward,  neither  he  nor  the  syndic  of  his  creditors  can 
come  into  competition  with  I),  pledgee  of  the  second  mortgage,  and  claim  the 
surplus  remaining  of  the  first  mortgage  after  C  has  been  paid  the  debt  due  him, 
should  the  proceeds  of  the  property  be  insufficient  to  p.iy  botli  debts  for  wliieh 
it  had  been  pledged  by  A.  A  and  B  are  co-debtors  in  *olido,  and  good  fuiih  pre- 
vents either  from  competing  with  their  creditor.  8alzman  vs.  His  Creditors,  2 
R.  241;  Ventress  vs.  His  Creditors,  20  An.  361;  Mechanics'  Association  vs.  Fer- 
guson, 29  An.  549;  Barkdull  vs.  Uerwig,  30  An  621;  Reine  vs.  .Jack,  31  An.  860; 
Abncy  vs  Walmsley,  38  An.  590;  C.  C.  Arts  2175,  2178,  2179,  2645;  (^ampbell  vs. 
Slidell,  5  An.  274;  Labouissc  vs.  Orleans  Cotton  Rope  Co.,  43  An.  582. 

2.  Tne  pledge  by  A  of  the  notes  of  B  included  the  accessory  right  of  niorti? aj<e  and 
gave  to  each  pledgee,  so  far  as  A  and  R  are  concerned,  tlie  riglit  to  be  paid 
out  of  the  entire  proceeds  of  the  real  estate  mortgaged,  and  eacli  pled^^ee  ))e- 
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came  owner  pro  tanto  of  each  obligation,  which  are  indivisible,  and  to  the  extent 
of  their  claims  thej  should  be  paid  in  the  order  of  their  respective  ranks  \jy 
preference  out  of  the  entire  proceeds  of  the  real  estate  mortgaged.  Theplederc? 
of  the  mortgage  note  was  practically  a  pledge  of  the  real  estate,  and  as  the  real 
estate  itself  has  been  sold  to  pay  the  debts  of  the  pledgees,  and  not  the  notes, 
the  latter  have  a  right  to  look  to  the  proceeds  of  that  thing  for  payment.  C. 
C.  2645,  8183,  327S,  8280,  8282 ;  29  An.  548;  27  An.  562 ;  85  An.  6. 


J,  C,  Oilmore  for  Westfeldt  Bros.,  Opponents  and  Appellees: 

I. 

A  transferrer  of  mortgage  notes  is  estopped  tvom  competing  with  his  transferees 
in  the  proceeds  of  sale  of  the  property  mortgaged.  Heine  vs.  Jack,  81  An.,  p. 
859,  and  citations. 

ll. 

Competition  arising  between  holders  of  mortgage  notes  on  the  same  property  takes 
place  only  where  the  mortgage  notes  are  of  the  same  series.  Adams  vs.  Lear, 
3  An.,  p.  144;  Salzman  vs.  Creditors,  2  Rob  244:  Barl^dull  vs.  Hcrwig,  80  An.  618 ; 
Abner  vs.  Walmsley,  83  An.  548;  Ventress  vs.  Creditors,  20  An.,  pp.  146, 359,  and 
other  authorities  cited  in  brief.   Cahn  vs.  Ford,  42  An. ;  Levy  vs.  Ford,  41  An.  873. 

III. 

A  party  is  concluded  from  participating  in  the  proceeds  of  sale  of  a  mortgage 
property  beyond  a  single  mortgage  where  he  acquires  no  right  of  subrogation 
to  preceding  mortgages.  Later  mortgage  notes  held  by  him  are  presumably 
retired  In  his  favor.  R.  C.  C.  3172  [3139] ;  Subrogation,  Art.  2161  [2157].  Principle 
of  alcove  cited  authorities  invoked  against  such  a  party. 

IV. 

Preferences  given  by  a  debtor  within  three  months  preceding  his  failure  are  null 
and  void ,  except  where  shown  to  be  for  a  true  and  Just  consideration,  bona  fide. 
delivered  at  the  time  of  such  transaction.  Rev.  Stat.,  Sec.  1808;  Black  vs.  Rich- 
ardson ft  Co.,  87  An.  594;  Seixas  vs.  Citizens'  Bank,  88  An.  424. 

V. 

A  subsequent  mortgagee  is  entitled  to  be  advanced  on  the  proceeds  of  sale  propor- 
tionally as  intervening  mortgages  are  perempted  or  retired  in  the  interest  of 
his  transferee  who  had  held  all  thepreceding  mortgages.  Jennings  vs.  Vickers, 
81  An.  684,  and  authorities  cited.    8  Rob.  i'Hb ;  14  An.  587 ;  20  An.  264. 

A  conventional  mortgage  between  parties  embraces  all  conventional  mortgage 
rights  on  the  property. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  parties  have  agreed  upon  a  statement  of  facts 
in  this  case,  and  although  the  statement  is  lengthy  we  will  not  en- 
danger its  completeness  by  abbreviation.     It  is  as  follows : 

The  parties  to  the  present  proceedings  are : 

1.  Thomas  Butler,  plaintiff. 
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2.  Mrs.  M.  O.  Clarke,  defendant. 

^.  The  Syndic  of  the  creditors  of  James  Clark,  appearing  in  the 
place  of  the  provisional  snydic,  intervenor. 

4.  The  Mutnal  National  Bank  of  New  Orleans,  intervenor. 

5.  Westf eldt  Brothers,  a  commercial  firm  of  this  city,  intervenor. 

Mrs.  M.  O.  Clarke,  a  widow,  is  the  mother  of  James  Clarke. 

James  Clarke,  nntil  his  cession  in  July,  1890,  was  engaged  in  busi- 
ness as  wholesale  dealer  in  coffee,  in  New  Orleans,  under  the  firm 
name  of  James  Clarke  &  Co. 

In  Jane,  1880,  Mrs.  M.  O.  Clarke  was  indebted  to  her  son,  James 
Clarke,  in  the  sum  of  (4882.22,  as  shown  by  an  account  rendered 
her  at  the  time,  and  which  account  she  acknowledged  to  be  correct 
before  a  notary  public. 

Mrs.  M.  O.  Clarke  liquidated  this  indebtedness  by  her  own  prom- 
issory note  for  $4832.22,  dated  June  1,  1880,  maturing  one  year 
after  date,  bearing  interest  at  8  per  cent,  per  annum,  from  date, 
and  secured  this  promissory  note  by  a  mortgage  dated  June  14, 
1880,  and  duly  inscribed. 

On  July  31,  1883,  Mrs.  Clarke  was  similarly  indebted  to  her  son, 
James  Clarke,  in  a  second  sum  of  (8614.79,  which  sum  she  also 
liquidated  by  a  promissory  note,  and  secured  this  by  a  second  mort- 
gage, dated  August  8,  1883,  duly  recorded. 

On  December  31,  1886,  she  was  indebted  to  James  Clarke  in  the 
sum  of  (6340.75,  and  she  gave  a  promissor^r  note  for  that  amount, 
and  secured  it  by  a  third  mortgage,  dated  June  28,  1886,  duly  re- 
corded. 

On  the  1st  of  June,  1880,  she  was  indebted  to  James  Clarke  in  a 
fourth  sum  of  (9115.71,  and  for  the  fourth  time  she  gave  to  him  her 
promissory  note  for  a  corresponding  amount,  and  secured  it  by  a 
fourth  mortgage,  dated  September  7,  1889,  duly  recorded. 

On  the  14th  of  Jane,  1890,  she  was  indebted  to  James  Clarke 
again  in  the  full  sum  of  (9115.71,  and  she  gave  to  the  said  James 
Clarke  her  promissory  note  for  that  amoimt,  and  secured  it  by  a 
fifth  mortgage,  dated  the  24th  day  of  June,  1890,  duly  recorded. 

The  mortgages  all  rest  on  the  same  piece  of  real  estate,  viz.,  a 
house  situated  at  the  corner  of  St.  Charles  avenue  and  Fourth 
street,  but  they  are  all  separate  and  distinct  one  from  another,  and 
secure  separate  and  distinct  obligations  arising  at  different  times. 
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After  these  promissory  notes  of  Mrs.  M.  O.  Clarke,  each  secured 
by  a  separate  mortgas:e  from  its  fellows,  had  been  given  by  her  for^ 
valae  received  to  James  Clarke,  they  became  the  property  of  Jamea 
Clarke. 

On  September  8,  1888,  James  Clarke  borrowed  (5000  from  ThomaB- 
Butler,  plaintiff  in  the  present  suit,  and  gave  his  promissory  note 
therefor,  payable  one  year  after  date,  and  secured  his  promissory 
note  by  pledging  as  collateral  the  first  mortgage  note  of  Mrs.  M.  0» 
Clarke,  dated  June  14,  1880,  with  a  face  value  of  $4832.22,  and  with 
accrued  interest  at  8  per  cent,  per  annum  from  date. 

On  February  10,  1890,  Clarke  borrowed  from  the  Mutual  National 
Bank  (6300,  and  gave  his  promissory  note  therefor,  securing  this 
promissory  note  by  pledging  as  collateral  a  note  of  Philip  Thompson^ 
for  a  like  amount,  which  note  was  a  valuable  security,  and  worth  ite 
face  value  at  maturity. 

This  note  of  Philip  Thompson,  which  had  been  pledged  by  James 
Clarke  to  the  Mutual  National  Bank,  was  withdrawn  by  Clarke  on 
May  7,  1890,  the  day  of  its  maturity,  when  it  would  have  been  paid 
if  not  withdrawn.  Instead  of  this  note  there  was  pledged  to  the 
bank  as  collateral  the  mortgage  note  of  Mrs.  M.  O.  Clarke  for 
(8614.79,  with  accrued  interest  at  8  per  cent,  per  annum,  the  note 
being  dated  July  31,  1883,  and  being  the  second  one  of  the  notes  re- 
ferred to  above,  and  secured  by  the  second  mortgage  in  rank«  The 
note  of  James  Clarke,  given  to  the  Mutual  National  Bank,  which  this 
second  mortgage  note  of  Mrs.  M.  O.  Clarke  was  given  to  secure, 
was  originally  for  (6300.  This  note  of  James  Clarke,  however,  be- 
fore his  insolvency,  was,  by  a  payment  of  (4000  thereupon,  reduced 
to  (2300,  so  that  the  second  mortgage  note  made  by  Mrs.  M.  O. 
Clarke,  amounting  to  (8614.79,  is  now  pledged  to  the  Mutual  Na- 
tional Bank,  to  secure  an  amount  due  by  James  Clarke  of  (2300. 
This  note  of  Philip  Thompson  was  withdrawn  by  Clarke  in  order  to 
return  it  to  Thompson,  who  had  paid  a  note  for  the  same  amount, 
which  he  had  received  from  Clarke  and  discounted. 

On  the  6th  day  of  April,  1889,  James  Clarke  obtained  a  loan  from 
the  Mutual  National  Bank  of  (5000,  and  gave  in  pledge  to  secure 
that  loan  the  third  and  fourth  mortgage  notes  given  by  Mrs.  M.  O. 
Clarke,  amounting  respectively  to  (6340.75  and  (9115.71,  both  with 
accrued  interest. 

In  June,  1890,  James  Clarke  borrowed  from  Westfeldt  Bros.,  of 
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this  city,  $5000,  and  gave  his  note  therefor,  and  pledged  as  collateral 
security  the  fifth  mortgage  note  given  by  Mrs.  M.  O.  Clarke,  amount- 
ing to  19115.71. 

In  Joly,  1890,  James  Clarke  made  a  voluntary  cession  of  all  his 
property  to  his  creditors.  The  petition  and  schedule  were  duly  filed 
in  this  honorable  court  in  Division  ^'A,"  under  the  Number  80,763, 
and  John  R.  Picton  was  duly  appointed  provisional  syndic. 

In  September,  1890,  the  promissory  note  for  $6000,  given,  by 
James  Clarke  to  Thomas  Butler,  which  was  secured  by  a  pledge  of 
Mrs.  M.  O.  Clarke's  first  mortgage  note  for  $4832.22,  with  accrued 
interest,  fell  due,  and  being  unpaid,  Butler,  the  holder  of  the  col* 
lateral  security,  provoked  executory  process  against  Mrs.  M.  O. 
Clarke  in  the  present  proceedings.  A  writ  of  seizure  and  sale  was 
duly  issued,  and  under  that  writ  the  real  estate  so  mortgaged  was 
sold,  realizing  in  cash  $15,200. 

Before  the  day  of  sale  interventions  and  oppositions  filed  brought 
the  following  parties  before  the  court: 

1.  The  Mutual  National  Bank,  holding,  pledged  to  it  as  collateral 
(a)  the  second  mortgage  note  of  Mrs.  M.  O.  Clarke,  for  $8614.79, 
with  accrued  interest,  at  8  per  cent,  per  annum,  to  secure  a  note  of 
James  Clarke  for  $2800;  and  (b)  the  third  and  fourth  mortgage 
notes  of  Mrs.  M.  O.  Clarke,  to  secure  a  note  of  James  Clarke  for 
$5000,  the  bank  claiming  that  under  these  pledges  it  should  be  paid 
out  of  what  remains  of  the  proceeds  of  the  real  estate  after  the 
claim  of  Thomas  Butler  is  satisfied. 

2.  Westfeldt  Brothers,  a  commercial  firm  of  this  city,  holding  the 
fifth  mortgage  note  of  Mrs.  M.  O.  Clarke,  pledged  to  secure  a  note 
of  James  Clarke  for  $5000.  Westfeldt  Brothers  claim  the  right  to 
be  paid  out  of  the  proceeds  of  the  real  estate  after  the  bank  and 
Butler  are  satisfied. 

3.  The  provisional  syndic  of  the  creditors  of  James  Clarke.  In 
the  place  of  the  provisional  syndic  the  definitive  syndic  now  stands. 
The  claim  of  the  syndic  is  that  the  general  creditors  of  James 
Clarke  are  entitled  to  have  distributed  among  them  the  surplus  that 
may  remain  on  each  mortgage  note  of  Mrs.  M.  O.  Clarke,  after 
the  note  of  James  Clarke,  that  it  has  been  pledged  to  secure,  has 
been  paid.  Butler,  by  the  consent  of  all  parties,  has  been  paid,  and 
he  and  his  claim  are  eliminated  from  the  case. 

The  Mutual  National  Bank  filed  proceedings  in  the  Civil  District 
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Court,  and  applied  for  a  writ  of  seizure  and  sale  on  the  mortgage 
notes  held  by  it  shortly  after  the  proceedings  instituted  by  Butler^ 
and  prior  to  the  sale  of  the  property. 

The  questions  presented  for  our  solution  in  this  case  arise  out  of 
conflicting  rights  in  the  distribution  of  the  proceeds  of  the  aale  of 
the  mortgaged  property. 

The  syndic  of  James  Clarke  claims  that  all  the  mortgage  notes  of 
Mrs.  M.  O.  Clarke  belonged  to  James  Clarke  at  the  date  of  his  ces- 
sion, and  passed,  by  his  cession,  to  his  creditors,  who  succeeded 
to  all    his  rights  therein;  that    the    first  mortgage    note    passed 
to  the  creditors  unaffected  by  any  privilege  except  that  result- 
ing from    the  pledge  in  favor  of  Thos.   Butler,   and  that,    after 
the    discharge    of    the    debt  due    to  Butler,   the    surplus  of    the 
proceeds  applicable  to  the  payment  of  said  first  mortgage   note 
must  be  paid  over  to  the  syndic  for  the  benefit  of  the  creditors; 
and  that  the  same  rule  must  be  applied  in  the  distribution  of  the 
proceeds  applicable  to  the  payment  of  each  successive  mortgage 
note. 

The  Mutual  National  Bank  and  Westfeldt  Brothers  contend,  on  the 
other  hand,  that  Clarke,  being  the  pledgor  and  quasi  assignor  to 
them  of  the  second,  third,  fourth  and  fifth  mortgage  notes,  is  there- 
by disabled  from  competing  with  them  in  the  distribution  of  the 
proceeds  of  sale  of  the  mortgaged  property  and  from  asserting  any 
rights  therein  Until  the  debts  due  them  are  fully  paid,  and  that  the 
syndic,  succeeding  only  to  Clarke's  rights,  is  equally  disabled. 

The  bank  and  Westfeldt  Brothers  rely  upon  the  following  deci« 
Bions  of  this  court,  which  hold,  in  the  language  of  the  leading  case, 
that  '<  when  the  holder  of  a  claim,  secured  by  mortgage,  assigns  a 
part  of  it,  he  can  not  be  permitted  to  come  in  competition  with  his 
;assignee,  if  the  pledge  is  insufficient  to  pay  both."  Salzman  vs. 
(Creditors,  2  Rob.  241;  Ventress  vs.  Creditors,  20  An.,  381;  Me- 
chanics vs.  Ferguson,  29  An.  540;  Barkdull  vs.  Herwig,  30  An. 
621;  Reine  vs.  Jack,  31  An.  860;  Abney  vs.  Walmsley,  33  An. 
500. 

Reference  to  the  cases  will  show  that  they  all  deal  with  concurrent 
mortgage  notes,  with  debts  arising  from  the  same  transaction  and 
secured  by  the  same  mortgage.  They  rest  upon  the  equity  that 
where  the  holder  of  several  notes  representing  the  same  debt  and 
secured  by  the  same  mortgage  assigns  part  of  the  notes,  and  with 
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them  the  morti^age  securing  them,  and  has  received  the  full  value, 
he  should  not  be  permitted  by  any  act  of  his  to  prevent  his  assignee 
from  recovering  the  sum  which  he  has  paid. 
The  doctrine  rests  upon  the  authority  of  Troplong  and  Grenier. 
Troplong  expressly  confines  it  to  the  case  stated  by  him,  as  fol- 
lows: '^Pierre  is  creditor  of  Jacques,  for  50,000  francs,  the  price 
of  an  estate  which  he  has  sold.  Pierre  assigns  a  part  of  this  credit 
to  Sempronius,  who  pays  him  therefor  24,000  francs.  The  immov- 
able being  seized  and  sold  produces  only  40,000  francs.  Ought 
Peter  and  Sempronius  to  concur  and  bear  the  loss  proportionally,  or 
sboold  Sempronious  be  paid  by  preference  ?  " 

He  concludes  that  concurrence  would  be  unjust  on  the  ground 
that  ^^  it  would  be  altogether  contrary  to  good  faith  that  the  vendor 
of  part  of  the  debt  ceded,  after  having  received  the  price,  should 
come  in,  by  his  own  act,  to  prevent  his  assignee  from  recovering  the 
sum  disbursed  by  him.*'     1  Troplong  Priv.  and  Hyp.  No.  367. 

Troplong  refers  to  Grenier  as  holding  the  same  view,  and  we  find 
that  Grenier  assimilates  the  price  to  a  part  payment  of  the  debt 
operating  a  quasi  subrogation  of  the  assignee  to  the  rights  of  the 
assignor  in  the  thing  ceded  and  its  accessories  to  the  extent  neces- 
sary to  secure  his  reimbursement,  and  he  says:  '^  In  such  a  case, 
the  subrogor  could  not  be  heard  to  claim  payment  of  the  amount  re*^ 
maining  due  to  him  until  his  subrogees  had  received  the  full  amount 
of  their  subrogations,  at  least  in  absence  of  an  express  convention 
to  the  contrary."     1  Grenier,  Hyp.  No.  98. 

It  thus  conclusively  appears  that  the  authorities  have  confined 
this  doctrine  to  cases  arising  between  the  assignor  and  assignee  of 
part  of  the  same  debt  secured  by  the  same  mortgage. 

We  are  now  asked,  for  the  first  time,  to  extend  the  same  princi- 
ple to  the  case  of  an  assignor  who,  holding  distinct  credits  secured 
by  different  and  successive  mortgages  on  the  same  property,  has 
transferred  one  of  the  credits  inferior  in  rank,  and  to  hold  that  by 
«nch  transfer  he  has  not  only  practically  subrogated  the  assignee  to 
all  his  rights  in  the  credit  and  accessory  mortgage  transferred,  but 
in  all  other  mortgages  held  by  him  on  the  same  property. 

We  have  considered  this  subject  very  maturely,  and  from  every 
point  of  view  suggested  in  the  able  and  ingenious  briefs  of  counsel, 
but  we  can  discover  no  principle  of  law  which  would  justify  the  ex- 
tension claimed. 
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The  debts  represented  by  these  several  mortgage  notes,  and  the 
several  mortgages  securing  them,  are  as  distinct  as  if  they  were  the 
notes  of  different  persons  secured  by  mortgages  on  different  prop- 
erties. 

Clarke  did  not  stand  in  the  case  of  an  assignor  of  part  of  a  claim 
secured  by  a  mortgage,  and  who  is  contesting  his  assignee's  right  to 
be  paid  out  of  the  proceeds  of  that  mortgage  by  preference   over 
himself  as  holder  of  the  other  part  of  said  claim.     On  the  contrary , 
the  syndic  concedes  that  each  assignee  is  entitled  to  be  first  paid  the 
full  amount  due  him  out  of  the  whole  avails  of  the  mortgage  secur- 
ing it.     But  he  says:      **•  I  hold  a  distinct  claim  against  our  common 
debtor,  secured  by  a  different  mortgage,  which  I  have  not  assigned 
or  pledged  to  you  in  any  manner,  and  on  which  you  have  no  rights, 
legal  or  equitable.      I  yield  your  right  to  be  paid  by  preference  out 
of  the  proceeds  applicable  to  the  mortgage,  which  I  transferred  to 
you;  but  you  can  not  interfere  with  my  rights  as  holder  of  a  differ- 
ent credit  secured  by  a  different  mortgage,  which  I  never  assigned 
to  you,  in  whole  or  part." 

Not  only  are  the  facts  of  the  instant  case  entirely  different  from 
those  in  which  the  principle  invoked  was  applied,  but  the  reasons 
which  supported  the  application  in  the  latter  are  entirely  wanting  in 
the  former.  What  possible  right,  legal  or  equitable,  can  the 
assignee  of  one  debt  and  mortgage  acquire  upon  or  against  a  dis- 
tinct debt  and  mortgage  not  assigned  ? 

Or  if  we  were  to  adopt  the  analogy  to  subrogation  suggested  by 
Grenier,  we  can  understand  that  the  party  who  had  made  a  part 
payment  with  subrogation  of  one  of  these  mortgage  notes  would  be 
subrogated  to  the  rights  of  the  holder  in  the  note  paid,  and  in  the 
mortgage  securing  it :  but  would  any  one  contend  that  such  subroga- 
tion extended  to  his  rights  in  a  distinct  debt  secured  by  a  different 
mortgage  ? 

We  can  discover  no  reason  why  the  holder  of  distinct  claims  se- 
cured by  different  mortgages  even  on  the  same  property  can  not 
assign  one  of  them  without  waiving  or  prejudicing  any  of  his  rights 
as  holder  of  the  others. 

In  this  case  all  the  assignments  are  made  by  pledges.  The  first 
mortgage  note  was  never  pledged  to  any  body  but  Butler.  He 
would  have  had  the  right  to  enforce  his  pledge  either  by  selling  the 
note  itself  or  by  foreclosing  the  mortgage.    Suppose  he  had  pursued 
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Che  former  coarse  and  had  sold  the  note  for  a  price  exceeding  the 
debt  due  to  him,  to  whom  would  the  surplus  have  gone?  There  is 
no  plausible  ground  for  disputing  that  it  would  have  gone  to  Clarke 
or  his  syndic,  and  the  purchaser  of  the  note  would  undoubtedly  have 
been  entitled  to  assert  all  his  mortgage  rights.  Can  a  mere  differ- 
ence in  the  mode  of  enforcing  this  pledge  affect  Clarke's  right  to 
the  surplus  of  the  avails  of  the  thing  pledged  over  the  debt  for 
which  it  is  pledged? 

The  bank  and  Westfeldt  Bros,  no  doubt  feel  themselves  aggrieved 
in  not  collecting  the  whole  of  their  claims ;  but  we  are  bound  to  ap- 
ply the  law  and,  moreover,  to  consider  the  rights  and  interests  of 
other  creditors. 

Under  our  law  a  man's  property  is  the  common  pledge  of  his 
creditors.  This  common  pledge  the  law  permits,  in  certain  cases, 
to  be  invaded  by  special  preferences,  such  as  privileges,  pledges 
and  mortgages,  when  constituted  according  to  law.  Nevertheless 
SQch  permitted  preferences  are  in  derogation  of  the  rights  of  the 
common  pledge  and  are  to  be  strictly  construed  and  not  extended 
beyond  their  plain  leg^l  meaning  and  effect. 

We  think,  in  this  case,  that  each  one  of  these  pledges  has  acquired 
no  preference  except  to  the  extent  of  the  debt  secured  by  each 
pledge  and  to  be  paid  out  of  the  proceeds  applicable  to  payment  of 
the  particular  note  pledged ;  and  that  the  surplus  of  the  proceeds 
applicable  to  the  payment  of  each  pledged  note,  after  paying  the 
debt  secured  by  that  particular  pledge,  must  be  paid  over  to  the 
syndic  for  distribution  among  the  mass  of  the  creditors. 

The  above  views  eliminate  the  particular  contentions  urged  by 
Westfeldt  Brothers  against  the  transactions  of  the  Mutual  National 
Bank.  The  Westfeldt  Brothers  have  no  rights  here  except  upon 
the  particular  res  pledged  to  them  or  its  avails.  The  thing  pledged 
to  the  bank  was  an  entirely  different  res,  and  as  it  has  never  been 
extinguished  and  as  the  proceeds  applicable  to  its  satisfaction  must 
go  either  to  the  bank  or  to  the  syndic,  Westfeldt  Brothers  have  no 
interest  in  raising  questions  as  to  the  validity  of  the  bank's  rights 
therein,  which  the  syndic  has  not  propounded. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided  and  reversed,  and  it  is  now  adjudged  and 
decreed  that  the  opposition  of  the  syndic  of  the  creditors  of  James 
Clarke  be  maintained,  and  that  the  fund  in  the  hands  of  the  sheriff, 
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after  paying  the  claim  of  plaintiff,  Thomas  Butler,  the  Stata,  city 
and  drainage  taxes,  and  the  costs  of  these  proceedings,  be  distrib- 
uted in  the  following  order : 

1.  fo  the  syndic  of  James  Clarke  the  amount  remaining  due  on 
the  first  mortgage  note,  after  paying  the  claim  of  Butler. 

2.  To  the  Mutual  National  Bank  the  sum  of  $2800,  with  8  per  cent, 
interest  from  August  4,  1890,  till  paid. 

8.  To  the  syndic  the  amount  remaining  due  on  the  second 
mortgage  note,  after  deducting  the  foregoing  payment  to  the  Mutual 
National  Bank. 

4.  To  the  Mutual  National  Bank  the  amount  of  the  third  mortgage 
note. 

5.  If  any  funds  remain,  to  the  Mutual  National  Bank  the  amount 

r 

of  the  fourth  mortg^age  note. 

6.  To  Westfeldt  Brothers  the  amount  of  the  fifth  mortgage  note. 
And  it  is  further  ordered  that    the  opposition  of  the   Mutual 

National  Bank,  and  of  Westfeldt  Brothers,  in  so  far  as  they  conflict 
herewith,  be  rejected. 


No.  10,961. 
The  State  of  Louisiana  vs.  Abraham  Donald  et  als. 

In  the  allowance  or  rejection  of  new  trials,  particularly  in  capes  resting  upon  the 
sufficiencff  of  the  evidence  administered  at  the  trial  to  justify  a  conviction, 
much  reliance  must  be  placed  upon  the  discretion  of  the  trial  judge,  and  his 
ruling  will  not  be  reversed  except  in  very  clear  cases  of  error. 

APPEAL  from  the  Twenty -sixth  District,  Court  Parish  of  Jeffer- 
son.   Rostj  J.  

W.  H.  Rogers,  Attorney  Qeneralj  for  the  State,  Appellee. 


H.  N,  Gautier  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Appellant,  Andrew  alias  Ben  Ward,  was  jointly  in- 
dicted with  Donald,  White  and  Dixon,  for  the  murder  of  Cornelius 
Langman.   There  was  a  joint  trial,  and  all  the  accused  were  acquitted 
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except  Ben  Ward,  who  was  found  guilty  of  maoslaughter,  and  after 
an  ineffectual  attempt  to  obtain  a  new  trial  he  was  sentenced  to 
five  years  at  hard  labor,  from  which  senteuce  he  appeals. 

Appellant's  contention  is  that  the  death  was  inflicted  by  a  gunshot 
wound,  the  ball  entering  the  cavity  between  the  seventh  (7th)  and 
e^th  (8th)  ribs,  '*  ranging  in  a  downward  direction  of  about  48 
degrees." 

''  That  the  only  shooting  done  by  the  accused  was  while  he  was  stand- 
ing at  the  foot  (or  base)  of  the  levee,  some  fifteen  feet  below  the 
deceased^  who  was  standing  on  the  top  of  the  levee" — ^and  from  that 
hypothesis  defendant's  counsel  argues  the  necessary  incompatibility 
therewith  of  the  verdict,  and  assigns  this  a  conclusive  reason  why  the 
trial  judge  should  have  granted  the  defendant  a  new  trial. 

The  foregoing  constitutes  the  purport  of  defendant's  application 
for  a  new  trial,  and,  as  supporting  that  statement,  there  was  annexed 
to  his  bill  of  exception  the  oflElcial  certificate  and  proces  verbal  of  the 
coroner. 

Resting  upon  this  certificate  and  the  aflEldavit  of  the  accused  for  the 
governing  facts  of  the  case,  there  is^  some  plausibility  for  the  de- 
fendant's contention;  but  in  the  record  we  find  the  aflEldavits  of  three, 
at  leasts  of  the  eye-witnesses  of  the  homicide,  which  are  wholly  at 
variance  therewith. 

One  of  these  affiants  says  that  in  the  course  of  a  quarrel  between 
several  persons,  whose  names  are  given,  ^*  I  left  them.  Neally 
(Langman)  ran  over  his  wife,  knocking  her  down  while  doing  so^ 
with  Abraham  Donald  and  Andrew  Ward  pursuing  him  with  drawn 
pistols  shooting  at  him  all  the  time.  *  *  *  Ward  and  Donald 
fired  pretty  near  all  the  chambers  of  their  revolvers." 

Another  of  the  affiants  states  that  ^'Neally  Langman  came  down 
the  levee  toward  Andrew  Waid  with  a  drawn  pistol.  Some  firing 
took  place  there.  I  can  not  say  who  fired  first.  Andrew  Ward  had 
his  pistol  drawn.  I  am  certain  they  were  both  shooting  at  each 
other. 

'*  Andrew  Ward  pursued  Langman  until  he  fell  against  his  wife, 
and  then  jumped  up  and  ran  again,  with  Ward  behind  him,  from  the 
pigeon  house  to  the  store,  where  he  fell.  There  Ward  hit  at  Lang- 
man with  the  butt  end  of  his  pistol  while  running  by.  He  then  had 
both  revolvers  in  his  hands,  having  taken  Langman' s  pistol  from 
him,"  etc. 
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Another  affiant  states  that  ''  Ward  ran  down  the  levee,  and  as  he 
reached  the  base  of  the  levee,  he  half-wheeled  around  and  Neally 
(Langman)  went  toward  him — then  they  were  shooting  at  arm's 
length.  When  Neally  had  fired  his  last  shot  he  broke  and  ran,  and 
Ward  and  Donald  ran  after  him.  Neally  fell  on  his  wife,  and  the 
others  stumbled  over  him.  Then  Ward  took  the  pistol  away  from 
him  and  hit  him  (Neally)  over  the  head  with  the  butt." 

This  testimony  puts  a  wholly  different  phase  on  the  affray  from 
that  stated  in  defendant's  motion.  The  judge  did  not  assign  any 
reason  for  his  overruling  the  motion.  But  on  the  foregoing  state- 
ment we  are  of  opinion  that  his  ruling  was  manifestly  just  and  cor- 
rect. 

Judgment  affirmed. 


'  44  IflO 
46  867 

44  100 
104  5«5 
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No.  10,950. 
The  State  op  Louisiana  vs.  William  Jackson. 

In  order  to  excuse  a  homicide  tbe  accubed  must  be  under  the  belief  that  his  life  is 
in  danger,  or  he  fears  some  great  bodily  harm  may  bo  inflicted  upon  him,  and 
said  belief  must  be  the  result  of  some  overt  act  or  hostile  demonstration  made 
by  the  deceased  against  the  accused. 

In  attacking  a  witness'  general  character  for  infamy,  the  inyestigation  can  not  be 
restricted  so  as  to  confine  it  to  particular  acts  or  to  particular  associates.  It 
must  be  as  to  his  whole  conduct  and  character,  so  as  to  establish  such  moral 
depravity  that  no  one  would  be  justified  in  believing  his  sworn  statement  un- 
corroborated. 

Whether  a  witness  who  was  not  connected  with  the  homicide;  who  was  with  the 
deceased  at  the  time  of  the  homicide,  was  or  was  not  a  dangerous  character, 
is  immaterial,  and  no  evidence  of  his  character  in  this  respect  is  admissible. 

Fear  that  one's  life  is  in  danger  will  not  excuse  a  homicide  in  the  absence  of  an 
overt  actor  hostile  demonstration  on  the  part  of  the  deceased. 

When  the  judge  charges  substantially  what  the  defendant  requires  in  a  special 
charge,  it  is  sufficient. 


APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
LevnSj  J,  


W.  H,  Rogers,  Attorney  General,  for  the  State,  Appellee. 


Chas.  W,  Du  Roy  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

McEnbbt,  J.  The  defendant  was  indicted  for  murder,  tried  and 
foand  guilty  without  capital  punishment,  and  sentenced  to  imprison- 
ment at  hard  labor  for  life,  from  which  judgment  he  has  appealed. 

The  first  bill  of  exceptions  was  taken  on  the  refusal  of  the  trial 
judge  to  allow  the  following  question  to  be  propounded  to  a  wit- 
ness: "  Was  Ivory  Quidry,  the  deceased,  a  man  capable  of  canying 
out  such  threats." 

The  trial  judge,  in  his  statement  appended  to  the  bill,  says:  ''That 
the  accused  shot  the  deceased  down  in  the  public  road  and  without 
«Ten  the  slightest  effort  on  his  part  to  make  an  assault  upon  the 
accused.  The  accused  watched  deceased  while  passing  the  accused's 
boose  in  the  public  road  and  fired  twice  across  a  fence  about  ten 
paces  distant,  killing, deceased  almost  instantly,  while  deceased  was 
standing  still,  being  halted  by  accused  and  making  no  demonstration 
whatever  against  him." 

It  appears  from  the  statement  that  the  deceased  made  no  hostile 

demonstration  against  the  defendant.     It  is  immaterial,  therefore, 

▼hat  were  the  previous  threats  of  the  deceased  against  the  defend- 
ant. 

They  are  inadmissible  unless  a  proper  foundation  is  first  laid  by 
evidence  of  some  overt  act  or  hostile  demonstration  made  by  the 
deceased  at  the  time  of  the  fatal  assault  upon  him. 

The  ability  of  the  deceased,  therefore,  to  execute  threats  when  he 
had  shown  no  intention  by  any  overt  act  to  carry  them  out,  is  inad- 
missible. State  vs.  Demareste,  41  An.  617;  State  vs.  Patemo,  43 
An.  514. 

There  was  no  demonstration  made  by  the  deceased  which  justified 
the  defendant  in  believing  that  his  life  was  in  imminent  danger. 
State  vs.  Cosgrove,  42  An.  766. 

The  second  bill  was  reserved  to  the  ruling  of  the  trial  judge  in  re- 
fusing the  following  question  to  be  propounded  to  the  witness,  Mo- 
reau,  in  relation  to  the  character  of  Jeanbette,  a  witness  for  the 
prosecution:  <*Do  you  know  the  man  Jeanbette,  and  is  he  not  a 
man  who  lives  and  associates  with  criminal  people?" 

'^  Isn't  it  a  fact  that  his  principal  associates  are  lewd  and  aban- 
doned women?" 

This  question  was  asked  for  the  purpose  of  impeaching  the   wit- 
ness' general  character. 
11 
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The  District  Attorney  urged  several  objections   to  the    qnestions, 
any  one  of  which  we  think  was  good. 

The  following  objections  are  conclusive : 

1.  The  question  was  leading,  suggesting  the  answer,  and   that  the 
general  reputation  of  the  witness  only  can  be  inquired  into. 

The  question  was  leading,  and,  therefore,  properly  ruled,  oat. 

In  the  case  of  the  State  vs.  Parker,  7  An.  83,  this  court  had  occa- 
sion to  review  the  law,  and  to  determine  the  extent  to  which  the  in- 
vestigation of  the  witness'  character  can  be  gone  into.     In  that  case 
the  question  was  as  to  the  infamous  character  of  the  witness,  w^hich 
was  compounded  of  a  notorious  character  for  acting  falsely   and 
fraudulently,  of  extorting  money  by  force  and  cheating  from  the 
unwary    and    feeble,   and    of    living    among    low    and  abandoned 
women.   That  he  was  idle,  dissolute  and  profligate,  and  had  no  means 
of  support,  and  no  other  means  of  obtaining  money  than  those  set 
forth.      The  witnesses  swore  that  although  they  could  not  say  that 
the  impeached   witness  had    formed  any  character  as  to  lack    of 
truth,  and  was  false  in  oath  and  words,  yet  from  his  vices  and  £^en- 
eral  bad  character  they  believed  he  was  unworthy  of  credit,  and 
they  would  not  believe  him  under  oath. 

In  the  opinion  this  court  said:  '^  All  agree  that  a  man  proved  by 
respectable  testimony  to  possess  the  character  described  in  the 
bill  of  exception  under  consideration  would  not  be  entitled  to  equal 
credit  with  a  pure  and  virtuous  witness ;  yet  such  a  man,  unless 
proof  is  allowed,  would  stand  as  fair  before  a  jury  as  one  of  the 
most  spotless  character." 

The  inquiry,  therefore,  must  be  into  the  general  character  of  the 
witness,  and  not  permitted  to  run  into  collateral  facts  and  particular 
inquiries  as  to  any  particular  act  or  any  particular  associates. 

In  other  words,  the  inquiry  into  the  general  character  must  be  of 
that  kind  which  will  show  such  moral  turpitude  in  the  witness  that 
no  one  would  be  justified  in  believing  his  uncorroborated  statement. 

The  inquiry  into  the  witness'  character  in  the  instant  case  did  not 
tend  to  show  that  he  was  infamous,  but  that  his  associates  were 
taken  from  a  certain  class  of  people.  The  inquiry  was  restricted, 
and,  therefore,  did  not  come  within  the  reasons  stated  in  the  case 
quoted. 

Bill  No.  8  was  taken  to  the  exclusion  by  the  judge  of  the  following 
question  to  a  witness : 
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'^  Was  Ivory  Guidry,  deceased,  a  dangerous  man,  and  was  he  a 
man  capable  of  carrying  threats  into  execution  ?  " 

The  reason  stated  in  sustaining  the  ruling  of  the  trial  judge  on  bill 
No.  1  will  apply  to  this. 

Bill  No.  4  was  reserved  to  the  question,  ''What  is  Jeanbette's 
general  reputation  for  peace  and  quiet  ?  Isn't  he  a  notoriously  dan- 
gerous man?" 

This  question  is  also  leading,  and  objectionable  on  that  account. 

Jeanbette  was  a  witness.  He  was  in  no  way  concerned  in  the 
homicide,  and,  therefore,  the  question  was  irrelevant. 

Bill  No.  5  is  to  the  ruling  out  of  threats  made  by  the  deceased 
prior  to  the  homicide.  There  was  no  overt  or  hostile  demonstration 
made  by  the  deceased;  therefore,  the  testimony  sought  to  be  intro- 
duced was  properly  rejected.  This  bill  has  also  been  disposed  of  by 
the  reason  given  in  sustaining  the  ruling  of  the  trial  judge  on  bills 
1  and  3. 

Bill  No.  6  was  taken  to  the  refusal  of  the  trial  judge  to  charge  the 
jury  as  requested  by  defendant. 

The  charge  requested  was  :  (1)  ''  If  a  man  reasonably  and  fairly 
believes  his  life  is  in  imminent  danger,  he  is  excusable  in  killing  his 
adversary,  although  it  afterwards  appear  that  there  was  no  dan- 
ger," 

The  imminent  danger  in  which  the  defendant  imagines  or  believes 
himself  to  be  must  result  from  some  act  of  the  deceased.  It  is  then 
a  question  of  fact  for  the  jury  to  find  whether  the  demonstration  was 
of  such  a  character  as  to  impress  the  accused  with  a  belief  that  his 
life  was  in  danger,  or  that  he  feared  great  bodily  harm  would  be  in- 
flicted upon  him. 

The  law  does  not  excuse  a  homicide,  coolly  planned  and  deliber- 
ately executed,  committed  when  the  deceased  was  making  no  dem- 
onstration whatever,  and  was  unarmed,  on  the  public  road. 

(2)  ''That  if  the  jury  had  any  reasonable  doubt  on  any  material 
point  of  the  case,  they  were  bound  to  give  the  benefit  of  such 
doubt  to  the  accused."  Instead  of  the  charge  requested  by  defend- 
ant, the  trial  judge  instructed  the  jury  "  that  they  must  be  satisfied 
beyond  a  reasonable  doubt  that  the  State  had  made  out  its  case  as 
to  every  constituent  element  of  the  crime  charged,  each  element 
thereof  being  fully  explained." 


44     164 

46    702; 


164  SUPREME  COURT  OP  LOUISIANA. 

state  vs.  Deffes. 

The  charge  was  fair,  and  a  concise  statement  of  the  law.    The  de 
fendant  had  no  canse  to  complain  of  it. 
Jndgment  affirmed. 


No.  10,976. 
The  State  of  Louisiana  vs.  S.  Deffes.. 

Tlie  words  "  six  blocks/'  In  Act  No.  116  of  1888,  have  the  same  meaning  as  "  six 
squares"  in  the  former  Act  No.  100  of  1878.  They  mean  standard  squares  or 
blocks  of  300  feet  each,  with  the  addition  of  fifty  feet  for  each  intervenlns 
street,  making  2100  feet  by  the  nearest  walking  route,  regardless  of  the  number 
of  actual  squares,  short  or  long. 

APPEAL    from  the  First  Recorder's  Coart  of  the   City  of  New 
Orleans.     Bringier,  J, 

Henry  Renshaw,  Assistant  City  Attorney,  and  Carleton  Hunt,  City 
Attorney,  for  Plaintiff  and  Appellee. 


Branch  K.  Miller  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  case  presents  a  single  question,  viz.,  as  to  the 
meaning  of  the  words  ''six  blocks,  "  as  employed  in  Act.  No.  116  of 
1888,  which  provides:  ''No  private  market  shall  be  established  with- 
in a  walking  distance  of  six  blocks  from  any  public  market,  the  said 
distance  to  be  interpreted  as  meaning  that  represented  by  six 
blocks  in  a  walk  from  the  public  market  to  a  private  market." 
Whatever  difficulty  the  question  might  present  if  it  were  res  nova, 
we  regard  it  as  settled  by  our  decisions  already  rendered. 

In  several  cases  we  held  that  the  words  "  six  squares,"  as  em- 
ployed in  the  former  Act  100  of  1878,  on  the  same  subject,  meant 
standard  squares  of  300  feet  each,  together  with  the  width  of  the  in- 
tervening streets  of  fifty  feet  each,  making  a  uniform  distance,  by 
the  shortest  walking  route,  of  2100  feet.  State  vs.  Berard,  40  An. 
172;  State  vs.  Barthe41  An.  46;  State  vs.  Schmidt,  Id.  27. 

In  a  later  case  we  had  before  us  the  new  Act  of  1888  and  the  ordi- 
nance of  the  city  based  thereon.  No.  4145  C.  S. ;  and   we  then  said, 


NEW  ORLEANS,  FEBRUARY,    1892.  165 

State  TS.  Fruge. 

After  referring  to  those  decisions:  ^'Thas  we  have  it  effectually 
proved  by  theee  opinions  that  the  word  '  square,'  in  the  former  or- 
dinance and  law  meant  what  was  generally  understood  by  that  term, 
and  the  word  '  block '  in  the  later  ordinance  and  law  means  just  the 
same  thing.  In  other  words,  '  square  '  and  '  block '  are,  strictly 
speaking,  convertible  terms."     State  vs.  Natal,  42  An.  612. 

It  being  conceded  that  defendant's  private  market  is  distant  more 
than  2100  feet,  by  the  nearest  walking  route,  from  a  public  market, 
he  is  witbin  the  protection  of  the  law  as  thus  interpreted  by  us,  al- 
though, owing  to  their  excessive  length,  there  are  not  six  actual 
blocks  or  squares  between  him  and  the  public  market. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  that  the  charge  against  de- 
fendant be  dismissed;  appellee  to  pay  costs  of  this  appeal. 


No.  10,949.  Jl-^!*. 

State  op  Louisiana  vb.  Joseph  Z.  Fruge. 

State  may  offer  eTidence  of  the  good  reputation  for  truthfulness  of  Its  own  wit- 
ness. In  case  bis  veracity  is  attacked  by  defendant's  counsel  in  course  of  bis 
cross-  interrogation. 

APPEAL  from  the  Thirteenth  District  Court  for  the  Parish  of  St. 
Landry.     LeioiSj  J, 

W.  H.  Rogers^  Attorney  General,  for  the  State  Appellee. 


Thomas  H,  Lewis,  L.  Dupre  and  E.  P.  Veazie  for  Defendant  and 
Appellant.  

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  From  a  conviction  of  grand  larceny  and  sentence  to 
Biz  months'  imprisonment,  at  hard  labor,  the  defendant  appeals. 

In  this  court  he  has  made  no  appearance  by  counsel  or  otherwise, 
and  we  find  in  the  transcript  but  one  bill  of  exception  which  requires 
notice  *,  and  it  appertains  to  the  ruling  of  the  judge  below  permitting 
the  State  to  introduce  proof  confirmatory  of  the  reputation  for  truth- 
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fulness  of  the  single  witness  offered  by  and  relied  upon  by  the  State 
to  establish  the  gailt  of  the  accused— defendant's  objection  being 
that  the  veracity  of  a  witness  offered  can  not  be  supported  and 
strengthened  by  proof  of  good  reputation  for  truthfulness  until  his 
veracity  has  been  assailed. 

Conceding  the  correctness  of  the  rule  invoked,  the  trial  judge  held 
that  this  case  was  an  exceptional  one,  in  this,  that  while  the  single 
witness  for  the  State  was  under  cross-examination  by  defendant's 
counsel  an  effort  was  made  to  impair,  if  not  destroy,  the  witness' 
credibility  by  interrogating  him  with  reference  to  his  having  been 
theretofore  prosecuted  for  a  similar  offence ;  and  admitted  the  testi- 
mony over  objection. 

In  so  doing  we  are  of  opinion  that  the  ruling  was  correct,  and  the 
testimony  properly  admitted,  because  the  case  for  the  State  might 
otherwise  have  been  left  in  a  crippled  condition  at  its  submission, 
without  a  further  opportunity  to  repair  it. 

This  ruling  is  strictly  in  keeping  with  that  we  approved  of  in  State 
vs.  Boyd,  38  An.  874,  and  it  was  based  on  1st  Greenleaf  of  Sec.  469. 

Judgment  affirmed. 


No.  10,910. 
Bernard  Klotz  vs.  Charles  Macready  et  al. 

The  purchaser  can  compel  the  vendor  to  comply  with  his  obligation  expressed  in 
the  act  of  sale  to  cancel  the  mortgage  appearing  of  record  against  the  property 
he  sells. 

The  purchaser  choosing  to  allow  the  mortgage  to  remain,  and  the  promise  to  can- 
cel to  continue  uncomplied  with,  his  creditor,  who  has  a  mortgage  on  tho  prop- 
erty and  has  caused  it  to  be  seized,  can  recover  judgment  to  clear  the  title  of 
encumbrances,  and  to  enforce  the  cancellation  as  required  by  the  terms  of  the 
sale. 

The  proceeding  is  proper,  and  arises,  ex  necessUaie  ret,  in  the  absence  of  any  law  to 
the  contrary. 

The  agreement  which  plaintiffs  seek  to  have  carried  into  effect  gives  rise  to  a 
real  right  which  can  be  enforced  by  the  creditor. 

It  is  not  an  obligation  strictly  personal,  which  none  but  the  obligees  can  enforce, 
but  a  right  of  property  which  can  be  exercised  by  those  who  have  a  right  of 
mortgage  on  the  property. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis.  J. 
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H.  C.  Cage,  Lewis  Guion  and  W,  8,  Benedict  for  W.  S.  Benedict, 
Appellant.  

Thomas  J.  Semmes  for  S accession  of  Margaret,  Appellee. 


i  creditor  way  exercise  the  rights  of  his  debtor,  when  such  debtor  fails  to  ex. 

excise  them  to   the  prejudice  of  his  creditor.     Gaines'  case,  131  U.S.  21.);    ii 

Dtllos,  299;  Articles  9S2-935;  Hayden  vs.  Xutt,  4  An.  65;  25  Deniolombe,  No.  49; 

Sac.  of  Baum,  11  Rob.  321. 
When  a  rtifht  exists  the  court  will,  in  the  absence  of  any  specific  remedy,  supply 

ooe.    Fortier  vs.  Slidell,  7  Rob.  .'JOS;  Morris  vs.  Cain,  35  An.  760. 


Bayne  <fir  Den^gre  for  Mortgage  Creditor,  Defendant  and  Appellee. 


The  opinion  of  tjxe  conrt  was  delivered  by 

Breaux,  J.  The  defendants  haying  obtained  a  judgment  against 
the  plaintiff  for  the  sum  of  $31,341.66  with  interest,  subject  to  a  re- 
mittitor  of  $624.42,  and  the  sheriff  in  enforcing  it  having  seized  cer- 
tain parcels  of  land,  with  the  buildings  and  improvements  thereon, 
Bernard  Klotz  &  Co.,  a  corporation  limited,  sued  out  an  injunction 
restraining  that  officer  and  the  defendants  from  proceeding  further 
to  dispose  of  the  machinery  and  contents  of  a  factory  placed  thereon 
by  them  while  lessees. 

The  injunction  was  maintained,  except  as  to  machinery  and  certain 
implements  stated  in  the  judgment,  which  were  not  placed  on  the 
said  land  by  the  lessees. 

The  evidence  maintains  the  correctness  of  that  judgment. 

It  IS  affirmed. 

The  defendants,  Charles  Macready  et  al,  in  the  proceedings  be- 
fore us,  sued  William  S.  Benedict,  Bernard  Klotz  and  Lee  Clark,  and 
aver  that  their  judgment  has  been  duly  recorded. 

That  in  an  act  of  sale  dated  the  9th  of  January,  1889,  the  price  for 
which  the  property  was  sold  to  Bernard  Klotz,  by  W.  S.  Benedict, 
was  150,000,  of  which  $10,000  was  paid  in  cash,  and  the  remainder 
was  to  be  paid  in  notes  of  $1000  each.  Nine  of  these  notes  have  been 
paid.    The  mortgage  securing  them  has  not  been  canceled. 

They  further  aver  that  there  was  a  note  of  $10,000,  secured  by 
mortgage  on  the  property  at  the  time  of  the  sale,  which  the  vendor 
(Benedict)  to  Klotz  promised  to  have  canceled.     It  was  his  indebt- 
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edness,   and  an  encumbrance  on  the  property  which  he  promised 
to  cancel. 

This  note  was  held  by  Lee  Clark.  Macready  et  al.,  in  their  soit^ 
claim  the  right  to  have  the  amount  of  the  vendor's  mortgage  ascer- 
tained and  fixed,  and  to  compel  W.  S.  Benedict  to  extinguish  the 
note  for  $10,000  and  cancel  the  mortgage  on  the  property  under 
seizure.  The  defendants  have  filed  separate  answers.  Prior  to 
answering,  Benedict  filed  the  plea  of  no  cause  of  action. 

In  his  answer  he  avers  that  the  claim  for  $10,000  is  valid  and  that 
a  tender  of  the  amount  due  was  made.  It  was  not  accepted. 
The  exception  and  merits  were  tried  together.  Klotz,  the  vendee, 
denies  the  right  claimed,  and  Lee  Clark  in  his  answer  alleges  that  he 
is  the  holder  of  the  note  for  $10,000,  secured  by  privilege  and  mort- 
gage, and  prays  to  be  paid  by  preference  over  all  others. 

Judgment  was  rendered  in  favor  of  Macready  et  al.  overruling  the 
exception  and  decreeing  that  the  mortgage  in  favor  of  W.  S.  Bene- 
dict, resulting  from  the  acts  of  sale  by  him  to  Bernard  Klotz,  dated 
January  9,  1888,  be  reduced  to  the  extent  of  $9000,  being  the  nine 
notes  paid  of  $1000  each. 

He  was  also  condemned  to  pay  to  Lee  Clark  the  amount  of  the 
two  notes  and  interest  and  other  charges  secured  by  privilege  and 
mortgage  on  the  property  as  before  mentioned. 

Benedict  and  Klotz  appeal. 

The  facts  needful  to  the  decision  of  the  case  are  sufficiently  set 
forth  by  the  statement  that  the  amounts  are  due  and  secured  as 
alleged,  and  that  it  is  declared  in  the  act  of  sale  of  January  9,  1889^ 
that  Benedict,  the  vendor  to  Klotz,  promises  to  cancel  the  mortg^age 
for  $10,000  resting  on  the  property  he  sold. 

It  is  not  alleged,  nor  was  it  contended  in  argument,  that  there  are 
any  equities  between  Klotz  and  Benedict. 

Having  sold  the  property  and  promised  to  cancel  existing  encum- 
brances, there  can  be  no  question  as  to  the  right  of  the  purchaser 
to  require  compliance. 

The  agreement  made  was  certain,  fair  and  just. 

It  can  not  be  renounced  to  the  detriment  of  the  interest  of -his 
creditors,  whose  claims  are  secured  by  mortgage  on  the  property. 

Having  a  right  which  he  does  not  choose  to  enforce,  the  question 
arises  as  to  whether  his  creditor,  whose  claim  is  secured  by  mort- 
gage, can  compel  compliance. 
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.  The  Civil  Code   does  not  in  express  terms  authorize  creditors  to 
exercise  aD  the  rights  and  actions  of  their  debtors. 

This  court  has  not  heretofore  decided  that  only  such  rights  acd 
actions  of  creditors  may  be  exercised  as  are  expressed. 

In  Morris  vs.  Cain  et  al.,  30  An.  759,  the  proceedings  were  in  the 
nature  of  a  bill  of  interpleader  in  chancery  practice,  not  provided  in 
our  Code  of  Practice: ''  Bat  under  Art.  81  C.  C,  and  on  general  prin- 
ciples this  court  has  often  held  that  the  Code  of  Practice  does  not 
exclude  all  other  remedies  than  those  therein  provided  for,  and  that 
the  courts  will  afford  other  appropriate  remedies  where  not  pro- 
hibited, and  they  have  repeatedly  enforced  remedies  identical  with 
the  one  here  invoked." 

If  not  maintainable  on  equitable  g^und,  ''there  is  a  principle  of 
the  civil  law  obtainable  in  Louisiana,  by  the  aid  of  which  there  can  be 
nodoubt  of  its  being  maintainable."  N.  O.  vs.  Gaines,  131  U.  S.  213. 
Fortier  vs.  SUdell,  7  R.  399. 

There  are  rights,  says  the  Code,  which  the  creditor  can  not  exer- 
cise even  should  the  debtor  refuse  to  avail  himself  of  them.  Art. 
1991. 

The  excepted  rights  do  not  include  such  a  right  as  the  one  involv- 
ed in  this  suit  for  it  is  not  similar. 

The  Civil  Code  expressly  reserves  to  a  creditor  the  right  of  inter- 
Tention  in  all  suits  which  may  arise  between  the  usufructuary  and! 
the  owner.     Art.  623. 

He  may  cause  to  be  annulled  any  renunciation  made  by  his  debtor 
of  the  usufruct,  to  his  prejudice.     Art.  624. 

He  may  accept  an  inheritance  the  debtor  refuses  or  neglects  to 
accept.    Arts.  1021,  1990  C.  C. 

Despito  the  debtor,  he  may  plead  prescription  his  debtor  declines 
to  plead,  or  may  choose  to  waive. 

These  rights  are  not  exclusive. 

The  property  of  the  debtor  being  the  common  pledge  of  hw 
creditors. 

The  obligation  being  attached  to  immovable  property,  being  a 
right  of  property. 

Privity  being  the  '*  mutual  or  successful  relationship  to  the  same 
rights  of  property,"  it  is  consistent  with  the  articles  referred  to  to 
include  among  the  right  of  creditors  that  of  compelling  the  vendor 
of  property  to  his  debtor  to  cancel  a  mortgage  on  property  mort— 
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gaged  to  secure  his  claim,  and  which  the  vendor  promised  and  ob- 
ligated himself  to  cancel — instead  of  classing  it  as  a  strictly  personal 
obligation,  when  it  is  not. 

It  is  not  a  right  of  the  debtor,  which  the  creditors  can  not  exercise, 
such  as  requiring  the  separation  of  property  between  husband  and 
wife,  or  compelling  him  to  accept  a  donation  inter  vivosj  etc.  C. 
C.  1991. 

It  is  not  alleged,  nor  is  it  claimed,  by  Benedict  and  Klotz  that  specific 
performance  is  an  issue  involved  in  this  case,  to  which  they  object. 

The  defence  is  a  denial  of  any  right  of  the  debtor  Klotz  against 
Benedict,  the  creditor  of  Klotz,  can  have  enforced,  in  other  words, 
they  contend  that  a  creditor  can  not  exercise  the  rights  of  his  debtor 
when  the  latter  (to  the  detriment  of  the  former's  interest)  fails  to 
exercise  them.  That  being  the  defence,  to  that  extent  we  decide  the 
issues,  and  hold  that  it  is  not  a  strictly  personal  obligation,  but  one 
the  creditor  can  exercise. 

A  question  of  tender  of  an  amount  to  take  up  the  $10,000  note, 
secured  by  the  mortgage  which  the  vendor  promised  to  cancel,  comes 
up  as  one  of  the  issues. 

The  tender  was  made  in  the  name  of  a  third  person,  not  shown 
to  have  had  an  interest. 

The  tender  was  made  to  the  attorney  of  Lee  Clark. 

A  question  arose  between  the  attorney  and  the  party  making  the 
tender  about  distinguishing  the  payment  from  a  sale  or  transfer. 

The  attorney  was  without  authority  to  transfer  the  note  and  merely 
change  the  creditor. 

It  was  a  matter  of  payment  vel  non. 

Payment  consists  in  the  discharge  of  an  obligation. 

The  attorney  of  the  holder  could,  before  accepting  the  amount, 
insist  upon  payment. 

Judgment  affirmed  at  appellant's  costs. 


No.  10,872. 
Union  National  Bank  vs.  J.  E.  Choppin  et  al. 

1.  When  a  defendant  in  a  cause  die£  and  has  "  not  answered,"  further  proceed- 
ings against  his  heirs  must  be  conducted  in  conformity  to  Article  120  of  the 
Code  of  Practice,  and  the  citation  or  notice  and  the  delays  therein  prescribed 
must  be  allowed. 
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1   Tbecase  is  not  affected  by  the  fact  that  isaue  had  been  joined  by  default.    A 
default  is  not  an  answer. 

*  PPEAL  from  the  Twenty-second  District  Court  for  the  Parish 
.1    of  St.  James.     Duffel,  J. 


Sinu  A  PochS  for  Plaintiff  and  Appellee. 


Pufk  dt  LatnbreTiKmt  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Fexxes,  J.     Appellants  assign  as  error  patent  on  the  face  of  the 
record,  that  jud£paient  was  rendered  without  citation  of  the  legal 
represeotatives  of  deceased  defendants,  and  without  allowing  the 
delays  prescribed  by  law.    The  facts  are :     The  plaintiff's  suit  was 
brought  against  P.  F.,  L.  H.  and  Joseph  E.  Choppin.     P.  F.  and 
L  H.  appeared  and  filed  answers.    Joseph   E.   Choppin  never  an- 
swered, but  judgment  by  default  was  entered  against  him.     At  this 
stage  Joseph  E.   Choppin  died.     Plaintiff  then  applied  for  and  ob- 
tained an  order  of  court  making  his  legal  representatives  parties.  A 
copy  of  this  order  was  served  on  these  representatives,  but  no  cita- 
tion was  served.     Subsequently  one  of  these  representatives,   Mrs. 
Choppin,  died  without  having  appeared  or  filed  answer.    Thereupon 
plaintiff  obtained  another  order  making  her  heirs  parties.     A  copy 
of  this  order  was  served  on  said  heirs  on  the  29th  and  SiOth  of  May, 
1891,  also  without  citation.     On   the   2d  of  June,    1891,   only   two 
dear  days  after  service  of  above  order,  the  cause  was,  on  plaintiff's 
motion,  set  down  for  trial  on  June  10.  On  that  day,  over  the  objec- 
tion of  appellants  counsel,  who  thereupon  withdrew  and  refused  to 
take  part,  the  case  was  taken  up,  tried  and  decided. 

The  law  governing  the  case  is  found  in  Art.  120  of  the  Code  of 
Practice:  '*  If  one  against  whom  there  was  a  cause  of  action,  die, 
leaving  one  heir  only,  the  suit  shall  be  carried  on  against  such  heir, 
tt  it  would  have  been  against  the  deceased.  If  the  suit  had  al- 
Teady  been  brought  against  deceased,  and  he  had  not  answered,  it 
shall  not  be  interrupted,  but  shall  be  continued  against  the  heir 
by  a  mere  citation  or  notice  served  on  him  to  that  effect,  vnthin  the  de- 
lay for  oriffinal  eitatioiM,  a^ccording  as  the  distance  may  be  from  his 
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domicil  to  the  court  where  the  action  has  been  brought.  It,  on  the  con- 
trary, the  deceased  have  one  or  more  heirs,  the  plaintiff  may  pro- 
ceed personally  against  each  of  them  for  the  shareiwhich  he  inherits, 
etc. 

'^  If  the  suit  had  been  already  commenced  against  the  deceased,  it 
shall  be  continued  against  his  several  heirs  by  citing  each  of  them 
separately  as  if  there  were  only  one." 

This  article  is  found  in  Part  I  of  the  code.     In  Part  II  are  found 
the  two  following  articles :  # 

''  Art.  860.  When  the  defendant  suffers  judgment  by  default  to  be 
taken  against  him,  the  issue  is  joined  tacitly ;  because  such  defendant 
is  presumed,  by  his  silence,  to  have  confessed  the  justice  of  his  ad- 
versary's demand,  therefore  the  plaintiff  is  allowed  to  proceed  with 
his  proofs  in  order  to  have  the  judgment  confirmed. 

^'Art.  361.  If,  after  issue  joined,  either  the  plaintiff  or  defendant; 
die,  it  is  not  necessary  to  recommence  the  action;  it  continues  be- 
tween the  surviving  party  and  the  heirs  of  the  one  deceased,  pur- 
suant to  the  provisions  enacted  in  the  first  part  of  this  code." 

Thus  the  last  article,  361,  expressly  refers  to  the  '<  provisions  en- 
acted in  the  first  part  of  this  code"  as  defining  the  methods  to  be 
pursued  in  the  continuance  of  the  action. 

We  do  not  understand  plaintiff's  counsel  to  deny  that  in  a  case 
within  the  terms  of  Article  120,  citation  or  equivalent  notice,  allow- 
ing the  same  delays  as  in  original  citations,  is  necessary. 

His  contention  is  that  defendant's  case  is  not  covered  by  that  arti- 
cle, because,  he  claims,  default  is  equivalent  to  answer. 

We  can  not  approve  this  contention.  The  Code  of  Practice  recog- 
nizes two  modes  of  joining  issue,  by  default  or  by  answer.  They 
are  not  identical,  but  entirely  different  and  distinct.  Both  are 
equally  effective  in  joining  the  issue ;  but  a  default  is  certainly  not 
an  answer.  On  the  contrary,  the  default  is  only  allowed  because 
the  defendant  has  not  answered. 

When  the  respective  defendants  in  this  case  died  they  <'had  not 
answered,  and  the  case  falls  squarely  within  the  exact  letter  and 
meaning  of  Article  120,  by  which  alone  further  proceedings  must  be 
governed.  We  are,  therefore,  bound  to  hold  that  the  precipitate  pro- 
ceedings of  plaintiff  were  in  disregard  of  the  legal  rights  of  appel- 
lants. 
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It  is,  therefore,  ordered  and  decreed  that  the  jadgment  appealed 
fnnn  be  ayoided  and  reversed,  and  that  the  case  be  remanded  to 
Uie  lower  court,  to  be  there  proceeded  with  according  to  law,  ap- 
pellees to  pay  costs  of  appeal. 


No.  10,963. 
David  R.  Caldbb  vs.  Police  Jury  of  Tbbbbbonnb. 

&1thoagb  police  Juries  have  no  right  to  trace  a  line  of  road,  as  it  is  a  duty  which 

DOtt  be  entrusted  to  a  jury  of  freeholders,  they  have  certain  authority  as  to 

iti  width  and  direction. 

Unless  It  is  shown  that  the  police  jury  have  absolutely  dictated  the  line  to  be 

followed.  It  will  not  be  held  that  they  hare  exceeded  their  authority. 

AD  ordinance  which  authorizes  the  taking  of  private  property  for  public  use 

most  proTide  for  compensation. 

PriTste  property  cannot  be  taken  for  public  use  without  securing  to  the  owner 

the  compensation  the  jury  of    freeholders  And  allowable. 


\  PPBAL  from   the  Nineteenth  District  Court,   Parish  of  Terre- 
bonne.   AlleUy  J, 


A 


L.  C.  Suthon  for  Plaintiff  and  Appellant : 

Public  roads  must  be  laid  out  by  a  jury  of  freeholders,  and  not  by  the  police 
lary.and  in  the  manner  pointed  out  by  law.  B.  8.  of  La.,  Sec.  3389.  27  An.  204. 
Private  property  can  not  be  taken  nor  damaged  for  public  purposes  without 
just  and  adequate  compensation  being  first  paid.  Const.  1879,  Art.  156.  85  An. 
1015. 


L  C.  Moige  for  Defendant  and  Appellee : 

AlthoDgh  sTerments  in  the  petition  and  prayer  show  that  the  matter  in  dispute  is 
vitbln  the  appellate  jurisdiction  of  this  court,  the  appeal  will  be  dismissed 
mprio  Mote,  when  it  appears  from  the  record  that  the  matter  in  dispute  is 
ically  below  the  lower  limit  of  such  jurisdiction  and  the  claim  is  considered  as 
not  serious  and  fictitious.  Mary  Pinckney  et  al.  vs.  Charles  Wolfe,  41  An. 
SKw  Bright  TS.  Thompson,  38  An.  801. 

Uvi  la  pari  materia,  or  upon  the  same  subject  matter  must  be  construed  with 
a  reference  to  each  other.  C.  C.  Art.  17,  where  a  law  says  that  damages  assessed 
by  a  jury  of  freeholders  shall  be  a  parish  charge  and  shall  be  paid  by  the 
parish  treasurer.  In  such  a  case  an  appropriation  is  unnecessary.    B.  S.,  See. 


It  is  too  late  to  enjoin  a  police  jury  from  declaring  a  road  public  subsequently  to  a 
resolution  passed  declaring  it  public.  A  general  denial  shifts  the  burden  of 
proof  upon  plaintiff  to  prove  the  allegations  of  his  petition. 
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The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  A  number  of  residents  of  the  parish  of  Terrebonne 
presented  a  petition  to  the  defendant  police  jury,  asking^  thai  steps 
be  taken  by  that  body  to  expropriate  a  road  over  certain  desig^nated 
lands. 

A  resolution  was  adopted  appointing  twelve  freeholders  to  trace 
and  lay  out  a  public  road,  in  accordance  with  the  requirements  of 
the  statutes  authorizing  such  expropriation. 

The  police  jury  directed  that  the  road  be  laid  out  from  Bayou 
Terrebonne  to  Bayou  Point  au  C/iien,  thence  down  the  right  descend- 
ing bank  of  said  bayou  to  Dupre's  bridge,  and  from  this  bridge  to 
other  points  stated  in  the  ordinance. 

The  committee  of  freeholders  reported  that  they  had  laid  out  a 
road  in  compliance  with  the  ordinance. 

In  the  report,  describing  the  road,  it  is  stated  that  the  point  of  be- 
ginning is  the  lower  line  of  the  Aragon  plantation,  belonging  to 
plaintiff. 

The  committee  further  reports  that  $200  will  be  ample  compensa- 
tion to  plaintiff  for  his  property  sought  to  be  expropriated,  and  for 
all  damages. 

The  report  was  received  by  the  police  jury  and  accepted,  and 
that  body  ordered  that  the  road,  as  stated  and  traced  in  the  report, 
be  declared*  to  be  a  public  road,  and  that  due  publication  be  made, 
for  thirty  days,  ia  the  official  journal. 

Before  the  thirty  days  had  elapsed,  plaintiff  sued  out  an  injunc- 
tion, alleging  that  at  an  expense  of  $8000  he  built  a  road  and  cause- 
way, through  a  marsh  on  his  place,  in  order  to  make  the  rear  portion 
accessible  to  cultivation. 

That  the  settlement  seeking  a  right  of  way,  over  this  road  to  the 
public  road,  passing  in  front  along  the  Bayou  Terrebonne,  should 
seek  their  way  to  the  front  over  another  plantation,  named  as  ow- 
ing them  a  servitude  of  way. 

He  alleges  that  the  ordinance  of  the  police  jury  and  the  action  of 
the  committee  of  freeholders  are  illegal  and  void,  for  the  reason 
that  the  road  was  laid  off  by  the  police  jury  and  not  by  the  com- 
mittee. 

He  further  urges  that  no  appropriation  was  made  and  no  ordi- 
nance was  adopted  with  the  view  of  compensating  him,  and  that  the 
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declaration  that  the  road  is  public,  made  without  any  action  to  se- 
eore  an  amount  for  his  property,  is  void. 

The  case  was  tried  by  jury. 

The  judgment  dissolves  the  injunction;  declares  the  road  public, 
and  allows  Ave  hundred  dollars  to  the  plaintiff.  He  prosecutes  the 
appeal. 

The  defendant  charges  that  the  total  claimed,  viz.,  $5000,  is  ficti- 
tiooa,  and  that  this  court  is  without  jurisdiction. 

The  alleged  value  of  the  property  is  stated,  and  the  damages 
claimed.    These  allegations  are  sworn  to  by  the  plaintiff. 

'^The  amount  in  dispute  is  the  highest  sum  for  which  judgment 
can  be  rendered." 

This  court  has  jurisdiction.     Forstall  vs.  Larche,  89  An.  287. 

Merits. 

Although  there  is  some  similarity  between  the  ordinance  of  the 
police  jury  and  the  report  of  the  committee  of  freeholders,  recom- 
mending the  expropriation,  it  is  not  complete. 

In  the  ordinance  no  reference  is  made  to  defendant's  place.  In 
the  report  of  the  committee  the  road  is  traced  over  the  place  of  the 
defendant. 

It  is  not  made  apparent  that  only  one  line  could  be  followed  by 
the  committee. 

The  petition,  in  compliance  with  which  the  ordinance  was  adopted 
and  the  committee  appointed,  was  for  the  purpose  of  expropriating 
a  right  of  way  to  the  Bayou  Terrebonne. 

The  isolated  condition  of  the  settlement  and  the  reasonable  desire 
of  the  inhabitants  to  secure  a  needed  road  preclude  the  inference 
that  they  sought  an  expropriation  over  defendant's  place  only,  and 
were  unwilling  to  secure  another  elsewhere,  although  equally  as  ad  - 
Tantageous. 

Police  juries  have  no  right  to  actually  trace  a  line  of  road,  it  must 
be  laid  out  by  a  jury  of  freeholders. 

The  police  juries  have  some  power  entrusted  to  them  ^'  as  to  the 
proportion  and  direction"  of  the  roads.     Sec.  2743,  R.  S. 

The  ordinance  did  not,  in  this  respect,  exceed  their  power. 

The  declaration  making  the  road  public,  without  adopting  any 
measure  toward  paying  therefor,  presents  a  question  for  our  deter- 
mination. 
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Police  juries  can  act  only  in  the  mode  prescribed  by  the  law  creat- 
ing  them. 

In  ordering  this  road  to  be  opened  they  incurred  a  pecuniary  lia- 
bility, for  the  payment  of  which  provision  should  have  been  made. 
R.  S.  2786. 

In  proceedings  for  expropriation  of  private  property  all  the  for- 
malities required  by  law  must  be  strictly  observed. 

An  ordinance  which  authorizes  a  taking  must  provide  for  com- 
pensation.    Denison,  Eminent  Domain,  Sec.  462. 

The  tender  of  the  compensation  may  be  readily  waived.  The  least 
act  manifesting  intention  not  ^to  accept,  and  showing  that  the  offer 
would  be  useless,  has  been  held  as  justifying  the  omission  of  the 
tender. 

But  in  making  an  expropriation  it  should  appear  of  record  that 
provision  has  been  made  for  the  payment  of  the  value  which  the  ex- 
propriating authority  admits  as  that  of  the  property  expropriated. 

The  failure  to  make  the  required  appropriation  vitiates  the  jury's 
verdict.  Although  the  testimony  makes  it  obvious  that  petitioners 
have  good  reason  to  petition  for  a  road  and  that  its  advantages  would 
prove  considerable,  the  Constitution  and  the  statutes  have  placed 
safeguards  around  private  property  which  must  be  upheld,  and  one 
of  these  safeguards  is  that  appropriation  must  be  made  to  compen- 
sate the  owner  for  the  value  of  the  property  and  the  damages  found. 

Provision  must  be  made  for  compensation.  Potter's  Dwarris,  p. 
378. 

Private  property  can  not  be  taken  for  public  use  without  securing 
to  the  owner  just  compensation.  Elliott  on  Roads  and  Streets,  p. 
179.     Watson,  Ex.,  vs.  Trustees,  21  Ohio,  667. 

<'  If  we  are  right  in  this  view  of  the  question,  it  would  follow  if 
the  Act  of  1884  had  made  provision  for  compensation  for  the  land 
taken  for  the  right  of  way,  the  act  would  have  been  constitutional." 
Brener  vs.  Bowman,  9  Georgia  71. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict 
and  judgment  appealed  from  be  annulled,  avoided  and  reversed,  and 
that  the  injunction  is  made  perpetual  in  prohibiting  the  police 
jury  from  enforcing  an  ordinance  expropriating  said  road  without 
appropriating  the  amount  recommended  by  the  jury  of  freeholders 
as  a  compensation  for  the  expropriation. 
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DISSBNTINa  OPINION. 

Watkins,  J.  (a)  I  doubt  plaintiff's  right  of  appeal  to  this  court 
in  aay  event,  b^caose  the  law  is  that  '^  whenever  any  individual, 
ihroQgfa  whoee  land  a  road  laid  oat  aa  aforesaid  shall  pass,  may  be 
dimtiBfied  with  the  decision  of  the  freeholders  laying  out  the  same, 
other  as  to  the  coarse  the  same  is  to  take  or  to  the  damages  to  him 
I,  he  may  have  an  appeal  to  the  District  Churt  for  the  parish  in 
the  road  lies,  provided  he  prosecute  the  same  at  the  next  aea- 
mm  of  the  said  court,  after  the  laying  out  of  the  said  road,  or  the 
tmomnnent  of  the  damages ;  and  no  appeal  should  be  set  aside  for 
wmt  of  form  in  bringing  the  same  before  the  courts.  Injunctions 
to  $tay  proceedings  may  be  issued  in  said  case  when  the  case  requires 
the  tame."     R.  S.,  Sec.  3870. 

In  such  case  the  appeal  is  sui  generis  and  altogether  informal,  and 
an  mjunction  operates  as  a  restraining  order  in  that  case.  It  is  not 
a  new  suit  or  proceeding,  and  no  new,  separate  and  distinct  trial  and 
judgment  is  contemplated  by  the  statute. 

The  whole  question  is  one  of  police  administration  and  of  a  purely 
political  character,  and  not  judicial.  Of  such  a  class  of  proceedings 
this  court  has  been  given  no  jurisdiction. 

(6)  I  am  of  opinion  that  damages  are  only  contemplated  in  cases 
where  roads  are  actually  laid  out  in  pursuance  of  an  ordinance  of 
a  police  jury,  because  the  law  is  ' '  that  for  all  roads  to  be  hereafter 
opened  and  made  *  *  *  it  shall  be  the  duty  of  said  freeholders 
*  *  *  to  assess  such  damages  as  any  person  may  sustain."  Id., 
Sec.  3869. 

In  this  case  a  new  road  was  n<»t  traced  and  laid  out  through  the 
complainant's  premises  and  plantation,  but  a  road  already  in  ex- 
istemeewas  adopted  and  declared  pro  ^oc  vice  a  public  road. 

(c)  I  am  of  opinion  that  the  one  in  question  is  in  no  proper  sense 
a  expropriation  proceeding,  because  it  does  not  contemplate  the 
condemnation  of  the  property j  but  simply  and  only  the  creation  of  a 
aeiYitude  of  way.  It  is  in  the  nature  of  an  appropriation,  though, 
in  certain  cases,  entitling  the  proprietor  over  whose  property  it  is 
laid,  to  damages — ^because  the  law  is,  that  '^  nothing  in  this  section 
6hall  be  so  construed  as  to  *  *  *  prevent  any  oimer  of  the  soil 
on  which  a  public  road  shall  pass  to  resume  the  use  and  possession  of 
Ptch  soU  whenever  the  said  road  shall  have  been  abandoned  by  the  pub- 
lic, or  shaU  have  been  transferred  elsewhere,^ ^  Id.,  Sec.  8369. 
12 
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Entertaining  these  doubts  in  respect  to  the  law  controlling  this 
case  I  feel  constrained  to  dissent. 


44  178 

47  1301 

44  178 

48  1277 

44  178 
51  1083 

I  44  1781 
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No.  10.916. 

New  Orleans,  Fort  Jackbon  &  Grand  Isle  Railroad  Company 

VB.  Eugene  Rabasbe. 

Act  of  Congress  of  August  13, 1888,  authoriElngthe  removal  of  causes  to  the  Circuit 
Court  of  the  United  States  on  the  ground  of  local  prejudice,  makes  no  pro- 
vision for  a  removal  by  an  alien. 

One  of  the  conditions  of  the  bond  for  removal  is  that  the  principal  shall  pay  all 
costs  that  may  be  awarde«l,  If  said  court  should  hold  that  the  suit  was  wrong- 
fully or  improperly  removed.    A  bond  without  that  condition  is  defectlTe. 

The  verdict  of  a  jury  is  responsive  to  the  Issues  when  rendered  with  reference  to 
the  pleadings. 

The  verdict  is  presumed  to  bo  correct.  The  party  who  wishes  it  set  aside  has  the 
on%ts  of  establishing  that  it  is  incorrect. 

In  expropriation  proceedings  the  jury  of  freeholders  have,  to  some  extent,  the 
character  and  authority  of  experts. 

Although  their  finding  is  not  conclusive,  it  must  be  given  due  weight. 


APPEAL  from  the  Twenty-fourth  District  Court,  Parish  of  Plaque- 
mines.    Livaudaia,  J, 


Chaa.  Louque  for  Defendant  and  Appellant.     Cited:   122  U.  S.  613; 
16  Peters,  104;  19  Wall.  214;  100  U.  8.  467;  104  U.  S.  6. 


James  WUHnaon  for  Plaintiff  and  Appellee : 

Defendant  can  not  remove  a  cause  to  the  United  States  Court  on  the  ground  of 
local  prejudice,  unless  he  alleges  that  he  could  not  obtain  justice  in  the  court 
a  quo,  or  in  anp  other  State  court,  to  which  the  defendant  had  a  right  under  the 
present  State  law  to  remove  this  cause.  Act  of  Congress,  August  13, 1888;  Sees. 
3901  to  3910,  R.  S.  of  La. 

The  bond  for  removal  must  be  framed  in  accordance  with  the  above  law. 

Evidence  taken  without  objection  on  the  trial  of  the  application  to  remove  will 
constitute  part  of  such  application,  and  where  defendant's  sworn  statements 
contradict  the  affidavit  annexed  to  his  petition,  the  application  to  remove  will 
be  overruled.    Collated  authorities,  Louque's  Digest,  p.  234. 

Where  defendant  and  his  agents  lately  appeared  before  the  Board  of  Reviewers 
and  swore  that  their  property,  with  improvements,  was  only  worth  $3000;  a  de- 
mand of  $7780  for  one-fiftieth  (1-50)  part  of  the  same  in  this  suit  will  be  con- 
sidered as  frivolous. 

The  jury  gave  the  plaintiff  really  more  than  the  evidence  warranted. 


NEW  ORLEANS,  FEBRUARY,  1892.  179 


Bailroad  Co.  vs.  Rabasse. 


The  opinion  of  the  court  was  delivered  by 

BsBAUX,  J.  This  salt  was  broug^ht  to  expropriate  a  road  oyer  the 
land  of  defendant.  The  land  sought  to  be  expropriated  is  part  of  a 
tnct  measuring  five  arpents  front  on  the  Mississippi  river,  by  forty 
arpents  in  depth. 

Plaintiff  avers  that  it  measures  twenty -five  feet  in  width  and  in 
an  contains  eighty-three  one-hundredths  of  an  acre,  for  which  the 
company  offered  fifty  dollars,  and  claims  the  increased  value  to  de- 
fendant's property,  resulting  from  the  building  of  the  railroad,  as 
an  offset  for  any  damage  sustained  by  him. 

Plaintiff,  in  the  petition,  sets  forth  that  the  improvements  on  the 
right  of  way  consist  of  thirty  orange  trees. 

The  defendant,  alleging  that  he  is  a  citizen  of  the  Republic  of 
France,  applied  for  the  removal  of  the  cause.  He  avers  in  his  brief 
^*  that  before  going  on  with  the  trial,  defendant  filed  his  petition  for 
the  removal  of  the  cause  to  the  Circuit  Court,  on  the  ground  of  local 
prejudice,  as  is  provided  for  by  the  act  of  Congress  of  1888."  25th 
Statutes  at  Large. 

In  a  supplemental  brief  it  is  argued  that  there  is  no  good  reason 
why  an  alien  should  not  be  included  in  the  denomination  of  ''  a  citi- 
zen of  another  State." 

Extract  from  the  aaid  statute  reads:  ''  Any  defendant,  being  such 
citiien  of  another  State,  may  remove  such  suit  into  the  Circuit  Court 
of  the  United  States,  for  the  proper  district,  at  any  time  before  the 
trial  thereof,  when  it  shall  be  made  to  appear  to  said  Circuit  Court 
that  from  prejudice  or  local  influence  he  will  not  be  able  to  obtain 
justice  in  such  State  court,  or  in  any  other  State  court  to  which 
aaid  defendant  under  the  laws  of  the  State  has  the  right  on  account 
of  such  prejudice  or  local  influence  to  remove  said  cause." 

The  conditions  of  the  bond  for  removal  are  that  the  principal  shall 
file  full  and  complete  copies  of  all  pleadings  and  other  proceedings 
in  the  case  in  the  Circuit  Court  of  the  United  States,  at  its  next  ses- 
slon,  and  shall  pay  all  costs  that  may  be  awarded. 

The  plaintiff  controverts  defendant's  application  for  removal  on 
the  ground  that  he  has  not  alleged  that  he  could  not  obtain  justice 
In  the  court  a  ^pjM,  or  in  any  other  court. 

That  the  bond  for  removal  is  not  framed  in  compliance  with 
law. 
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That  evidence  was  taken,  without  objection,  in  the  trial  of    the 
application  to  remove,  which  disproved  the  affidavit. 

The  application  for  removal  was  overruled. 

The  act  of  Congress  of  August  13,  1888,  authorizing  the  re- 
moval of  causes  on  the  ground  of  local  prejudice  requires  the  affiant 
to  state  that  he  could  not  obtain  justice  in  the  court  a  qua,  or  in  any 
other  State  court  to  which  the  defendant  had  a  right  under  the 
present  State  law. 

Sections  3901  and  3902,  R.  S.,  provide  a  change  of  venue  in  civil 
cases. 

Evidence  was  heard,  as  alleged. 

On  the  subject  of  removal,  we  limit  our  decision  to  the  following^: 

In  the  several  laws  relating  to  the  removal  of  causes  from   the 

State  to  the  Circuit  Courts  the  words  *<  citizens  of  a  State  "  are  used 

as  designating  citizens  of  one  of  the  commonwealths  of  the  federal 

republic. 

The  word  *' State"  is  used  as  distinguishing  the  States  of  the 
American  Union,  and  do  not  designate  foreign  countries. 

The  act  adopted  in  1888  is  similar  to  that  adopted  March  2, 1867,. 
in  so  far  as  relates  to  the  citizenship  of  the  applicants. 

With  reference  to  the  latter,  we  find  in  Spear  on  the  Law  of  the 
Federal  Judiciary,  p.  469,  '^  that  there  is  no  provision  for  a  removal 
by  an  alien  under  this  act." 

The  bond  furnished  does  not  secure  the  payment  of  costs.  This^ 
by  the  act  in  question,  is  made  one  of  the  conditions  of  the  trans- 
fer. 

On  that  subject,  in  Meyer  vs.  Construction  Co.,  100  U.  S.  457,  it 
was  held  that 

''  Nothing  was,  therefore,  to  be  secured  by  the  bond,  but  the  filing 
of  the  transcript  in  the  Circuit  Court  *  *  *  and  the  payment  of  any 
costs  as  required  by  statute."  Meyer  vs.  Construction  Co.,  100  U. 
S.,  p.  467;  Field's  Federal  Court,  Sec.  177. 

The  amount  of  the  penalty  and  the  required  conditions  should  be 
inserted  in  the  bond ;  until  then  there  is  no  right  of  removal.     lb. 

We  affirm  the  overruling  of  the  application  for  removal. 

The  plea  in  reconvention  is  referred  to  in  argument  and  it  is 
urged  that  the  defendant's  evidence,  in  its  support,  should  have 
been  admitted. 
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The  records  do  not  contain  any  bill  of  exceptions  or  any  p^roof 
that  evidence  was  offered  to  sustain  that  plea  or  that  the  Oonrt 
made  any  mling  whatever  in  the  matter. 

The  plea  is  therefore  not  before  ns  for  decision. 

In  compliance  with  an  order  issued  under  Section  148  of  the  Re- 
Tised  Statntes,  a  jury  was  drawn  and  the  case  was  tried. 

The  verdict  was  for  plaintiff,  expropriating  the  right  of  way,  and 
for  the  defendant  for  the  sum  of  fifty  dollars,  value  of  the  land,  and 
the  further  sum  of  $200  and  costs. 

From  the  verdict  and  the  judgment  of  the  court,  defendant  prose- 
cutes this  appeal. 

The  road  is  twenty -five  feet  in  width  and  the  area  sought  to  be 
expropriated  is  eighty-three  one- hundredths  of  an  acre;  it  passes 
in  the  rear  of  the  dwelling,  at  a  distance  between  100  and  200  feet, 
through  the  stable  lot,  changing  its  dimensions  and  touching  the 
stable. 

From  the  upper  line  of  defendant's  place  the  road  curves  to  the 
rear. 

This  direction  was  followed  to  avoid  the  unsafe  caving  bank  of 
the  river. 

The  records  do  not  disclose  that  the  jury  have  overlooked  the  fact 
that  the  said  curve  gave  an  irregnilar  shape  to  the  front  of  the  place, 
or  that  they  have  overlooked  the  allegations  of  the  damages  it  oc- 
casioned, and  the  evidence  on  the  subject. 

The  defendant  contends  that  the  law  of  expropriation  is  such  that 
a  railroad  company  can  not  expropriate  lands  through  a  yard  gar- 
den  and  other  appurtenances,  unless  the  jury  shall  find  by  their  ver- 
dict that  the  line  of  the  proposed  railroad  can  not  be  diverted  from 
that  proposed  by  the  company  without  great  public  loss  or  incon- 
venience.   R.  S.  of  1870,  Sec.  1486. 

The  plea  authorized  by  this  section  of  the  statute  was  clearly  pre- 
sented by  the  defendant. 

The  testimony  shows  that  there  was  a  caving  point  which  made  it 
necessary  to  leave  the  river  and  run  further  to  the  rear. 

To  reach  their  conclusion,  the  jury  must  have  considered  this  tes- 
timony as  true. 

While  the  verdict  does  not  set  forth  in  so  many  words  the  finding 
as  contained  in  the  law,  it  does  in  effect  by  returning  for  the  ex- 
propriation as  proposed. 
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Railroad  Co.  vs.  Rabasse. 

^      —  ■        —  .-.■..■_..  ■■■  -     -  _  .  ■  -■     ■     _  _ 

Gonstraed  with  reference  to  the  pleadings  and  the  testimony  the 
verdict  Is  responsive  to  the  issues.    Downs  vs.  Scott,  d.  Rob.  88. 

The  value  of  the  orange  trees  within  th^  road's  limits  is  one  of 
the  issues. 

The  following  is  a  summary  of  the  testimony,  both  as  to  the  value 
of  the  trees  and  of  the  land  expropriated : 

The  superintendent  of  the  road  testifies  that  there  were  on  the 
laud  twenty -nine  or  thirty  trees,  large  and  small,  valuable  and 
valueless;  of  the  valuable  there  were  only  four  or  five. 

The  second  witness,  a  notary  public,  employed  in  that  capacity  by 
the  plaintiff,  testified  that  the  value  of  property  in  the  vicinity  of  the 
defendant's  place  has  been  enhanced  25  or  30  per  cent,  by  the  build- 
ing of  the  road  of  the  plaintiff's  company. 

He  states  that  the  number  of  trees  cut  down  were  85 ;  that  17  of 
them  were  not  bearing  and  were  worth  about  45  cents  each;  that  the 
land  sought  to  be  expropriated  was  worth  $50. 

The  third  witness,  a  manager  of  a  plantation  near  the  defendant's, 
testifies  that  the  value  of  land  in  the  vicinity  has  been  enhanced  by 
the  building  of  the  road. 

The  fourth  witness,  a  surveyor,  called  by  the  defendant,  testifies 
that  there  were  seventy -four  trees  of  different  sizes  on  the  road 
lines,  some  measuring  in  diameter  as  many  as  twelve  inches,  others 
one  inch. 

The  fifth  witness  only  knew  that  there  were  some  large  and  some 
small  orange  trees  on  the  place. 

The  sixth  witness,  a  dealer  in  oranges,  testifies  that  he  offered 
$1500  for  the  orange  crops  on  this  and  another  of  defendants'  places, 
or  $2000  if  he  would  consent  to  deduct  whatever  damages  to  the  crop 
would  be  made  by  the  railroad  company  by  the  expropriation. 

The  offer  was  not  accepted. 

This  testimony  loses  importance  in  establishing  the  value  by  the 
additional  statement  of  the  witness  that  he,  at  the  time,  made  a 
rough  calculation,  and  did  not  know  the  number  of  trees  that  would 
be  cut  down. 

The  defendant  testifies  in  general  terms  in  his  behalf,  and  at  most 
corroborates  the  allegations  of  his  petition. 

Such  being  the  testimony  we  have  not  reached  the  conclusion  that 
the  verdict  is  erroneous. 
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A  verdict  is  presumed  to  be  correct.     The  party  who  wishes  it  set 
aside  has  the  onus  of  establishisg  its  incorrectness. 

We  have  not  concluded  that  there  is  error  in  the  findings. 

The  members  of  the  jury,  it  is  fair  to  presume,  knew  something  of 
the  value  of  orange  trees. 

The  question    is  one  of  fact,   of  which  they  should   be  competent 
judges  after  baving  heard  the  testimony  of  witnesses. 

In  a  recent  case  we  have  had  occasion  to  hold : 

''  It  has  long  been  held  in  this  State  that  the  jury  of  freeholders, 
authorized  by  our  laws  to  act  in  expropriation  proceedings,  have  to 
some  extent  the  character  and  authority  of  experts,  supposed  to 
have  some  personal  knowledge  of  the  matters  submitted  to  them, 
and  authorized  to  rely  on  their  own  opinions  as  well  as  on  the  testi- 
mony adduced  before  them.  Their  verdicts  are  indeed  subject  to 
review  by  appeal  and  may  be  amended  when  manifestly  inadequate 
or  excessive ;  but  they  are  entitled  to  great  respect  and  will  not  be 
interfered  with,  except  in  case  of  gross  or  manifest  error."  Tele- 
graphic Cable  Company  vs.  Railway  Company,  43  An.  525. 

As  in  the  case  from  which  we   quote  we   deem  it  proper  to  rely 

upon  the  verdict  of  a  jury  who,  in  the  discharge  of  their  functions, 

and  from  their  personal  knowledge,  were  enabled  to  decide  as  to  the 

weight  of  the  testimony  of  the  witnesses  who  appeared  before  them. 

Judgment  affirmed. 


44    183 
No.    10,914.  114    184 

Jules  C.  Eybick  vb  His  Creditors. 

Tbe  right  to  require  security  by  a  creditor  from  a  debtor  who  has  been  granted  a 
respite  is  absolute  under  the  provisions  of  Act  134  of  1888,  and  the  creditor  is  not 
limited  in  time  to  require  the  security. 

i 

APPEAL  from  the  Civil  District  Court  for  the  parish  of  Orleans. 
EllUj  J. 

Rice  A  Armstrong  and  E,  7.  Florance   for   Plaintiffs  and  Appel- 
lees.   

Qu9.  A.  BreatLXj  Contra. 
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Mrs.  Fisher  and  Husband  ys.  School  Directors  et  al. 


44  184; 

45  343 

44  184 
48  1078 

106  472 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.   J.  0.  Eyrick  applied  for  a  respite,  which  was  anan- 
imously  ^granted  by  the  creditors  who  appeared  and  voted  at  the 
meeting  of  creditors.    The  respite  was  confirmed  by  a  jndgrment. 
Certain  creditors  who  took  no  part  in  the  proceedings  of  the  meeting 
of  creditors  and  who  did  not  oppose  the  homologation  of  said  pro- 
ceedings, took  a  rule  against  the  plaintiff  to  compel  him  to  give 
security  in  accordance  with  the  provisions  of  Act  134  of  1888.     The 
rule  was  made  absolute  and  the   plaintiff  appealed. 

The  question  presented  is,  can  a  debtor  who  has  obtained  a  res- 
pite by  the  unanimous  vote  of  creditors  appearing  at  the  meeting 
of  creditors  be  compislled  to  give  security  to  a  creditor  who  did 
not  appear  at  said  meeting  and  who  did  not  oppose  his  application 
for  respite  and  the  homologation  of  the  proceedings  of  the  meeting 
of  creditors. 

The  act  referred  to  provides  that  *^  any  creditor  who  has  not  as- 
sented to  the  respite  may  require  that  the  debtor  shall  furnish 
security ;  that  the  property  of  which  he  is  left  in  possession  shall  not 
be  alienated,  or  in  case  it  is,  that  the  money  arising  from  the  sale  or 
mortgage  of  the  same  shall  be  employed  in  paying  ratably  the  debts 
existing  at  the  time  of  the  respite." 

The  creditor  can  not  exercise  this  right  until  the  respite  has  been 
granted.  He  is  not  limited  to  any  period  of  time  beyond  which  he 
can  not  exercise  this  right.  It  is  an  absolute  right  conferred  by  the 
statute.  It  does  not  appear  that  the  complaining  creditors  either 
expressly  or  tacitly  assented  to  the  respite. 

Judgment  affirmed. 


No.  10,888. 

Mrs.  M.  M.  Fisher  and  Husband  vs.  Board  op  Directors  op  City 

Schools  op  New  Orleans  et  al. 

The  Board  of  Directors  for  the  Public  Schools  of  New  Orleans  haye  the  control  of 
the  school  funds  placed  in  their  charge  for  the  maintenance  of  the  schools. 

It  devolres  upon  this  board  to  compel  corporations  to  comply  with  their  ordi- 
nances levying  taxes  for  the  schools,  if  they  fail  to  comply  with  their  obliga- 
tion In  this  respect. 

The  Board  of  Directors  of  Schools  have  authority  to  stand  in  judgment ;  to  institute 
or  to  defend  suits.  A  creditor  of  the  School  Board  has  no  right  of  action 
against  the  City  of  New  Orleans  to  compel  the  city  to  recognize  the  validity  of 
his  claim. 
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Mrs.  Ftsher  and  Hasband  ra.  School  Directors  et  al. 


^hool  certitlcates  of  indebtedness  issued  by  the  Board  of  Directors  of  the  Public 
^hools  for  the  years  1874,  1875  and  1876  are  not  debts  of  the  City  of  New 
Orleans,  and  actions  for  the  purpose  of  baying  them  recognized  as  valid  claims 
can  be  maintained  against  the  School  Board,  as  it  is  authorized  to  pass  on  the 
validity  of  the  erldence  of  indebtedness  of  every  one  who  alleges  that  he  is  a 
creditor. 

The  City  of  Xew  Orleans  turns  over  amounts  collected  for  schools  to  the  Treasur- 
er of  the  School  Board.  This  officer  notes  the  taxes  of  different  years  and  ap- 
plies the  amount  to  the  payment  of  certificates  from  the  taxes  of  those  years 
from  which  the  creditors  are  entitled  to  payment. 

APPEAL,  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
RighUyr,  J, 


Charles  Louque  for  PlaintifiPs  and  Appellees. 


Carlelon  Hunt,  City  Attorney,  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  sues  as  owner  of  school  certificates  to  recover 
the  sum  of  $8097.17,  with  legal  interest  from  judicial  demand. 

These  certificates  were  issued  to  teachers  in  1874,  1875  and  1876, 
by  the  board  of  directors  of  the  public  schools  for  salaries  earned 
during  those  years. 

The  petitioner  prays  for  a  judgment  against  the  board  of  directors 
of  the  city  schools,  payable  from  the  school  tax  levied  prior  to  1879 
by  the  city  of  New  Orleans. 

The  defendants  deny  any  indebtedness. 

Judgment  was  rendered  recognizing  plaintiff  as  a  creditor  of  the 
school  fund  of  the  city  of  New  Orleans  for  the  amount  claimed,  with 
legal  interest  from  judicial  demand,  to  be  paid  in  due  course  out  of 
the  school  tax  levied  prior  to  1879. 

From  this  judgment  the  school  board  and  the  mayor  of  the  city 
of  New  Orleans  appeal. 

Plaintiff  does  not  contend  that  her  certificates  are  due  by  the  City 
of  New  Orleans,  but  sues,  she  states  in  her  brief,  *'  to  have  whatever 
claims  she  has  against  the  school  fund  recognized  and  paid  whenever 
the  city  is  enabled  to  collect  these  funds." 

Under  the  school  law  as  it  was  when  these  certificates  were  issued 
the  city  can  not  be  held  as  a  debtor  of  the  said  plaintiff*  ' 
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Mrs.  Fisber  and  Husband  vs.  School  Directors  et  al. 

The  school  board  was  an  independent  authority  organized  under 
a  separate  act  of  incorporation  vesting  them  with  distinct  functions, 
free  from  all  other  local  goyernment.  The  schools  were  not  city 
schools,  but  schools  established  by  the  State  to  instruct  the  children 
in  the  several  parishes. 

They  were  styled  the  common  schoolsof  the  State,  and  were  placed 
under  the  management  of  a  '<  State  Board  of  Education."  The  State 
was  divided  into  six  school  divisions,  and  superintendents  were  ap- 
pointed in  each,  with  salaries  payable  by  the  State  treasurer  out  of 
the  public  school  fund. 

The  members  of  the  school  board  for  the  city  were  appointed  by 
the  State  board  of  education. 

These  boards  employed  teachers,  fixed  salaries  and  incurred  ex- 
penses for  which  they  were  responsible. 

They  also  issued  certificates  to  teachers  representing  their  sala- 
ries. 

The  statute  required  an  estimate  of  debts  and  expenditures  by 
this  board  in  October,  each  year,  which  was  submitted  to  the  City 
Council. 

The  latter  complied  with  the  requirement,  and  during  the  years 
1874,  1875  and  1876  the  sum  of  $844,677.16  was  collected  for  the 
schools  and  there  was  deposited  in  the  hands  of  the  School  Treasurer 
an  amount  of  cash  and  certificates  which  more  than  balanced  the 
said  amounts  collected. 

The  records  disclose  that  in  compliance  with  an  ordinance  to  car- 
ry into  effect  provisions  of  Act  49  of  the  General  Assembly  of  1880, 
the  authorized  officers  of  the  City  of  New  Orleans  received  in  pay- 
ment of  municipal  taxes  due  anterior  to  1879  a  part  of  the  school 
certificates  issued  prior  to  that  year. 

There  are  uncollected  balances  for  the  schools  due  by  tax  debtors 
which  will  form  part  of  the  fund  for  the  payment  of  teachers'  salary 
of  1874,  1876  and  1876. 

The  question  is  one  of  recognition  of  the  claim  vel  non. 

Judgment  against  the  School  Board  recognizing  the  claim  serves 
every  purpose  of  a  recognition. 

This  body  has  authority  to  pass  on  the  validity  of  any  evidence  of 
indebtedness  ag^nst  the  school  fund;  to  stand  in  judgment,  to  in- 
stitute and  defend  suits. 
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One  of  its  creditors  haa  no  right  of  action  against  the  City  of  New 
Qileans  to  compel  her  to  recognize  the  validity  of  a  claim. 

If  she  fails  to  comply  with  the  law  relating  to  school  funds,  the 
board  has  authority  to  enforce  compliance. 

It  is  not  suggested  by  the  pleadings  that  there  has  been  any  failure 
in  this  respect. 

This  court  has  decided  that  there  is  ''no  privity  between  the  City 
of  New  Orleans  and  the  holders  of  school  certificates,  who  are  ex- 
clnsively  creditors  of  the  School  Board."  Labatt  vs.  New  Orleans, 
38  An.  289. 

The  holders  of  these  certificates  had,  under  Art.  36  of  1873,  the 
right  to  recover  payment  out  of  the  funds  in  the  hands  of  the  School 
IVeasurer,  levied  for  the  years  during  which  the  salary  was  earned. 

Under  that  act  the  board  in  contracting  debts  was  limited  to  the 
revenue  of  the  year  during  which  the  salary  was  earned. 

Similar  restriction  is  contained  in  Act  No.  123  of  1874. 

According  to  the  terms  of  the  last  mentioned  act  the  remainder, 
after  payment  of  the  year  for  which  collected,  was  to  be  applied  to 
the  expenses  of  the  succeeding  year. 

Under  Act  49  of  1880,  school  certificates  issued  for  1874,  1876  and 
1876  were  made  receivable  for  any  taxes  due  prior  to  1879. 

This  had  the  effect  of  creating  one  fund  for  school  indebtedness 
prior  to  said  year. 

Under  the  present  law,  Art.  81  of  1888,  the  Board  of  Directors 
have  no  authority  to  bind  the  city  to  the  payment  of  any  amount. 

They  administer  school  affairs  without  any  possible  control  on  the 
part  of  the  city  authorities. 

The  treasurer  of  New  Orleans  is  ex- officio  treasurer  of  the  board 
and  receives  all  funds  collected  for  the  support  of  the  public  schools. 

Upon  him  devolves  the  payment  of  pay  rolls  and  evidence  of  in- 
debtedness to  teachers  and  other  employes  of  the  board. 

He  pays  upon  the  order  of  the  School  Board. 

Judgment  against  the  School  Board  for  a  recognition  of  the  claim 
serves  every  needful  purpose  for  which  suit  has  been  brought. 

The  judgment  appealed  from  is  amended  by  dismissing  the  claim 
against  the  city  and  aflBrming  the  judgment  against  the  Board  of 
School  Directors. 

As  amended  judgpnent  is  affirmed  at  appellee's  cost. 
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Penouilb  ys.  Abrabam. 


No.  10,965. 
B.  Penouilh,  Tutor,  vs.  S.  Abraham. 

A  writ  of  seizure  and  sale  is  not  prematurely  issued  wben  one  instalment  of  tbe 
debt  is  due. 

Tbe  property  should  be  sold  for  cash  to  meet  the  matured  note,  and  on  terms  of 
credit  to  correspond  with  the  unmatured  notes. 

When  the  prayer  of  the  petition  asks  that  the  mortgaged  property  be  sold  for  casb 
to  pay  one  instalment  which  is  due,  and  the  balance  of  the  price  on  credit  to 
meet  other  instalments  not  due  at  the  time,  and  all  of  the  unmatured  instal- 
ments fall  due  before  the  case  is  disposed  of,  the  court  may  order  the  sale  for 
casii  to  pay  all  matured  instalments. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
Beattie,  J. 

E,  A.  O^ Sullivan  for  Plaintiff  aud  Appellant. 


L.  P.  Caillouet  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  case,  on  substantially  the  same  issues,  has 
been  before  this  court  at  two  terms,  and  the  facts  in  the  case   and 

« 

the  law  governing  them  are  fully  set  forth  in  42  An.,  page  326,  and 
43  An.,  page  214. 

In  the  first  case,  all  the  defences  urged  by  the  plaintiff  in  injunc- 
tion, in  the  proper  interpretation  of  the  agreement  therein  referred 
to,  except  as  to  the  time  when  the  payments  should  commence, 
were  effectually,  and  we  had  hoped  finally,  disposed  of. 

In  the  last  case  the  plea  of  rea  adjudicata,  filed  by  defendants, 
was  overruled  and  the  case  remanded  to  be  tried  on  its  merits. 

The  District  Judge  in  his  written  opinion  reviewed  the  history  of 
the  case  in  the  several  phases  of  this  protracted  litigation.  He 
properly  concluded  that  in  the  43  An.,  page  214,  in  referring  to  what 
was  said  in  the  reasons  given  for  refusing  a  rehearing  in  the  case 
reported  in  42  An.,  we  made  no  suggestion  as  to  the  date  from 
which  the  time  granted  to  the  debtor  should  commence  to  run. 

In  this  case  we  said:  ''In the  course  of  our  opinion  on  the  applica- 
tion for  rehearing,  we  accepted  as  true  the  claim  that  under,  the 
agreement  the  delays, granted  ran  from  its  date." 
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The  language  was  qaalifled  in  the  succeeding  paragraph,  which  is 
copied  and  commented  on  in  this  case. 

The  judge  a  quo  therefore  concluded  that  the  only  issue  before 
him  was  aa  to  the  time  when  the  delay  commenced. 

Tkiking  it  for  granted  that  we  had  fixed  September  12,  1888,  as 
the  time  from  which  the  delay  should  commence,  the*  plaintiff  in  the 
order  of  seizure  and  sale  alleged  this  date  from  which  the  maturity 
of  the  notes  should  date.  The  District  Judge  fixed  the  date  January 
5,  1889,  the  date  of  the  purchase  of  the  mortgaged  property  by 
Abraham,  when  as  stated  in  the  opinion  in  42  An.  the  status  of  the 
parties  was  fixed. 

The  agreement  fixed  no  date  for  the  delay.  Abraham  was  to  sell  to 
the  tutor  of  the  minors,  their  portion  of  the  plantation  held  in  in- 
dwislon,  when  he  should  get  possession  and  ownership  of  the  prop- 
erty through  the  contemplated  partition  proceedings. 

The  price  was  the  amount  of  that  indebtedness  with  costs  added. 
The  partition  suit  was  abandoned  and  'Abraham  became  the  owner 
of  the  property  through  another  judicial  process.  The  only  means 
of  now  executing  the  agreement  is  by  allowing  the  time  stipitlated 
in  it  for  the  tutor  to  pay  the  indebtedness  of  the  minors.  The  delay, 
therefore,  could  only  commence  from  the  time  when  Abraham  was 
in  a  situation  to  carry  out  the  agreement,  when  if  the  tutor  had  ten- 
dered the  money  he  would  have  been  able  to  transfer  the  property 
to  him.     He  was  in  this  position  on  the  5th  of  January,  1889. 

When  the  order  of  seizure  and  sale  issued,  one  instalment  was 
due. 

The  writ  did  not  therefore  issue  prematurely. 

The  District  Judge  rendered  judgment  dissolving  the  injunction, 
so  far  as  it  arrested  the  seizure  and  sale  of  the  property,  on  the 
first  instalment  which  was  due  and  perpetuated  the  injunction  for 
the  credit  instalments  which  had  not  matured,  reserving  to  the 
seizing  creditor  the  right  to  proceed  upon  the  second  and  third  in- 
stalments at  the  proper  time  and  in  proper  form. 

A  special  mortgage  creditor  whose  claim  is  payable  in  instalments 
may  on  non*  payment  of  any  instalment  have  the  property  sold  to 
pay  the  whole  debt  in  cash  for  so  much  as  is  due,  and  for  the  re- 
mainder on  terms  of  credit  corresponding  with  the  unmatured  in- 
stalments.    Code  of  Practice,  Art.  686. 
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State  ex  rel.  Marohand  t8.  Judge. 


During  the  pendency  of  the  injunction  all  of  the  deferred  pay- 
ments have  become  due.  The  defendant  in  the  injunction  prays  to 
amend  the  judgment,  so  as  to  order  the  sale  to  be  made  for  cash  to 
pay  all  the  matured  instalments. 

The  court  on  dissolving  an  injunction  against  an  order  of  seizure 
and  sale  for  the  payment  in  cash  for  an  instalment  due,  and  on 
time  for  those  not  due,  may  order  the  whole  sale  to  be  made  for 
cash  if  the  latter  mature  pending  the  injunction.  Dwight  vs. 
Richard,  5  An.  865;  McCleland  vs.  Bideman,  5  An.  568;  McCalop  vs. 
FlUker,  12  An.  551. 

All  of  the  instalments  secured  by  the  mortgage  not  due  at  the 
time  the  order  of  seizure  and  sale  issued  have  matured  since  the 
issuing  of  the  injunction. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  dissolve  the  injunction  abso- 
lutely and  to  order  the  sale  of  the  property  mortgaged  for  cash  to 
pay  the  entire  mortgage  debt^and  interest,  cost  and  attorney  fees,  as 
stipulated  in  the  act  of  mortgage.  In  other  respects  the  judgment 
is  affirmed. 
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No.  10,991. 

The  State  ex  rel.  Paul  A.  Marchand  vs.  Judge  of  Civil  Dis- 
trict Court  for  the  Parish  of  Orleans,  Division  A. 

Prohibition  will  not  issue,  on  a  charge  of  usurpation  of  jurisdiction,  unless  a  plea 
was  filed  and  improperly  OTerruled  to  such  jurisdiction,  and  when,  outside  of 
the  matter  of  form  in  which  it  was  exercised,  the  court  was  competent  to  ren- 
der the  judgment  complained  of. 

An  omission  toallotactri/case,  in  the  Civil  District  Court  for  the  parish  of  Orleans, 
is  not  an  absolute  nullity.  The  allotment  may  be  formally  or  tacitly  waived,  or 
abandoned.  After  this  has  been  done,  the  failure  can  not  be  made  a  ground  of 
complaint.    It  has  been  held  otherwise,  in  a  criminal  case. 

This  court  will  not  supply  a  refused  injunction,  unless  in  a  very  clear  case,  where 
it  was  declined  by  a  judge  who  has  no  discretion  to  deny  it,  and  who  is  bound 
by  law  to  allow  it. 

Certiorari  does  not  lie  to  ascertain  the  intrinsic  correctness  of  proceedings.  It  lies 
sometimes  to  test  the  jurisdiction  and  usually  ascertain  the  validity  of  pro- 
ceedings in  point  of  form.  It  does  not  lie  where  the  proceedings,  if  irregular, 
have  been  ratified,  and  where  a  court  has  the  inherent  competency  to  do  the 
act  complained  of   and  has  performed  it  without  objection. 
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A  PPIJCATION  for  Prohibition. 


Ker  dk  Duvigneaud  and  H,  E,  UpUm  for  the  Relator : 

1.  Where  the  mortuaria  proceeding's  In  a  succession  show  a  full  and  complete  ad- 
ministration, closing  with  putting  in  possession  the  widow  and  heirs  of  the 
deceased,  the  proceedings  can  not  be  reopened  and  another  administration 
inaugurated  In  such  cases  the  probate  jurisdiction  determines  and  can  be 
no  more  reylTed.  85  An.  .814.  A  prohibition  lies  to  prevent  such  a  course.  22 
An.  81;  28  An.  446;  29  An.8S7;  25  An.  225,  335;  28  An.  iM>7;  80  An.  98;  84  An.  81;  85 
An.  814. 

2.  A  prohibition  can  issue  in  any  case,  whether  appealable  or  not,  at  the  discre- 
tion of  the  court,  to  arrest  a  judicial  usurpation  of  authority.  38  An.  1426  and 
1427;  42  An.  72;  88  An.  1285, 1859;  40  An.  1,  20,  398;  84  An.  758. 

3.  A  court  which  has  no  jurisdiction  over  a  cause  ratione  mattrim  exceeds  the 
bounds  of  its  authority  when  it  issues  therein  an  injunction.    H7  An.  606. 

4.  Where  the  heirs  have  been  recognized  as  such,  and  put  in  possession,  they 
should  be  sued  before  a  court  of  ordinary  jurisdiction,  even  if  they  be  minors, 
r  An.  686;  28  An.  875;  30  An.  189;  C.  P.  906;  25  An.  125,  aS5;  28  An.  446;  24  An.  114. 

9.  Certiorari  issues  only  to  test  the  validity  of  proceedings,  to  pass  upon  questions 
of  form,  and  not  of  substance.    37  An.  127,  State  ex  rel.  Race  vs.  Judges. 

6.  The  objection  that  the  supervisory  power  6f  the  Supreme  Court  can  not  be  ex- 
ercised in  appealable  cases  is  obsolete,  and  has  become  a  legal  nuisance.  40 
An.  20,  .193. 

7.  Consent  can  not  give  Jurisdiction  when  wanting  rcUUme  materice.  The  court  is 
bound  ex  oJMo  to  notice  it.  2  La.  226;  C.  P.  93;  C.  P.  606;  I  N.  S.  200, 703;  3  N.  S. 
136;  14  La.  177;  6  B.  365;  11  R.  77;  12  An.  859. 

5.  The  instant  cause  should  have  been  regularly  allotted  under  Art.  130  of  the 
State  Constitution.    3.^  An.  1426,  et  teq. 


B.  R.  Forman  for  the  Respondent : 

1.  Relator  has  no  interest  In  the  matter. 

2.  No  objection  having  been  made  to  the  Jurisdiction  of  Judge  Ellis  to  hear  and 
determine  the  question,  he  was  competent  to  decide  and  to  appoint  a  liquida- 
tor.   Buisson  vs.  Lazaru8,'38  An.  1425;  Pironi  vs.  Riley,  39  An.  802. 

3.  A  petition  by  a  surviving  partner  to  settle  a  partnership  and  appoint  a  liqui- 
dator thereof,  which  has  been  dissolved  by  the  death  of  one  of  the  partners, 
is  properly  filed  and  docketed  In  the  succession  record,  and  the  division  of  the 
court  to  which  the  succession  is  allotted  has  jurisdiction  to  appoint  a  liquida- 
tor of  such  partnership.  Constitution,  Art.  130.  Rules  Civil  District  Court, 
Sec.  10,  Rule  VI.  0.  P.  Art.  164,  Sec.  4,  and  Art.  1022.  Succession  Harvey  (not  re- 
ported). 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.     This  is  an  application  for  a  prohibition  coupled 
with  a  prayer  for  a  certiorari. 
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state  ex  rel.  March  and  t8.  Judge. 

The  relator  complains  that  the  District  Judge  has  usurped  juris- 
tion  in  the  matter  of  the  succession  of  Ernest  Marchand,  by  appoint- 
ing, after  the  succession  had  been  closed,  one  DeBlois  liquidator  of 
the  partnership  alleged  to  have  existed  between  him  and  the  de- 
ceased, and  by  ordering,  at  his  instance,  the  sale  of  property  to  pay 
the  debts  of  the  concern. 

The  relator  avers  that  he  was  a  partner  of  Ernest  March  and,  was> 
appointed  administrator  of  his  estate;  that  his  widow  and  heirs 
have  been  recognized  and  put  in  possession  of  the  property  left  by 
him;  that  if  DeBlois  was  entitled  to  be  appointed  liquidator  he 
should  have  brought  proper  proceedings  outside  of  the  mortuaria, 
and  had  the  matter  allotted,  under  the  law,  to  one  of  the  divisiona 
of  the  Civil  District  Court,  which  was  not  done ;  that  the  appoint- 
ment made  in  the  mortuaria  is  a  nullity  which  carries  with  it  that  of 
the  order  of  sale. 

The  District  Judge  returns,  that  the  matter  of  the  appointment  of 
DeBlois  was  one  g^wing  out  of  the  succession  proceedings,  which,, 
under  the  rules  of  the  Civil  District  Court,  did  not  require  any  allot- 
ment ;  that  the  proceedings  were  carried  on  contradictorily  with  all 
the  parties  concerned,  who  were  cited,  and  appeared  without  de- 
clining to  the  jurisdiction;  that,  after  hearing,  a  judgment  was  ren- 
dered on  August  5,  1891,  which  was  signed  after  the  overruling  of  a 
motion  for  a  new  trial,  making  the  appointment  of  the  liquidator, 
from  which  no  appeal  has  been  taken. 

The  District  Judge  further  urges  that  the  relator  has  no  interest,, 
as  he  avers  that  he  is  the  discharged  administrator  of  the  succession 
of  Ernest  Marchand. 

It  is  unnecessary  to  decide  whether  the  appointment  of  a  liquida- 
tor was  or  not  properly  made.  It  is  a  question  which  can  not  be 
raised  and  determined  on  this  application  for  a  prohibition. 

It  is  manifest  that  the  Civil  District  Court  for  the  Parish  of  Or- 
leans had  jurisdiction  over  such  a  matter,  and  that  if  in  exercising 
its  powers,  it  has  erred,  the  remedy  is  not  by  a  resort  to  this  court, 
under  the  provisions  of  Art.  90  of  the  Constitution,  but  by  an  ap- 
peal, this  being  one,  in  which  it  can  be  obtained. 

It  does  not  appear  affirmatively  that  the  relator,  in  the  proceed- 
ings for  the  appointment  of  a  liquidator,  ever  excepted  to  the  juris- 
diction of  the  judge,  and  it  is  the  settled  jurisprudence  of  this  court 
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that  prohibition  will  not  issue,  unless  it  appears  that  the  jurisdic- 
tion was  pleaded  to  and  the  plea  was  overmled.  The  relator  has 
not  appealed  from  the  judgment  and  can  not  substitute  the  applica- 
tion for  a  prohibition,  to  an  appeal. 

The  functions  of  the  two  remedies  are  glaringly  different. 

The  omission  to  allot  a  civil  case  is  not  an  absolute  nullity.  The 
allotment  may  be  formally  or  tacitly  waived  and  abandoned ;  and 
after  this  is  done,  the  door  for  a  complaint  that  it  did  not  take  place 
is  effectoally  closed.  This  court  has  held  differently  in  a  criminal 
case.     Hale  vs.  Adotto,  34  An.  1. 

The  failure  of  the  relator  to  complain  of  the  absence  of  an  allot- 
ment, either  by  exception,  seasonably  set  up,  or  otherwise,  prevents 
him  from  pressing  that  irregularity  here  if  it  be  a  factor  in  this ' 
matter. 

The  respondent  urges  besides  that  the  relator  is  without  interest, 
as  he  avers  that  he  was  discharged  as  administrator  of  the  succes- 
sion of  E.  Marchand;  but  the  relator  does  not  claim  that  in 
that  capacity,  or  as  an  heir,  or  otherwise,  that  he  is  interested  in 
the  sucee»9ion.  He  assumes  the  attitude,  in  his  petition,  of  a  co- 
partner, and  complains  that  a  liquidator  was  illegally  appointed  to 
take  charge  of  the  partnership  in  which  he  is  concerned  as  a  mem- 
ber. 

The  relator  complains  of  the  order  of  sale  granted  at  the  instance 
of  DeBlois  as  liquidator. 

It  may  be  said  that  if  this  order  is  illegal  the  relator  should  have 
set  forth  its  illegality  and  sought  an  injunction  in  the  lower  court, 
and  that  if  that  tribunal  had  jurisdiction  to  make  the  appointment  of 
one  to  liquidate  the  partnership,  it  surely  had  the  power  of  ordering 
the  sale  of  its  assets  to  discharge  its  liabilities. 

It  does  not  appear  that  he  has  sought  relief  in  that  form  below, 
and  he  can  not  be  allowed  to  invoke  the  powers  of  supervision  of 
this  court  in  the  present  form,  to  supply  that  omission. 

This  sort  of  provisional  relief  should  not  emanate  from  this  court, 
unless  in  very  clear  cases,  in  which  a  District  Court  has  arbitrarily 
declined  to  grant  it,  in  one  of  the  instances  in  which,  upon  proper 
and  full  averments,  the  law  leaves  no  discretion  to  such  court,  but 
dictates  the  granting  of  the  remedy,  and  where  injury  would  evi- 
dently be  sustained. 
13* 
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State  ex  rel.  Marchand  ys.  Judge. 

The  relator  complainfi  that  the  District  Judge  has  usurped  juris- 
tion  in  the  matter  of  the  succession  of  Ernest  Marchand,  by  appoint- 
ing, after  the  succession  had  been  closed,  one  DeBlois  liquidator  of 
the  partnership  alleged  to  have  existed  between  him  and  the  de- 
ceased, and  by  ordering,  at  his  instance,  the  sale  of  property  to  pay 
the  debts  of  the  concern. 

The  relator  avers  that  he  was  a  partner  of  Ernest  Marchand,  was- 
appointed  administrator  of  his  estate;  that  his  widow  and  heirs 
have  been  recognized  and  put  in  possession  of  the  property  left  by 
him;  that  if  DeBlois  was  entitled  to  be  appointed  liquidator  he 
should  have  brought  proper  proceedings  outside  of  the  mxiHvAkria, 
and  had  the  matter  allotted,  under  the  law,  to  one  of  the  divisiona 
of  the  Civil  District  Court,  which  was  not  done ;  that  the  appoint- 
ment made  in  the  iiwrtuaria  is  a  nullity  which  carries  with  it  that  of 
the  order  of  sale. 

The  District  Judge  returns,  that  the  matter  of  the  appointment  of 
DeBlois  was  one  growing  out  of  the  succession  proceeding^,  which,, 
under  the  rules  of  the  Civil  District  Court,  did  not  require  any  allot- 
ment ;  that  the  proceeding^  were  carried  on  contradictorily  with  alt 
the  parties  concerned,  who  were  cited,  and  appeared  without  de- 
clining to  the  jurisdiction;  that,  after  hearing,  a  judgment  was  ren- 
dered on  August  5,  1891,  which  was  signed  after  the  overruling  of  a 
motion  for  a  new  trial,  making  the  appointment  of  the  liquidator, 
from  which  no  appeal  has  been  taken. 

The  District  Judge  further  urges  that  the  relator  has  no  interest,, 
as  he  avers  that  he  is  the  discharged  administrator  of  the  succession 
of  Ernest  Marchand. 

It  is  unnecessary  to  decide  whether  the  appointment  of  a  liquida- 
tor was  or  not  properly  made.  It  is  a  question  which  can  not  be 
raised  and  determined  on  this  application  for  a  prohibition. 

It  is  manifest  that  the  Civil  District  Court  for  the  Parish  of  Or- 
leans had  jurisdiction  over  such  a  matter,  and  that  if  in  exercising 
its  powers,  it  has  erred,  the  remedy  is  not  by  a  resort  to  this  court,, 
under  the  provisions  of  Art.  90  of  the  Constitution,  but  by  an  ap- 
peal, this  being  one,  in  which  it  can  be  obtained. 

It  does  not  appear  aflirmatively  that  the  relator,  in  the  proceed- 
ings for  the  appointment  of  a  liquidator,  ever  excepted  to  the  juris- 
diction of  the  judge,  and  it  is  the  settled  jurisprudence  of  this  court 
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that  prohibition  will  not  issue,  unless  it  appears  that  the  jurisdic- 
tion was  pleaded  to  and  the  plea  was  overruled.  The  relator  has 
not  appealed  from  the  judgment  and  can  not  substitute  the  applica- 
tion for  a  prohibition,  to  an  appeal. 

The  functions  of  the  two  remedies  are  glaringly  different. 

The  omission  to  allot  a  civil  case  is  not  an  absolute  nullity.  The 
allotment  may  be  formally  or  tacitly  waived  and  abandoned ;  and 
after  this  is  done,  the  door  for  a  complaint  that  it  did  not  take  place 
is  effectoally  closed.  This  court  bas  held  differently  in  a  criminal 
case.     Hale  vs.  Adotto,  34  An.  1. 

The  faOnre  of  the  relator  to  complain  of  the  absence  of  an  allot- 
ment, either  by  exception,  seasonably  set  up,  or  otherwise,  prevents 
him  from  pressing  that  irregularity  here  if  it  be  a  factor  in  this ' 
matter. 

The  respondent  urges  besides  that  the  relator  is  without  interest, 
as  he  avers  that  he  was  discharged  as  administrator  of  the  succes- 
sion of  E.  Marchand;  but  the  relator  does  not  claim  that  in 
that  capacity,  or  as  au  heir,  or  otherwise,  that  he  is  interested  in 
the  suceesnon.  He  assumes  the  attitude,  in  his  petition,  of  a  co- 
partner, and  complains  that  a  liquidator  was  illegally  appointed  to 
take  charge  of  the  partnership  in  which  he  is  concerned  as  a  mem- 
ber. 

The  relator  complains  of  the  order  of  sale  granted  at  the  instance 
of  DeBlois  as  liquidator. 

It  may  be  said  that  if  this  order  is  illegal  the  relator  should  have 
set  forth  its  illegality  and  sought  an  injunction  in  the  lower  court, 
and  that  if  that  tribunal  had  jurisdiction  to  make  the  appointment  of 
one  to  liquidate  the  partnership,  it  surely  had  the  power  of  ordering 
the  sale  of  its  assets  to  discharge  its  liabilities. 

It  does  not  appear  that  he  has  sought  relief  in  that  form  below, 
and  he  can  not  be  allowed  to  invoke  the  powers  of  supervision  of 
this  court  in  the  present  form,  to  supply  that  omission. 

This  sort  of  provisional  relief  should  not  emanate  from  this  court, 
unless  in  very  clear  cases,  in  which  a  District  Court  has  arbitrarily 
declined  to  grant  it,  in  one  of  the  instances  in  which,  upon  proper 
and  full  averments,  the  law  leaves  no  discretion  to  such  court,  but 
dictates  the  granting  of  the  remedy,  and  where  injury  would  evi- 
dently be  sustained. 
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Brelet  ts.  Mullen. 

The  relator  has  also  applied  for  a  certiorari. 

It  is  unnecessary  to  give  this  application  any  extended  attention. 

The  writ  issnes  sometimes  to  test  &  Jurisdiction,  and  nsnally  to  as- 
certain, not  the  intrinsic  correctness  of  the  proceeding^,  bat  their 
intrinsic  validity  in  point  of  form. 

These  questions  have  been  considered.  We  have  determined  that 
if  the  allotment  was  irregular,  the  irregularity  has  been  acquiesced 
in  and  ratified,  and  that  the  Civil  District  Court  had  jurisdiction  and 
was  competent  to  do  the  acts  complained  of,  in  the  absence  of  any 
objection  to  the  exercise  of  its  powers  in  that  respect,  in  the  form  in 
which  it  did. 

It  is  therefore  decreed  that  the  preliminary  orders  herein  made 
.  be  annulled,  and  that  this  application  for  a  prohibition  and  a  certi' 
orari  be  refused. 


No.  10,922. 


48    838 


Ji  ^}Si\  Alexander  Brelbt  vs.  James  Mullen. 

aSS  1US54I 

LfA   fl07l  ^^  '^  universally  held  that  a  cilmtnal  proceeding  having  been  brought  or  prose- 

44''i9il  cuted  maliciously,  and  without  probable  cause,  affords,  when  terminated,  the 

|111    nsl  basis  of  an  action  in  damages  for  malicious  prosecution  against  the  one  bring- 

ing or  prosecuting  such  proceeding. 
In  order  that  a  plaintiff  may  maintain  such  an  action,  tAre«  things  must  concur: 
1.  The  motive  must  have  been  malicious;  2.  The  suit  must  have  been  insti- 
tuted without  anp  probable  cause;  S.  The  suit  must  have  terminated  after 
trial  of  its  merits,  in  favor  of  the  accused. 
It  is  malice,  composed  of  bad  feeling  and  knowledge  of  the  want  of  probable  cause, 

which  creates  liability. 
Public  interest  and  a  proper  administration  of  justice  require  that  such  actions 

should  not  be  maintained  except  in  clear  cases. 
Courts  will  not  inflict  damages  on  a  party  resorting  in  good  faith  to  law  for  the 
protection  of  his  rights,  rather  than  taking  the  chance  of  a  recourse  to  arms 
or  tamely  submitting  to  a  usurper* 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,   J,  

Buck,  Dinkelapiel  &  Hart  for  Plaintiff  and  Appellee : 

1.  The  principle  that  proof  of  both  want  of  probable  cause  and  malice  must  con- 
cur in  suits  for  damages  for  malicious  prosecution  has  its  strictest  application 
only  in  cases  where  the  prosecution  was  of  a  public  character  and  into  which 
there  entered  none  of  the  elements  of  private  interest. 


* 
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}.  Malice  is  presumed  where  there  is  a  total  want  of  probable  cause.  33  An.  392; 
15  An.  421 ;  9  An.  219 ;  4  An.  377. 

i.  Where  there  Is  a  total  want  of  probable  cause  and  where  a  party  acts  from 
mot ives  of  private  interest,  the  advice  of  counsel  will  not  exempt  him  from 
liability.    Glascock  vs.  Bridges,  15  An.  672. 

4.  Probable  cause  means  reasonable  ground  for  belief,  supported  by  circum- 
stances sufficiently  strong  to  warrant  a  cautious  man  in  the  belief  that  the 
accused  is  Kuilty  of  the  offence  charged. 

The  prosecutor  may  have  been  honest,  and  may  have  actually  believed  in  the 
truth  of  the  affidavit  made  by  him,  and  still  be  liable  for  damages,  if  he  acted 
without  reasonable  cause.    Douz  vs.  Lieux,  83  An.  392. 

5.  The  use  of  criminal  process  to  enforce  civil  claims  is  an  intolerable  abuse, 
even  where  the  claim  exists,  but  if  the  claim  be  unfounded,  it  shows  a  reckless 
ness  of  the  rights  and  character  of  others  which  amounts  to  malice.    6  An.  577. 

<b  In  such  cases  the  quantum  ot  damage  is  left  to  the  discretion  of  the  court;  and 
where  it  is  shown  that  a  man  far  advanced  in  years,  with  a  family  consisting  of 
a  wife  and  many  children,  has  been  subjected  to  the  indignity  of  a  groundless 
arrest,  upon  a  charge  which,  if  true,  amounted  to  a  felony,  and  which  charge 
was  ostentatiously  published  in  the  newspapers  under  sensational  headlines, 
two  hundred  and  fifty  dollars  allowed  by  the  court  a  qua  Is  an  inadequate  com- 
pensation, although  there  is  no  proof  of  actual  pecuniary  loss  except  the  at- 
torney's fee  for  defending  the  plaintiff  in  the  criminal  prosecution. 


W.  R,  Richardson  and  James  Timonyj  for  Defendant  and  Appel- 
lant, cited:  34  An.  246;  85111.  504;  98  U.  S.  195. 


The  opinion  of  the  conrt  was  delivered  by 

Bebmudez,  0.  J.  This  is  a  snit  in  damages  for  malicious  arrest  and 
prosecntion,  for  $5000. 

The  petition  contains  the  usnal  charges  of  malicious  arrest  and 
prosecntion  without  probable  cause,  discharged  after  trial  and  injury 
SQstained ;  and  the  answer  is  a  denegation  of  the  averments. 

From  a  judgment  for  $250  by  the  judge  the  defendant  appeals, 
and  the  plaintiff,  on  appeal,  asks  an  increase  to  the  amount  origi- 
nally claimed. 

It  appears  that  in  1883  a  city  ordinance  was  passed,  in  pursuance 
of  which  the  side  of  the  revetment  levee,  at  the  West  End,  not 
covered  by  grants  to  the  New  Orleans  City  Railroad  Company,  was 
divided  into  lots,  and  leases  were  made  to  various  parties.  One 
Carroll,  who  obtained  one  of  the  leases  or  permits  to  occupy,  placed 
some  improvements  on  his  spot,  subsequently  selling  his  rights 
thereto  to  one  Minnie  Wilson,  who  afterward,  on  the  10th  of  March, 
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1890,  by  public  act,  sold  or  transferred  hers  to  Mary  Boy  Ian,  the 
wife  of  defendant,  including  *' buildings  and  Improyements,"  for 
$600,  acknowledged  to  have  been  paid. 

Under  the  impression  that  a  certain  structure  existing  between  the 
revetment  levee  and  the  shore  proper  and  used  as  a  '^  necessary,"  or 
a  place  of  convenience  for  ladies  and  children,  had  been  erected  upon 
the  spot,  the  permit  to  occupy  which  had  been  purchased  by  his 
wife,  Mullen,  the  defendant,  thous:ht  he  had  a  right  to  take  posses- 
sion of  it  for  her.  Finding  it  locked,  and  informed  that  it  was  in 
the  possession  or  under  the  control  of  the  railroad  c-^mpany,  he 
went  to  the  Mayor's  office  to  ascertain  how  the  matter  stood. 

The  title  to  the  spot  was  exhibited  to  the  Mayor,  who,  after  hear- 
ing Mullen's  complaint,  compared  it  with  the  plan  or  map  of  West 
End,  and  found  that  it  referred  to  lot  No.  9  upon  it.  He  then  told 
Mullen  the  piece  was  his,  meaning  his  wife's,  no  doubt,  and  to  go 
and  take  possession  of  it. 

Thereupon  Mullen,  finding  the  building  closed,  entered  it  and  took 
possession  of  it,  placing  obstructions  within  to  prevent  all  entering 
into  it. 

Subsequently  a  woman  who  had  the  key  of  the  building  or  structure, 
finding  that  the  door  had  been  barred,  complained  of  her  inability 
to  enter,  to  the  plaintiff,  Brelet,  who  is  a  police  officer  commissioned 
by  the  Mayor,  but  paid  by  the  railroad  company  at  West  End,  and 
put  on  duty  at  that  place.  This  authority  broke  into  the  structure, 
removed  the  obstacles  and  placed  the  woman  in  possession. 

Subsequently  Mullen  remonstrated  with  the  person  who  held  the 
key,  who  directed  him  to  complain  to  the  company,  if  he  had  any 
cause  for  grievance. 

Mullen  did  not  follow  the  advice,  but  went  again  to  the  Mayor, 
stating  what  had  occurred.  The  result  of  the  interview  was,  that  the 
officer  was  sent  for  by  the  Mayor,  who  stated  the  complaint  against 
him  and  advised  him  on  the  subject  favorably  to  Mr.  Mullen's  pre- 
tensions. The  officer  denies  that  the  Mayor  told  him  not  to  break 
into  the  premises ;  but  he  states  that  had  he  done  so,  and  had  the 
railroad  company  directed  him  otherwise,  to  the  reverse,  he  would 
rather  have  obeyed  the  latter. 

Be  this  as  it  may,  the  fact  is,  that,  after  Mullen  had  placed  other 
obstructions,  Brelet  broke  into  and  entered  the  premises,  putting 
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the  voman  in  possession  again  of  it,  thas  championing,  at  his  peril, 
the  prednmed  rig^hts  of  others. 

Therenpon  Mullen  reported  the  fact  once  more  to  the  Mayor,  who 
told  him  to  take  possession  again  and  to  make  a  charge  against 
whomever  wotQd  interfere  with  the  place. 

Then  it  was  that  Mnllen  went  before  the  Recorder,  made  a  charge 
against  Brelet  for  breaking  and  entering,  upon  which  the  latter  was 
nominally  arrested,  taken  to  the  Recorder,  who  released  him  with- 
out bail. 

The  matter  came  np  before  the  magistrate,  who  dismissed  the 
charge.  Heard  as  a  witness,  he  said  that  he  did  so  because  the  case 
mvolved  a  title  to  property,  which  he  declined  to  go  into. 

It  appears  that  some  publicity  was  given  to  the  arrest  of  Brelet 
and  that  his  discharge  was  also  announced. 
Under  these  circumstances,  $5,000  damages  are  claimed. 

*^It  is  universally  held,  that  a  criminal  proceeding  having  been 
brought  or  prosecuted  maliciously  and  without  probable  cause,  af- 
fords, when  terminated,  the  basis  of  an  action  of  malicious  prosecu- 
tion against  the  one  so  bringing  or  prosecuting  such  proceeding." 
A.  and  E.  Encyclopedia,  Vo.  Malicious  prosecution,  p.  25,  Vol.  14. 

''  In  order  that  the  plaintiff  may  maintain  this  action,  three  things 
must  concur : 

*'  1.  The  motive  of  the  party  instituting  or  prosecuting  the  suit  or 
proceeding  must  have  been  malicious. 

*'2.  The  suit  or  proceeding  complained  of  must  have  been  insti- 
tuted without  any  probable  cause  therefor. 

'^3.  The  suit  must  be  terminated."  lb.  17. 

A  thoughtful  consideration  of  the  facts  of  this  cause  does  not  im- 
press the  mind  with  the  conclusion  that  Mullen  acted  with  malice 
and  without  probable  cause.  The  balance  of  probabilities  rather  pre- 
ponderates the  other  way. 

His  whole  course  Indicates  that,  as  a  faithful  husband,  anxious  of 
protecting  the  interests  of  his  wife,  he  did  all  in  good  faith  what 
ordinary  prudence  and  discretion  could  suggest. 

He  really  thought  that  the  structure  in  question  had  been  put  up 
on  the  lot,  the  right  of  occupancy  of  which  his  wife  had  purchased 
from  one,  who  indirectly  held  it  from  the  city,  who  was  a  sort  of 
warrantor. 
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Before  using  violence  or  even  taking  any  legal  step  against  th& 
party  who  had  broken  into  it  and  placed  anotl^er  person  in  posses- 
sion of  it,   Mullen  thought  it  prudent  to  go  to  the  City  Hall  and 
ascertain  from  the  officer  representing  the  city  as  to  his  wife's 
rights  to  the  occupancy  of  the  structure. 

After  comparing  the  act  of  sale  with  the  map  of  West  End,  the 
Mayor  told  him  the  building  was  on  the  spot  and  to  take  possession 
of  it. 

He  did  so,  but  after  the  structure  had  been  again  broken  into  he 
returned  to  the  Mayor  and  on  his  suggestion  made  the  charge  against 
Brelet,  the  dismissal  of  which  caused  the  bringing  of  the  present 
suit. 

There  is  nothing  to  show  any  actual  or  constructive  malice  in  any 
of  Mullen's  acts  and  doings  in  the  premises. 

Under  the  circumstances  he  had  probable  cause.  If  it  be  true  that 
the  structure  is  on  the  spot  and  that  Mrs.  Mullen  acquired  thb  right 
of  occupying  and  enjoying  the  same,  it  is  clear  that  she  had  a  good 
cause  to  have  any  one  arrested  who  interfered  with  it,  the  more  so, 
as  the  Mayor,  who  is  the  authority  who  has  control  of  the  police 
force  of  the  city,  said  and  advised  the  bringiug  of  the  charge.  The 
inquiry  of  the  Mayor  and.  his  suggestions  are  perhaps  better  than 
legal  advice  from  counsel,  learned  in  the  law,  in  a  case  of  this  de* 
Bcription. 

It  may  be  asked  further,  whether  the  prosecution  has  terminated, 
so  as  to  justify  a  suit  for  malicious  arrest,  by  one  who  had  no  author- 
ity to  intermeddle  as  he  did. 

The  merits  of  the  charge  were  not  inquired  into  and  the  dismissal 
of  the  proceeding  does  not  amount  to  an  acquittal.  The  recorder 
says  that  he  would  not  go  into  the  question  of  ownership  and  di&- 
chai^ed  the  accused.  Another  accusation  could  be  brought  against 
him  were  it  in  time  and  did  the  facts  warrant  another  prosecution. 

In  a  kindred  recent  case  in  which  the  owners  of  two  contiguous 
lots  quarreled  as  to  the  spot  on  which  a  division  fence  should  be 
placed,  surveyors  disagreeing,  and  the  one  caused  the  arrest  and 
trial  of  the  other,  who  was  subsequently  discharged,  a  suit  in 
damages  was  brought,  for  malicious  prosecution,  this  court  had  oc- 
casion to  review  somewhat  extensively  the  law  applicable  to  cases 
of  this  character  and  it  declined  to  allow  damages. 
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It  held  that  it  is  not  always  that  malice  and  want  of  probable 
cause  can  be  inferred  from  the  dismissal  of  a  charge  against  an 
accused  before  a  committing  magistrate,  and  that  if  the  discharge  be 
ptinui  facie  evidence,  the  presumption  may  be  rebutted. 

It  also  held,  that  in  the  absence  of  facts  showing  malice  and  want 

of  probable  canse,  which  are  essential  ingredients,  no  recovery  can 

be  had. 
It  is  the  malice  composed  of  bad  feeling  and  the  knowledge  of  the 

want  of  probable  and  just  cause  which  create  liability.  .Public  in- 
terest and  a  proper  administration  of  justice  require  that  actions  for 
malicious  prosecutions  should  not  be  maintained  without  clear  proof 
of  malice  and  want  of  probable  cause. 

Courts  can  not  inflict  damaged  on  a  party  for  resorting  in  good 
faith  to  the  law  for  the  protection  of  his  rights,  rather  than  taking 
the  chances  of  a  recourse  to  arms  or  tamely  abandoning  the  field  to 
a  usurper.  Qirotis  vs.  Graham,  41  An.  511;  See  also  15  L.  278;  12 
An.  53;  11  An.  419;  88  An.  915;  86  An.  92,  102;  40  An.  874;  41  An. 
301;  42  An.  82. 

The  circumstances  of  this  case  do  not  show  malice  in  the  defend- 
ant and  a  ^want  of  probable  cause  and  do  not  warrant  the  infliction 
of  damages  on  him. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  avoided  and  reversed  and  that  there  now  be  judgment  re- 
jecting plaintiiT's  demand  and  relieving  defendant  from  the  claim; 
plaintiff  to  pay  costs  in  both  courts. 


No.  11,009. 

CmzENB  Bank  of  Louisiana  vs.  David  F.  Millbb  bt  al. 

Intebvbntions   of   Excelsior    Plantinq    and    Manufacturing] 

Company,  and  I.  K.  Ober  et  al. 


44  190 

46  294 

45  476 
45  494 
45  866 

44"~l55 

47  1469 


CrnzENB  Bank  of  Louisiana  vs.  G.  Ober  &  Sons  Co.  et  al. 


Consolidated. 


44      199 

118      467 


I.    The  pact  de  nan  aUenando  inserted  In  a  mortgage  Is  nothing  more  than  the  ex 
pression  in  the  act  of  a  principle  which,  by  the  terms  of  Article  3397  of  the  CiTil 
Code  is,  without  any  expression,  conclusively  implied  In  every  mortgage. 
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2.  The  effect  given  to  the  pact  under  our  Jurisprudence  rests  on  no  general  prin- 
ciple of  our  existing  law,  but  dimply  on  a  judicial  interpretation  of  its  effect  as 
a  contract  between  the  parties.  The  pact  historically  considered.  Donaldson 
TS.  Maurin,  1  La.  39. 

8.  That  effect  is  clearly  defined  and  limited  to  be  nothing  more  than  the  confer- 
ring of  authority  to  seize  the  property  in  the  hands  of  third  possessors  by 
proceedings  directly  against  the  original  mortgagor  without  notice  to  third 
possessors  or  other  preliminary  proceedings  required  in  the  ordinary  hypothe- 
cation. 

4.  The  pact  de  non  aiienando  does  not  preyent  the  alienation  of  the  property,  nor 
does  it  deprive  the  alienees  of  any  rights  appertaining  to  third  possessors,  ex- 
cept so  far  as  concerns  the  method  of  proceeding  above  indicated. 

5.  Hence  a  purchaser  of  property  subject  to  a  mortgage  containing  the  pact  is  a 
third  possessor  within  the  purview  of  Article  8407,  and  entitled  to  claim  com- 
pensation for  his  improvements  to  the  extent  that  they  have  enhanced  the 
value  of  the  mortgaged  security. 

6.  The  improvements  fall  under  the  mortgage  and  are  subject  to  seizure  and  sale, 
but  equity  requires  that  the  third  possessor  should  be  indemnifled  to  the  extent 
that  he  has  enhanced  the  value  of  the  creditor's  security. 

7.  In  determining  the  amount  recoverable,  the  sole  question  is  the  extent  to  which 
they  have  enhanced  the  value.  Repairs  which  only  preserve  the  thing  are  not 
recoverable;  only  those  improvements  which  increase  the  value. 

8.  Assumptions  contained  In  contracts  to  which  the  bank  was  not  party  have  no 
effect  in  its  favor,  except  as  stipulations  pour  atUrui  of  which  the  bank  might 
have  availed  itself  by  accepting  them,  but  which,  until  acceptance,  were  re- 
vocable,  and  conferred  no  right  on  the  bank. 

9.  Acceptance  by  the  bank  would  have  made  it  a  party  to  the  contracts,  which  it 
would  have  been  bound  to  respect.  Its  whole  course  in  this  case  has  been  an 
absolute  repudiation  of  these  contracts  as  in  no  manner  affecting  it,  and  It  is 
estopped  from  claiming  unojlatu  an  acceptance. 

10.  Where  a  seizure  takes  place  during  the  pendency  of  a  plantation  lease  for  the 
entire  year,  payable  in  kind  out  of  the  crops  when  gathered,  the  seizure  only 
covers  the  proportion  of  rents  due  for  the  unexpired  term  after  its  date.  The 
seizing  creditor  is  also  responsible  for  its  like  proportion  of  the  necessary  ex- 
penses of  management  required  to  realize  the  crops  and  which  it  left  undis- 
turbed after  seizure. 


A  PPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 


Young,  J. 


Henry  C.  Miller  for  Plaintiff  and  Appellant: 

The  mortgage  creditor,  with  the  act  of  mortgage  containing  the  stipulation  de  non 
aiienando,  can  not  be  affected  by  the  expenditures  which  a  third  person,  with 
full  knowledge  of  the  mortgage,  chooses  to  make  upon  the  mortgaged  property. 
If  such  expenditures  are  to  be  paid  to  the  prejudice  of  the  mortgage  debt,  the 
security  arising  from  the  mortgage  would  in  most  cases  completely  disappear. 
C.  C,  Art.  8397;  Natlian  vs.  Lee,  2d  N.  S.  32;  Guesnard  vs.  8oule,8  An.,  p.  58;  1st 
Hennen's  Digest,  p.  955,  No.  1.  et  »eq. 
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One  wbo  purchases  property  mortgaged  with  the  pact  de  non  tUienando  Is,  with  re- 
spect to  the  mortgage  creditor.  In  no  position  better  than  the  debtor.  Hence 
such  purchaser,  least  of  all  when  bound  for  the  debt,  can  not,  as  against  the 
mortgage  creditor,  claim  to  be  paid  money  expended  on  the  property.  Such  a 
purchaser  is  not  a  third  possessor  in  legal  contemplation.  Ibid.;  Civil  Code, 
Article  3399,  ei  $eq.;  C.  P.,  Article  61,  ei  seq,:  Hennen's  Digest,  p.  965,  Nos.  1, 10, 12; 
Sth  Rob.  165;  9th  Hob.,  p.  69. 

The  rents  of  the  property  seized  becoming  due  after  the  seizure,  whether  in  money 
or  in  part  of  the  crops,  accrue  to  the  seizing  creditor.  See  C.  P.,  Art.  656;  0..C., 
Art.  466;  Summers  vs.  Clark,  SM  An.,  p.  436;  Townsend  ys.  Payne,  42  An.  914. 


Luce  &  LenUe  on  the  same  side. 


Elam  <fir  Daff,  contra,  cited:  C.  C,  Art.  3407;  6  N.  S.  114;  2  An. 
365;  31  An.  218;  1  La.  39;  8  Rob.  167;  5  Rob.  50;  19  La.  413. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  Citizens  Bank  is  the  holder  of  a  mortgage  on  the 
Point  Pleasant  plantation,  executed  in  its  favor  by  David  F.  Miller 
in  1838,  and  containing  the  pact  de  non  alienando. 

In  the  long  period  since  the  date  of  mortgage  the  property  has 
experienced  several  changes  of  ownership. 

In  the  year  1882  its  then  owners  transferred  the  property  to  the 
Excelsior  Planting  and  Manufacturing  Company,  which  was  the 
owner  and  possessor  in  1891,  when  the  Citizens  Bank,  proceeding 
via  execuiiva  directly  against  the  heirs  of  the  original  mortgagor, 
David  F.  Miller,  obtained  an  order  of  seizure  and  sale  in  fore- 
closure of  their  mortgage.  In  this  proceeding  intervened  the  Ex- 
celsior Planting  Company,  claiming  that  during  its  ownership  and 
possession  of  the  property  it  had  placed  thereon  valuable  improve- 
ments, which  had  enhanced  its  value,  and  that  to  the  extent  of  the 
enhanced  value  it  was  entitled  to  be  reimbursed  out  of  the  proceeds 
of  sale. 

I.  K.  Ober  et.  al.,  mortgage  creditors  of  the  Excelsior  Company, 
also  intervened,  claiming  a  ranking  mortgage  on  whatever  might  be 
found  dne  to  their  debtor  for  improvements.  The  Citizens  Bank 
opposes  the  claims  of  the  intervenors  on  various  grounds,  which  will 
now  be  considered  and  disposed  of  seriatimy  forming  the  issues  in- 
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Yolved  in  the  first  of  these  consolidated  cases,  which,  thonsfh  dis- 
posed of  by  one  judgment,  are  entirely  independent  of  each  other. 

1.  The  bank  claims  that  a  purchaser  of  property  sabject  to  a 
mortgage  containing  the  pact  de  non  alienando  stands  in  the  shoes 
of  the  original  mortgage  debtor,  and  can  not,  any  more  than  that 
debtor  himself,  claim  reimbursement  on  account  of  improvements 
made  on  the  property ;  in  other  words,  that  he  is  not,  in  the  eyes  of 
the  law,  a  third  possessor,  and  is  not,  therefore,  entitled  to  the  pro- 
tection of  Art.  8407,  C.  C,  which  is  the  basis  of  intervenors'  claim, 
and  which  reads  as  follows : 

*'  The  deteriorations  which  proceed  from  the  deed  or  neglect  of 
the  third  possessor  to  the  prejudice  of  the  creditors  who  have  a 
privilege  or  a  mortgage  give  rise  against  the  former  to  an  artion  of 
indemnification,  but  he  can  claim  for  his  expenses  or  improvements 
only  to  the  amount  of  the  increased  value  which  is  the  result  of  the  im^ 
provements  ma4e.^* 

The  question  raised  is  an  interesting  one,  and  we  have  considered 
it  very  closely.  To  the  student  of  our  codes  the  effect  given  to  the 
pact  de  non  alienando  is  an  anomaly,  only  explained  by  reference  to 
its  derivation  in  our  law  from  the  Spanish  system. 

The  pact  is  nothing  else  than  the  expression  in  the  act  of  mort- 
gage of  a  principle,  which,  by  the  very  terms  of  Art.  3397  of  the 
Code,  is,  without  any  expression,  implied  in  every  mortgage,  viz. : 
"That  the  debtor  can  not  sell,  engage  or  mortgage  the  same  prop- 
erty to  other  persons  to  the  prejadice  of  the  mortgage  which  is 
already  made  to  another  creditor." 

It  is  difficult  to  understand  why  the  fact  that  this  principle  is  ex- 
pressed in  the  act  should  confer  any  different  rights  than  would 
result  from  its  conclusive  implication. 

There  is  no  express  provision  in  either  our  Civil  Code  or  Code  of 
Practice  on  the  subject;  and  in  the  French  law,  from  which  our  sys- 
tem of  mortgages  is  derived,  this  pact  de  non  alienando  is  not  recog- 
nized as  conferring  any  peculiar  right. 

Under  the  Spanish  law,  however,  which  long  prevailed  in  this 
State,  the  holder  of  a  mortgage  containing  this  pact  was  allowed  to 
disregard  subsequent  alienations  and  to  proceed  directly  against  the 
original  mortgagor  and  have  the  property  seized  and  sold  without 
notice  to  actual  third  possessors,  which  was  required  in  other  cases* 
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After  the  adoption  of  our  code  of  1808  the  question  arose  as  to 
whether  this  effect  of  the  pact  was  not  destroyed;  bat  the  court 
held  that  *'  the  mode  of  proceeding,  under  orders  of  seizure  and 
sale,  is  still  regulated  in  a  g^eat  measure  by  the  Spanish  laws  which 
remain  in  force  in  this  country,''  and  that  the  mortgagee's  right  un- 
der the  pact  de  non  alienando  was  not  repealed.  Nathan  vs.  Lee, 
2  Mart.  N.  S.,  p.  32. 

After  the  Act  of  1828,  which  repealed  the  Spanish  laws  and  rules 
of  proceeding,  the  question  again  arose,  and  it  was  contended  '*  that 
there  is  now  no  express  law  in  force  to  support  any  exception  to  the 
rules  of  proceeding  established  by  the  Code  of  Practice  for  hypothe- 
cary actions."    But  the  court  said:  ^<  Admitting  this  to  be  true,   it 
is  an  universal  principle,  founded  in  reason  and  law,  that  effect  must 
be  given  to  all  the  parts  of  a  written  contract  or  agreement,  and 
meaning  to  all  its  stipulations  and  phrases,  unless  such  a  construc- 
tion leads  to  absurdity.    It  is  also  a  general  rule  that  owners  of 
property  must  be  presumed  to  know  the  titles  and  encumbrances 
under  which  they  hold  it.     In  applying  these  rules  to  the  case  under 
consideration,  it  is  evident  that  the  mortgagee  intended  some  ad- 
vantage to  himself  by  the  introduction  of  the  clause  denonalienandOj 
consented  to  on  the  part  of  the  mortgagor,  beyond  what  he  would 
have  had  without  such  a  pact  or  agreement,  and  that  the  only  man- 
ner in  which  it  can  have  the  effect  intended  by  the  parties  is  to  con- 
strue it  into  an  authority  to  seize  the  property  in  the  hands  of  the 
third  possessors,  without  preliminary  proceedings,  as  in  case  of  an 
ordinary  hypothecation. "    Donaldson  vs.  Maurin,  1  La.  39. 

This  decision  is  the  fountain  head  of  our  whole  subsequent  juris- 
prudence on  this  subject.  We  consider  that  it  conclusively  negatives 
the  contenbion  so  ably  urged  by  counsel  for  appellants.  It  distinctly 
holds  that  after  the  repeal  of  the  Spanish  law  formerly  prevailing 
in  this  State,  there  remained  in  force  no  law  giving  any  exceptional 
effect  to  the  pact  de  non  aUenando^  and  that  whatever  effect  it  had 
was  derived  from  that  law  which  the  parties  made  unto  themselves 
by  their  contract;  it  interpreted  the  meaning  and  effect  of  that  con- 
tract and  declared  that  its  only  effect  was  to  authorize  a  direct 
seizure  in  the  hands  of  third  possessors,  ^'  without  preliminary  pro- 
ceedings, as  in  case  of  an  ordinary  hypothecation."  There  are  not 
wanting  very  clear  reiterations  of  this  principle  in  later  cases. 
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On  this  point  the  conrt,  in  the  case  of  Bondurant  vs.  Watson,  30 
JLn.  10,  said : 

*^  We  understand  the  effect  of  the  pact  de  rwn  alienando  to  be 
this:  where  a  mortgage  contains  this  stipalation,  the  sale  by  the 
moztgagordoes  not  prevent  the  mortgagee  from  proceeding  by  the 
•executory  process,  and  he  need  not  give  any  notice  to  the  pur- 
chaser. 

'^  A  little  reflection  will  show  that  the  pact  de  non  alienando  con- 
itains  nothing  that  the  law  does  not  imply  in  every  mortgage,  *  * 
We  understand  the  e£Pect  of  the  pact  to  be  this :  where  a  mortgage 
•contains  this  stipulation,  the  sale  by  the  mortgagor  does  not  prevent 
the  mortgagee  from  proceeding  by  executory  process  and  he  need 
give  no  notice  to  the  purchaser." 

Again,  in  Ducros  vs.  Fortin,  8  Rob.  167,  .the  court  said : 

''We  do  not  consider  the  clause  de  non  alienando  as  producing 
^e  effects  supposed  by  the  counsel.  It  does  not  absolutely  prevent 
a  sale  of  the  property  by  the  mortgagor.  The  latter  may  transfer 
the  property  subject  to  the  right  which  such  a  clause  gives  the  mort- 
gagee of  proceeding  summarily  against  it,  as  if  it  still  belonged  to  the 
mortgagor.  The  purchaser  acquires  a  valid  title,  which  he  can,  in 
like  manner,  transfer  to  others." 

In  Linn  vs.  Dee,  31  An.  218,  the  right  of  the  purchaser  of  prop- 
•erty  subject  to  a  mortgage  containing  the  pact,  to  recover  for  im- 
provements, was  expressly  recognized. 

See  also  Ducros  vs.  Fortin,  8  Rob.  167 ;  Jamison  vs.  Barelli,  20 
An.  453. 

The  correctness  of  this  is  conspicuously  illustrated  by  the  particu- 
lar form  given  to  the  pact  in  the  very  mortgage  on  which  the  bank 
proceeds,  and  which  is  derived  from  Sec.  24  of  the  charter  as  fol- 
lows : 

That  "all  property  mortgaged  to  said  corporation  for  any  purposes 
may  be  seized  and  sold  at  any  time,  according  to  law,  in  whoso- 
ever hands  or  possession  the  same  may  be,  notwithstanding  any 
alienation  thereof  or  change  of  possession  by  succession  or  de- 
iicent  to  heirs  or  legatees,  by  last  will  and  testament,  or  other- 
wise, in  the  same  manner  as  if  the  same  was  in  the  possession  of 
±he  original  mortgagor." 

This  is  the  only  pact  of  non -alienation  contained  in  the  charter  or 
mortgage ;  and  it  has  been  held  by  this  court  to  be  the  exact  eqniva- 
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lent  of  the  common  pact   de   non  alienando.     Citizens  Bank  vs. 
GiUeepie,  30  An.  1821;  Id.  vs.  Freitag,  87  An.  271. 

Now  this  section  simply  expresses,  in  plain  language,  the  precise 
sense  and  meaning  which  the  jurispradence  above  referred  to  had 
held  to  be  implied  in  the  pact  de  non  alienando,  conferring  no  ex- 
ceptional right  beyond  that  therein  stated  of  proceeding  directly^ 
against  the  property  without  notice  to  third  possessors.  The  learned 
lawyers  who  framed  this  charter  in   1885  were  obviously  doubtful 
whether,  under  the  changed  law,  the  interpretation  given  to  the  or- 
dinary pact  would  be  maintained,  and  preferred  to  give  a  clearer 
expression  to  their  contracts.    They  have  done  so,  and  can  clainx 
nothing  beyond  what  their  contract  gives  them.    This  they  have 
been  allowed,  and  have  actually  proceeded,  in  this  case,  by  execn* 
tory  process  against  the  original  mortgagee,  without  notice  to  third 
poeseesors,  in  the  very  manner  stipulated  by  their  contract. 

The  apprehension,  suggested  by  counsel,  that  mortgage  creditors 
may  be  deprived  of  their  security  by  ruinous  improvements  on  the- 
part  of  third  possessors,  has  no  greater  application  to  the  case  of 
mortgages  in  which  the  non -alienation  pact  is  expressed  than  in 
that  of  all  others  in  which  the  law  itself  writes  it;  and,  besides,  it 
has  no  foundation  under  a  first  application  of  the  principle. 

The  improvements,  by  whomsoever  made,  fall  under  the  mort- 
gage. If  they  have  not  actually  enhanced  the  value  of  the  property 
the  mortgagee  absorbs  them  without  compensation.  If  they  have 
enhanced  the  value  of  the  property,  why  should  the  mortgagee  en-^ 
rich  himself  at  the  expense  of  the  third  possessor? 

In  the  language  of  Troplong:  ^'  There  is  no  room  for  doubt  that 
improvements  placed  by  a  third  possessor  fall  under  the  mortgage 
and  are  subject  to  seizure  for  its  satisfaction,  but  equity  requires- 
that  the  third  possessor  should  be  indemnified  to  the  extent  that  they 
have  enhanced  the  value  of  the  property,  quatenus  res  pretiosior- 
facia  est;  for  the  creditors  who  dispossess  him  should  not  be  per-- 
mitted  to  enrich  themselves  at  his  expense."     8  Troplong,  Hyp.  et 

Priv.,  No.  836. 

Or  as  Pont  says :  *' From  a  sense  of  equity,  the  legislator,   who 

forbids  the  third  possessor  to  injure  the  creditor  by  deteriorating  the 
security  while  in  his  possession,  will  not,  on  the  other  hand,  permit 
the  creditors  to  profit  gratuitously  by  his  improvements.  There- 
fore, the  law,  after  announcing  the  principle  of  indemnity  for  de- 
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teriorations,  by  a  jast  reciprocity,  assares  to  the  tbird  possessor  the 
reclamation  of  the  enhanced  valne  given  by  his  improvements." 
2  Pont,  Priv.  et  Hyp.,  No.  1205. 

This  is  justice,  and  it  is,  nndonbtedly,  the  law,  applicable  equally 
to  all  mortgages,  whether  the  pact  de  non  alienando  be  expressed 
or  only  implied  in  the  contract. 

2.  The  bank  farther  contends  that  the  planting  company  and  its 
authors,  by  reason  of  their  assumptions  contained  in  their  contracts 
with  each  other,  have  become  personally  bound  to  the  bank  for  the 
debt  secured  by  its  mortgage,  and  that  this  prevents  them  from  as- 
serting any  claim  for  improvements.    These  assumptions  are  con- 
tained in  contracts  between  these  parties  to  which  the  bank  was  in 
no  manner  a  party.    They  can  have  no  effect  in  favor  of  the  bank, 
except  as  stipulations  pour  autrui,  of  which, perhaps,  the  bank  might 
have  availed  itself  by  accepting  them,  but  which,  up  to  the  time  of 
such  acceptance,  were  revocable  between  the  parties,   and  con- 
ferred no  right  whatever  on  the  bank.   Rev.  C.  C.  1890;  Gravier  vs. 
Gravier,  3  N.  S.  207;  Wiggin  vs.  Flower,  6  Rob.  406;    Mitchell  vs. 
Cooley,  5  Rob.  240. 

The  bank  has  never  accepted.  If  it  had  done  so  it  would  thereby 
have  made  itself  a  party  to  those  contracts,  which  it  would  there- 
after have  been  bound  to  recognize  and  respect.  Mitchell  vs. 
Cooley,  5  Rob.  240. 

While  such  acceptance  would  not  have  operated  a  novation  of  the 
debt,  it  would  unquestionably  have  disabled  the  bank  from  dis- 
regarding these  alienations  to  which  it  had  thus  made  itself  a 
party.  The  proceeding  in  this  case  and  all  the  contentions  of  coun- 
sel which  we  have  been  considering  are  based  upon  the  assumption 
that  the  bank  is  in  no  manner  affected  by  those  alienations,  that,  as 
to  it,  they  produced  no  effect,  and  that  it  was  entitled  to  treat  them 
as  if  they  did  not  exist.  It  is  impossible  to  say  this,  and  then, 
uno  flatu,  to  say  I  have  accepted  these  stipulations,  have  made  my- 
self a  party  to  these  contracts,  and  hold  you  bound  by  them. 

The  case  of  Latiolais  vs.  Citizens  Bank,  33  An.  1444,  only  held 
that  by  the  acceptance  of  such  an  assumption  the  bank  did  not 
waive  the  pact  de  non  alienando  so  far  as  the  original  mortgagee  was 
concerned,  who  was  the  only  party  urging  it.     We  said: 

''The  pact  de  non  alienando  was  not  abandoned.  On  the  con- 
trary, it  was  carried  out  by  the  proceedings  against  Sproule  and 
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Others.  Admitting  that  it  was,  however,  what  is  it  to  the  plaintiff, 
who  is  the  administratrix  of  the  succession  of  the  original  mortga- 
gor, whether  it  ever  existed  at  all?"  No'one  conld  question  the  cor- 
rectness of  this  decision,  but  it  has  no  application  to  the  point  here 
at  issue,  which  concerns  only  the  rights  of  third  possessors. 

It  is  too  late  for  the  bank  now  to  urge  an  acceptance  of  these 
stipulations y  and  it  is  conclusively  estopped  from  doing  so. 

3.  The  final  question  under  this  branch  of  the  case  is  as  to  the 
settlement  of  the  amount  due  for  improvements. 

The  principle  applicable  is  very  clearly  stated  by  Toulier:  "  The 
third  possessor  can  recover  only  for  improvements  gum  rem  melio- 
rtm  faciunty  and  not  for  those  gum  rem  deteriorem  non  ainunt.  The 
only  question  is  to  ascertain  if  there  has  been  an  enhancement  of 
valoe. 

'^  Whether  such  enhancement  result  from  expenses  necessary  in 
their  orig^  but  carried  to  the  point  of  improvement,  or  whether 
they  result  from  less  urgent  expenses,  matters  nothing.  If  there 
has  been  an  enhancement,  the  right  arises  to  claim  it  to  the  extent 
of  the  increased  value.  If  there  has  been  no  enhancement,  the  third 
possessor  has  no  recourse  except  against  his  vendor."  3  Trop., 
Priv.  et  Hyp.,  No.  888  (bis),  p.  605. 

We  have  examined  the  evidence  in  the  case  very  critically.  No 
doubt  some  of  the  improvements  claimed  belong  to  the  class  of  or- 
dinary repairs,  merely  intended  to  preserve  the  atatuaqtw^  which  the 
possessor  was  bound  to  make  and  for  neglect  to  make  which  he 
woQld  have  been  responsible  under  Article  8407  as  '*  deteriorations 
proceeding  from  his  neglect."  Of  course,  these  could  not  operate 
to  enhance,  but  only  to  maintain,  the  value.  But  the  new  church, 
the  new  cabins,  the  new  fences,  the  new  levee,  and  perhaps,  to 
some  extent,  the  extensive  repairs  to  the  dwelling  house,  are  cer 
tainly  entitled  to  consideration. 

The  following  decisions  relied  on  by  counsel  for  appellant  do  not 
apply  to  this  case:  D'Aquin  vs.  Coison,  8  La.  898;  Haynes  vs.  Har- 
bor, 14  An.  286;  McKenzie  vs.  Bacon,  41  An.  18. 

They  relate  to  controversies  between  evicted  possessors  and  their 
warrantors  or  vendors,  or  between  such  mere  possessors  in  good 
faith  and  the  true  owner,  which  rest  on  different  principles.  In 
those  cases  the  benefits  derived  by  the  possessor  from  his  improve- 
ments, as  well  as  their  cost,  are  to  be  considered. 


208  SUPREME  COURT  OF  LOUISIANA. 

Bank  ts.  Miller  et  al. 

Here  we  have  nothing  to  do  with  either  benefits  or  cost,  except  with 
the  latter  as  limiting  the  possible  claim  of  the  third  possessor.     We 
have  simply  to  inquire  whether  the  improvements  have  enhanced 
the  value,  or  are  of  a  nature  which  only  prevented  deterioration. 
The  improvements  are  not  to  be  considered  separately,  but  in  blockj 
and  it  is  to  be  determined  whether,  as  a  whole,  they  have  enhanced 
the  value  of  the  security,  and  to  what  extent.    The  estimates  of 
various  witnesses  on  this  precise  question  are  found  in  the  record. 
They  differ  widely.     We  think  the  judge  a  quo  made,  in  his  judg- 
ment, a  very  conservative  and  satisfactory  estimate,  and  while  both 
parties  complain,  we  should  not  feel  that,  by  disturbing,  we  could 

improve  it. 

II. 

The  suit  of  the  Bank  vs:  Ober  &Son8  Co.  et  al.  is  to  recover  rents 
alleged  to  have  been  collected  by  the  latter  after  the  date  of  the 
bank's  seizure  in  the  case  just  decided. 

It  appears  that  early  in  1891  Ober  and  others,  vendors  of  the  Ex- 
celsior company,  had  issued  a  seizure  and  sale  in  foreclosure  of 
their  mortgage  under  which  the  property  was  taken  in  possession 
by  the  sheriff.  In  that  suit  it  was  agreed  between  plaintiff  and  de- 
fendant that  the  sheriff  should  cultivate  the  property  provided  the 
plaintiffs  would  furnish  the  means,  the  expenses  up  to  the  date  of 
sale  to  be  taxed  as  costs,  and  D.  M.  Slocum  was  appointed  as  custo- 
dian and  manager. 

Slocum  made  contracts  with  tenants  by  which  the  land  was 
leased  for  the  year  for  rents  payable  in  kind  out  of  the  crops. 

Defendants  (in  this  case)  furnished  the  tenants  with  mules  and 
teams  to  work  the  land  and  also  advanced  them  supplies. 

In  May,  1891,  the  bank  issued  its  executory  process  and  seized 
the  property. 

After  this  seizure  the  cultivation  and  management  of  the  planta- 
tion went  on  as  before.  Slocum  remained  in  charge  and  devoted 
his  time  as  manager,  without  interference  by  the  bank. 

As  the  crop  was  gathered  and  ginned  he  collected  the  rents.  After 
he  had  collected  rents  to  the  extent  of  8271  pounds  of  lint  cotton, 
the  bank,  under  an  order  from  the  sheriff,  demanded  delivery  there- 
of and  it  was  handed  over  to  the  bank. 

He  refused  to  give  the  bank  any  more  of  the  rent  cotton,  the 
balance  of  which  was  shipped  for  account  of  defendants. 
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The  total  rent  cotton  collected  was  22,000  pounds,  worth  in  all 
ibont  $1800,  of  which,  as  above  stated,  the  bank  received  8271 
poonds,  worth  abont  $700. 

It  is  claimed  that  defendants  most  pay  over,  without  deduction^ 
the  whole  of  the  rent  collected. 

We  consider  the  claim  inequitable  and  untenable  in  law. 

The  rent,  though  it  became  due  after  the  bank's  seizure,  was  con- 
tracted for  and  attributable  to  the  year,  and  the  defendants  were 
entitled  to  t^e  proportion  thereof  due  on  account  of  the  part  of  the 
year  which  had  expired  prior  to  the  bank's  seizure,  which  took 
place  on  May  1,  being  four  months,  or  one-third  of  the  total  rents* 
The  bank  should  also  be  held  for  two- thirds  of  the  expenses  of  Mr* 
Slocnm's  management  and  services,  which  are  shown  to  have  been 
worth  abont  $800  and  which  were  necessary  to  the  realization  of 
the  rents. 

A  brief  calculation  on  this  basis  will  show  that  there  remains  due 
to  the  bank  out  of  the  rents  just  about  the  sum  decreed  in  the  judg- 
ment of  the  court  below,  which  we  see  no  reason  to  alter. 

Judgment  affirmed. 


44   90» 
44   7K 

NO-  10,870  ^ 

4e      49 

Mrs.  SAiiLY  C.  Pdgh  vs.  Moore,  Hyams  &  Co.  ,J?_J? 

I  dA    583 
If  a  broker  or  other  aK^nt  transfer  paper  by  dellTery  without  dlsoloeiog  who  '___- 

hia  principal  is,  he  is  himself  to  be  regarded  as  a  principal  in  the  transaction,  .^   ^ 

and  the  party  responsible  to  refund  money  paid  for  bonds  which  were  valne- 

lesa. 


The  term  assignment  is  applied  to  the  transfer  of  instruments  which  are  nego- 
tiable without  endorsement.  If  a  bond  is  not  a  valid  subsisting  obligation 
according  to  its  purport  the  assignor  Is  liable  in  a  suit  to  recover  amount  paid 
him,  as  the  price,  because  It  was  not  that  which  It  was  held  to  be,  and  the  as- 
signee did  not  receive  any  consideration. 

A  State  bond  in  negotiable  form,  which  has  come  into  the  hands  of  innocent 
holders  after  having  been  fraudulently  reissued  from  the  Treasurer's  office, 
is  subject  to  defence.  • 

An  officer  can  not  ratify  an  irregular  issue  of  securities  of  the  State  or  give 
value  to  paper  Issued  uUra  pires,  or  fraudulently. 

The  State  is  not  liable  for  Its  paper  promises  fraudulently  issued  and  put  Into 
eirculatlon.  not  even  when  put  In  circulation  by  Its  Treasurer. 

14 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J,  

Charles  F.  Claibomey  for  Plaintiff  and  Appellee,  cited :  20  Wendell 
6SH\  Daniel,  Negotiable  Instmments,  Sees.  806,  308;  Tiedmen,  on 
Commercial  Paper,  Sec.  86;  2  Parsons  on  BUls,  pp.  88  and  89; 
4'N.  S.  628;  2  An.  569;  14  An.  444;  C.  C,  Art.  2474  and  seg. ; 
Troplong,  Vente,  2  Vol.,  Sees.  934,  932;  Aubry  and  Ran,  p.  442; 
16  Duranton,  Sec.  610;  24  Laurent,  Sees.  642, 643;  6Marcad6,  on  Art. 
1698,  p.  361,  Sec.  1.  

Bayne,  Denegre  <fir  Bayne,  for  Defendants  and  Appellants,  cited : 
O.  C.  Art.  8018;  12  M.  84;  11  An.  170;  20  An.  664;  92  U.  S.  447; 
124  U.  S.  646;  7  WaU.  667;  16  Pet.  877;  91  U.  S.  898;  81  An.  176; 
107  U.  S.    740;  97  U.  S.  446;  91  U.  S.  898;  28  An.  662. 


H,  L,  Lazarus,  Amicus  Curiae. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  sues  to  recover  of  defendants  the  amount 
paid  them  for  five  State  bends  she  alleges  are  worthless. 

They  were  bought  by  her  on  the  24th  of  April,  1889,  for  the  sum 
of  ¥4448.76. 

She  subsequently  discovered  that  these  bonds  were  not  valid,  and 
that  the  State  claimed  them,  as  they  had  been  fraudulently  reissued. 

Four  of  them  are  numbered  742,  842,  866  and  888,  and  are  part  of 
the  consolidated  bonds  held  by  the  Treasurer  of  the  State  of  LoniBi- 
ana  for  the  use  of  the  < 'Agricultural  and  Mechanical  College,"  and 
which  are  null  and  void  since  the  1st  day  of  January,  1880,  under 
Article  238  of  the  Constitution.  In  addition  to  their  nullity,  this 
article  prescribes  that  the  General  Assembly  shall  never  make  any 
provision  for  their  payment,  and  that  they  shall  be  destroyed. 

Another  of  the  bonds  bought  is  numbered  6611,  and  is  a  consol- 
idated bond  which  had  been  exchanged  under  Act  121  of  1880,  for  a 
constitutional  bond. 

The  act  just  quoted  orders  in  matter  of  the  exchange  of  constitD- 
tional  for  consolidated  bonds,  that  the  Treasurer,  before  delivering 
the  former,  shall  designate  in  blank  kept  for  the  purpose,  on  the  face 
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tiwrtof,  the  number  of  the  old  consolidated  bond  for  which  the  new 
was  glTen  in  exchange,  and  shall  stamp  the  consolidated  bond  re- 
cAiYed,  after  having  detached  from  it  the  coupon  which  fell  dne  on 
the  1st  of  January,  1880. 

Reports  were  to  be  made  by  the  Treasurer  to  the  Auditor  at  the 
end  of  each  quarter,  showing  the  number  and  denomination  of  all 
the  consolidated  bonds  stamped  as  required.  They  were  to  be  de^ 
itroyed. 

It  was  under  the  provisions  of  the  said  act  that  this  bond  6611 
vsB  received  by  the  Treasurer. 

Plaintiff  tendered  the  bonds  to  the  defendants  and  demanded  valid 
bonds  in  lieu,  or  the  price. 

The  defendants  in  their  answer  plead,  that  they  acted  as  brokers, 
andnot  as  vendors;  that  these  bonds  were  negotiable  instruments, 
not  yet  due,  transferable  by  delivery,  and^did  not  entail  any  lia- 
bility or  warranty  upon  the  vendor,  and  that  they  had  been  issued 
by  6he  State  and  put  in  circulation  by  its  officers  for  full  value,  and 
that  their  rights  are  protected  by  the  Constitution  and  laws  of  the 
United  States  and  the  law  merchant,  by  which  they  must  be  decided. 

There  was  judgment  for  plaintiff  and  the  defendants  have  ap- 
pealed. 

With  reference  to  the  capacity  in  which  the  defendants  ncted, 
whether  as  brokers  or  principals,  we  summarize  the  evidence  as 
followB: 

That  defendants  are  brokers  by  occupation,  and  that  at  the  date  of 
thesale  of  these  bonds  to  the  plaintiff  they  were  engaged  in  buying 
bonds  for  themselves  and  others;  that  plaintiffs'  agent  asked  a  mem- 
ber of  the  defendant  firm  to  let  him  have  some  of  these  bonds  for 
his  principal  at  cost  price. 

That  this  was  declined  unless  a  broker's  commission  was  paid ; 
that  this  the  agent  finally  consented  to  pay. 

This  Is  corroborated  by  another  member  of  the  firm. 

The  agent  corroborates  these  statements  in  some  particulars,  but 
denies  that  he  dealt  with  the  defendants  as  brokers  and  that  there 
was  any  brokerage  compensation. 

It  appears  that  no  statement  of  the  purchase  was  made  and  handed 
to  the  purchaser,  as  is  customary  when  brokers  act  for  third  parties. 

That  the  defendants  did  not  at  any  time  make  known  to  plaintiff 
who  was  the  principal  and  owner  of  these  bonds,  if  they  were  not. 
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With  reference  to  the  frandalent  reissaing  of  the  ^*  Mechanical  and 
Agricaltnral  College  "  bonds  Nos.  742,  842,  866  and  888  and  the  pos- 
session  of  the  state : 

The  facts  are  that  they  were  designated  in  statement  '*E"  of  the 
report  of  the  State  Treasurer  to  the  Governor  for  the  year  1879, 
from  which  we  copy : 

lb  His  Excellency  F.   T.   NtchoUs,  Chvemor  of  the  State  of  Louisiana: 

Sib — In  accordance  with  the  requirements  of  law  (Art.  No.  96,  Ex- 
tra Session,  Section  80,  of  1877)  I  respectfully  submit  the  foUowins^ 
report  of  the  financial  operations  of  this  department  for  the  past 
fiscal  year,  commencing  the  1st  day  of  January,  1879,  to  the  81st  day 
of  December,  1879,  inclusive,  embracing  its  receipts,  disbursements^ 
etc.,  from  the  various  funds,  as  provided  by  existing  laws. 

The  treasift^r's  report  consists  of  statements  A,  B,  C,  D  and  E. 
Statement  <'  A "  shows  an  account        *        *        *        *         • 
Statement  ^'B"  shows  an  account         «        *        *        *        * 
Statement "  O "  shows  an  account         *         •         »        ♦        * 
Statement  *'D"  shows  an  account         ♦        ♦        ♦        ♦         ♦ 
Statement  "  E  "  shows  a  detailed  statement  of  the  bonds  held  by 
the  State  Treasurer  in  trust  for  the  Mechanical  and  Agricultural  Col- 
lege, and  the  bonds  belonging  to  the  Louisiana  State  University;  al- 
so  of  the  bonds  returned  by  A.  Luria,  cashier  Louisiana  National 
Bank,  on  June  7,  1878,  in  exchange  of  warrant  No.  2222  as  per  judg- 
ment of  the  Third  District  Court  of  New  Orleans,  No.  26,115,  and  of 
the  Supreme  Court  of  Louisiana,  No.  7149,  and  pledge  of  the  lessees 
of  the  Louisiana  State  penitentiary,  etc. 

The  residue  of  the  report  is  a  compilation  of  the  monthly  reports 
of  the  banks,  banking  institutions,  savings  banks,  etc.,  published  in 
accordance  with  the  provisions  of  Art.  91  of  Section  6  of  1877. 

All  of  which  is  respectfully  submitted. 

(Signed)  E.  A.  Burkb,  State  Treasurer. 

Extract  from  the  said  report : 

"Statement  *E.' 

"  Description  of  bonds  on  hand  in  the  State  Treasury  held  by,  and 
belonging  to,  the  < Agricultural  and  Mechanical  College,'  and  to  the 
*  Louisiana  State  University,'  etc. 
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•  (  i 


Mechanical,  and  AaBicnLTUKAL  Coli/Ege,' 

Ose  hundred  and  ninety- six  bonds  of  $1000  each,  issued  by  the  State 
of  Louisiana,  ander  Act  No.  3  of  1879,  Nos.  710  to  906  inclusive,  » 
$195,000. 

Necessarily  including  the  bonds  involved  in  this  suit,  viz. :  Nos. 
742,  842,  866  and  883. 

Other  official  reports,  of  subsequent  date,  were  offered  in  evi- 
dence. They  were  objected  to  on  the  ground  that  they  were  not  the 
best  evidence  which  could  be  produced. 

The  court  overruled  the  objection  and  admitted  the  testimony. 

The  first  report,  that  of  1879,  shows  that  the  bonds  were  in  the 
treasury  at  the  time  it  mentions,  and  while  those  made  subsequently 
do  not,  from  personal  knowledge,  establish  that  they  were  in  the 
treasury  in  1879,  nevertheless  they  tend  to  prove  the  correctness  of 
that  of  1879.  The  records  of  the  State  make  proof  of  the  verity  of 
their  contents.     Best  on  Evidence,  p.  454. 

The  fact  that  the  Treasurer  was  indicted  in  1888  for  alleged  crim- 
inality in  the  fraudulent  reissue  of  these  bonds,  and  that  he  is  a 
fugitive  from  justice,  will  not  destroy  the  effect  of  records  as  evi- 
dence accepted  at  all  times  as  correct  previous  to  1888. 

With  reference  to  the  consolidated  bond  (5611),  it  is  proven  that 
in  1883  it  was  presented  to  the  State  Treasurer  to  be  exchanged  for 
a  constitutional  bond.    It  was  exchanged  and  extinguished. 

The  State  claims  their  return  and  refuses  to  recognize  them  as  a 
debt. 

Thb  Bbokebs'  Responsibility   in  Transferring  Bonds  by  Db- 

UVBRY. 

The  first  proposition  presented  by  the  defendants  is  that  they 
acted  as  brokers,  and  are  not  indebted  for  the  amount  claimed. 

In  considering  this  defence,  it  is  necessary  to  determine  what  are 
the  functions  of  a  broker. 

He  is  an  intermediary  employed  to  negotiate  a  matter  between- 
two  parties,  and  for  that  reason  is  considered  the  mandatary  of  both. 
When  he  is  the  mandatary  of  the  purchaser  and  buys  from  a  third 
party^the  agency  must  be  disclosed,  either  at  the  time  of  the  con- 
tract or  at  the  trial,  in  order  that  he  may  be  considered  the  broker 
and  relieved  from  all  responsibility  as  principal. 
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If  the  plaintiff  has  a  right  ^f  action,  it  can  not  be  defeated,  as  in 
this  case,  by  withholding  the  name  of  the  principal  and  pleading  the 
exemption  of  a  broker. 

We  quote  from  Daniels,  Vol.  1,  p.  684 : 

<^  It  is  quite  clear  that  if  a  broker  or  other  agent  transfer  prop- 
erty by  delivery  without  disclosing  who  his  principal  is,  he  is  himself 
to  be  regarded  as  principal  in  the  transaction,  although  the  party 
dealing  with  him  may  have  known  that  he  was  the  broker  and  agent 
for  some  person. 

**And  this  doctrine  has  been  applied  to  compel  a  broker  to  refund 
money  paid  for  note  sold  by  him  to  the  plaintiffs,  although  he  had 
paid  over  the  money  to  the  principal." 

LlABILETY  OP  THE  ASSIGNOR   OP  BONDS  PAYABLE  TO  BEARER. 

In  the  order  of  the  defence  the  defendants  next  contend  that  it  is 
well  established  that  the  buyer  has  no  cause  of  complaint  if  he  gets 
the  exact  thing  he  buys;  that  each  had  the  same  means  of  informa- 
tion ;  neither  had  Any  suspicion  that  there  was  anything  wrong  with 
the  bonds,  that  it  was  an  ordinary  case  of  bargain  and  sale,  but  es- 
sentially a  transaction  in  which  both  took  their  chances  of  loss,  that 
these  bonds  were  current  in  the  market  as  Louisiana  State  bonds. 

The  representations  made  by  vendors  were  in  good  faith  and  be- 
lieved by  both  parties  to  be  true,  that  they  were  selling  valid  bonds 
of  the  State  of  Louisiana. 

The  unquestioned  intention  of  the  plaintiff  was  to  buy  valid  obli- 
gations of  the  State ;  instead,  she  received  five  bonds  that  were  null 
and  void. 

For  these  she  paid  a  price  for  which  she  did  not  receive  any  con- 
sideration. 

The  question  for  our  determination,  on  this  point,  is  whether  a 
purchaser  who  buys  bonds  in  the  market  must  lose  the  price,  if  he 
receives  fraudulent  reissues  of  bonds  instead  of  valid  and  binding 
obligations  upon  the  State,  which  he  intended  to  buy.  This  question 
iavolves  the  necessity  of  deciding  what  are  the  liabilities  of  assignors 
of  instruments  payable  to  bearer. 

The  assignor  of  such  an  instrument  guarantees  that  he  has  a  good 
title  to  the  instruments  and  has  a  right  to  sell  them. 

The  illegality  of  the  instruments  constitutes  a  failure  of  consider- 
ation* 
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Knowledge  of  the  illegality  on  the  part  of  the  vendor  is  not  es- 
sential to  make  him  liable  for  the  price  received. 

"We  think  whoever  gives  negotiable  paper,  transferable  by  de- 
livery, warrants  that  the  signatores  are  genuine.'"  And  Mr.  Justice 
Story,  in  his  work  on  promissory  notes,  lays  it  down  that  there  is  a 
varranty  of  title.     Promissory  Notes,  Sec.    118. 

He  warrants  *^  by    implication,  unless  otherwise   agreed,  that  its 

face  is  a  true  description   of  its  character,  both  in   respect  to  its 

^nuineness,  to  its  validity  and  legal   operation,  to  the  competency 

of  the  parties,  and  also  that  he  is  the  lawful  holder,  having  a  valid 

title  and  right  to  transfer  it,  and  that  he  has  no  knowledge   of  any 

facts  which  prove  the  paper,  as  originally  valid,   to   be   worthless, 

either  by  the  insolvency  of  the  principal,  or  by  having  been  paid,  or 

otherwise  by  having  become  void  and  defunct."     Daniel,    Sec.     737, 
3  Ed. 

fhe  assignor  engages  that  the  instrument  is  what  it  purports  to 
be,  i.  e.,  the  valid  obligation  of  those  whose  names  are  upon  it. 

The  rule,  says  Judge  Parsons,  is  of  universal  application  that  the 
vendor,  without  endorsement,  warrants  that  the  paper  is  of  the  kind 
and  description  it  purports  to  be. 

This  is  a  well  settled  principle  of  commercial  law,  t.  e.,  implied 
warranty  in  sales  as  applicable  to  negotiable  instruments  transfera- 
ble by  delivery. 

An  exception  arose  under  a  decision  of  the  United  States  Supreme 
Court  and  a  different  rule  was  announced  as  applying  to  assignors  and 
assignees  of  government  securities,  i.  e. ,  that  the  assignor  does  not 
impliedly  guarantee  that  the  officer  has  authority  to  issue  the  securi- 
ties he  transferred  by  delivery.  In  Otis  et.  al.  vs.  CuUom,  receiver, 
92  U.  S.  447,  a  city  bond  issued  in  Kansas  was  sold  to  plaintiffs. 

The  court  held  the  bond  void  on  the  ground  that  the  Legislature 
bad  no  power  to  adopt  the  act  authorizing  its  issue. 

The  transf errees  sued  to  recover  back  what  they  had  paid  for  the 
invalid  bond. 

The  court  held  that  in  such  cases  there  is  only  an  implied  warranty 
of  title  and  genoineness,  and  that  if  there  was  no  gpiaranty  and  no 
fraud  or  misrepresentation  on  the  part  of  the  vendor  the  transferees 
were  without  rights  to  recover. 

This  case  followed  Lambert  vs.  Heath,  an  English  case  (15  Mee. 
and  W.  486) .     The  rule  is  the  same  in  both.     In  the  last  case  the  de- 
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fendant    bought    for   the    plaintiff  certain  certificates   of  Kentish 
Coafit  Railway  scrip. 

The  directors  repudiated  the  scrip  on  the  ground  that  the  secve- 
tary  had  acted  without  authority  in  issuing  them. 

An  action  was  brought  to  recover  back  the  money  paid  for  these 
invalid  scrips. 

The  court  said :  ''The  question  i^  simply  this:  Was  v^hat  the 
parties  bought  in  the  market  Kentish  Coast  Railway  scrip?  It  ap- 
pears that  it  was  signed  by  the  secretary  of  the  company,  and  if  this 
was  the  only  Kentish  Coast  Railway  scrip  in  the  market,  as  appears 
to  have  been  the  case,  and  one  person  chooses  to  sell  and  another  to 
buy,  then  the  latter  has  got  all  that  he  contracted  to  buy." 

In  both  of  these  cases  all  the  securities  were  null  and  void. 

In  the  case  at  bar  only  comparatively  few  bonds  were  worthless, 
and  it  happens  in  buying  a  larger  number  those  sued  on  were  of  the 
worthless. 

In  a  Nebraska  case  the  distinction  was  made  that  there  were  two 
sets  of  securities  in  the  market  of  the  same  general  description,  one 
legal  and  the  other  illegal,  proof  of  which  fact  enabled  the  par- 
chaser  of  the  illegal  securities  to  recover  back  the  purchase  money, 
on  the  ground  that  he  had  purchased  something  very  different,  viz. : 
the  legal  security  of  the  same  description.     12  Neb.  (1888)  28. 

Judge  Daniel,  referring  to  this  case,  says,  Vol.  1,  Sec.  734:  "The 
distinction  is  a  clear  one,  and  the  decisions  of  the  Supreme  Court, 
limited  to  the  facts  of  the  case  before  it,  is  not  irreconcilable  with 
the  general  principles  stated  in  the  text,  to  which  we  have  had  occa- 
sion to  refer  as  applying  to  this  case. 

''  While  an  assignment  is  not  equivalent  to  an  endorsement,  a 
transfer  without  endorsement  is  of  the  same  force  as  a  sale  of  goods, 
and  does  not  fall  under  mercantile  law."  Randolph  on  Comm^- 
-cial  Paper,  Vol.  11,  p.  442. 

The  principles  of  implied  guarantee  by  the  assignors  of  securities 
payable  to  bearer  is  but  slightly  removed,  if  at  all,  from  those  laid 
down  in  the  Civil  Code  respecting  the  liability  of  the  vendor. 

The  seller  is  bound  to  warrant  the  thing  which  he  sells,  to  main- 
tain the  buyer's  peaceable  possession,  and  to  g^uarantee  against  the 
hidden  defects  of  the  thing  sold. 
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**  He  who  sells  a  credit  or  an  incorporeal  right  warrants  its  exist- 
ence at  the  time  of  the  transfer,  though  no  warranty  be  mentioned 
in  the  deed."     C.  C.  2646. 

The  anthorities  pgree  that  the  assignor  of  a  security  transferable 
by  delivery  warrants  that  it  is  not  fictitious.  , 

The  defendants  contend  that  plaintiff  had  the  knowledge  they 
had  with  reference  to  these  bonds;  each  had  the  same  means  of 
information;  neither  had  any  suspicion  that  there  was  anything 
wrong  about  the  bonds. 

That  is  andoubtedly  true.  Against  each  of  the  parties  to  the  suit 
the  same  presumption  arises,  that  they  had  knowledge  of  the  laws 
relating  to  these  bonds.  They  had  the  notice  every  one  is  presumed 
to  have  of  the  law. 

The  fact  remains  that  in  an  intended  purchase  plaintiff  has  paid 
an  amount  for  which  she  did  not  receive  anything  in  return. 

Thb  State  Is  Not  Responsible  for  Bonds  Fraudulently  Re- 
issued IN  Violation  op  Her  Laws. 

The  third  and  last  ground  of  defence  is,  that  the  defendants  were 
holders  for  valae  before  maturity  of  negotiable  paper  of  the  State  of 
Loaisiana,  and  that,  applying  the  law  governing  commercial  paper, 
she  1b  liable,  and  has  incurred  all  the  responsibilities  of  private  per- 
sons under  the  same  circumstances. 

While  this  is  in  the  main  true,  the  State  is  not  lightly  exposed  to 
pay  its  securities  twice. 

These  bonds  could  not  have  any  legal  vitality  after  they  were 
withdrawn  from  commerce. 

The  embezzlement  committed  in  reissuing  them,  and  the  flagrant 
violation  of  law,  made  them  valueless  in  any  hands. 

It  is  settled  that  debts  unlawfully  contracted  by  a  municipal  cor- 
poration are  not  binding  upon  it,  although  negotiable  in  form. 

If  there  is  no  authority  to  issue  its  bonds  or  commercial  paper, 
there  can  be  no  bona  fide  holder  in  the  commercial  sense  of  the  term. 
Townsip  of  East  Oakland  vs.  Skinner,  4  Otto,  255 ;  Marsh  vs.  Fulton 
County,  10  Wall.  676;  School  Directors  vs.  Pogleman,  76  111.  189; 
Oecil  vs.  Board  of  Liquidation,  30  An.  34. 

In  Ohisholm  vs.  The  City  of  Montgomery,  2  Woods,  p.  594,  it  was 
held  that  the  negotiable  form  of  the  security  did  not  preclude  the 
defendant  from  denying,  the  authority  of  the  officers  by  whom  the 
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faith  of  the  city  had  been  pledged;  that  the  officers  and  agrents  of 
private  corporations,  entrusted  by  them  with  the  management  of 
their  own  business  and  property,  may  subject  their  principals  to  the 
consequences  of  their  unauthorized  act,  but  that  the  body  politic  is 
not  thus  bound  by  the  acts  or  declarations  of  its  agents.  '*  If  it  could 
be,  unbounded  scope  would  be  given  to  the  peculations  and  frauds 
of  public  officers;  *'  that  third  persons  holders  of  the  bonds  were 
bound  to  take  notice  of  the  defects. 

These  and  other  exceptions  have  led  us  to  the  conclusion  that  all 
the  responsibilities  of  private  persons  do  not  form  part  of  the  obli- 
gations of  municipal  corporation  on  its  bond,  nor  of  the  State. 

In  John  S.  Caguin,  Respondent,  vs.  The  Town  of  Hancock,  84  Ne-w 
York,  it  was  held  that  there  can  be  no  bona  fide  holder  of  town  bonds 
within  the  meaning  of  the  law  applicable  to  negotiable  paper,  as 
they  are  only  binding  upon  the  town  when  issued  in  the  way  pointed 
out  by  statute. 

In  Moffat  vs.  United  States,  112  U.  S.,  the  court  decided  that  the 
United  States  do  not  guarantee  the  integrity  of  its  officers  and  hold 
themselves  bound  by  their  misconduct  or  fraud. 

Says  the  court  in  that  case:  ^^The  position  that  as  the  frauds 
charged  were  committed  by  officers  of  the  United  States,  the  court 
erred  in  not  holding  their  acts  to  be  binding,  and  in  not  giving  to  the 
patents  the  force  of  valid  conveyances,  is  certainly  a  novel  one. 
The  government  does  not  guarantee  the  validity  of  the  acts  of  its 
officers.  It  prescribes  rules  for  them,  requires  an  oath  for  the  faith- 
ful discharge  of  their  duties,  and  exacts  from  them  a  bond  with 
stringent  conditions.  It  also  provides  penalties  for  their  misconduct 
and  fraud,  but  there  its  responsibility  ends.  They  are  but  the  ser* 
vants  of  the  law,  and,  if  they  depart  from  their  requirements,  the 
government  is  not  bound.  There  would  be  a  wild  license  to  crime 
if  their  acts,  in  disregard  of  the  law,  were  to  be  upheld  to  protect 
third  parties."  See  also  District  of  Columbia  vs.  Cornell,  180  U.  S., 
p.  665. 

The  State  government  requires  similar  formalities  to  be  complied 
with  by  its  officers.  The  required  oath  was  taken  and  bond  fur- 
nished. 

The  criminal  statutes  provide  punishment  against  their  frauds. 
If  with  these  requirements  the  responsibility  of  the  United  States 
ends,  for  similar  reasons  that  also  of  the  State  ends. 
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It  has  been  held  in  England  in  recent  cases  that  a  corporate 
bond  in  negotiable  form,  which  had  come  into  the  plaintiff's  hands 
for  value  after  having  been  stolen  from  the  rightful  owner,  was  sub- 
ject to  defence."    Randolph  on  Commercial  Paper,  Sec.  327. 

Free  school  bonds  were  sold  by  the  Auditor  and  Treasurer  under 
act  81  of  1872. 

The  court  declared  the  act  unconstitutional,  and  denounced  it  as 
an  act  of  spoliation,  intended  and  designed  to  deplete  the  treasury 
of  every  available  asset  or  fund.  State  of  Louisiana  vs.  Durant, 
29  An.  81. 

The  Sun  Mutual  Insurance  Company  became  the  owner  of  eleven 
of  these  bonds  before  maturity  for  valuable  consideration.  Suit  was 
brought  by  the  company  against  the  Board  of  Liquidation  to  have 
them  funded. 

The  court  decided  against  the  application  to  fund,  and  held  that  the 
laws  of  1855  and  1857  setting  aside  these  bonds  for  the  schools  took 
them  out  of  commerce,  and  that  third  persons,  however  innocent, 
could  not  hold  them  as  owners. 

These  bonds  were  sold  under  some  color  of  law.  The  sale  had 
legislative  sanction,  and  the  Auditor  and  Treasurer  acted  in  com- 
pliance with  a  statute  which  was  subsequently  declared  unconstitu- 
tional. 

In  the  matter  of  the  bonds  now  under  consideration,  their  reissue 
from  the  treasurer's  office  was  an  outrageous  fraud  which  absolutely 
vitiates  them  in  any  hands  in  which  they  may  be  found. 

By  taxation,  private  property  is  appropriated  to  public  ends  and 
legitimate  purposes.  The  element  of  negotiability  of  bills,  notes 
and  bonds  makes  a  contract  founded  upon  paper  adopted  for  circu- 
lation different,  in  meny  important  particulars,  from  other  contracts 
known  to  the  law. 

That  element  loses  all  force  when  paper  has  been  placed  in  com- 
merce, in  violation  of  law,  to  perpetrate  a  fraud  upon  the  State. 

The  holder  of  the  bonds  of  a  municipal  corporation  is  bound  to 
look  to  the  action  of  the  officers  and  ascertain  whether  the  law  has 
been  so  far  followed  by  them  as  to  justify  the  issue. 

The  rights  of  a  State  can  not  be  less.  The  decisions  relating  to 
private  corporations  and  to  persons  do  not  apply  against  the  State* 

The  State's  authority  to  issue  bonds  is  founded  on  law,  of  which 
every  one  is  presumed  to  have  knowledge. 
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Those  who  deal  in  State  secarities  will  be  presamed  to  have 
examined  them  and  to  have  known  whether  they  coold  be  in  com- 
merce. 

The  dealer  in  bonds  of  private  corporations,  or  in  bills  and  notes 
of  individuals,  has  not  the  same  opportunity  of  examination  and  the 
same  presumption  of  law  does  not  arise. 

The  by-laws  of  corporations  are  not  open  to  inspection  by  those 
who  deal  in  securities. 

Those  who  dealt  in  State  securities  had  opportunity  to  know 
whether  the  treasurer  had  any  lawful  right  to  issue  them,  for  the 
reason  that  his  authority,  if  any  existed,  was  to  be  found  in  public 
statutes;  and  if  they  did  not,  in  fact,  examine,  as  it  was  their  privi- 
lege to  do,  before  buying,  they  will  be  presumed  to  have  done  so 
and  to  have  known  that  they  were  issued,  without  authority  of 
law,  and  therefore  void  in  the  hands  of  any  holder,  either  with  or 
without  notice. 

The  bonds  sued  upon  are  the  property  of  the  State,  and  were 
within  her  reach  and  in  her  possession  when  they  were  ordered  to 
be  destroyed. 

In  argument,  it  is  urged  that  the  State  is  estopped  by  the  informa- 
tion given  by  one  of  her  officers  that  the  bonds  sued  upon  were 
valid  bonds. 

If  that  plea  were  maintained  it  would  be  equivalent  to  maintain- 
ing a  ratification.    No  such  ratification  could  be  made. 

We  have  found  no  grounds  to  reverse  the  judgment  appealed 
from. 

Judgment  affirmed,  at  defendants'  costs. 


Concurring  Opinion. 

Fennbr,  J.     The  case  presents  two  questions,  viz. : 

1.  Are  the  bonds  in  controversy  valid  and  subsisting  obligations 
of  the  State  of  Louisiana?  If  so,  plaintiff  has  received  all  that  she 
bought,  or  intended  to  buy,  and  has  nothing  to  complain  of. 

.2.  Even  if  said  bonds  are  invalid,  are  the  defendants  bound  to 
reimburse  the  price  they  received  for r them? 
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It  18  shown  tbat  four  of  the  bonds  are  consolidated  bonds  of  the 
State,  which,  on  and  prior  to  the  first  day  of  January,  1880,  were 
held  by  the  State  **  for  the  use  of  the  Agricultural  and  Mechanical 
College  Fond."  As  to  these  bonds,  the  Constitution  of  the  State, 
Art.  233,  declares:  ''  The  consolidated  bonds  of  the  State  now  held 
by  the  State  for  the  use  of  said  fund  shall  be  null  and  void  after 
the  first  day  of  January,  1880,  and  the  General  Assembly  shall  never 
make  any  provision  for  their  payment,  and  they  shall  be  destroyed 
in  such  manner  as  the  General  Assembly  may  direct." 

The  remaining  bond  in  controversy  is  a  consolidated  bond  which 
had  been  surrendered  to  the  State  in  exchange  for  a  constitutional 
bond,  in  pursuance  of  the  provisions  of  the  State  debt  ordinance, 
which,  by  virtue  of  its  ratification  by  the  people,  became  a  part  of 
the  Constitution. 

At  its  first  session  after  the  adoption  of  the  Constitution,  the 
Gtoneral  Assembly  passed  an  act  providing  for  the  cancellation  and 
destruction  of  the  bonds  so  surrendered  and  exchanged.  Act  121 
of  1883. 

Instead  of  retaining,  canceling  and  liestroying  these  bonds  which 
had  thus  been  conclusively  extinguished  and  rendered  null  and  void 
by  the  mandate  of  the  Constitution,  it  appears  that  the  then 
Treasurer  of  the  State  fraudulently  abstracted  them  from  the  treasury 
of  the  State  and  placed  them  on  the  market. 

The  proposition  that  such  fraudulent  act  could  have  effect  to 
revise  the  extingaished  obligation  of  the  State  upon  these  bonds, 
or  could  confer  upon  the  existing  gcvemment  of  the  State  any  right 
or  power  to  make  provision  for  their  payment  in  the  teeth  of  the 
positive  prohibition  of  the  Constitution,  seems,  to  me  at  least,  to 
involve  the  assertion  of  nothing  less  than  an  extravagant  impossi- 
bility. 

What  function  or  power  has  this  court,  except  to  administer  and 
apply  the  Constitution  and  laws  of  the  State?  We  have  quoted  the 
provisions  of  the  Constitution  and  laws  bearing  on  this  case.  Are 
they  ambiguous?  No.  Are  they  beyond  the  legislative  authority 
which  adopted  them?  No.  '  Then  whence  can  this  or  any  court 
derive  the  power  to  nullify  them? 

We  might  rest  our  conclusion  with  absolute  security  upon  two 
prior  decisions  of  this  court  rendered  in  cases  absolutely  analogous 
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to  the  inBtant  one  in  every  feature,  save  that  in  those  cases  there 
was  no  intended  fraud,  but  that  the  bonds  had  been  emitted  in  vir- 
tue of  authority  conferred  by  an  act  of  the  Legislature,  regularly 
passed,  but  which  the  court  held  to  be  unconstitutional;  and  surely 
no  one  could  contend  that  the  illegal  act  of  an  executive  officer 
could  have  greater  effect  in  defeating  the  constitutional  rights  of  the 
State  than  a  like  act  of  the  General  Assembly  approved  by  the 
Governor. 

In  the  cases  referred  to,  as  in  this,  the  bonds  were  originally  valid 
bonds  of  the  State ;  they  belonged  to  a  series  of  bonds  of  which 
many  were  still  rightfully  outstanding  and  from  which  they  were 
undistinguishable  in  any  respect  except  as  to  the  numbers  which 
th^y  bore ;  they  were  negotiable  in  form  and  were  held  by  pur- 
chasers in  open  market  and  before  maturity,  and  with  no  other 
notice  'Hhan  would  result  from  their  presumed  knowledge  of  the 
acts  and  proceedings  of  the  State  and  its  officials." 

The  same  arguments,  based  upon  the  law  of  negotiable  instru- 
ments, were  addressed  to  the  court  then  as  now ;  but  the  court,  after 
reciting  the  constitutional  and  legal  provisions  which  prohibited  the 
emission  of  those  particular  bonds,  said:  ''These  laws,  to  all  in- 
tents and  purposes  took  these  bonds  out  of  commerce.  They  were 
placed  in  the  special  and  joint  custody  of  the  Secretary  of  State  and 
l^asnrer,  who  were  required  to  execute  duplicate  receipts  therefor, 
and  to  be  and  remain  a  perpetual  fund  inviolably  appropriated  to 
support  of  public  schools.  They  ceased  to  be  negotiable  by  virtue 
of  these  positive  declarations  of  legislative  will,  and  the  usages  and 
laws  of  commerce  relative  to  negotiable  paper  are  superseded  by 
these  positive  enactments,  and  are  inapplicable  to  the  case.  We 
follow  the  commercial  law  only  when  it  does  not  conflict  with  statute 
laws  of  the  State,  but  no  further.  It  is  within  the  power  of  the 
State  to  destroy  the  negotiability  of  all  paper,  and  to  withdraw  from 
commerce  such  things  as  it  may  deem  proper."  Sun.  Mut.  Ins.  Co. 
vs.  Board,  31  An.  175;  State  ex  rel.  Durant  vs.  Board,  29  An.  77. 

These  decisions  are,  for  us,  the  highest  of  all  judicial  authority,  as 
to  the  subject  matter  of  which  they  treat — higher  even  than  that  of 
the  Supreme  Court  of  the  United  States,  unless  it  can  be  shown  that 
they  involve  some  federal  question  on  which  we  acknowledge  the 
paramount  authority  of  that  high  tribunal. 
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We  can  discover  no  federal  question  in  those  cases  or  in  this. 
Nobody  would  serionsly  question  the  power  of  the  State  to  modify, 
repeal  or  abrogate  the  law  merchant,  except,  at  least,  in  so  far  as 
sQch  action  might  impair  contract  rights  existing  at  the  date  of  such 
legislation ;  and,  inasmuch  as  the  rights  here  involved  necessarily 
arose  after  tbe  date  of  the  legislation,  and  after  the  facts  which 
gave  effect  thereto,  this  possible  exception  can  not  apply. 

In  abeence  of  any  federal  question  it  may  be  confidently  asserted 
that  in  sacb  a  case,  involving  simply  the  interpretation  and  applica- 
tion of  tbe  Constitution  and  laws  of  the  State,  theSupoeme  Court  of 
the  United  States,  in  accordance  with  its  conservative  and  settled 
policy,  would  adopt  and  foUow  the  decisions  of  this  court. 

Sncb,  nevertheless,  is  my  respect  for  that  court,  and  my  desire  to 
maJTitain  harmony  between  federal  and  State  jurisprudence,  that 
any  clearly  conflicting  decisions  rendered  by  it  would  arrest  my 
grave  attention  to  the  merits  of  such  a  conflict  as  determining 
whether  we  should  maintain  or  overrule  the  prior  decisions  of  this 
court. 

I  fail  to  find  anything  in  the  federal  decisions  referred  to  which 
conflicts  with  the  decisions  above  referred  to. 

The  Supreme  Court  of  the  United  States  has  emphatically  repu- 
diated the  doctrine  that  the  government  can  be  bound  by  the  frauds 
of  its  ofScers.    We  quote  its  language : 

*'The  position  that,  as  the  frauds  charged  were  committed  by 
offlcers  of  the  United  States,  the  court  erred  in  not  holding  their 
acts  to  be  binding,  and  in  not  giving  to  the  patents  the  force  of  valid 
conveyances  is  certainly  a  novel  one.  The  government  does  not 
goarantee  the  integrity  of  its  officers  nor  the  validity  of  their  acts. 
It  prescribes  rules  for  them,  requires  an  oath  for  the  faithful  dis- 
charge of  their  duties,  and  exacts  from  them  a  bond  with  stringent 
conditions.  It  also  provides  penalties  for  their  misconduct  or  fraud, 
hut  there  its  responsibility  ends.  They  are  but  the  servants  of  the 
law,  and  if  they  depart  from  its  requirements  the  government  is  not 
bound.  There  would  be  a  wild  license  to  crime  if  their  acts,  in  dis- 
regard of  the  law,  were  to  be  upheld  to  protect  third  parties,  as 
(hough  performed  in  compliance  with  it."  Moffatt  vs.  United 
States,  112  U.  S.  24. 

Prom  this  doctrine  it  has  never  deviated  by  a  hair's  breadth  save 
in  one  case,  viz. :  Cooke  vs.  U.  S.,  91  U.  S.  389.    That  case,  like  the 
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case  of  State  vs.  Wells,  Fargo  &  Co.,  16  California,  336,  involved 
no  question  of  constitutional  prohibition  and  none  of  the  pcwer  of 
the  government  to  pay.  Both  were  cases  in  which  the  govemment 
had  actually  paid  the  obligations  and  was  seeking  to  recover  the 
amount  so  paid  to  bona  fide  holders. 

In  Cooke's  case  the  instruments  which  had  been  illegally  Issiied 
and  had  been  actually  redeemed  by  the  United  States  were  treasory 
potes,  printed  by  the  government^  perfect  in  form,  complete  and 
ready  for  issue,  intended  to  circulate  and  take  the  place  of  money, 
not  differing;,  as  ^the  court  said,  '*  from  coins  of  the  mint  when  folly 
stamped  and  prepared  for  issue,"  and  made  a  legal  tender  for  the 
payment  of  govemment  dues.    We  can  well  understand  the  vast 
importance  to  the  govemment  of  preserving  the  circulating  money 
of  the  country  from  all  taint  of  possible  doubt  or  suspicion,  and 
under  the  stress  of  that  motive  the  majority  of  the  court  denied 
the  right  of  the  United  States  to  recover.     But  even  in  that  case 
Justice  Miller  took  no  part,  and  Justices  Clifford,  Field  and  Bradley 
dissented  on  the  trenchant  ground  ''  that  the  United  States  are  not 
liable  for  its  paper  promises  fraudulently  or  surreptitiously  put  into 
circulation,  not  even  if  the  fraudulent  act  was  perpetrated  by 
treasury  officials." 

A  like  question  came  before  the  court  in  a  later  case,  and  refer- 
ence was  made  to  the  decision  in  Cooke's  case,  and  the  unanimous  * 
court  there  referred  to  the  particular  circumstances  presented 
therein,  and  which  I  have  recited  above,  and  said:  '*  We  are  not 
prepared  to  extend  the  scope  of  that  decision."  The  court  then 
held  that  the  District  of  Columbia  could  not  be  held  bound  to  even  a 
bona  fide  holder  of  its  negotiable  paper  not  due,  which  had  been 
redeemed  and  canceled  by  the  District  and  had  thereafter  been 
abstracted,  the  cancellation  mark  erased  with  detersive  soap  and 
fraudulently  put  in  circulation.  District  of  Columbia  vs.  Cornell, 
180  U.  S.  655. 

Although,  in  the  instant  case,  the  fact  of  cancellation  is  wanting, 
I  fail  to  perceive  any  distinction  between  a  fraudulent  failure  to 
cancel  when  the  law  required  it  and  a  cancellation  so  made  that  it 
could  be  fraudulently  effaced.  In  both  cases  the  instruments  found 
.their  way  into  circulation  through  the  fraud  or  fault  of  the  officers, 
and  the  bona  fide  taker  was  no  better  protected  by  an  inefficient 
cancellation,  the  evidence  of  which  had  been  destroyed,  than  by  the 
absence  of  any  cancellation  at  all. 
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I  consider,  therefore,  that  the  decision  in  Cooke's  case,  restrained 
as  it  is  by  the  later  decision  referred  to,  has  no  application  to  the 
factfi  of  this  case,  and  that  the  last  decision  does  apply  to  the  facts 
here  and  confirms  the  decisions  of  oar  own  court. 

The  instant  case,  however,  presents  one  feature  which  separates 
it,  by  an  impassable  gnlf,  from  the  cases  of  Cooke  and  Cornell,  viz. : 
the  fact  that  the  Constitution  of  the  State  extinguishes  these  obli- 
gations and  forbids  the  General  Assembly  from  ever  making  any 
provision  for  their  payment. 

II. 
On  the  question  of  the  obligation  of  the  defendants  to  refund  the 
price  received  for  these  invalid  bonds,  I  consider  it  incontestable. 

1.  The  views  above  expressed  and  the  decisions  quoted  hold  that 
the  bonds  in  question  had  lost  the  character  of  negotiable  instru- 
ments. It  follows  that  defendants'  obligations  are  governed,  not  by 
the  law  merchant,  but  by  the  provisions  of  the  Civil  Code  regulating 
the  contract  of  sale  of  non- negotiable  incorporeal  rights.  A  mere 
reference  to  the  articles  of  the  Code  clearly  shows  that  the  vendor 
of  such  aright  warrants  its  existence  and  validity.  Rev.  C.  C.  2474^ 
2475,  2476,  2500,  2620,  2646. 

2.  Even  were  it  admitted  that  the  bonds  retained  the  characteristics 
of  negotiability  as  between  the  parties  to  dealings  in  them,  I  con- 
sider that  under  the  law  merchant  the  assignor  warrants  the  genu- 
ineness, the  validity  and  legal  operation  of  the  negotiable  instru- 
ments assigned  by  him.  Benjamin  on  Sales,  4  Ed.,  p.  695;  Daniel 
on  Neg.  Inst.,  Sees.  730,  et  seq. ;  Tiedeman  on  Com.  Paper,  Sees.  244, 
€i  «eq.;  2  Parsons  on  Bills,  pages  37  and  42;  Young  vs.  Cole,  3  Bing. 
N.  C.  (Eng.)  724;  Westrop  vs.  Salomon,  8  C.  B.  345. 

This  question  also  has  been  decisively  settled  by  this  court  in  a 
case  where  the  assignor  held  in  good  faith  a  treasury'  note  of  the 
United  States  which,  it  subsequently  appeared,  had  been  redeemed 
and  canceled  by  the  United  States,  but  had  been  fraudulently  pur- 
loined, the  cancellation  erased,  and  put  in  circulation.  His  assignee, 
after  discovering  these  facts,  sued  him  to  recover  the  price,  and  this 
court  awarded  it. 

Knight  vs.  Lanfear,  7  Rob.  172,  the  court  said:   *'It  is  clear  that 
the  sale  must  be  rescinded   on  account  of  the  error  of  the  plaintiff 
(and  we  believe  defendant,  also)  as  to  the   substance  of  the  ob- 
ject of  the   sale.     *     *     *     if  the   character  of   the   note   and   all 
15 


^^fS  SUPREME  COURT  OF  LOUISIANA. 


Pagh  T8.  Moore,  Hyams  ft  Co. 


the  circamstances  attending  its  redemption,  the  pnrloining  of  it,  and 
the  conduct  of  the  officers  of  the  United  States  before  and  after  the 
pnrloining  had  been  disclosed  to  the  plaintiff  when  he  purchased  the 
note,  it. is  clear  that  he  would  not  have  bought.  He  wished  to  pnr- 
chase,  and  believed  he  was  purchasing  an  unadulterated  treasury 
note,  receivable  in  payment  of  duties,  and  salable  at  the  market 
price — one  which  he  could  not  be  compelled  to  take  back  after  he 
had  sold  it.  He  was  in  an  error  when  he  received  the  note  which  is 
the  subject  of  the  present  suit.  His  error  prevented  his  consent, 
and  the  absence  of  bis  consent  deprived  the  sale  of  all  its  effects  and 
consequences." 

The  case  of  Otis  vs.  OuUom,  92  U.  S.  447,  which  is  relied  upon  as 
counter  to  the  doctrines  above  enunciated,  is  clearly  distinguishable 
and  rests  upon  an  entirely  different  principle,  viz. :  that  *Hhe  plain- 
tiffs in  error  got  exactly  what  they  intended  to  buy  and  did  buy." 
The  facts  showed  that  they  bought  bonds  of  the  City  of  Topeka 
which  had  been  issued  under  certain  laws  of  the  State  of  Kansas, 
which  were  subsequently  decided  to  be  unconstitutional  and  the 
bonds  annulled.  All  the  bonds  issued  under  these  laws  stood  in  the 
«ame  case;  it  was  not  a  case  where  some  were  good  and  some  bad. 
The  plaintiff  simply  bought  bonds  issued  under  these  laws,  and  he 
received  bonds  so  issued  and  just  as  good  as  any  other  bonds  bo 
issued.  He  got  what  he  bought  and  intended  to  buy,  and  could  not 
•complain,  his  information  as  to  the  matter  being  the  same  as  that  of 
his  assignor. 

But  here  the  bonds  sold  are  part  of  the  consolidated  bonds  of  the 
State  of  Louisiana,  all  of  which  are  valid  and  binding  obligations  of 
the  State,  except  those  which  have  been  annulled  or  redeemed. 
Obviously,  the  plaintiff  here  intended  to  buy  good  bonds — ^not 
worthless  similitudes  which  had  been  extinguished  by  constitutional 
mandate  or  by  valid  redemption.  She  did  not  get  what  she  bought, 
and  her  assignor  can  not  keep  the  good  money  which  he  received 
for  bad  bonds. 

The  Supreme  Court  of  Nebraska  has,  in  a  forcible  opinion,  shown 
the  inapplicability  of  Otis  vs.  CuUom  to  cases  like  this.  Rogers  vs. 
Walsh,  12  Neb.  28. 

Yielding  the  utmost  force  that  can  be  claimed  to  the  equitable 
<^on8iderations  which  might  influence  the  State  in  assuming  responsi- 
bility for  wrongs  inflicted  on  third  persons  by  the  fraudulent  acts  of 
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Its  own  chofiten  offlcerB,  the  siubbom  fact  remains  that  the  existing^ 
^vemment  is  not  bonnd,  and  even  lacks  the  power,  to  make  any 
provision  for  the  redemption  of  these  bonds.    This  leaves  the  case 
vithin  the  inexorable  g^asp  of  the  authority  of  the  decision  in 
KDight's  case,  where  the  conrt  went  much  farther  than  we  can  go 
in  this  case,   and  eaid:    ''We  have  considered  the  defence  in  the 
most  favorable  view  in  which  it  can  be  placed  for  the  defendants. 
We  have  asanmed,  for  the  sake  of  argament,  that  the  conduct  of 
the  officers  of  the  the  Treasury  Department,  of  the  customhouse 
uid  of  the  bank  at  which  the  interest  was  paid,  has  been  such  as  to 
entitle  the  fair  holder  of  the  note  to  demand  its  amount  from  the 
rnited  States;"  but  even  on  this  hypothesis,  the  court  said  the 
purchaser  did  not  buy  ''  the  chance  of  a  successful  application  at 
Washington   for  the  reimbursement  of  what  he  advanced.      He 
wished  to  purchase,  and  he  believed  he  was  purchasing,  an  unadul-* 
terated   treasury  note,  receivable   in   payment  of    duties  at  the 
costomhoose,  and   salable  at  the  market  price,  one  which  he  could 
not  be  compelled  to  take  back  after  he  had  sold  it.    He  was  in  error 
when  he  received  as  such  the  note  which  is  the  object  of  the  present 
«Dic.    His  error  prevented  his  consent,  and  the  absence  of  his  con- 
sent deprived  the  sale  of  all  its  effects  and  consequences." 

It  is  apparent  that  plaintiff  intended  to  buy,  and  defendants  to 
sell,  untainted  and  unquestioned  bonds  of  the  State,  the  redemption 
of  which  in  principle  and  interest  is  provided  for  in  the  existing 
Constitution  and  laws,  not  bonds  which  the  government  of  the  State 
as  organized  under  that  Constitution  can  not  and  will  not  provide 
for,  and  which  can  never  be  recognized  or  redeemed  by  any  power 
«hort  of  an  amendment  of  the  Constitution. 

For  these  reasons,  as  well  as  for  those  more  elaborately  stated  in 
the  principal  opinion,  I  concur  in  the  decree,  and  Justices  McEnery 
and  Breaux  also  concur  in  this  opinion. 


Dissenting  Opinion. 

Watkins,  J.  It  appears  that  on  April  24,  1889,  the  plaintiff 
bought  of  defendants  five  bonds  of  the  State  of  Louisiana,  of  $1000 
each,  for  which  she  paid  $4443.75 ;  and,  alleging  her  subsequent  dis- 
covery of  the  fact  that  said  bonds  were  not  valid,  and  that  the  State 
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bad  refosed  to  recognize  them,  she  demands  of  the  defendants  resti- 
tation  of  the  price  paid  therefor. 
The  grounds  of  nallity  assigned  are,  viz. : 

1.  That  four  of  said  bonds,  those  numbered  respectively  742,  842, 
866  and  883,  which   heretofore   formed  a  part  of  the  consolidated 
bonds  held  by  the  State  for  the  use  and  benefit  of  the  Agricultural 
and  Mechanical  College,  were,  by  the  233d  Article  of  the  State  Consti- 
tution, declared  to  be  null  and  void  after  the  1st  day  of  January,  1880^ 
and  for  the  payment  of  which   the  Legislature  was,  in  terms,  pro- 
hibited from  making  any  provisions,  and  that  it,  also,  commanded 
that  same  should  be  destroyed  in  such  manner  as  the  General  Asseni  - 
bly  may  direct. 

2.  That  the  bond  numbered  5611,  being  one  of  the  series  of  con- 
solidated  bonds  which  had  been  exchanged  under  Act  121  of  1880, 
for  constitutional  bonds, — quoting  from  plaintiff's  brief,  p.  3 — **  i* 
paid  and  extinguished.^^ 

Against  this  action  three  defences  are  set  up,  viz. : 

1.  That  defendants  acted  as  brokers,  and  are  only  liable  for  fraudH 
or  faults,  and  are  free  from  both. 

2.  That  if  the  transaction  was  deemed  a  sale,  it  was  of  a  specific 
thing,  and  defendants  delivered  exactly  what  the  plaintiff  bought. 

3.  That  the  bonds  in  question  are  valid  outstanding  obligations  of 

the  State. 

I. 

On  the  first  proposition  my  opinion  is  in  accord  with  that  of  the 
majority  of  the  court,  for  the  reasons  stated,  that  if  the  defendantn 
acted  as  brokers  in  the  transaction,  and  sold  the  bonds  to  plaintiff 
for  other  persons  than  themselves,  their  liability  is  that  of  vendon>, 
for  the  reason  that  they  failed  to  disclose  the  fact  of  their  having 
acted  in  that  capacity,  or  the  names  of  their  principals. 

Brokers  buy  and  sell  on  their  own  account,  customarily,  as  well 
as  upon  the  account  of  others.  If  they  sell  on  their  own  account 
they  ere  evidently  responsible ;  and,  to  avoid  such  responsibility, 
they  must  show  who  their  undisclosed  principals  are. 

II. 

On  the  second  proposition  I  am  also  in  accord  with  the  majority 
of  the  court — that  is  to  say,  if  the  transaction  is  to  be  viewed  as  one 
of  sale,  or  assignment,  and   therefore   governed  by  the  precepts  of 
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the  Civil  Code^  and  not  as  a  transfer  of  negotiable  instruments,  and, 

therefore,  controlled  by  the  principles  of  the  law  merchant.    For,  as 

Yendors  of  bonds,  as  articles  of  merchandise,  defendants  are  bonnd 

under  the  law  of  warranty  to   protect  plaintiff,  while  as  bona  fide 

holders  and  transferrers  of  negotiable  securities  a  different  rule  ob- 

luns.    For,  says  the  Supreme  Court,  speaking  through  Mr.  Justice 

Swayne  in  Murray  vs.  Lardner,  2  Wall.   110:     "  The  general  rule  of 

the  common  law  is  that,  except  by  a  sale  in  market  overt,  no 

one  can  give  a  better  title  to  personal  property  than  he  has  himself. 

The  exemption  from  this  principle  of  securities,  transferrable  by  de- 

b'very,  was  established  at  an  early  period.'' 

III. 

But  on  the  third  proposition  I  can  not  agree  with  the  majority  of 
the  court.  The  proof  is  clear  to  the  effect  that  the  bonds  in  ques- 
tion are  genuine  consolidated  bonds  of  the  State  of  Louisiana,  regu- 
larly and  properly  issued,  under  and  in  pursuance  of  the  funding 
laws,  and  the  corresponding  constitutional  amendment.  That  they 
were  duly  signed  by  the  Qovemor,  Auditor  and  Secretary  of  State, 
and  the  interest  coupons  thereto  attached  were  signed  by  the  State 
TreaBorer  and  Auditor  as  required  by  the  provisions  of  Sec.  3  of  the 
funding  act  of  1874. 

That  they  were  apparently  issued  by  the  Board  of  Liquidation 
provided  by  Sec.  2  of  that  act,  and  were  by  said  board  regularly 
exchanged  for  '^  valid  outstanding  bonds  of  the  State, '^'  and  pos- 
sessed, primarily,  a  good  consideration. 

That  they  were  payable  to  bearer  at  forty  years  from  the  first  of 
January,  1874,  regularly  numbered,  and  bear  interest  at  the  rate  of 
7  per  cent.,  payable  semi-annually.  ^ 

That  they  composed  and  represented  a  part  of  the  bonded  debt  of 
the  State,  the  amount  of  which  was  fixed  in  the  funding  act  of  1874 
at  $15,000,000,  and  which  was  intended  to  '^  constitute  a  systema- 
tized issue  of  bonds,  having  uniformity  in  date,  maturity  and  form.'' 
Hope  &  Co.  vs.  Board  of  Liquidation,  43  An.  763. 

These  facte  are  not  questioned  by  the  opinion  of  the  majority  nor 
by  counsel  for  the  plaintiff,  the  theory  of  the  latter  being  that  said 
bonds  heretofore  formed  a  part  of  the  consolidated  bonds  of  the  State, 
bat  for  reasons  assigned,  as  subsequently  happening,  same  had  ceased 
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to  be  legal  and  valid  obligations  of  the   State.     It  is  this  latter 
proposition  that  the  defendants  deny. 

In  order  to  test  the  validity  of  said  bonds  in  the  hands  of  de  - 
fendants,  as  holders  thereof,  on  the  24th  of  April,  1889,  the  date 
plaintiff  parchased  them,  the  status  of  the  bonds,  primarily,  must  be 
ascertained  and  first  determined. 

For,  on  the  foregoing  state  of  facts,  the  defendants'  contention  is 
that  they  were  bona  flda  holders  of  the  negotiable  paper  of  the 
State  of  Louisiana,  maturing  at  a  date  in  the  future,  and  are  entitled 
to  the  protection  of  the  law  merchant ;  on  the  theory  that  a  State 
like  the  United  States,  when  she  makes  herself  a  party  to  negotiable 
instruments,  through  her  duly  authorized  officers,  acting  under  con- 
stitutional and  statutory  warrant,  incurs  all  the  risks  and  responsi- 
bilities of  an  individual  maker  or  indorser  of  such  instruments  under 
like  circumstances. 

Whilst^  on  the  other  hand,  counsel  for  the  plaintiff  admitting 
''  that  as  between  holders  of  said  bonds  they  are  governed,  in  all 
particulars,  by  the  jurisprudence  applicable  to  negotiable  instru- 
ments," denies  that  ^*  as  regards  the  State^  the  principles  can  be  so 
sweeping."  For,  says  he,  ''  to  admit  such  a  proposition  would  con- 
cede the  power  of  an  officer  charged  with  the  emission  of  certain 
State  or  municipal  securities  to  overwhelm  the  State  or  municipali- 
ties with  an  unlimited  and  incontestable  debt." 

Therefore,  the  first  question  to  be  solved  in  the  effort  to  test  the 
primary  validity  of  the  bonds  under  consideration,  is  the  capacity 
and  character  of  the  State  as  maker  thereof. 

(aa)  Apparently  these  bonds  are  invested  with  the  fullest  sanc« 
tion  that  could  be  given  to  any  piece  of  paper  which  a  sovereign 
State  could  issue,  and  put  upon  the  markets  of  the  world. 

They  have  the  fullest  possible  sanction  of  the  Legislature  of  the 
State,  as  expressed  in  the  funding  statutes. 

At  the  same  session  of  the  General  Assembly  whereat  the  funding 
laws  were  enacted,  a  constitutional  amendment  was  proposed  which 
declared,  inter  alios,  that ''  the  issue  of  consolidated  bonds  author- 
ized by  the  General  Assembly  of  the  State,  at  its  regular  session  in 
1874,  is  hereby  declared  to  create  a  valid  contract  between  the  State 
and  each  and  every  holder  of  said  bonds,  which  the  State  shall  by  no 
means  impair ; "  and  that  ^Hhe  said  bonds  shall  be  valid  obligations 
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<fthe  Statey  in  favor  of  any  holder  thereof,  and  no  court  shall  enjoin 
the  payment  of  the  principal  or  interest  thereof,  or  the  levy  and  col- 
lection of  the  tax  therefor,"  etc.  [Italics  are  mine.]  Act  3  of  1874^ 
Acta  p.  42. 

This  amendment  was  adopted  as  a  part  of  the  organic  law  prior 
to  the  date  of  the  iBSoance  of  said  consolidated  bonds,  and  consti- 
tuted and  remained  a  part  thereof  until  the  1st  of  January,  1880. 

Hence  the  whole  series  of  consolidated  bonds  was  not  only  author- 
ized by  statute  and  constitutional  amendment,  but  in  said  amend- 
ment the  bonds  are  declared  to  be  ^^  valid  contracts  between  the 
State  and  each  and  every  holder  thereof,"  and,  also,  '^  valid  obliga- 
tions of  the  State  in  favor  of  any  holder  thereof,^"* 

It  were,  in  my  opinion,  a  vain  effort  to  search  out  words  of  more 
evident  and  emphatic  import  with  which  to  clothe  a  statutory  or 
constitutional  mandate  authorizing  certain  designated  State  officers 
to  bind  the  State  to  a  solemn  contract  than  are  those  I  have 
just  quoted  from  the  funding  statute  and  constitutional  amend- 
ment. 

Manifestly,  it  was  upon  the  faith  of  these  laws — statutory  and  con- 
Btltational — that  the  public  creditors  of  the  State  accepted  such  con- 
solidated bonds  and  gave  in  exchange  therefor  other  warrants  and 
obligations  of  the  State. 

Then  what  is  the  position  the  State  occupies  in  such  a  contract 
toward  its  creditors  and  other  persons  who  acquire  possession  of 
sach  paper  in  market  overt?  An  examination  of  the  authorities 
wiU  attest  the  truth  of  the  rule  to  be,  that  the  government  of  a  State, 
like  that  of  the  United  States,  when  she  makes  herself  a  party  to 
negotiable  paper,  incurs  all  the  risks  and  responsibilities  of  an 
individual  maker  or  indorser  of  such  instruments  under  like  circum- 
stances. 

One  author  states  the  rule  to  be  that  ''government  bonds  payable 
to  bearer,  or  otherwise  negotiable  in  form,  are  negotiable  instru- 
ments, and  may  be  transferred  as  such."  1  Randolph  on  Commer- 
cial Ins.,  p.  449,  Sec.  348. 

<*The  government  of  the  United  States,  it  has  been  held,  may,  by 
its  authorized  officers,  become  a  party  to  negotiable  paper  with  all 
the  rights  and  liabUities  of  an  individual^  except  the  liaMlity  to  he 
Med."  Id.,  Sec.  360. 


/ 
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Another  states  it  thus : 

"Except  in  so  far  as  the  power  of  the   p:ovemment  may  be    re- 
stricted by  constitutional  limitations,   there  can  be  no  doubt    that 
both  the  State  and  Federal  governments  may,  by  their  duly  author- 
ized agents,  become  parties  to  any  species  of  commercial   paper. ^' 
Tiedeman  on  Commercial  Paper,  p.  129,  Sec.  132. 

Another  author  puts  it  thus  : 

**  There  is  no  doubt  that  when  an  officer  of  the  government, 
Federal  or  State,  who  is  authorized  to  bind  the  government  as 
drawer,  maker  or  acceptor  of  a  negotiable  instrument,  draws  or  ac- 
cepts a  bill,  or  makes  a  note  in  behalf  of  the  United  States,  or  the 
State  which  he  represents,  its  validity  can  not  be  questioned  when  it 
has  passed  into  the  hands  of  a  bona  fide  holder  for  value,  without 
notice  of  any  defect. 

"  The  government  would  then  be  bound  by  its  negotiable  paper, 
just  as  an  indimdual  would.^^  1  Daniel  on  Negotiable  Instruments, 
p.  330,  Sec.  436. 

The  foregoing  opinions  of  text  writers  are  founded,  in  the  main, 
on  the  authority  of  United  States  vs.  Bank  of  Metropolis,  15  Peters, 
377;  and  Floyd  Acceptances,  7  Wallace,  666. 

And,  in  my  opinion,  I  can  not  do  better  than  quote  a  single  para-* 
graph  from  the  former  case,  as  presenting  in  the  clearest  light  the 
view  entertained  by  the  Supreme  Court  on  the  question. 

They  say: 

'*  When  the  United  States,  by  its  authorized  officer,  becomes  a 
party  to  negotiable  paper,  they  have  all  the  rights  and  incur  all  the 
responsibility  of  individuals  who  are  parties  to  such  instruments. 
We  know  of  no  difference  except  that  the  United  States  can  not 
be  sued.  But,  if  the  United  States  sue,  and  a  defendant  holds  its 
negotiable  paper,  the  amount  of  it  may  be  claimed  as  a  credit,  if, 
after  being  presented,  it  has  been  disallowed  by  the  accounting 
officers  of  the  treasury ;  and  if  the  liability  of  the  United  States 
upon  it  be  not  discharged  by  some  of  those  causes  which  discharge  a 
party  to  commercial  paper,  it  should  be  allowed  by  a  jury  as  a  credit 
against  the  debt  claimed  by  the  United  States."  1  Story,  464; 
United  States  vs.  Dunn,  6  Peters,  67;  United  States  vs.  Barker,  12 
Whea.  561. 
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And  one  selected  from  the  latter  ease  puts  the  governing  rule  in 
«Yen  a  stronger  light,  for  in  that  case  the  court,  speaking  through 
Mr.  Justice  Miller,  said : 

''It  must  be  taken  as  settled  that  when  the  United  States  becomes 
a  party  to  what  is  called  commercial  paper — by  which  is  meant  that 
^lass  of  paper  which  is  transferrable  by  endorsement  or  delivery, 
and  between  private  parties,  is  exempt  in  the  hands  of  innocent 
holders  from  inquiry  into  the  circumstances  under  which  it  was  put 
in  circulation — they  are  bound  in  any  court  to  whose  jurisdicti6n 
they  submit  by  the  same  principles  that  govern  inditriduals  in  their 
reUUions  to  »uch  paper. ^^ 

[Italics  are  mine.] 

Those  two  cases  involved  time  drafts,  or  bills  of  exchange  drawn 
— one  by  a  contractor  for  army  supplies,  on  and  accepted  by  the 
Secretary  of  War,  and  the  other  by  a  mail  contractor,  on  and  ac- 
cepted by  the  Postmaster  General — and  in  possession  of  third  hold- 
ers for  value  before  maturity.  But  in  Vermyle  &  Co.  vs.  Adams 
Express  Company,  21  Wallace,  138,  the  court  dealt  with  United 
States  treasury  notes,  and  in  the  course  of  its  opinion,  said : 

<'  We  can  not  agree  with  the  counsel  for  the  appellants,  that  the 
simple  fact  that  they  were  the  obligations  of  the  government  takes 
them  out  of  the  rule  which  subjects  the  purchaser  of  overdue  paper 
to  an  inquiry  into  the  circumstances  under  which  it  was  made,  as 
regards  the  rights  of  antecedent  holders,"  thus  reaffirming  the 
same  doctrine  as  that  announced  previously. 

This  principle  has  been  announced  in  many  recent  cases,  and  nota- 
bly Marray  vs.  Charlestoo,  96  U.  S.  432,  in  which  the  court  em- 
ployed this  emphatic  language,  viz. : 

"The  truth  is.  States  and  cities,  when  they  may  borrow  money 
and  contract  to  repay  it  with  interest,  are  not  acting  as  sovereign- 
ties. Tney  come  down  to  the  level  of  ordinary  individuals.  Their 
contracts  have  the  same  meaning  as  that  of  similar  contracts  be- 
tween private  persons.  Hence,  instead  of  there  being  in  the  under- 
taking of  a  State  or  city  to  pay,  a  reservation  of  a  sovereign  right  to 
withhold  payment,  the  contract  should  be  regarded  as  an  assurance 
that  such  a  right  vnll  not  he  exercised,  A  promise  to  pay,  with  a  re- 
served right  to  deny,  or  change  the  effect  of  the  promise,  is  a» 
4ibsurdity,^^ 
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In  Louisiana  vs.  Jumel,  107  U.  S.  711,  the  Supreme  Court,  in 
speaking  of  the  identical  issue  of  consolidated  bonds  we  are  no\r 
considering,  said: 

*^  Whatever  may  be,  ordinarily,  the  effect  of  a  promise  or  a  pledge- 
of  faith  by  a  State,  the  language  employed  in  this  instance  shows,, 
unmistakably,  a  desigpi  to  make  these  promises  and  these  pledges  so 
far  contracts  that  their  obligation  would  be  protected  by  the  Consti- 
tution of  the  United  States  against  impairment." 

I  have  gone  into  this  question  very  thoroughly  on  account  of  its; 
overshadowing  importance,  in  my  opinion,  in  this  case ;  and,  in  so 
dDing,  I  have  confined  myself  to  the  view^s  of  text  writers  and  opin- 
ions of  the  Supreme  Court,  not  because  I  was  dealing  with  a  federal 
question,  but  because  I  regarded  them  as  the  best  exposition  of  the- 
law  merchant  with  respect  to  negotiable  securities  of  the  govern- 
ments of  the  United  States  and  of  the  States. 

Having,  as  I  confidently  submit,  made  a  demonstration  of  the^ 
proposition  that  prefaces  this  paragraph — that  is  to  say  that^  in  th& 
execution  of  negotiable  instruments  payable  at  a  future  date,  gov- 
ernments come  down  to  the  level  of  ordinary  persons  and  incur  all 
the  responsibilities  of  individuals  who  are  parties  to  such  instru- 
ments, while  possessing  all  of  their  rights — I  will  next  address  my- 
self to  the  charges  of  nullity  and  illegality  which  the  plaintiff  asslgna^ 
as  the  ground  she  relies  upon  for  recovery  of  defendants;  and,  at 
the  risk  of  being  tedious,  I  will  re- state  the  case  as  presented  by 
the  pleadings,  and  then  analyze  the  evidence  that  is  furnished  us  in 
the  transcript,  of  the  nullity  and  illegality  of  the  bonds  in  suit. 

We  will  first  examine  the  case  as  applicable  to  the  four  bonds 
which  are  denominated  Agricultural  and  Mechanical  College  bonds,, 
of  $1000  each. 

(bb)  The  plaintiff  alleges  that  she  purchased  of  the  defendants^ 
as  brokers  in  bonds,  doing  business  as  such  in  the  city  of  New  Or« 
leans,  twenty  bonds  of  the  denomination  of  $1000  each,  ''known 
commonly  as  4  per  cent,  bonds  of  the  State  of  Louisiana,"  with  in- 
terest coupons  attached,  and  for  which  she  paid  88%  cents  on  th& 
dollar,  that  being  the  price  therefor  at  that  date. 

That  said  bonds  have  since  remained  in  her  possession  and  '^  she 
has  discovered  only  recently  that  four  of  said  bonds,  numbered  re- 
spectively 742,  842,  866  and  883,  are  not  legal  bonds  of  the  State  of 
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Louisiana ;  that  they  have  never  been  lawfully  issued ;  that  they 
were  not,  at  the  time  of  said  sale,  and  have  never  since  been  valid 
and  legal  oblig^ations  of  the  said  State ;  and  that  they  are  a  part  of 
the  consolidated  bonds  which  were  formerly  held  by  the  Treasurer 
of  the  State  of  Louisiana  for  the  use  of  the  Agricultural  and  Mechan- 
ical College  fund,  and  that  said  bonds  were  declared  by  the  233d 
Article  of  the  Constitution  of  Louisiana  to  be  null  and  ixnd  after  the 
firttday  of  January,  1880,  and  that  the  General  Assembly  of  Loui- 
siana was  prohibited  by  said  article  frqm  ever  providing  for  the 
payment  of  said  bonds." 

La  addition,  her  petition  contains  the  distinct  admission  that  she 
collected  the  interest  coupons  on  said  bonds  maturing  on  the  1st  of 
July,  1889,  subsequent  to  her  acquisition  of  them  from  defendants, 
and  avers  that  she  presented  these  coupons  maturing  on  the  1st  of 
January,  1890,  to  the  fiscal  agent  for  payment,  but  payment  thereof 
was  refused. 

It  thus  appears  that  plaintiil's  charges  are  founded  exclusively 
upon  the  nullity  resulting  from  the  declaration  of  the  Constitution 
^  and  not  upon  any  specific  charge  of  fraud  upon  the  part  of  any 
officer  of  the  State  government,  or  upon  any  averment  of  embezzle- 
ment or  theft  of  said  bonds  from  the  custody  of  any  State  fiduciary 
or  depository. 

There  is  no  averment  that  defendants  acquired  said  bonds  or  any 
one  of  them  mala  Jlde,  or  with  knowledge  of  the  alleged  nullities,  other 
than  such  as  may  have  been  conveyed  to  them  by  the  said  con- 
stitutional provision. 

Defendants'  answer  alleges  that  they  are  and  have  been  large 
dealers,  as  broker  or  otherwise,  in  the  bonds  of  the  State  of  Louisi- 
ana, which  are  negotiable  securities,  not  yet  due ;  are  customarily 
bought  and  sold  in  open  market,  here  and  elsewhere,  and  as  such, 
they  pass  daily  from  hand  to  hand  without  other  warranty  than  that 
the  signatures  thereto  are  genuine. 

They  aver  that  these  bonds  are  such  negotiable  instruments  as 
were  put  in  circulation  by  and  through  the  duly  appointed  officers 
of  the  State  for  value  and  that  in  their  hands  same  are  and  were 
good  and  valid  obligations  of  the  State,  and  unimpeachable  as  to  all 
equities  existing  between  the  State  and  her  officers,  and  conse- 
quently  plaintiff  is  without  any  right  of  complaint. 
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Now,  what  is  the  evidence  furnished  by  the  transcript  on  the 
issues  thus  presented? 

Taking  the  facts  chronologically,  I  find  the  following,  viz. : 
(a)  That  on  the  30th  of  November,  1874,  there  were  presented  to 
the  Board  of  Liquidation  327  Agricultural  and  Mechanical  College 
bonds,  of  $1000  each,  for  exchange  in  consolidated  bonds,  under  and 
in  conformity  with  the  provisions  of  the  funding  act  of  1874. 

(6)  That  up  to  and  inclusive  of  the  date  March  11,  1889,  the  fol- 
lowing is  the  exact  status  of  the  bonded  indebtedness  of  the  State  of 
Louisiana,  viz. : 

Whole  amount  of  couHvHdated. $12,110,500 

J^sa  constitutionalbonds 290,200 

Difference $ll,«20,.W0 

And  that  of  that  amount  there  had  been  issued  consolidated  bonds 
of  the  denomination  of  $1000,  bonds  numbered  from  1  to  10,000.  To 
this  effect  was  the  report  of  the  present  State  Treasurer  to  the  Sec- 
retary of  the  New  York  Stock  Exchange  on  the  date  specified. 

(c)  A  like  statement  is  contained  in  the  Auditor's  report  for  the 
years  1888  and  1889,  from  which  is  deducted  the  sum  of  $196,200,  as 
representing  Agricultural  and  Mechanical  College  bonds. 

(d)  The  official  report  of  the  Treasurer  made  for  the  year  1879 
shows  that  there  were,  in  general  terms,  on  hand  at  that  date,  viz. : 
*'  One  hundred  and  ninety -six  bonds  of  $1000  each,  issued  by  the 
6tate  of  Louisiana  under  Act  3  of  1874,  numbered  710  to  905  inclu- 
sive; two  bonds  of  $100  each.  ♦  *  *  Total  held  for  account  of 
Agricultural  and  Mechanical  College,  $196,200." 

(e)  The  present  Auditor  and  Treasurer — the  former  having  been 
the  incumbent  for  eight  or  ten  years  consecutively — state,  as  wit- 
nesses, that  they  "  have  never  seen  any  of  these  bonds  until  re- 
cently," and  that  all  of  their  knowledge  in  that  respect  is  "  derived 
from  official  documents." 

(/)  The  Treasurer  states  that  the  interest  coupons  upon  the  bonds 
in  question,  maturing  on  the  1st  of  July,  1888,  and  the  1st  of  January, 
1889,  were  paid  by  the  banks  in  New  Orleans  that  were  acting  as 
fiscal  agents  of  the  State;  and  the  plaintiff's  agent  states,  as  a  wit- 
ness, that  he  collected  the  interest  coupons  falling  due  on  the  1st  of 
July,  1889,  but  that  those  falling  due  on  the  1st  of  January,  1890, 
were  refused  payment. 
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{g)  The  Treasarer  states  that  he  has  in  his  office  no  evidence  of 
his  predecessor  having  made  any  report  nnder  act  121  of  1880,  in 
reference  to  the  sorrender  of  consolidated  bonds. 

{h)  Whilst  there  was  a  joint  committee  of  the  General  Assembly 
of  1880  appointed,  and  which,  in  a  general  way^  represented  in  its 
report  that  the  A.  and  M.  College  bonds,  inter  alioSy  were  on  hand, 
and  recommended  the  appointment  of  a  committee  with  authority 
to  destroy  them,  this  appears  never  to  have  been  done.  House 
Joomal  of  1880,  p.  472. 

(t)  Another  joint  committee  of  the  General  Assembly  of  1882 
adopted  a  resolution,  authorizing  the  Auditor  and  Treasurer  to  de* 
stroy  the  bonds  referred  to  in  the  resolution  of  1880,  but  no  action 
seems  to  have  been  taken  under  it.     Resolution  of  1882,  No.  127. 

( j)  Up  to  July,  1888,  all  the  coupons  carried  by  the  banks,  as 
stated  in  paragraph  /,  were  subsequently  destroyed  by  a  joint  com- 
mittee of  the  General  Assembly. 

(k)  On  the  20th  of  September,  1889,  the  said  Treasurer  sent  to 
the  Secretary  of  the  New  York  Stock  Exchange  a  communication^ 
stating  that  *'  the  following  consolidated  bonds  of  the  State  of  Loui- 
siana were  declared  null  and  void  after  the  first  day  of  January, 
1880,  by  Art.  2<J3  of  the  Constitution  of  1879,  viz. :  College  and 
seminary  funds,  196  bonds  of  $1000  each,  Nos.  710  to  905."  But  he 
failed  to  state  that  said  bonds  were  on  hand,  and  then  concludes  his 
letter  thus,  viz. : 

**The  foregoing  bonds  are  null  and  void,  and  as  coupons  of  some 
of  them  have  been  presented  for  payment,  it  would  appear  that 
(some  of  the)  bonds  were  on  the  market." 

(Z)  On  the  7th  of  September,  1890,  previously,  the  Audtior  had 
given  formal  notice  to  the  Treasurer,  and  to  the  fiscal  agents  of  the 
State,  of  suspicions  he  entertained  in  reference  to  these  bonds  of 
the  A.  and  M.  College. 

(m)  Contemporaneously  an  investigation  was  put  on  foot  by  the 
Auditor  and  Treasurer,  which  disclosed  that  a  number  of  interest 
coupons  corresponding  with  these  bonds  had  been  paid  by  the  banks. 

(n)  At  page  16  of  the  joint  report,  made  by  said  officers,  I  find 
the  following,  viz. : 

"  Only  since  the  adoption  of  the  report  of  the  joint  committee, 
appointed  under  concurrent  resolution  No.  5,  of  1888,  have  cou- 
pons, paid  by  the  State's  agents  in  London,  New   York   and  New 
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OrleauB,  been  turned  over  to  the  Auditor  for  cancellation,  and  it 
VHU  when  entering  these  coupons,  taken  up  between  January  22  and 
July  30  Uist  (1889),  that  numbers  corresponding  with  the  numbers  of 
several  of  said  bonds  on  the  coupon  books,  which  were  marked  can  - 
celed,  were  found,     [Italic?  are  mine.] 

*'A  further  investigation  disclosed  the  fact  that  these  coupons  are 
not  counterfeit,  but  coupons  clipped  from  bonds  which  were  sup- 
posed to  have  been  destroyed  as  required  by  Act  121  of  1880,  and 
concurrent  resolution  127  of  1882." 

(o)  The  Treasurer  in  answer  to  a  further  communication  from  the 
secretary  of  the  New  York  Stock  Exchange,  making  inquiry  '*  as  to 
the  days  and  dates  when  the  information  contained  in  his  previoas 
letter  was  promulgated,  designating  the  numbers  of  bonds  which  were 
declared  null  and  void,"  stated  on  the  29th  of  October,  1889,   that 
*'  the  information  had  been  previously  published  in  the  New  Orleans 
daily  papers,  and  had  been  obtained  from  the  banks  which  represent 
the  State  in  the  payment  of  the  current  coupons.    The  official  re- 
port of  the  Governor  of  the  State,  which  was  published  on  the  29th 
ultimo,  and  copied  in  the  daily  papers,  was  the  first  official  puhlica^ 
tion  of  the  numbers  of  the  illegal  issue  of  bonda."     [Italics  are  mine.] 

(p)  The  purchasing  agent  of  the  plaintiff,  as  witness,  states  that  he 
collected  the  interest  coupons  on  July  1,  1889,  *^previoustoany  sus- 
picions about  the  invalidity  of  the  bonds,"  adding  that  his  first  in* 
timation  as  to  their  invalidity  was  in  August  or  September,  1889, 
and  that  it  was  obtained  from  the  newspapers. 

(q)  One  of  the  defendants'  firm  states,  as  a  witness,  thatthe  first  in- 
timation he  had  of  any  of  the  bonds  his  firm  had  been  dealing  in  be- 
ing fraudulent  was  in  September,  1889,  while  he  was  in  New  York, 
and  that  ^'  up  to  that  time  they  had  passed  unquestioned,  from  hand 
to  hand,  and  that  same  had  been  dealt  with  by  the  Stock  Exchange 
like  bank  notes.  They  looked  at  the  signatures,  and  if  they  were 
all  right  the  bond  passed." 

Both  Moore  and  Wheeler,  circumstantially,  state  that  the  defend- 
ants purchased  said  bonds  on  the  same  day  and  date  on  which  they 
sold  same  to  the  plaintiff. 

This  analysis  of  the  evidence  clearly  and  indisputably  demonstrates 
that  there  is  no  proof  of  any  particular  fraud  or  act  of  embezzlement 
on  the  part  of  any  one,  in  the  emission  of  the  four  consolidated 
bonds  in  question,  either  alleged  or  proved. 
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A  comparison  of  these  four  bondB  made  with  bond  5611,  which  is 
not  alleged  to  be  one  of  the  series  of  Agricultural  and  Mechanical 
College  bonds,  will  show  them  all  to  be  of  identically  the  same  tenor 
and  physical  appearance,  the  four  possessing  no  insignia  of  their  be- 
ing specially  dedicated  to  said  college  fund.     They  are  parts  and 
parcels  of  the  whole  systematized  series  of  the  State's  consolidated 
debt  of  111,820,800.    Aside  from  the  report  of  the  Treasurer  in  1879, 
there  is  no  evidence  tending  to  show  that  the  $196,000  of  Agricultural 
and  Mechanical  bonds  were  at  any  time  physically  in  the  possession 
of  the  State  Treasurer  since  they  were  issued  by  the  Board  of  Liqui- 
dation, in  November,  1874 ;  though  the  proof  is  abundant  that  they 
have  been  extant  since  1880.  The  fact  that  they  were  not  destroyed 
by  the  officers  designated  by  legislative  committees  of  1880  and  1882 
— ^the  bonds  being  in  the  original  before  the  court  and  in  no  manner 
defaced — definitely  suggests  their  absence  from  the  treasury  then. 
That  same  have  been  in  circulation  is  evidenced  by  the  payment  of 
interest  coupons  by  the  State's  fiscal  agents,  even  to  the  plaintiff 
herself. 

Since  the  passage  of  the  act  of  1888  all  interest  coupons  have  been 
destroyed  by  the  legislative  committees,  apparently  without  exam- 
ination or  question. 

Not  until  the  20th  of  September,  1889 — subsequently  to  the  plain- 
tiff's purchase — ^was  official  notification  furnished  by  the  Treasurer 
to  the  New  York  Stock  Exchange  that  the  $196,000  of  Agricultural 
and  Mechanical  College  bonds  of  $1000  each,  bearing  the  numbers 
710  to  905,  had  been  declared  null  by  the  terms  of  the  Constitution 
•of  1879.  Not  until  the  7th  of  September,  1889,  did  the  Treasurer 
himself  and  the  fiscal  agents  receive  any  notification  of  their  sup- 
posed  illegality. 

It  was  only  by  careful  scrutiny  of  the  coupon  book,  and  a  compari- 
son of  the  numbers  of  the  coupons  thereon  registered  as  canceled, 
with  the  numbers  of  the  bonds  in  circulation,  that  the  Auditor  made 
ike  discovery  at  all,  and  the  fraudulent  bonds  were  identifled  by  their 
numbers. 

The  Treasurer  officially  states  to  the  New  York  Stock  Exchange, 
over  his  signature,  under  date  October  29,  1889,  that  the  ^^  first  offi- 
cial publication  of  the  numbers  of  the  illegal  issue  of  bonds  "  was  made 
to  the  Governor  on  the  29th  of  September,  1889. 
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-  The  proof  is  clear  that  at  the  date  of  the  defendants'  acqaisition 
of  these  bonds  and  their  sale  to  the  plaintiffs — and  antecedent  to 
that  time — that  neither  party  to  this  suit  entertained  the  slig^htest 
sospicion  of  them ;  that  they  passed  from  hand  to  hand  in  market 
without  question ;  and  had  been  theretofore  dealt  with  by  the  Stock: 
Exchange  in  New  Orleans  like  bank  bills. 

The  following  is  an  extract  from  the  233d  Article  of  the  Constitu- 
tion of  1879,  which  is  relied  upon  as  annulling  the  Agricultural  and 
Mechanical  College  bonds,  viz. : 

"The  debt  due  by  the  State  to  jthe  Agricultural  and  Mechanical 
College  fund  is  hereby  declared  to  be  the  sum  of  $182,313.03,  being: 
the  proceeds  of  the  sales  of  lands  andjand  scrip  heretofore  granted 
by  the  United  States  to  this  State   for  the  use  of  a  college  for  the- 
beneflt  of  agriculture  and  the  mechanic  arts ;  said  amounts  shall  be 
placed  to  the  credit  of  said  fund  on  the  books  of  the  Auditor  and 
Treasurer  of  the  State  as  a  perpetual  loan,  and  the  State  shall  pay  an 
annual  interest  of  five   percent,  on  said  amount  from  January  1, 
1880,  for  the  use  of  said  Agricultural  and  Mechanical  College ;  the 
consolidated  bonds  of  the  State  now  held  by  the  State  for  the  use 
of  said  fund  shall  be  null  and  void  after  the  first  day  of  January, 
1880,  and  the  General  Assembly  shall  never  make  any  provision  for 
their  payment,  and  they  shall  be  destroyed  in  such  manner  as  the 
General  Assembly  may  direct." 

Let  me  for  a  moment  consider  this  constitutional  mandate  in 
reference  to  the  bonds  in  question  and  see  what  it  is. 

1.  It  fixes  the  amount  of  the  debt  of  the  State  at  $182,313.03,  and 
directs  that  that  sum  shall  be  placed  to  the  credit  of  A.  and  M.  Col- 
lege fund  on  the  books  of  the  Auditor  and  Treasurer  of  the  State 
as  a  perpetual  loan  at  interest. 

2.  It  declares  that  **the  consolidated  bonds  of  the  State  now  held 
by  the  State  for  the  use  of  said  fund' shall  be  null  and  i^oid  after 
the  l8t  of  January,  ISSO.''* 

3.  It  declares  that  "  the  General  Assembly  shall  never  make  any 
provision  for  their  payment.'' 

4.  It  further  declares  that  said  bonds  ^^  shall  be  destroyed  in  »iith 
manner  a«  the  General  Assembly  may  direct.^'* 

The  first  thing  that  strikes  my  mind  is,  that  there  is  a  marked  in  - 
consistency  between  the  1879  report  of  the  State  Treasurer,  that  is 
so  much  relied  upon,  and  the  article  of  the  Constitution,  in  that  the 
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Coofltitatioii  fixes  tfae  debt  of  the  State  to  the  A.  and  M.  College  fond 
it  a  little  over  $182,000,  whereas  the  Treasurer's  report  fixes  the 
amount  of  the  Agricultural  and  Mechanical  College  bonds  at  $196,- 
000,  the  amotint  of  the  bonds  exceeding  the  amount  of  the  dbbt 
recognized  by  $14,000 

What  has  become  of  this  surplus  of  bonds  which  did  not  come 
within  the  reach  of  the  constitutional  flat? 

Who  is  to  venture  the  assertion,  ex  gratia — for  there  is  no  evidence 
on  that  subject  in  the  transcript — that  the  bonds  in  suit  are  not  of 
that  surplus? 

Keeping  in  mind  that  in  the  Treasurer's  official  announcement  to 
the  Secretary  of  the  New  York  Stock  Exchange  on  that  29th  of 
October,  1889,  several  months  8ub8equent  to  the  defendants^  acquisi- 
tion of  their  bonds  in  open  market,  that  **  the  first  official  publica- 
tion of  the  numbers  of  the  illegal  issue  of  5ond«"  was  made  to  the 
Governor  of  the  State  on  the  29th  of  September,  1889,  and  how  can 
it  be  possible  fox  any  one  to  have  known,  in  anticipation  of  that 
event,  that  these  bonds  did  not  form  a  part  of  the  surplus  of 
|14,000,  even  conceding  for  the  argument  that  the  remaining  $182,- 
000  were  annulled? 

In  the  second  place,  as  the  article  in  question  treats  them  as  ^'  the 
consolidated  bonds  of  the  State,"  and  only  declares  that  they 
"shall  be  null  and  void  after  the  1st  of  January,  1880,"  they  were 
admittedly  and  necessarily  valid  antecedent  to  that  date. 

And  if  they  went  into  circulation  while  esteemed  to  be  valid  by 
tfae  terms  of  the  Constitution — and  nothing  is  shown  to  the  contrary 
—any  attempt  to  annul  them,  in  the  hands  of  innocent  third  persons, 
would  justly  be  considered  an  attempted  impairment  of  a  protected 
contract.'    Louisiana  vs.  Jumel,  107  U.  S.  711. 

In  the  next  place,  it  is  perfectly  plain  that  the  General  Assembly 
has  failed  to  carry  out  the  constitutional  mandate  to  destroy  said 
bonds,  and  left  it  in  the  power  of  others  to  put  them  into  circu* 
lation  and  thus  practice  a  fraud  upon  the  State.  For  one  of  two 
propositions  is  clear.  (1)  The  bonds  were  not  in  the  State  Treasury 
in  1880  or  subsequently,  and,  therefore,  unaffected  by  the  article  of 
the  Constitution ;  or  (2)  if  they  were,  the  General  Assembly  was  at 
faalt  in  not  having  caused  them  to  be  destroyed,  and  thus  put  out  of 
the  reach  of  the  thief  and  embezzler. 
In  the  last  place,  it  is  also  plain  that  the  failure  of  the  General 
16 
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Assembly  to  cause  these ^bonds  to  be  destroyed  has  resulted  in  the 
payment  of  their  interest  coupons,  during  the  years  since  1880,  and 
thus  accomplishing,  by  indirect  means,  a  violation  of  the  constitu- 
tional prohibition,  that  **  the  General  Assembly  shall  never  make  any 
provision  for  their  payment,"  as  well  as  to  induce  the  commercial 
world  to  put  its  trust  in  them  as  valid  State  securities,  relying  on  the 
knowledge  and  good  faith  of  the  State's  fiscal  agents  in  paying  the 
coupons. 

And  just  here  a  question  arises  as  to  the  effect  the  public  records 
and  other  official  data  hereinbefore  mentioned  has,  as  matter  of 
law,  upon  dealers  in  such  public  securities,  and  I  will  en  passant  ex- 
press my  views  upon  it.  My  belief  and  deliberate  conviction  are 
that  they  do  not  affect  them  with  any  notice  at  all. 

Mr.  Daniels  states  the  rule  thus: 

^^  Parties  negotiating  for  negotiable  instruments  are  not  bound  to 
take  notice  of  public  records  and  litigation  which  would  affect  thetn 
with  notice,  were  they  dealing  with  the  subject  matter.  And,  there- 
fore, when  there  is  nothing  on  the  face  of  the  bill  or  note,  giving 
notice  of  any  defects,  the  fact  that  the  deed  of  trust  securing  its  pay- 
ment contains  recitals  which  show  the  equities  on  offsets  existing 
between  the  original  parties  does  not  weaken  the  position  of  a  bona 
fide  holder  without  notice.''  Daniels  on  Negotiable  Instruments^ 
Sec.  880. 

This  doctrine  has  been  accepted  and  approved  by  this  court  in 
Morris  vs.  Cain,  89th  of  Annuals,  at  pages  731  and  732.  In  a  previ- 
ous case  this  court  also  took  occasion  to  announce  the  same  princi- 
ple in  a  different  form  of  expression,  thus : 

**  Had  the  note  been  paraphed  to  identify  it  with  the  act  of  pledge, 
the  defendant  might,  perhaps,  have  charged  that  the  pledgee  was 
thereby  put  on  his  guard — notified  of  the  declaration  contained  in 
the  act  of  sale,  and  bound  thereby,  etc.  *  *  *  What  he  was 
bound  to  know  was  what  he  could  have  known,  and,  in  point  of  fact, 
did  know."     Schepp  vs.  Smith,  35  An.  3. 

These  are  matters  a  purchaser  of  negotiable  instruments  is  not 
bound  to  know  as  they  appertain  to  matters  dehors  the  instruments 
themselves,  arising  subsequent  to  their  execution  and  issuance  by  com- 
petent authority. 

(cc)  I  will  now  retrace  my  steps  and  take  up  the  consideration  of 
bond  No.  5611.     The  Treasurer  and  Auditor  state,  as  witnessec«,  that 
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there  are  no  reports  or  other  evidences  in  either  of  their  offices  of 
the  surrender  of  any  consolidated  bonds  in  exchange  for  constitu- 
tioQal  bonds  under  and  in  pursuance  of  Act  121  of  1880,  and  conse- 
quently there   is    none  in  reference  to  this  particular  bond  6611, 
i3;aiii3t  which  the  plaintiff  brings  the  charge  of  nullity  because  of 
its  surrender,  nnder  the  provisions  of  the  debt  ordinance.     There 
is,  however,  some  parol  testimony  tending  to  show  that  this  bond 
If  as  surrendered   for  exchange  on   the  6th  of  July,   1883.     In  the 
communications  of  the  Treasurer  to  the  New  York  Stock  Exchange, 
ml889,  it  is  stated  that  there  were  twenty- one  consolidated  bonds, 
of  the  denomination  of  $1000  each,  surrendered  for  exchange  in  con- 
fttitutionals,  ander  Act  121  of  1880,  and  among  the   numbers  fur- 
nished is  that  of  5611;  and  then  it  is  announced  that  they  are  null 
and  void. 

Bat  there  is  no  proof  that  any  legislative  or  other  proceeding  was 
undertaken  subsequent  to  the  date  specified,  looking  to  the  destruc- 
tion of  such  surrendered  bends  as  the  statute  required. 

Then  it  is  perfectly  clear  that  this  bond  must  be  treated,  in  this^ 
discussion,  just  as  it  was  evidently  dealt  with  in  market,  as  a  valid 
consolidated  bond,  appearing,  as  it  does  here,  in  the  original,  with- 
oat  a  mark  or  blemish  of  any  kind  upon  it,  and  possessing  all  ap- 
parent indicia  of  a  negotiable  State  security  not  yet  due. 

This  bond  does  not  come  under  the  nullifying  ban  of  the  Constitu- 
tion. 

Therefore,  all  five  of  the  bonds  in  suit  (or  under  consideration  in 
this  suit,  to  speak  more  accurately)  may  be  put  on  the  same  basis 
and  disposed  of  similarly. 

(dd)  What  are  the  defences  that  cslu  he  successfully  urged  against 
negotiable  State  securities,  in  the  hands  of  an  innocent  holder  for 
valae  before  maturity?  That  is  the  precise  question  we  have  con- 
fronting us  here. 

The  general  rule  as  formulated  by  Mr.  Daniels,  in  reference  to  in- 
diTidnals,  is  as  follows,  to- wit: 

^^hy  purchaser  or  holder  of  a  negotiable  instrument  is  intended 
any  one  who  has  acquired  it  in  good  faith,  for  a  valuable  considera- 
tion, from  one  capable  of  transferring  it  *  *  *  in  the  ordinary 
coarse  of  business  *  *  without  notice  of  facts  which  impeach  its 
validity  as  between  antecedent  parties." 
Such  a  holder  possesses  a  title  ^'unaffected  by  those   facts,  and 
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may  recover  on  the  inatl^paent,  although  it  may  be  without  any 
legal  validity  as  between  (antecedent  parties;  as,  for  example,  even 
though  it  was  originally  obtained  by  frauds  theft  or  robbery,^'*  1  Dan- 
iels on  Negotiable  Instruments,  p.  556,  Sec.  769. 

He  extends  that  doctrine  still  farther  and  says : 

''  It  is  to  be  observed,  a3  a  general  rule,  the  purchaser  c&n  never 
be  placed  on  a  worse  footing  than  his  transferror,  although    he  him- 
self could  not,   in  the   fl^Bt  instance,   have  acquired   the    vantage 
ground  occupied  by  such  transferror.     And,   therefore,   even    if  he 
have  notice  that  there  was  fraud  in  the  inception  of  the  paper,  or 
that  it  was  lost  or  8toZ«n,  or  that  the   consideration  had  failed,  be- 
tween some  antecedent  parties,  or  the  paper  be   overdue  and   dis- 
honored, he  is,  nevertheless,  entitled  to  recover,  provided  his  imme- 
diate vendor  was  a  bona  fide  holder  for  value,  unaffected  by  any  of  these 
defences,^^     Id.  803. 

That  principle  was  announced  upon  the  authority  of  numerous 
adjudicated  cases  by  the  highest  courts  in  many  States,  our  own 
amongst  the  number,  at)d  of  the  Supreme  Court  in  Commissioners 
vs.  Clark,  94  U.  S.  285. 

That  section  was  quoted  from  Daniels,  with  approval,  in  Levy  vs. 
Pord,  41  An.  870,  and  v^pon  the  correctness  of  that  principle  I  feel 
that  I  may  rest  with  confidence. 

Thus  it  is  that  the  possessor  of  a  negotiable  intetrument  by  such 
a  holder  carries  with  it  a  title  that  is  fully  protected  against  charge 
of  fraudy  or  theft,  or  failure  of  consideration,  between  antecedent 
parties,  and  that  rule  pf  property  in  such  paper  is  so  strong  that 
luch  holder  can  convey  to  another  a  valid  and  indefeasible  title, 
ilthough  the  latter  knew  of  its  inherent  defects. 

Not  only  so,  but  any  one  charging  mala  fides  in  such  holder  has 
the  burden  of  proving  it  put  upon  him.     Id.,  Sec.  769. 

Having  announced  the  general  rule  as  above  the  author  then  pro- 
ceeds to  deal  with  other  grounds  of  defence,  and  says: 

"That  suspicion  of  defect  of  title,  or  knowledge  of  circumstances 
which  would  excite  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker  at  the  time  of  the  transfer,  will 
not  defeat  his  title  *  *  subject  to  the  following  modifications  or 
qualifications,  viz. : 

**  1.  That  when  it  is  shown  by  the  defendant  that  the  instrument 
originated  in  fraud  or  illegality,  the  burden  of  proof  will  be  shifted 


NEW  ORLEANS,  MAltOH,   1892.  245 


Pugh  T8.  Moore,  HyamS  k  Oo. 

to  the  holder,  and  he  must  then  prove  that  he  is  a  bona  fide  holder 
for  Talce. 

''2.  Where  it  la  shown  that  the  instliiment  was  given  for  a  con- 
sideration which,  by  statute,  is  declared  void,  the  original  taint 
follows  it,  and  it  is  void  in  the  hands  of  eV^  holder y  however  innocent. 
And  that  no  party  can  enforce  a  noKotidble  instrument,  if  it  be  not 
getuiinej  or  if  it  be  executed  by  a  party  ifiodpable  of  entering  into  the 
tcntract  in  which  it  vHia  given.^^  [Italktt  are  mine.]  Id.,  p.  557, 
Sees.  769,  806. 

Then  he  generalizes  the  principle,  and  dliys: 

**But  the  rale  of  the  text  is,  we  think)  in  conformity  with  the  cur* 
rent  and  weight  of  authority,  and  tht)  Ittw  merchant.  The  fraud 
which  shifts  the  burden  of  proof  mtiat  be  in  the  consideration,  or 
representations  used  in  obtaining  thd  execution  of  the  instrument, 
and  not  in  the  after  breach  of  trust  in  diverting  it  from  the  uses  for 
vkieh  it  was  intended.^'    Id.,  p.  596,  Sec.  792. 

This  precise  distinction  has  been  taken,  substantially,  in  many 
cases  decided  by  our  predecessors.  Oliver  vs.  Andry,  7  La.  498; 
Dick  vs.  Leverich,  11  La.  576;  Jackson  vs.  Commercial  Bank,  2  R. 
138;  Bank  vs.  Bank,  16  La.  457;  Labadie  vs.  Association,  4  R.  190; 
Babbit  vs.  Hewitt,  11  An.  327. 

It  finds  complete  sanction  in  the  recent  jurisprudence  of  the  Su* 
preme  Court,  as  attested  by  the  following  cases:  Murray  vs. 'Lard* 
neT,2  Wall.  110;  Orleans  vs.  Piatt,  99  U.  S.  676;  Shaw  vs.  Railroad 
Co.,  101  U.  S.  557;  Collins  vs.  Gilbert,  94  U.  S.  753;  Cromwell  vs. 
County  of  Sac,  96  U.  S.  59,  and  numerous  other  decisions. 

Mr.  Randolph,  in  his  treatise  on  Commercial  Instruments,  says: 
"In  order  to  constitute  a  valid  security,  any  bond  or  negotiable 
obligation  of  the  State  must  be  issued  on  authority  of  the  Constitution 
and  statute  law."  1  Randolph,  Com.  Ins.,  p.  494,  Sec.  348. 

And  he  lays  down  the  general  proposition  that  the  powers  and 
duties  of  office^  and  agents  **  of  the  government,  whether  Federal 
or  State,  are  defined  by  statute,  which  is  notice  to  the  world  of  the 
limitations  to  their  authority.     Id.,  Sec.  440. 

The  same  author  states  the  rule  with  regard  to  the  negotiable  in* 
Btniments  of  a  municipal  corporation  thus : 

"  It  may  be  laid  down  as  a  general  principle  that  debts  unlawfully 
eontracted  by  a  municipal  corporation  are  not  binding  upon  it. 
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*'  So,  a  municipal  bond  iasved  vnthout  authority  is  invalid,  althoug-h 
it  be  negotiable  in  form. 

*'  And  the  defence  of  original  want  of  authority  to  issue  the  bond  is- 
available  against  all  holders."    1  Randolph  Com.  Ins.,  p.  488,  Sec. 

343. 

Mr.  Dillon,  in  treating  of  the  same  question,  says: 

^^  And  it  is  a  general  and  fundamental  principal  that  all  persons 
contracting  with  a  municipal  corporation  must,  at  their  peril,  en- 
quire into  the  power  of  the  corporation  and  its  officers  to  make  the 
contract,  and  a  contract  beyond  the  scope  of  the  corporate  power  is 
void,  although  it  be  under  the  seal  of  the  corporation."  1  Dillon 
Mun.  Corp.,  Sees.  372,  381. 

Against  such  a  contract  the  plea  of  ultra  vires  may  be  successfully 
interposed.     Id.,  Sec.  381. 

"  In  favor  of  bona  Jide  holders  of  negotiable  instruments,  the  cor- 
poration may  be  estopped  to  avail  itself  of  irregularities  in  the  execu- 
tion of  the  power  conferred ;  but  it  may  always  show  that,  under  no 
circumstances,  could  the  corporation  lawfully  make  a  contract  of  the 
character  in  question."     Id.,  Sees.  381,  416. 

After  announcing  the  foregoing  rule,  the  author  proceeds  to  state 
what  I  conceive  to  be  the  proper  line  of  demarcation  that  is  to  be 
drawn  between  the  authenticity  of  State  and  municipal  bonds,  in  re- 
spect to  the  protection  of  the  holder  against  latent  equities — that  ia, 
as  to  where  the  power  does  exist — there  being  embarrassments  and 
difficulties,  in  respect  to  the  evidence  of  compliance  on  the  part  of 
the  officers  of  a  municipal  corporation,  that  do  not  exist  in  respect 
to  the  acts  of  the  officers  of  State. 

He  says : 

"  Such  a  power  is  frequently  conferred  to  be  exercised  in  a  special 
manner,  or  subject  to  certain  restrictions,  conditions  and  modiflca- 
iions;  but  if  it  appears  that  the  bonds  show  by  their  recitals  that  the 
power  was  exercised  in  the  manner  required  by  the  Legislature,  and 
that  the  bonds  were  issued  in  conformity  with  those  regulationSj  and 
pursuant  to  those  conditions  and  qualifications ,  proof  of  non-com- 
pliance with  same  will  be  unavailing  to  the  corporation." 

Citing  as  the  leading  authority  on  the  question,  Commissioners  of 
Knox  County  vs.  Aspinwall,  21  Howard,  539,  the  author  then  pro- 
ceeds as  follows,  viz. : 

"  Obviously,  then,  the  most  important  inquiries  to  be  considered 
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*re  those  which  relate  to  the  qaestion  when  the  power  exists  or  arises; 
vsko  is  to  decide  whether  it  existed  or  had  arisen  when  the  bonds 
were  issued ;  and  what  will  estop  the  corporation  which  issaed  them 
to  set  up  in  defence  a  non-compliance  with  antecedent  or  preliminary 
ocmdittons."  Id.,  Sec.  410. 

This  was,  in  my  opinion,  necessary  to  be  observed,  because  of 
what  I  deem  to  be  the  inapplicability  of  very  many  decisions  that 
are  cited  in  reference  to  defences  urged  against  municipal  bonds  in 
the  hands  of  third  holders. 

In  respect  to  State  bonds  no  such  embarrassment  exists,  inasmuch 
as  the  law  authorizing  the  issuance  of  bonds  is  an  exercise  of  SKyver- 
eignty  only  restricted  by  constitutional  limitation ;  and  to  ascertain 
the  authenticity  of  their  issuance,  a  simple  inspection  of  the  act  will 
ordinarily  suffice. 

Haviog  examined  the  enabling  statute  and  the  constitutional  au- 
thority for  its  enactment,  a  mere  casaal  inspection  of  the  State  bond 
will  readily  disclose  compliance  therewith  on  the  part  of  the  officers 
entrusted  with  the  duty  of  its  confection — and  nothing  further  is 
necessary  to  make  it  available  as  a  negotiable  security. 

And  just  here  I  deem  it  important  to  note  what  I  conceive  to  be 
the  inapplicability  of  Otis  vs.  Cullom,  92  U.  S.  447;  Orleans  vs.  Piatt, 
99  U.  S.  676,  and  JEtna,  Life  Insurance  Company  vs.  Middleport,  124 
U.  S.  545,  to  the  case  at  bar,  and  it  is  this :  Those  cases  proceed  on 
the  theory  that,  admitting  the  illegality  of  the  bonds  in  their  incep- 
tion, the  last  taker  has  no  recourse  against  his  predecessor  under 
the  principles  of  subrogation  in  equity  founded  on  the  civil  law, 
while  this  case  proceeds  on  the  theory  that  bonds  having  a  valid 
original  existence,  having  been  fraudulently  dealt  with  since,  the 
State  is  relieved. 

So,  in  the  instant  case,  as  there  was  manifestly  no  want  of  au- 
thority to  issue  the  bonds  in  question,  and  no  question  of  the  au- 
thority of  the  Board  of  Liquidation  to  issue  them,  the  defences  set 
np  against  them  are  clearly  unavailing.  No  after  breach  of  trust  in 
diverting  the  bonds,  once  regularly  issued  and  put  in  circulation,  from 
the  uses  for  which  they  were  intended  can  affect  their  validity  in 
the  hands  of  innocent  holders. 

In  Cooke  vs.  United  States,  91 U.  S.  389,  the  question  was  the  right 
of  the  United  States  to  recover  of  Jay  Cooke  &  Co.  the  money  paid 
to  them  by  the  Assistant  Treasurer  in  redemption  or  purchase,  before 
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maturity  J  ''of,''  as  stated  by  the  coart,  ''what  purported  to  be 
eighteen  7-30  treasury  notes,  issaed  under  the  authority  of  the  act 
of  August  12,  1863,  but  which,  it  is  alleged,  were  counterfeit." 

The  defence  was  that  Cooke  &  Co.  honestly  believed  them  to  be 
genuine,  ''and  so  believing,  in  good  faith  received  and  paid  for  them, 
and  there  can  be  no  recovery,  even  though  they  may  have  been 
counterfeit;"  and  the  court  held  as  the  notes  were  ascertained  to 
be  genuine,  though  unlawfully  and  imrreptitiously  put  in  circulationy 
the  government  was  bound  for  their  payment  to  a  bona  fide  holder,^ 
and  consequently  there  could  be  no  recover^'  in  that  case.  [Italics 
are  mine.] 

That  decision  proceeded  upon  the  theory  that  the  notes  were  per/eet 
and  complete,  and  in  no  manner  canceled  or  defaced,  just  such  as  the 
instruments  we  have  here. 

But  in  District  of  Columbia  vs.  Cornell,  180  U.  S.  655,  the  court, 
while  recognizing  the  doctrine  of  the  Cooke  case,  stated  that  they 
were  not  "  prepared  to  extend  the  scove  of  that  decision.^ ^ 

The  facts  of  that  case  were  very  different  from  those  of  the  Cooke 
case,  as  it  appears  from  the  opinion  of  the  court  that  "  the  certifi- 
cates in  suit,  after  they  had  been  redeemed  according  to  law,  were 
canceled  by  the  proper  officers  by  distinctly  stamping  in  ink  across 
the  face  words  stating  that  fact,"  etc. 

Had  the  State  of  Louisiana  caused  the  same,  or  any  similar  acts, 
to  have  been  done  as  directed  by  the  article  of  her  Constitution,  I 
should  certainly  not  find  occasion  to  express  this  dissent. 

Strong  reliance  is  placed  by  counsel  of  plaintifif,  as  well  as  in  the 
opinion  of  the  court  in  Moffatt  vs.  United  States,  112  U.  S.  24,  as 
stating  a  doctrine  altogether  at  variance  with  that  of  the  Cooke  case. 

In  this  I  entertain  a  different  opinion  also  from  that  of  the  ma- 
jority. In  the  execution  and  issuance  of  treasury  notes,  as  com- 
mercial instruments,  the  United  States  made  herself  a  party  thereto 
as  an  individv,al^  and  not  as  a  sovereign.  But  in  the  Moffatt  case 
her  relations  with  the  register  and  receiver  of  the  United  States  land 
office  were  strictly  governmental. 

The  case  cited  was  one  instituted  by  the  United  States  for  the 
cancellation  and  revocation  of  two  patents  for  land,  granted  under 
the  pre-emption  laws  of  Congress,  and  it  proceeded  upon  the  theory 
that  the  persons  named  as  patentees  were  fictitious,  and  that  no 


NEW  ORLEANS,  MARCH,  1892.  249 

Pagh  TS.  Moore,  Hyams  A  Co. 

KUlement  or  improvement  had  been  made  on  the  land,  which  wap, 
onder  the  law,  a  condition  precedent. 

The  only  qaeiBtion  in  that  case  was  that  of  the  binding  force  and 
efficacy  of  the  acts  of  those  public  officials  npon  the  governmenti 
while  in  the  discharge  of  the  general  duties  of  their  offices,  and  no^ 
with  regard  to  third  persons,  who  had  acquired,  under  exceptionirf 
ciicamstances,  rights  protected  by  apparent  bona  fides  of  such  pub- 
lic officers  nnder  the  law  merchant. 

In  my  opinion,  the  government  does  noc  undertake  to  become 
responsible  for  the  consequences  of  the  non-feasances,  and  mis- 
feasance of  her  agents  and  officers  toward  third  persons  who  may 
deal  with  them.  On  that  question  the  court  said  in  reference  t6  the 
fraadulent  and  illegal  acts  of  the  register  and  receiver  in  issuing  the 
patent  certificates  in  question,  viz. : 

*^  The  government  does  not  guarantee  the  integrity  of  its  officers, 
nor  the  validity  of  their  acts.  *  *  They  are  but  the  servants  of 
the  lai0,  and  if  they  depart  from  its  requirements  the  government  is 
not  bound.  There  would  be  a  wild  license  to  crime  if  their  acts  in 
disregard  of  the  law  be  upheld  to  protect  third  parties,  as  though 
performed  in  compliance  with  it." 

But  to  show  conclusively  that  that  decision  was  lot  intended  to 
affect  the  question  here,  it  is  only  necessary  for  me  to  cite  the  con- 
cluding portion  of  the  opinion  in  that  case,  viz.  : 

*^  There  is,  in  such  cases,  no  room  for  the  application  of  the  .doc- 
trine that  a  subsequent  dorm  ./Ide  purchaser  is  protected,  etc.  *  * 
To  the  application  of  this  doctrine  of  a  bona  fide  purchaser,  there 
must  be  a  genuine  instrument  having  a  legal  existence  as  well  as 
one  appearing  on  its  face  to  pass  the  title.  It  can  not  arise  on  a,  forged 
instrameut  or  one  executed  to  fictitious  parties,  that  is  to  no  parties 
at  all,  however  much  deceived  thereby  the  purchaser  may  be.  Even 
in  the  case  of  negotiable  instruments  where  the  doctrine  is  carried 
farthest,  for  the  protection  of  subsequent  parties  acquiring  title  to 
the  paper,  it  cannot  be  invoked,  if  the  instrument  is  not  genuine,  or 
if  it  is  executed  without  authority  from  the  supposed  maker." 
Floyd's  Acceptances  and  other  cases. 

(ee)  The  final  question  on  which  I  deem  it  necessary  to  present 
ny  views  is  in  regard  to  the  applicability  of  the  cases  of  the  Sun 
Mutual  Insurance  Company  vs.  Board  of  Liquidation,  81  An.  175, 
and  State  ex  rel.  Durant  vs.  Board,  29  An.  77.    While  I  concede  the 
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aimilarlty  of  the  questions  discussed  in  those  cases  to  the  one  under 
consideration  here,  and  also  concede  the  correctness  of  the   princi- 
ples therein  announced,  yet,  in  my  view,  they  are  inapplicable  to 
this  case.     Those  were  suits  against  the  State,  and  creditors  of  the 
State,  therein  appearing  as  plaintififs,  and  submitting  themselves  to 
the  operation  of  the  funding  statutes,  demanding  the  right  to  sur- 
render obligations  of  the  State  in  exchange   for  consolidated  bonds, 
are  conclusively  presumed,  and  must  be  held  bound  to- have  accepted 
the  grace  of  those  statutes  as  it  was  extended  to  them,  coupled  with 
the  right  of  the   State  to  question  the   validity  of  the   tendered 
obligations  under  the  terms  of  those   laws.     Hope  &  Co.  vs.  Board 
of  Liquidation,  43  An.  763;  State  ex  rel.  Hope  &  Co.    vs   Board,  42 
An.  851;  State  ex  rel.  Newman  vs.  Board,  39  An.  395;  State  ex  rel. 
New  York  Guaranty  Co.  vs.  Board  of  Liquidation,  38  An.  337. 

In  another  recent  case  we  said : 

^^  The  State  has  given  permission  for  a  certain  class  of  obligations 
to  be  presented  by  the  holders  of  them  to  Louisiana  courts  for  de- 
termination as  to  their  validity;  and,  in  authorizing  suit  against 
herself,  she  has  pointed  out  the  channel  through  which  it  must 
reach  the  courts,  and  it  must  be  followed."  Hope  &  Co.  vs.  Board 
of  Liquidation,  41  An.  535. 

In  Lord  Cecil  vs.  Board  of  Liquidation,  30  An.  435,  a  suit  similar  in 
all  respects  to  those  cited,  certain  bonds  of  the  State  were  denied 
the  right  of  exchange  under  the  amended  funding  statute  of  1875, 
on  the  grounds  that  same  had  been  in  terms  declared  by  that  statute 
of  doubtful  validity;  hence,  under  the  terms  thereof,  the  board  was 
without  power  to  fund  them  into  consolidated  bonds  until  they  had 
been  first  declared  'Ho  be  legal  and  valid  obligations  of  the  State" 
by  this  court.     Acts  of  1875,  p.  110. 

Of  the  issue  thus  presented  this  court  very  correctly  expressed 
the  following  opinion,  viz. : 

'*  Of  what  avail  is  an  inquiry  touching  the  validity  of  a  bond,  or 
its  issuance  in  conformity  to  law,  if  the  fact  that  it  was  not  issued  in 
conformity  to  law  will  not  affect  the  right  of  the  holder?  Clearly, 
this  rule  of  commercial  law  does  not  apply  here.  The  State  can  be 
sued  in  her  own  courts  only  by  her  permission,  and  in  the  manner 
and  for  the  purposes  indicated  by  her.  The  supplemental  funding 
act  required  parties,  who  resort  to  an  action  against  the  State 
through  a  board  of  liquidation,  to  establish  the  good  consideration 
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acd  valid  issue,  in  conformity  to  law,  of  the  bonds  offered  for  fund- 
ing, and  restricted  this  court  to  an  ascertainment  of  these  requisites 
•by  those  bonds.  It  is  tluit  law,  therefore,  that  must  be  our  guide, 
and  not  the  general  commercial  law  in  actions  like  the  present. ^^ 

This  is  no  such  a  case  as  that  one  was.  The  bonds  which  were 
surrendered  to  the  Board  of  Liquidation  in  exchange  for  the  con- 
.solidated  bonds  in  controversy  were  of  unquestioned  validity,  being 
£tate  bonds  which  were  held  in  trust  for  the  public  school  funds. 
The  exchange  was  made  without  suit  against  the  Board  of  Liquids. - 
lion,  and  in  the  month  of  November,  1874,  prior  to  the  enactment 
x>f  the  supplemental  funding  act  of  1875,  under  which  the  Durant 
and  the  Sun  Mutual  Insurance  Company  cases  were  brought  and 
decided. 

Under  no  circumstances  can  those  cases  be  accepted  as  authorities 
controlling  this  case.  And  it  would  be  clearly  anon  sequiter  to  argue 
from  that  jurisprudence  as  a  premise  that  after  the  Board  of 
Liquidation  had  acted  on  the  claims  of  creditors  and  issued  consoli- 
dated bonds,  and  they  had  gone  into  free  and  unrestrained  circula-. 
tion  in  the  channels  of  commerce,  that  the  State  can,  by  an  exercise 
of  sovereign  power,  destroy  the  negotiability  of  those  obligations  to 
which  she  had  voluntarily,  and  for  adequate  consideration,  made 
herself  a  party  as  an  individual  debtor. 

It  w^ill  not  do  for  this  court  to  say  that  the  State  is  only  bound  for 
such  bonds  as  w^ere  physically  and  actually  put  iiito  circulation  by  some 
'*  authorized  officer  of  the  government  in  pursuance  of  law,^^  The  Su- 
preme Court  say,  in  the  Cooke  case,  **  this  we  think  is  too  narrow  a 
construction  of  the  act.''  For  they  say,  **  in  this  (the  treasury)  de- 
partment the  Secretary  represents  the  government.  His  acts  and 
his  omissions,  within  the  line  of  his  official  duties,  are  the  acts  and 
omissions  of  the  government  itself ;  and  in  all  commercial  transac 
Hans  his  negligence  will  be  deemed  to  be  the  negligence  of  the  govern- 
ment.^^ Pp.  401,  404. 

It  appears  to  me  that  from  every  point  of  view  that  case  is  in  ex- 
act parallel  to  the  instant  one,  and,  taking,  as  I  have  before  re- 
marked, the  utterances  of  the  Supreme  Court  as  the  epitome  of 
jurisprudence  on  the  law  merchant  in  this  country,  I  must  adhere  to 
it,  and  so  doing,  I  feel  constrained  to  dissent  from  the  views  ex<* 
pressed  in  the  opinions  of  the  majority  of  the  court. 
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On  Application  for  Rehearing. 

Fennbr,  J.    We  have  attentively  considered  this  application. 

Whatever  may  be  said  as  to  the  correctness  of  our  interpretation- 
of  the  decisions  of  the  Supreme  Court  of  the  United  States  in  the 
cases  of  Otis  vs.  Cullom  and  Cooke  vs.  United  States,  from  which ,. 
however,  we  see  no  reason  to  depart,  our  decision  in  this  case  rests, 
opon  ^rminal  principles  which  are  not,  from  any  point  of  view^^ 
within  the  grasp  of  those  cases.  They  are  based  exclusively  upon 
the  law  merchant. 

We  hold : 

1.  That  the  law  merchant  is  only  applicable  in  the  State  of  Louisi- 
ana in  so  far  as  it  has  been  embodied  in,  or  is  not  in  conflict  witfa^ 
the  laws  of  the  State ;  and  that,  while  it  has  been  long  recognized 
as  part  of  the  law  of  the  State,  nothing  prevents  the  State,  in  the^ 
exercise  of  its  legislative  power,  from  abrogating,  repealing  or^ 
modifying  it,  provided  such  legislation  operates  prospectively,  and 
does  not  impair  contract  rights  existing  prior  to,  or  at  the  date  of^ 
such  legislation. 

2.  That  the  true  meaning  and  effect  of  the  constitutional  pro- 
visions herein  cited  were  to  repeal  and  abrogate  the  law  merchant 
80  far  as  it  applied  to  the  instruments  in  question,  this  judicial  con- 
struction being  not  a  new  one,  but  resting  on  precedent  decisions  of 
this  court  incases  entirely  analogous  to  the  instant  one. 

3.  That  the  rights  asserted  by  the  defendants  here  all  arose  after 
the  adoption  of  the  constitutional  provisions  referred  to  and  after 
the  conditions  which  gave  effect  to  those  provisions  had  occurred; 
and,  therefore,  that  those  rights  must  be  governed,  not  by  the  law 
merchant,  but  by  the  special  laws  thus  enacted  and  interpreted  by 
this  court. 

4.  That  thus  the  instruments  in  controversy  lost  the  qualities  of 
negotiable  instruments  and  became  subject  to  the  laws  of  this  State 
governing  the  rights  and  obligations  of  parties  in  the  transfer  of 
non- negotiable  incorporeal  rights. 

5.  That  t^is  court,  being  the  creature  of  the  Constitution,  is  bound 
to  obey,  to  apply,  and  to  enforce  the  mandates  of  that  Constitution^ 
in  so  far  as  they  do  not  conflict  with  the  paramount  authority  of  the 
Constitution  of  the  United  States. 

6.  That  the  Supreme  Court  of  the  United  States  has  never  ex- 
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tended  the  principles  suggested  by  even  the  broadest  interpretation 
of  Otis  vs.  Gnllom  and  Cooke  vs.  United  States  to  a  case  in  any  de> 
gree  resembling  the  instant  one,  where  the  nullity  of  the  instru- 
ments has  been  denounced  by  the  Constitution  of  the  State,  and 
where  the  State,  as  constituted,  not  only  can  not  be  forced,  but 
lacks  the  power  to  recognize  or  provide  for  them,  and  where  the 
law  merchant,  so  far  as  applicable  to  them,  has  been  repealed. 

7.  If  the  instruments  involved  in  Cooke  vs.  United  States  had  be- 
longed to  a  class  which  the  Constitution  of  the  United  States  had 
stricken  with  nullity,  and  had  forbidden  the  government  from  pay- 
ing or  providing  for,  that  case  would  have  been  more  germane  to 
the  instant  one,  and  the  decision  would  have  been  different. 

8.  While  Otis  vs.  CuUom  contains  general  expressions  of  appar- 
ently broader  import,  the  true  and  sufficient  principle  on  which  it 
rests  is  clearly  stated,  viz. :  the  purchaser  got  what  he  bought  and 
intended  to  buy.  We  can  discover  no  principle  of  law  under  which, 
in  a  contract  of  sale,  intended  by  both  parties  to  be  the  sale  and 
purchase  of  valid  bonds  of  the  State  of  which  there  were  many  sub- 
ject to  no  question,  the  vendor  could  discharge  his  obligation  by  de- 
livering worthless  similitudes  of  such  valid  bonds,  and  could 
throw  upon  the  innocent  purchaser  the  loss  instead  of  looking  to  hia 
own  transferrer  to  make  him  whole. 

Rehearing  refused. 

Watkins,  J*,  adheres  to  his  dissenting  opinion. 


44    2R3 
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Leon  Godchaux  vs.  Emile  Bauman. 

Seetlont!!  2156  und  216:^  of  the  Revised  Statutes,  so  far  as  they  apply  to  the  flxintc  of 
causes  in  this  court, together  with  ull  other  stiitutes  on  the  same  subject  mat- 
ter, were  repealed  by  Act  No.  70  of  1884;  but  considering  tl>at  suits  to  recover 
possession  of  leased  premises  are  entitled  to  speedy  trial,  in  the  exercise  of  the 
discretion  vested  in  this  court,  the  order  to  flx  by  preference  after  three  days* 
notice  is  granted. 

The  proceedings  to  eject  a  tenant  arc  summary.  At  the  expiration  of  the  lease 
the  statute  provides  fifteen  days'  notice  to  the  tenant  to  remove. 

CJpou  his  failure  to  comply,  suit  may  be  brought  and  the  defendant  notified  by 
citation  to  appear  and  defend  after  three  days. 

The  jurisdiction  must  be  tested  by  the  pecuniary  amount  in  dispute,  as  shown  by 
the  pleadings,  and  as  appearing  froui  the  nature  of  the  action. 
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It  may  be  shown  on  the  trial  (if  admissible  by  the  nature  of  the  action)  that  the 

amount  involved  is  within  the  court's  Jurisdiction. 
Plaintiff  had  the  right  to  ejectment  proceeding's  against  the  tenants  of  his  property 

after  fifteen  days'  notice  upon  the  expiration  of  the  lease. 
No  plea  of  tacit  renewal  for  another  month  haying  been  presented  the  lease  will 

not  be  presumed  to  have  been  continued  or  tacitly  renewed  (reconducted). 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J,  

Buck,   Dinkelapiel  &  Hart  and  F.    J,    Dreyfcnia   for   Plaintiff  and- 
Appellee. 


F.  Michinard  for  Defendant  and  Appellant. 


On  Application  to  Fix  Cause. 

The  opinion  of  the  court  was  delivered  by 

Fennbr,  J.  This  is  a  suit  by  a  landlord  to  recover  possession  of 
leased  premises,  and  an  application  is  made  to  fix  the  same  by 
preference  after  three  days'  notice  under  the  provisions  of  Sections 
2156  and  2163  of  the  Revised  Statutes. 

These  sections  of  the  Revised  Statutes,  together  with  all  the  other 
statutes  regulating  the  order  of  trial  of  appeals  in  this  court,  were 
repealed,  so  far  as  they  apply  to  appeals  in  this  court,  by  Act  No. 
70  ot  1884,  which  vests  this  court  with  full  authority  '^to  regulate 
the  trial  of  causes  before  it,  and  to  change  existing  rules,  a8,  in  their 
opinion,  may  be  deemed  advisable  for  a  better  administration  of 
justice,"  which  repeals  '*  all  laws  on  this  subject  matter  and  all  laws 
in  conflict  herewith." 

In  the  exercise,  however,  of  the  discretion  thus  vested  in  us^ 
we  consider  the  policy  of  the  law  and  the  better  administration  of 
justice  require  a  speedy  trial  of  causes  such  as  this,  and,  on  that 
ground,  the  order  prayed  for  is  granted. 

On  the  Merits. 

Breaux,  J,  The  plaintiff  claims  from  the  defendant  possession  of 
the  premises  No.  91  Canal  street. 

He  bought  the  property  on  the  25th  of  June,  1891,  and  allegea 
that  at  the  time  the  defendant  claimed  to  be  a  lessee  of  the  property 
under  verbal  lease  from  plaintiff's  author.     He  alleged   a  second 
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lease,  which  expired  on  the  8th  of  October,  1891,  and  that  he  gave 
Dotice  to  the  defendant  lessee  to  remove  from  the  leased  premises 
within  fifteen  days. 

The  time  having  elapsed,  suit  was  brought,  ana  the  defendant  was 
cited  to  answer  the  petition  within  three  days  in  compliance  with 
the  judge's  order. 

The  defendant  filed  an  exception  to  the  order  of  the  court  requir- 
ing him  to  answer  within  three  days,  and  fixing  the  same  for  trial 
on  the  2d  of  November,  1891. 

He  also  excepted  to  the  jurisdiction  of  the  court;  alleged  that  the 
petition  disclosed  no  cause  of  action,  and  is  vague. 

The  court,  under  the  authority  of  State  ex  rel.  Matt  vs.  Judge,  87 
An.  843,  ruled  that  all  the  defences  relied  on,  whether  exceptions  or 
merits,  must  be  pleaded  at  one  time,  but  gave  to  defendant's  coun- 
sel opportunity  to  file  further  defences  in  addition  to  the  exception 
filed. 

None  other  was  offered. 

Judgment  was  rendered  for  plaintiff,  condemning  defendant  to 
deliver  possession  of  the  premises. 

Ejectment  proceedings  to  eject  a  lessee  are  summary. 

The  statute  provides  that  on  the  termination  of  the  lease,  to  re- 
possess his  estate,  the  lessor  shall  give  his  tenant  notice  to  remove 
and  allow  him  all  the  time  granted  by  law  for  such  removal.  If  the 
tenant  shall  refuse  to  comply,  after  the  expiration  of  the  delay,  the 
lessor  may  cite  him,  whenever  the  monthly  rent  exceeds  the  sum  of 
$100,  to  appear  before  the  District  Court  in  order  to  be  there  con- 
demned to  deliver  possession  of  the  leased  premises. 

On  proof  of  these  facts,  the  court  may  give  judgment  ordering  the 
delivery  of  possession. 
The  case  is  always  to  be  tried  by  preference,  when  applied  for. 

An  appeal  does  not  suspend  execution,  unless  the  defendant  has 
filed  a  special  defence  -supported  by  his  oath. 

**The  statute  specifically  requires  that  these  proceedings  of  a 
landlord  against  a  tenant  be  summary."  State  ex  rel.  Matt  vs.  Judge, 
.37  An.  844. 

The  Article  766  C.  P.  gives  to  the  court  a  discretion  in  relation  to 
the  trial  of  summary  cases,  with  which  the  appellate  court  will  not 
interfere.  Police  Jury  vs.  Manning,  Tutor,  15  An.  182. 
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The  ejectment  of  a  tenant  mnst  be  tried  summarily.  Peraut  vs. 
Heartt,  22  An.  208. 

The  court  had  the  authority,  in  compliance  with  its  rule  relating^ 
to  the  trial  of  summary  cases,  to  require  the  defendant  to  file  all  his 
pleas  with  his  answer. 

With  reference  tx>  the  citation  to  answer  tmihin  three  days:  The  pro- 
ceedings being  summary,  the  stai^ute  limiting  the  notice  to  three 
days  applies  to  the  citation,  i.  e.,  to  the  notice  by  citation,  and  ex- 
cludes these  summary  cases  from  the  delay  applying  to  the  ordinary 
action  by  petition  and  citation. 

If  the  time  be  not  limited  to  three  days  to  answer,  cases  made 
summary  would  be  subject  to  greater  delays  than  ordinary  cases. 

There  was  no  necessity  of  a  statute  to  secure  a  speedy  trial  of  sum- 
mary cases.  If  the  < ^notice"  of  the  statute  did  not  refer  to  the  cita- 
tion and  applies  to  the  setting  of  the  case,  it  was  purposeless  and 
did  not  secure  any  right. 

^*  We  are  bound  to  presume  that  the  law  is  useful  and  to  construe 
it  with  reference  to  some  use."     Domat. 

Relative  to  the  courVs  Jurisdiction :  The  monthly  or  yearly  rental  is 
the  test  of  the  court's  jurisdiction. 

The  lease  expired  September  30,  1891. 

The  rental  was  $4000  per  annum. 

The  defendant  contends  that,  as  it  was  not  the  value  of  the  prop- 
erty but  the  annual  or  monthly  rent  which  gives  jurisdiction,  and  as 
the  petition  does  not  allege  the  amount  of  the  rent,  the  court  was 
without  jurisdiction. 

Plaintiff  declared  in  a  lease,  the  amount  of  which  shows  the  court 
had  jurisdiction. 

If  the  jurisdictional  was  not  sufficiently  expressed  in  the  petition, 
it  has  been  made  ample  by  the  act  of  lease  offered  to  meet  the  plea 
to  the  jurisdiction. 

On  the  exception  of  no  cause  of  action:  Plaintiff  in  his  petition 
alleges  that  he  bought  the  property  at  the  time  under  lease ;  that 
the  lease  having  expired,  notice  to  vacate  had  been  given  to  the 
tenant;  the  notice  and  the  return  are  annexed  to  the  petition. 

The  purchaser  became  subrogated  to  the  rights  of  the  vendor  un- 
der the  lease.     Q.  C.   2733,  8  N.  S.  563. 

The  demands  for  relief  are  consistent  and  conformable  to  the 
nature  of  the  remedy. 
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He  bad  the  legal  right  to  ejectment  proceedings  against  tho 
tenant  of  his  property  at  the  expiration  of  the  lease,  after  fifteen 
days'  notice. 

The  defendant  contends  in  argument  that  more  than  one  week 
having  elapsed  (the  lease  expired  September  30,  1891,  ard  notice 
to  vacate  was  served  on  the  8th  of  October  following)  the  lease  was 
tacitly  renewed  (reconducted)  for  another  month. 

Suit  to  eject  the  defendant  was  brought  October  26,  1891. 

The  defendant,  in  his  pleadings,  has  not  claimed  any  rights  of 
renewal. 

Whatever  rights  he  may  have  had  under  Act  2689,  relative  to  the 
presumption  of  renewal  of  the  lease,  are  enforceable  in  accordance 
with  plea  covering  them. 

Art.  36  of  1888,  in  amending  Section  2155  of  the  Revised  Statutes, 
as  to  notice,  necessarily  amended  the  Civil  Code  on  the  subject,  i.  e,, 
2686. 

Upon  the  expiration  of  the  lease,  the  notice  may  be  given  and 
need  not  precede  its  period  of  duration  by  fifteen  days. 

The  Uist  in  the  order  of  the  pleas  as  presented  is  that  of  vagueness : 
Fall  notice  was  g^ven  to  the  defendant  of  the  grounds  of  the  action. 
There  is  a  definite  issue  presented.  The  defendant  could  not  be 
iaken  unawares  by  the  evidence  admissible  under  the  pleadings,  as 
the  petition  was  explicit  in  substantial  particulars. 

The  lease  was  alleged  and  admitted  in  evidence,  under  the  allega- 
tions.   The  object  of  the  demand,  the   nature  of   the  title   and  the 
caose  of  action  were  stated.    There  can  be  no  just  reasons  for  main- 
taining that  plaintiff's  action  is  vague. 
Judgment  affirmed  at  appellant's  cost. 


No.  10,902. 
O.  H.  P.  Semple  vs.  R.  N.  Scarborough. 

I  The  authority  of  the  thlnj?  adJudK^-d  must  ha  testeil  by  the  requisites  of  Article 
2286 of  the  Civil  Code.  The  decree  is  not  final  unless  it  falls  within  the  terms  of 
that  article. 

1    Verbal  sales  of  immovables  arc  null  as  to  third  persons. 

3.  The  promise  to  sell  must  be  established  with  the  same  formalities  as  sales. 

4.  All  sales  affecting  Immovable  property  not  recorded  are  null  and  void,  except 
between  the  parties  thereto. 

17 
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5.  Property  can  be  specially  hypothecated  only  by  the  owner  or  by  some  one  au- 
thorized  to  act  for  him. 

6.  The  niortjraKC  given  by  one  not  the  owner  will  not  become  valid,  unless  ho 
acquires  the  ownership. 

7.  Joining  the  owner  (who  had  promised  to  sell  to  the  mortgagee)  in  the  sale  of 
the  property  Is  not  an  acquisititm  of  the  property,  and  does  not  give  validity 
to  the  mortgage. 

8.  A  tutor  has  no  right  to  pledge  the  notes  due  his  wards  as  a  security  for  his 
debts. 

One  of  the  notes  at  one  time  unlawfully  pledged  having  been  restored,  and  the 
other  having  been  collected  in  the  name  and  for  account  of  the  tutor,  who  ap- 
plied the  anjount  to  the  payment  of  his  debt,  he  has  no  right  of  action  to  re- 
cover the  amount  paid  in  satisfaction  of  his  individual  debt. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  DeSoto. 
Hall,  J.  

E.  W.  Sutherlin  and  C  W.  Elam  for  Plaintifif  and  Appellee : 

1.  There  Is  a  strong  analogy  between  tlie  plea  of  r«s^'».7/ira^i  and /tj*;)^/^/^^*.  anrf 
it  is  a  fair  test  to  inquire  whetlier  a  final  judgment  in  the  former  suit  would  b© 
res  judicata  in  the  latter.  If  it  would,  the  exception  of  fin  pendenn  is  well  plencJed, 
4  An.  &20;  S  An.  15;  C.  V.  H.r>;  5  An.  4(»4;  12  An.  726;  13  An.  r»35;  27  An.  7^  (S2) :  Cross- 
on  Pleading,  8ec.  17G,  p.  1G9;  If  Hen.,  p.  1166. 

2.  Third  persona  not  originally  party  to  the  suit  may  Intervene  in  the  same*  and, 
like  the  defendant,  institute  demands,  provided  the  same  be  incidental  to  the 
main  action  and  necessarily  connected  with  tlie  same.  C.  P.  ;^63,  364,  j<T4;  Cross 
on  Pleading,  verbo  Intervention,  pp   422.423,424. 

3.  Amendments  may  bi'  alloweil,  provided  they  do  not  alter  the  substance  of  the 
dem  md  or  the  theory  of  the  action.  C.  P.  419;  Cross  on  Pleading,  Sees.  217  to  22'i 
inclusive. 

4.  All  s:iles  of  Immovable  property  sliall  be  made  by  authentic  act  or  under  pri- 
vate sigii.ituio.  Kxoept  as  provided  in  Art.  2275,  C.  C.  every  verbal  sale  of  Im- 
movables sliall  be  null  as  well  for  tiiird  persons  as  for  the  contracting  parties 
themselves,  and  the  lestimonial  proof  of  It  shall  not  be  admitted.  C.  C.  2440. 

6.  A  proiJiise  tt)st-llmu>t  be  vested  with  the  same  formalities  as  are  ijrescribed 
concerning  sales.  In  all  cases  where  tlie  law  directs  that  the  sale  be  committed 
to  writing.  C.  C.  2162;  17  An.  240,  ami  eases  cited. 

6.  Conventional  mortgages  can  only  be  agreed  to  by  tliose  who  have  the  power 
of  ali<'nating  the  property  which  they  subject  to  them.  U  An.  6S4;  12  \n.  609;  15 
An.  HS6;  16  An.  280. 

7.  Such  as  only  have  a  riglit  that  is  suspended  by  a  condition  and  may  be  ex- 
tinguished in  certain  casc^  can  only  agree  to  a  mortgage  subject  to  the  samo 
conditions  and  liable  to  tlie  same  extinction.     12  II.  4"»0:  21  An.  25;{;  2'\  \n.  214. 


J,  F.  Grierson  for  Defendant  and  Appellant; 

A  mortgage  granted  by  a  debtor  on  property  of  which  he  is  not  at  the  time  owner 
shall  be  valid  if  he  shall  ever  after  acquire  its  ownership  by  whatever  title.  C.  C. 
3304;  Amonett  vs.  Avis,  16  An.  226. 
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I :.  -J  pfr*on  receiving  mortgage  notes  as  collutcral  security  for  a  debt  due  him^ 
xri'i  r<H:eiptmK  for  such  inortgago  notes  as  such,  by  referring  to  the  book  and 
[i,i4o  where  the  mortgage  is  recorded,  is  estopped  from  afterward  disputing  the 
f  tjrtir^se,  especially  after  he  shall  have  received  a  part  of  the  proceeds  of  the 
property  niortjcus?ed.    15  An.  5::i ;  2{2  An   1280;  30  An.  42;i. 

M-'  ^i:o  rvnts  from  his  adversary  thereby  acknowledges  his  own  want  of  title  and 
r>cui:nixes  that  of  his  adversary.  26  An.  ISO. 

U  ''»:>.  are  not  bound  for  money  borrowed,  or  a  debt  contracted  in  their  name,  by 
t'.vir  tutor,  unless  he  lie  authorized  by  the  court  undtr  the  advice  of  a  family 
ri,»eting.  Those  "who  deal  with  tutors  acting  for  minors  do  so  at  their  peril. 
r:iii»n  n:ink  v«    Forstall,  41  .\n.  il«,  and  authorities  there  cited. 

V  V  r^  arv  not  bound  for  purchases  made  for  them  on  credit  beyond  their 
3»»•an^.  or  speculations  engageil  in  by  their  tutor,  even  when  authorized  by  the 
^.rvjbate  court  acting  on  the  advice  of  a  family  meeting.  Handlett  vs.  Sheriff,  32 
An  '.H*4. 

Tutors  have  no  power  to  pledge  the  mortgage  notes  belonging  to  his  ward  with 

iV.inl  persons  to  secure  his  own  individual  debt 
'     ;>-i^iIou?«  ina'.le  by  such  third  pi-rsons  from  such  collaterals  in  his  hands  bclong- 
•axto  the  minor  may  be  recovered  from  him  at  the  suit  of  the  nunor  to  whom 
the  collate rals  belona. 


The  opinion  of  the  court  was  delivered  by 

Beeaux,  J.  Plainti£f  sues  to  foreclose  via  ordinaria  a  vendor's 
privilege  and  mortgage  against  the  defendant,  amounting  to 
I12S7.40,  and  for  interest  and  fee  of  attorney,  on  a  tract  of  land, 
known  as  the  Forston  place,  in  the  parish  of  De  Soto. 

The  defendant  makes  no  defence  personally. 

As  the  tutor  of  his  minor  children  he  intervened,  and  in  his  peti- 
tion of  intervention  avers  that  this  property  was  on  the  fifteenth 
day  of  December,  1886,  mortgaged  to  him,  as  tutor,  to  secure  two- 
amounts,  aggregating  $3577.21,  and  interest. 

There  was  another  amount  of  $2500  claimed,  which  was  subse- 
qaently  abandoned,  and  is  therefore  no  longer  at  issue. 

The  mortgagor  was  T.  N.  Coleman,  who  did  not  have  a  deed  to 
the  property  mortgaged. 

The  intervenor  alleges  that  at  the  time  the  mortgage  was  given 
the  mortgagor  had  paid  the  purchase  price,  except  about  $1000. 

He  assumed  that  the  sale  would  be  made  to  him,  and  mortgaged 
this  property,  which  he  did  not  own,  with  other  property  he  owned 
at  the  time. 

The  intervenor  avers  that  in  April,  1888,  F.  M.  Forston,  who  had 
promised  to  sell  to  Coleman,  sold  the  property  to  the  defendant, 
Scarborough.     In  this  sale  Coleman  joined,  and  the  defendant  con- 
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tends  that  in  thus  joining  the  mortgage  before  mentioned  became 
valid. 

The  intervenor  also  avers  that  he  acted  without  authority  in  plac- 
ing with  plaintiff  the  notes  of  his  minor  children  (secured  by  said 
mortgage)  as  collateral  security  for  a  debt  of  $3468.86.     This  said 
amount  is  claimed  by  plaintiff,  as  due  him,  by  the  intervenor  tutor, 
in  another  suit  pending  before  this  court. 

Scarborough,  tutor,  defends  on  different  grounds. 

He,  as  tutor,  alleges  that  he  has  the  right  to  recover  back  two 
mortgage  notes  and  all  amounts  collected  on  them,  as  the  claiin 
belonged  to  the  minors.  That  this  mortgage  of  the  minors  is  su- 
perior in  rank  to  that  of  the  plaintiff. 

To  the  demand  of  the  intervenor  the  plaintiff  pleaded  res  adjudi- 
cataj  and  in  its  support  alleged  that  the  tutor,  who  is  the  inter- 
venor, presented  an  account  of  tutorship  in  which  was  carried  th© 
claim  of  $3468.66  as  due  to  plaintiff. 

This  account  was  homologated  in  1889. 

This  judgment  was  the  subject  matter  of  a  suit  before  this  court 
at  its  last  issue.     43  An.  816. 

This  court  held  that  the  judgment  did  not  have  the  appearance  of 
one  enforceable  against  the  minors,  as  it  was  not  proven  that  they 
had  been  placed  in  possession  and  the  succession  closed ;  that  if  on 
the  trial  of  the  merits  it  should  b«)  conclusively  shown  that  the  tutor 
administered  the  succession  ex  virtute  offlciij  a  sale  under  C.  P.  Art. 
990  was  the  proper  remedy  to  enforce  payment. 

That  case  was  remanded  for  further  proceedings. 

It  was  tried. 

Judgment  was  rendered  in  favor  of  R.  N.  Scarborough,  tutor, 
which  was  reversed  by  this  court,  44  An. 

The  issues  are  different  in  the  pending  case. 

The  action  is  to  recover  on  a  note  secured  by  mortgage. 

The  intervenor  claims  a  superior  mortgage  and  certain  notes  and 
obligations  he  alleges  are  illegally  held  by  the  plaintiff. 

The  parties  are  not  the  same ;  in  one  case  the  defendant  debtor  is 
sought  to  be  held,  in  the  other  the  contention  arises  about  the  in- 
debtedness of  a  succession  and  the  mode  of  enforcing  collection. 

The  plea  of  Ha  pendens  was  also  filed  against  the  intervenor. 

The  cause  of  action  is  not  the  same.  A  final  judgment  in  the 
case  pleaded  as  lis  pendens  will  not  settle  the  Issues  in  this  case. 
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To  sustain  the  plea,  not  only  the  subject  but  the  parties  must  be 
let'  Fame,  or  privies  to  the  parties  in  the  pending  suit. 

The  subject  matter  involved  in  the  present  is  different  from  that 
ia  the  case  of  the  tntorship  of  the  minors  Henry  F.  and  Thomaa 
Scarborough  vs.  R.  N.  Scarborough,  natural  tutor. 

The  relief  asked  for  is  different. 

In  matter  of  the  sale  in  said  case,  it  is  contended  that  the  judg- 
meat  is  not  binding  on  the  minors  and  that  the  property  can  not  be 
sold  on  rule  to  sell  as  against  an  administrator ;  in  this  case  they 
seek  to  recover  notes  pledged  as  collateral  and  to  prevent  a  mort- 
g^e  from  being  enforced  as  first  in  rank. 

Plaintiff  also  urges  as  exception  that  the  intervention  is  in  its 
oatore  independent  of  the  main  action  brought  by  plaintiff  and  not 
connected  with  or  Incidental  to  the  same. 

The  intervener  a''leges  an  interest  and  claims  that  he  has  a  prior 
mortgage,  and  alleges  that  plaintiff's  mortgage  is  invalid. 

The  iaterventional  demand  is  clearly  connected  with  the  main 
action.  It  was  properly  used  to  protect  a  right  in  the  property 
plaintiff  asks  to  have  sold  for  the  payment  of  his  alleged  mortgage. 
These  pleas  were  properly  overruled. 

On  the  Merits. 

The  priority  in  rank,  vel  norij  of  plaintiff's  mortgage  presents  the 
iiiBt  question  for  our  determination.  It  is  conceded  that  at  the  time 
the  mortgage  to  Scarborough,  tutor,  was  signed  the  mortgagor  was 
not  owner.  The  intervener  does  not  contend  that  the  mortgage 
by  one  not  the  owner  gives  him  a  right. 

Ue  claims  that  the  promise  to  sell  has  been  complied  with,  and 
that  the  mortgage  has  thereby  become  valid,  and  relies  upon  Article 
33Wof  CO.:  "This  mortgage  shall  be  valid  if  he  (the  mort- 
gagor) should  ever  after  acquire  the  ownership  of  the  property  by 
▼hatever  right." 

In  support  of  his  contention  he  invokes  the  fact  that  the  notes 
secured  by  this  mortgage,  Coleman  to  Scarborough,  tutor,  were 
pledged  to  the  plaintiff,  and  that  in  the  written  receipt  of  these 
notes  it  is  stated  that  they  are  secured  by  this  mortgage,  and  that 
he  is  therefore  estopped.     He  also  relies  upon  a  sale  made  in  1888. 

With  reference  to  this  sale  it  appears  that  the  party  who  had 
yerbally  promised  to  sell  was  unable  to  return  the  amount  he  had 
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received  on  account  of  the  price,  and  the  p^rty  who  was  to  bay  tlie 

mortgage  was  unable  to  pay  the  remainder  to  consummate  the  sale. 

Thereupon  Porston,  who   had   promised  to  sell  to  Coleman,  offered 

the  land  to  Scarborough,  who  purchased. 

The  latter  applied  to  the  plaintiflf  to  bDrrow  the  money  to  pay   for 

it.     Plaintiff  consented  to  loan  the  amount,  provided  notes  secured 

by  mortgage  and  vendor's  privilege  were  executed  by  the  buyer, 

which    would   be   transferred   to    him,    plaintiff.      The  deed    was 

signed  and  the  note  transferred  in  compliance  with  the   agreementv 

made. 
The  property  was  not  sold  to   the   mortgagor  at  all.     Althoug^h 

never  owned  by  the  mortgagor,  the  intervener  pleads  the  act   of 

mortgage  to  defeat  plaintiff's  claim,  and  contends  that  it  precedes 

that  of  his  creditor. 

There  was  a  verbal  promise  to  sell.  The  conditional  promise  to 
sell  does  not  give  the  right  to  mortgage  property,  and  no  right  will 
arise  under  the  mortgage  unless  the  promise  is  followed  by  compli- 
ance. 

The  receipt  invoked  does  not  create  a  mortgage,  as  none  exists. 

The  plaintiff  testifies  that  he  did  not  know  of  any  such  mortgage. 

The  declaration  in  the  receipt  does  not  give  validity  and  binding^ 
effect  to  the  alleged  mortgage. 

The  condition  laid  down  in  the  article  of  the  code  is  that  the  mort- 
gage shall  be  valid  if  the  mortgagor  becomes  the  owner. 

The  receipt  did  not  make  the  mortgagor  the  owner  and,  there  fore, 
the  alleged  mortgage  w^as  ineffective. 

An  estoppel  is  limited  to  questions  concerning  the  receipt  and 
does  not  apply  to  incidental  descriptions. 

A  receipt  may  be  contradicted  or  explained. 

'^  Even  in  a  deed  the  recital  to  operate  an  estoppel  must  appear 
as  intended  not  to  be  questioned  or  that  injustice  would  follow  if  the 
court  were  to  allow  it  to  be  contradicted."  Bigelow  on  Estoppel, 
p.  317. 

The  property  having  been  sold  by  the  owner  no  one  can  lay  claim, 
to  any  right  under  the  mortgage  not  executed  by  the  owner. 

In  the  deed  of  mortgage  of  December,  1886,  by  Coleman  (not 
the  owner)  to  Scarborough,  tutor,  it  is  declared  that  the  mortgagor 
expects  to  secure  a  title. 

The  owner  who  had  promised  to  sell,  as  a  witness,  states  that  it 
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was  agreed    that  no  sale  would  be  passed  before   payment  of  the 
price. 
The  price  was  not  paid  and  the  property  was  sold  to  another. 
The  sale  to  the  mortgagor  never  was  made. 

The  intervenor  claims  one  of  the  notes  identified  with  the  alleged 
mortgage,  amounting  to  $2075,  and  the  amount  collected  in  payment 
of  another  also  identified  with  the  act.  These  notes  were  pledged 
to  secure  the  payment  of  certain  amounts  due  by  the  intervenor. 

The  issues  do  not  establish  a  pecuniary  responsibility  on  the  part 
of  plaintiff,  for  he  has  returned  the  notes  and  only  received  an 
amount  in  payment  of  a  sum  due  him. 

The  intervenor  in  this  case,  some  time  since  in  another  suit,  inter- 
vened  and  alleged  that  he  had  possession  of  the  note  he  now  seeks 
to  recover.  Since  that  intervention  was  filed  it  is  not  shown  that 
plaintiff  has  had  it  in  his  possession. 

The  record  discloses  that  it  has  not  been  in  possession  of  the 
plaintiff  since  1888. 

With  reference  to  the  amount  collected  on  the  second  note:  It  ap- 
pears of  record  that  the  mortgagor,  Coleman,  sold  certain  property 
to  James  F.  Greer  on  February  9,  1888.  The  notes  were  at  the  time 
in  the  possession  of  Sample,  the  plaintiff  pledged  as  before  men- 
tioned. One  of  the  pledged  notes  was  paid ;  the  other  was  returned 
to  the  Intervenor. 

The  question  does  uot  arise  on  tnese  notes  as  being  in  the  hands 
of  the  pledgee  claiming  a  right,  but  arises  after  one  of  the  pledged 
notes  bad  been  paid  and  the  other  is  in  the  possession  of  the 
pledgor. 

The  intervenor  seeks  to  make  the  at  one  time  pledgee  return  an 
-amount  received  and  return  a  note  of  which  he  already  has  pos- 
session. 

The  mortgagor  had  the  absolute  right  to  pay  his  debt  secured  by 

mortgage,  and  the   possibility  that    the   tutor    will  squander  the 

amount  will  not  affect  the  receipt.      Riddell  vs.  Yijord,  85  An.  390. 

The  notes  were  collected  for  account  of  the  tutor,  who  applied  the 

amount  to  the  discharge  of  his  debt. 

It  is  a.  fait  accomplij  and  can  not  be  revoked  at  the  instance  of  the 
tutor,  who  personally  made  the  payment. 

With  reference  to  the  claim  of  $3468.66 :     We 

are  relieved  from  giving  it  consideration  in  this  case,  as  it  has  re- 
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ceived  the  court^s  attention  and  was  the   subject  matter  of   another 
suit,  decided  to-day,  in  which  it  is  held  that  the  amount  is  due. 
Judgment  affirmed  at  appellants'  costs. 


44    264 
fl20   726  No.  10,853. 

Mathieu  Vonderbank  vs.  John  Schmidt. 

1.    Good  will  is  the  favor  which  the  management  of  a  business  wins  from  the 
public,  and  the  probability  that  old  customers  will  continue  their  patronage 
and  to  resort  to  the  old  place. 

*l.  It  may  be  said  to  consist  of  those  Intangible  advantages,  or  incidents  which 
are  impersonal,  so  far  as  the  vendor  is  concerned,  and  attach  to  the  thing  con- 
cerned. When  it  consists  in  the  advantage  of  location  it  follows  an  assign- 
ment of  the  lease  of  the  location;  and  if  not  assigned,  it  passes  to  the  lessee  of 
the  property  at  the  termination  of  the  lease. 

.3.  A  trade  mark  has  no  separate  existence,  but  owes  its  existence  to  the  fact  that 
it  is  actually  affixed  to  a  vendable  commodity;  whereas,  a  trade  n  ami-,  or  a 
fictitious  name,  may  be  considered  as  a  qucui  trade  mark,  a  mere  property 
which  is  somewhat  allied  to  good  will. 

4.  The  only  restraint  the  grant  of  good  will  imposes  upon  the  grantor  is  to  pre* 
vent  his  subsequent  employment  of  his  awn  name  so  as  to  deceive  and  mislead 
the  public. 

5.  A  surname  may  become  impersonal  when  attached  to  an  article  of  manufacture-, 
and  becomes  the  name  by  which  such  article  is  kuown  in  the  market;  and,  in 
case  of  sale  of  the  right  to  manufacture,  the  name  passes  also;  though  It 
does  not  pass  as  good  will,  but  as  trade  mark. 

6.  By  giving  a  particular  name  to  a  building,  as  a  sign  of  a  hotel  business,  a 
tenant  thereby  makes  the  name  a  fixture  to  the  building,  and  the  property 
of  the  landlord  upon  the  expiration  of  the  lease. 

One  may  consent  to  the  employment  of  his  own  name  as  that  of  a  place  of  re- 
freshment, but  if  such  consent  be  purely  gratuitous,  he  may  withdraw  it  at 
pleasure — particularly,  if  such  name  be  his  surname,  it  being  personal  to  the. 
proprietor,  and  not  an  element  of  good  will  of  the  business. 

APPEAL  from  the  Civil  District  Court  for  the  parish  of  Orleans. 
Monroe,  J, 


Buck,  Dinkelspiel  <£:  Hart  for  Defendant  and  Appellant : 

The  naked  sale  of  the  *'good  will"  of  a  business  does  not  transfer  the  ri^ht  to  the 
use  of  the  vendee's  name  of  trade.  Goodwill  embraces  only  the  custom  and 
advantage  peculiar  to  the  place,  etc.,  and  not  that  appertaining  to  the jjerson  of 
the  vendee. 

The  wrongful  use  for  purposes  of  business  of  one's  name  may  be  enjoined.  The 
vendor  is  not  estopped,  by  silence  or  inaction  or  even  by  a  sale,  with  his 
knowledge  and  consent  to  another  or  second  purchaser;  the  latter  takes 
no  greater  right  than  his  vendor  had  under  the  original  sale  by  plaintiff. 
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Bernard  McCloskey  for  Plaintiff  and  Appellee : 

GOOD  WILL. 

'Tbereisconsiderable  difHculty  In  deciding  accurately  what  is  included  under 
th\»  terva  good  trill.    It  seems  to  be  that  species  of  connection  in  trade  which 
induces  castomers  to  deal  with  a  particular  firm.    It  varies  In  almost  every 
case,  but  it  is  a  matter  distinctly  appreciable,  which  can  be  preserved  if  the 
business  be  sold  as  a  yroinK  concern."    Wedderburn  vs.  Wedderburn,  22  Beav. 
S4.    It  ia  defined  also  as  a  possibility  that  the  old  customers  will  resort  to  the 
old  place.     Rawson  vs.  Pratt,  91  In d.  9. 
Id  Hudson  vs.  Osborne,  39  Law  J.  Ch  (N.  S.)  79,  the  bankrupt  had  a  place  of  busi- 
nes**  designated  and  known  as  the  "Osborne  House."    Plaintiff  became  the 
owner  in  bankruptcy  proceedings  against  defendant.    The  bankrupt  was  en- 
joined from  designating  his  place  subsequently  as  the  "  Osborne  House." 
The  name  of  this  firm  was  an  important  consideration  in  the  purchase  thereof, 
inasmuch  as  it  had  been  thoroughly  advertised  throughout  the  Union  uuder 
that  name. 
''The  name  of  a  firm  is  a  very  important  part  of  the  good  will  of  the  business  car- 
ried on  by  the  firm.    A  person  says,  I  have  always  bought  articles  at  such  a 
bouse  of  business;  I  know  it  by  that  name,  and  I  send  to  the  house  of  business 
identified  by  that  name  for  that  purpose.    And  when  you  are  parting  with  the 
good  will  of  a  business  you  mean  to  part  with  all  that  good  disposition  which 
-   customers  entertain  toward  the  business  identified  by  the  particular  name  or 
firm,  and  which  may  induce  them  to  continue  their  custom   to  it.    That  the 
name  is  a  very  important  part  of  the  good   will  of  the  business  Is  obvious, 
when  weconsidcr  that  there  arc  at  this  moment  largo  bankingand  brewing  flrms- 
and  others  who  do  not  contain  a  single  name  of  the  individual  name  expressed 
In  the  firm."  Cherton  vs.  Douglas,  Johnson's  Kng.  Ch.  174;  Rogers  vs.  Nowvill,  3 
De  G.  M.  Jt  G.  614;  Am.  and  Eng.  Encyclopedia  of  Law,  Vol.  8  (Good  Will),  1368. 
*  Good  will  Isof  value,  and  can  be  bought  and  sold."    C.  C.  2448,2449;  3An.l7;9An. 

22I<;  21  An.  391 ;  3.5  An.  60. 
"Sach  sales  are  very  common  with  us,  and  violate  no  law  that  we  are  aware  of. 
The  effect  cf  such  contracts  on  the  public  weal  is  too  remote  to  be  noticed.'* 
3  An.  17.  -     

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  For  many  years  the  plaintiff  in  this  suit  was  en- 
gaged in  the  condaet  and  management  of  a  hotel,  which  was  kept 
in  a  rented  building  on  Magazine  street,  in  the  city  of  New  Orleans. 
It  was  kept  on  what  is  popularly  known  as  the  European  plan,  t.  e., 
rooms  and  lodging  without  board.  While  thus  conducted,  this  hotel 
was  cQstomarily  styled  and  denominated  the  **  Hotel  Vonderbank,'^ 
or  **  Vonderbank  Hotel." 

While  thus  conducting  said  hotel,  the  plaintiff  was  also  engaged  in 
a  business  on  Common  street,  in  said  city,  between  Camp  and  St. 
Charles  streets,  under  the  name  and  style  of  ^^  Caf6  Restaurant  Von- 
derbank," which  consisted  of  a  bar  room,  or  saloon,  and  restaurant 
and  a  few  rooms  for  lodgers. 
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Plaintifif  represents  that  the  theory  upon  which  he  condaeted  the 
two  businesses  was  that  his  hotel  on  Magazine  street  was  to  be  a 
boarding  place  for  the  patrons  of  his  restaurant — the  two  bein^ 
conducted  co-operatively. 

That  in  April,  1889,  he  made  a  sale  of  the  place  to  Charles  Dor- 
metzer,  who  carried  on  the  business  for  some  time  thereafter,  though 
unsuccessfully,  and  assigned  it  to  his  creditors.  An  arrangement 
was  made  whereby  it  was  conveyed  to  the  defendant.  Under  the 
administration  of  Dormetzer  and  Schmidtt,  the  hotel  was  operated 
as  it  had  been  by  the  plaintiff,  under  the  name  **  Hotel  Vonder- 
bank"  or  *' Vonderbank  Hotel,"  and  he  complains  that  it  was  done 
in  plain  violation  of  his  rights  and  much  to  the  detriment  and  injury 
of  his  business  as  a  reatauranteur. 

Denying  that  defendant  required  or  has  the  right  to  enjoy  that 
privilege,  petitioner  enjoined  his  further  use  of  his  navie,  claiming 
damages,  and  from  an  adverse  judgment  he  prosecutes  this   appeal. 

The  ground  on  which  the  defendant  resists  the  plaintiff's  demands 
is,  that  by  his  purchase  from  Dormetzer  he  acquired  all  the  right, 
title  and  interest  of  said  vendor  in  and  to  the  **  Hotel  Vonderbank '' 
or  *' Vonderbank  Hotel,**  situated  on  Magazine  street,  including  the 
good  will  cf  the  business  and  establishment,  and  particularly  such 
good  will  as  said  vendor  acquired  from  the  plaintiff,  including  the 
name  or  style  of  said  hotel,  which  he,  as  a  purchaser,  is  of  right  en- 
titled to  use  and  enjoy. 

Plaintiff  admits  and  claims  that  he  sold  to  Dormetzer  '*  the  shelv- 
ing, counters,  tables,  crockery,  beds  and  bedding,  and  all  other  mov- 
able effects  in  the  building  known  as  the  *  Vonderbank  Hotel '  (or 
*  Hotel  Vonderbank'),  situated  on  Magazine  street  ♦  *  ♦  and 
used  in  connection  with  his  business,  now  the  property  of  said 
Vonderbank,  together  with  the  good  will  of  said  Vonderbank  in 
and  to  said  business." 

The  business  of  which  the  plaintiff  is  now  the  proprietor,  as  he 
was  at  the  time  of  his  sale  of  the  hotel,  is  styled  and  advertised  as 
*'  Mathieu  Vonderbank,  proprietor  of  Vonderbank's  Caf6  and  Restau- 
rant," situated  at  Nos.  126,  128  and  130  Common  street. 

It  is  further  admitted  and  conceded  that  at  the  date  of  these 
transactions,  the  hotel  was  a  going  concern  in  full  operation  as  the 
•*  Vonderbank  Hotel,"  or  Hotel  Vonderbank,"  and  that  is  so  now. 

It  is  of  an  interference  with  his  restaurant  business  that  plaintiff 
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complaias,  on  account  of  defendant's  improper  and  unlawful  use  of 
his  name  in  the  style  of  his  hotel.  Neither  in  the  sale  of  plaintiff  to 
Dormetzer,  nor  in  that  of  the  latter  to  defendsint}  is  there  any  men- 
tion of  the  name  *'  Hotel  Vonderbank "'  as  a  factor  in  the  contract,  it 
only  appearing  from  the  two  acts  of  sale,  that  there  was  conveyed  all 
the  movable  property  belonging  to  the  hotel  situated  in  the  building 
known  as  the  Hotel  Vonderbank,  on  Magazine  street,  together 
with  the  good  will  of  said  Vonderbank,  and  subsequently  of  Dor- 
metzer, in  and  to  said  premises. 

On  this  state  of  facts,  the  only  question  raised  is,  whether,  under 
Dormetzer's  purchase  from  Vonderbank,  and  his  sale  to  Schmidt,  in- 
cluding specifically  the  good   will  of  the  hotel  establishment,  the 
latter  acquired,   and  is  entitled  to  use,  the  name  ''Hotel  Vonder- 
bank" or  ''  Vonderbank  Hotel"  as  the  style  of  his  hotel.     This  must 
be   determined   by  the  true  meaning  of  the  term  good  will,  as  it  is 
employed  in  commercial   transactions.     We  have   been  referred  to 
only  three  cases  in  our  own  reports  in  'which  the  subject  has  been 
discussed,  but  in   neither  of  which  was  discussed  the   particular 
question  we  have  here,  i.  e.,  what  passes  by  the  term  good  will  in  an 
act  of  sale. 

The  cases  referred  to  are  the  following,  viz. :  Wentz  vs.  Vogte,  3 
An.  16;  Succession  of  Jouron,  21  An.  891;  Bergamini  vs.  Bastian, 
^  An.  60. 

In  treating  of  the  good  will  of  a  market  stall  the  court  said  in  the 
second  case,  that  it  is  '*  understood  (to  be)  the  run  of  custom  which 
the  transferror  had  attained  by  the  patronage  of  his  friends  resort- 
ing to  his  stand  to  purchase,  and,  generally,  from  the  reputation  his 
ttand  had  acquired  as  one  at  which  good  and  wholesome  meats  are 
sold,  and  where  customers  were  accommodated  and  fairly  dealt 
with." 

This  definition  appears  to  have  been  paraphrased  from  that  of 
Judge  Story,  which  is  frequently  quoted  by  judges  and  authors. 
Story  on  Partnership,  Sec.  99;  Am.  and  Eng.  Enc.  of  Law,  Vol.  8, 
p.  1366,  in  which  brief  quotations  from  English  adjudications  are 
found. 

The  third  of  the  three  cases  above  referred  to,  treated  of  an  act 
of  Bale  of  an  eating  house  at  No.  21  Royal  street,  city  of  New  Or- 
leans, which  contained  no  stipulation  of  good  will  having  been  con- 
veyed, the  plaintiff's  complaint  being  that  his  vendor  had  soon  af- 
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terward  begun  a  similar  business  at  No.  18  Royal  street,  in  viola- 
tion of  his  contract. 

But  the  court  substantially  held,  that  inasmuch  as  there  was  no 
stipulation  in  the  contract  that  the  vendor  should  not  resume  busi- 
ness in  his  own  name,  the  injunction  should  be  dissolved. 

We  have  referred  to  those  decisions  for  the  sole  purpose  of  show- 
ing that  our  own  jurisprudence  affords  no  light  on  the  present  con- 
troversy, and  of  illustrating  the  necessity  of  looking  into  the  deci- 
sions of  other  courts,  and  the  opinions  of  text  writers,  for  the  cor- 
rect solution  of  it.  And  we  make  the  following  quotations  as  con- 
veying a  clear  idea  of  what  good  will  is. 

For  instance,  the  Michigan  court  says  in  Chittenden  vs.  White- 
beck,  50  Mich.  401:  **  Good  will  has  been  defined  by  this  court  to 
be  the  favor  which  the  management  of  a  business  wins  from  th» 
public,  and  the  probability  that  all  customers  will  continue  their 
patronage,''  or  as  stated  by  Lord  Eldon  in  Crutwell  vs.  Lloyd  17  Veis. 
335,  say  the  court,  **  the  probability  that  old  customers  will  resort- 
to  the  old  place." 

The  same  court  say  in  Williams  vs.  Farrand,  60  N.  W.  Rep.  p» 
446: 

'^  Good  will  may  be  said  to  be  those  intangible  advantages  or  in- 
cidents which  are  impersonal,  so  far  as  the  grantor  is  concerned,  and 
attach  to  the  thing  conveyed.  When  it  consists  in  the  advantage  of 
location  it  follows  an  assignment  of  the  lease  of  the  location." 

Or  as  was  previously  said  by  that  court  in  the  Chittenden  case : 

"  Good  will  attaches  to  the  property,  and  in  case  of  a  lease,  it  be- 
longs to  the  lessee  only  during  its  continuation.  *  *  ♦  The  claim 
to  an  interest  in  the  good  will  is  inseparable  from  the  claim  to  an  in- 
terest in  the  lease,  and  when  one  falls  the  other  falls  with  it." 

To  a  like  effect  is  the  opinion  of  the  same  court  as  expressed  in 
Meyers  vs.  Kalamazoo  Buggy  Co.,  54  Mich.  215. 

A  standard  author,  in  his  treatise  on  trade  marks,  discusses  and 
defines  good  will  as  an  analogous  right,  and  quotes  with  approval 
the  expressions  of  various  English  judges  on  the  subject. 

Thus  from  Wedderburn  vs.  Wedderburn,  22  Beav.  84,  viz. : 

*'  There  is  considerable  difficulty  in  defining  accurately  what  is. 
included  under  the  term  good  will.  It  seems  to  be  that  species  of 
concection  in  trade  which  induces  customers  to  deal  with  a  particu- 
lar flrn. 
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From  England  vs.  Downes,  6  Beav.  269,  viz. : 

'^  It  is  the  chance  or  probability  that  custom  will  be  had  at  a  certain 
place  of  basiness,  in  consequence  of  the  way  in  which  that  business 
has  been  previously  carried  on." 

From  Story  on  Partnership,  viz. : 

"  It  may  be  described  to  be  the  advantage  or  benefit  which  is  ac- 
quired by  an  establishTnent  beyond  the  mere  value  of  the  capital 
stock,  funds,  or  property  employed  therein,  in  consequence  of  the 
^neral  public  patronage  and  encouragement  which  it  receives  from 
constant  or  habitual  customers  on  account  of  its  local  position,  or 
•common  celehrityy^^  etc.    Sec.  80. 

Browne's  Law  of  Trade  Marks,  Sees.  626,  626.  In  further  illustra- 
tion of  this  principle  we  have  selected  the  following  paragraph  from 
Williams  vs.  Farrand,  as  giving  a  careful  analysis,  from  a  commer- 
<!ial  point  of  view,  of  what  passes  by  an  act  of  sale  containing  no 
stipulation  of  good  will,  viz. : 

*' A  retiring  partner  conveys" — without  stipulating  good  will — ^in 
addition  ''  to  his  interest  in  the  tangible  effects,  simply  the  advan- 
tages that  an  established  business  possesses  over  a  new  enterprise. 
The  old  business  is  an  assured  success,  the  new  an  experiment.  The 
old  business  is  a  going  business  and  produces  its  accustomed  profits 
on  the  day  after  its  transfer.  It  is  capital  already  invested  and 
-earning  profits.  The  continuing  partner  gets  these  advantages.  The 
new  business  must  be  built  up.  The  capital  taken  out  of  the  old 
-concern  will  earn  nothing  for  months,  and  in  all  probability  the  first 
year's  business  will  show  loss  instead  of  profit.  For  a  time,  at  least, 
it  is  capital  awaiting  investment,  or  invested  earning  nothing.  The 
retiring  partner  takes  these  chances,  or  advantages.  He  does  not 
agree  that  the  benefit  derived  from  his  connection  with  the  business 
shall  continue.  He  does  not  agree  that  the  old  business  shall  continue 
to  have  the  benefit  of  his  name,  reputation  or  service;  nor  does  he  guar' 
antee  the  continuance  of  that  patronage  which  may  have  been  attracted 
by  his  name  or  reputation.  He  does  not  pledge  a  continuance  of  con- 
ditions. He  takes  out  of  the  business  an  interest  that  he  contributed  to 
the  success  of  the  business.  He  sells  only  those  advantages  and  inci- 
dents which  attach  to  the  property  and  location,  rather  than  those  which 
<ittach  to  the  person  of  the  vendor.  He  sells  only  so  much  of  the  cus- 
tom as  vnll  continue  in  spite  of  his  retirement  and  activity. 
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^^He   sells   probabilities  and  not  assurances."     P.   449.     [Italics 

ours.] 
As  a  corollary  of  the  foregoing  opinion  an  extract  may  be  properly 

selected  from  that  of  the  Connecticut  court  in  Cottrell  vs.  Manu- 
facturing Company,  54  Conn.  138,  in  reference  to  what  passed  by 
a  bill  of  sale  of  goods,  etc. ,  accompanied  by  a  transfer  of  the  good 
will,  merely,  viz.: 

"By  purchasing  the  good  will  merely  Cottrell  secured  the  right  to 
conduct  the  old  business  at  the  old  stand,  with  the  probability  in 
his  favor  that  the  old  customers  would  continue  to  go  there.  If  he 
desired  more  he  should  have  secured  it  by  positive  agreement. 
The  matter  of  good  will  was  in  his  mind.  Presumably  he  obtained 
all  that  he  desired.  At  any  rate  the  express  contract  is  the  measure  of 
his  right;  and  since  that  conveys  a  good  vnll  in  terms,  but  says  no  more ^ 
the  court  will  not,  upon  inference,  deny  to  the  vendor  the  possibility  of 
successful  competition  by  all  lauful  means  with  the  vendee  in  the  same 
business.  No  restraint  upon  trade  may  rest  upon  inference.  There- 
fore, in  the  absence  of  any  express  stipulation  to  the  contrary,  the 
vendor  might  lawfully  establish  a  similar  business  at  the  next  door,'^ 
etc.     [Italics  ours.] 

From  the  foregoing  it  appears  that  good  will  is  an  advantage  or 
benefit  which  is  acquired  by  a  business  establishment  beyond  the 
mere  intrinsic  value  of  the  capital  stock;  that  it  is  the  general 
public  patronage  and  encouragement  which  a  business  receives 
from  its  customers  on  account  of  its  local  position;  that  it  is  the 
subject  of  value  and  price,  and  of  bargain  and  sale,  though  intangi- 
ble; but  in  order  to  be  conveyed  mention  of  it  must  be  made  of  it 
in  the  act  of  sale. 

The  discussion  of  the  rights  of  a  vendee  of  good  will  more  fre- 
quently arises  in  the  course  of  liquidation  of  corporations  and  sales- 
in  partner jhips  than  elsewhere;  but,  as  the  principle  involved  is  the 
same  as  in  cases  of  bargain  and  sale  between  individuals,  decisions 
involving  such  transactions  may  be  examined,  along  with  others, 
in  ascertaining  to  what  extent  and  in  what  class  of  cases  such  sales 
involve  the  assignment  to  the  vendee  of  the  right  to  use  the  name 
of  the  vendor. 

In  Williams  vs.  Farrand  it  was  held  that  a  retiring  partner  could 
not  *'  use  his  own  name  *  *  in  such  a  way  as  to  lead  the  pub- 
lic to  suppose  that  he  is  continuing  the  old  business,"  etc. 
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In  Myers  vs.  Kalamazoo  Buggy  Company,  54  Michigan,  215,  three 
partners  retired  from  the  Kalamazoo  Wagon  Company  and  there- 
after organizeJ  and  put  into  operation  the  defendant  company. 
They  were  enjoined  from  prosecuting  that  business  on  the  ground 
that  they  were  guilty  of  an  act  of  piracy,  as  they  **  were  not  using 
their  own  names^^  but  an  assumed  name,  calculated  to  deceive  the 
public. 

Like  cases  are  stated  in  Burgiss  vs.  Burgiss,  3  DeGex,  M.  and  G. 
896,  and  in  Lee  vs.  Hally,  L.  R.,  5  Ch.  App.  155. 

In  the  Williams  case  the  court  states  "  that  where  an  express  con- 
tract  has  been  made  *  *  for  the  use  by  the  purchaser  of  a  ficti- 
tious name  or  a  trade  name  or  a  trade  mark,  courts  will  enjoin  the 
continued  violation  of  such  an  agreement."  Grow  vs.  Seligman, 
47  Mich.  607;  Baal  vs.  Chase,  31  Mich.  490;  Burchardt  vs.  Burchardt, 
36  Ohio  St.,  261;  Tode  vs.  Gross,  28  N.  E.  Rep.  (N.  Y.)  469. 

But  the  court  further  stated  that  such  a  stipulation  need  not  be 
made  in  the  act  of  sale  because  *'  an  assignment  of  all  the  stock, 
property  and  effects  of  a  business  *  *  *  carries  with  it  the  ex- 
elusive  right  to  use  a  fictitious  name  in  which  such  business  is  carried 
on,  and  such  trade  names  and  trade  marks  as  have  been  in  use  in 
such  business.  These  incidents  attach  to  the  business  *  *  and 
pass  with  it.  Courts  have  frequently  held  that  a  trade  mark  has  no 
separate  existence;  that  tharj  is  no  propsrtj  in  wordi  as  detached 
from  the  thing  to  which  they  are  applied ;  and  that  the  conveyance 
of  the  thing  to  which  it  is  attached  carries  with  it  the  name,^^  Der- 
renger  vs.  Piatt,  29Cal.  292;  Gage  vs.  Publishing  Co.,  11  Ont.  App. 
402;  Hoxie  vs.  Chaney,  143  Mass.  592. 

In  this  last  case  it  is  stated  that  a  bill  of  sale  conveying  '*  all  the 
right,  title  and  interest  in  and  to  all  and  singular  the  partnership 
property  belonging  to  the  firm  "  was  held  to  convey  the  company's 
trade  marks  for  the  manufacture  of  certain  soaps  pursuant  to  the 
/anttuto«  of  Hoxie,  though  not  mentioned;  but  not  to  convey  the 
good  will  preventing  Hoxie  from  manufacturing  soaps  otherwise  than 
by  such  formulas,^ ^  Bassett  vs.  Percival,  5  Allen,  345;  Courell  vs. 
Manufacturing  Co.,  54  Com.  122. 

The  same  proposition  is  stated  more  clearly  in  Prussian  Cement 
Co.  vs.  LePage,  147Mass.  201,  the  court  holding  that  it  was  legitimate 
for  one  to  sell  '*  the  use  of  his  name  as  a  trade  mark,  "  i.  e.,  **  as  a 
description  or  designation  of  a  manufactured  article,  so  as  to  deprive 
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himself  of  the  right  to  use  it  as  such  and  confer  the  right  upon  an- 
other." 

Thus:  '^  One  who  has  carried  on  a  businesa  under  a  trade  name 
and  sold  a  particular  article  in  such  a  manner,  by  the  use  of  hia 
name  as  a  trade  mark  or  a  trade  name,  as  to  cause  the  business  or 
article  to  become  known  or  established  in  favor  under  such  name, 
may  sell  or  assign  such  trade  name  or  trade  mark  when  he  sells  the 
business  or  manufacture,  and  by  such  sale  or  assignment  conclude 
himself  from  the  use  of  it  in  a  similar  way,^^  McLean  vs.  Fleming, 
96  Mass.  246;  Shorer  vs.  Shorer,  54  Iowa,  208;  Frazier  vs.  Frazier, 

147  Mass.  208. 

Many  of  these  cases  are  brought  forward  in  the  Williams  case,  and 
after  recapitulating  these  different  propositions  the  court  say : 

*^  These  propositions  are  sustained  by  a  long  line  of  authorities, 
but  in  none  of  those  cases  does  the  question  hinge  upon  a  grant  of 
good  will.     Complainants  insist,  however,  that  a  grant  of  good  will 

*  *  *  imposes  certain  restrictions  upon  the  vendors,  and  inter 
<ilioSy  is  the  use  that  may  be  made  of  their  own  names;  "  but  the 
court  examined  that  question  fully,  and  placed  the  proper  limitation 
upon  that  contention  by  stating  that  its  sole  effect  was  to  prevent 
the  vendor's  subsequent  employment  of  his  nama  so  as  to  impair  the 
good  will  he  had  conveyed  to  the  vendee. 

The  court,  in  the  Williams  case,  then  furnishes  the  following  ap- 
propriate illustration  of  the  rule,  viz. : 

**  A  partnership  name  may  become  impersonal  after  the  death  of 
the  partners,  and  it  is  then  likened  to  a  fictitious  or  corporate  name. 

^'A  surname  may  become  impersonal  when  it  is  attached  to  an 
article  of  manufacture,  and  becomes  the  name  by  which  such  article 
is  known  in  the  market,  and  the  right  to  use  the  name  may,  in  conse- 
quence, follow  a  grant  of  the  right  to  manufacture  the  article,  or  a 
sale  of  the  business  of  manufacturing  such  article ;  and  when  the 
right  to  manufacture  is  exclusive,  the  right  to  the  use  of  the  name  as 
applied  to  that  article  becomes,  likewise,  exclusive." 

This  is  followed  by  this  conclusive  statement,  viz. : 

''The  rule  that,  upon  the  dissolution  of  a  firm  neither  party  has 
the  right  to  use  the  firm  name,  as  well  as  the  other  rule  that  a  retir^ 
ing  partner  has  no  right  to  use  the  old  name,  are  both  subject  to  the 
exception  that  a  person  has  the  right  to  use  his  own  name  unless  he 
has  expressly  contracted  otherwise,  ♦  ♦  *  • 
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-*The  right  to  continue  the  use  of  a  firm  name,  as  well  as  a  re- 
striction upon  the  use,  by  a  retiring?  partner  of  hia  oivn  name,  are 
proper  subjects  of  bargain,  sale,  and  agreement.''  Hence  the  de- 
fendants, as  retiring  partners,  without  any  restrictions  having  been 
placed  'upon  them  in  the  act  of  sale  of  their  interest  in  the  copart- 
nership business  were  recognized  to  **  have  the  right  to  use  their 
own  names  or  anv  collocation  of  their  own  names." 

We  can  not  better  illustrate  the  principle  that  is  involve:'   in  the 
foregoing  decisions  than  by  citing  the  case  of  Meneely  vs.  Meneely, 
62  >C.  Y.  431,  wherein  an  injunction  restrained  the  defendant  from 
in  an3'  way  ^^  using  the  name   and   designation  of  *  Meneely'  in  the 
business  of  bell  founding  in  the  city  of  Troy.     The  name  of  the  de- 
fendant is  Meneely,  and  he  was  engaged  in  the  business  mentioned. 
The  necessary  consequence  of  the  injunction  was  to  compel  the  de- 
fenlant.,  Menaely,  either  to  discontinue  the  business  of   bell  found- 
ing in  Troy,  or  prooure  it  to  be  done  in   the   name  of   some  other 
person.     He  was  :i')<">iately  probibited  from  the  use  of  hinown  name, 
-in  hU  vwn  buttinet<Sy  in  en/  «'•///.  •     But   the  court  ruled  that  *' every 
man    has   tin-   (tb-tol'itc  r>nbt  io  use  hi  a  oivn  name  in  his  otvn  business, 
■even  though  he  i:iu\  inuiun*  with,  or  injure  the  business  of  another 
karing  the  same  name,  providing  he  does  not  resort  to  any  artifice  or 
r>ontriv(ince  for  the   purpose  of  producing  the  impression  that  the 
establishments  are  identical,  or  do  anything  calculated  to  mislead." 
Thus  the  right  of  one  to  the  free  and  unrestricted  use  of  his  own 
name,  in  a  business  enterprise,  is  so  strong  that  his  right  is  not  im- 
paired, even  if  it  operate  an  infringement  of  a  trade  mark,  so  that 
no  artifice  be  resorted  to  for  the  purpose  of  deceiving   the   public, 
notwithstanding  the  **  owner's  right  of  property  in  it  is  as  complete 
as  that  which  he  possesses  in  the  goods  to  which  he  attaches  it." 
Derrenger  vs.  Piatt,  29  Cal.  293;   Sohin  vs.  Johnson,  111  Mass.  238; 
Holmes  vs.  Manufacturing  Company,  37  Conn.  278. 

In  Browne's  Law  of  Trade  Marks,  in  the  course  of  his  treatment  of 
good  will,  he  says : 

"  Courts  of  equity  will  protect  a  party  in  the  use  of  a  name  of  an 
inn,  hot^l  or  other  place  of  business,  when  the  sign  is  simulated.  * 
"  *  *  *  *  If  a  man  creates  a  reputation  for  his  business,  it  is 
as  the  keeper  of  some  particular  house  at  a  known  location,  and  it  is 
piracy'  to  draw  off  the  custom  of  his  friends,  or  customers  who  have 
identified  him  with  the  name  of  his  house.  It  is  a  personal  right. 
18 
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By  giving  a  particular  name  to  a  building  as  a  sign  of  the  hotel  busi- 
ness,   a  tenant  does  not  thereby  make  the  name  a,  fixture  to  the- 
building  and  the  property  of  the  landlord^  upon  the  expiration  of  the 
lease."  Pp.  and  Sec.  439,  440. 

Clearly  such  name  or  appellation  of  a  hotel  is  not  an  incident  of 
good  will,  as  good  will  exclusively  appertains  to  a  given  and  desig- 
nated locality  and  becomes  a  fixture  of  the  leased  premises  and  at 
the  expiration  of  the  lease  it  passes  to  the  landlord. 

This  is  conclusively  shown  by  the  author's  subsequent  observa- 
tion,  viz. : 

'^  One  may  consent  to  the  employment  of  his  name  as  that  of  a. 
place  of  refreshment ;  but  if  such  consent  be  purely  gratuitous,  or 
unless  there  is  some  valid  agreement  binding  upon  the  party  who 
gives  his  consent  he  may  withdraw  it  at  pleasure  and  enjoin  its 
further  use." 

But  the  argument  in  favor  of  such  a  withdrawal  of  a  business 
is  strengthened  by  the  fact  that  the  author  only  had  in  contemplation 
trade  names,  or  fictitious  names,  such  as  St.  Charles,  St.  James  and 
Hotel  Royal,  which  any  one  is  free  to  use,  for  such  a  name  might 
pass  with  the  sale  of  the  hotel  business,  and  be  changed  at  the 
caprice  of  the  purchaser. 

This  distinction  makes  it  clear  that  the  employment  of  one's  own 
name  to  designate  his  place  of  business  can  not  be  considered  as  an 
element  of  good  will,  for,  if  so — following  the  principles  just  an- 
nounced— it  would  necessarily  result  in  its  loss  to  the  person  pos- 
sessing it,  as  at  the  termination  of  the  business  it  would  pass  to  the 
proprietor  of  the  leased  premises.  Having  conveyed  it  to  a  suc- 
cessor— and  we  have  ascertained  that  the  disposition  of  good  will  is 
matter  of  contract — he  could  not  thereafter  come  in  competition  with 
his  vendee  without  violating  his  obligation  of  warranty.  Therefore, 
we  conclude,  with  Mr.  Browne,  that  whilst  the  employment  of  one^s 
own  name  to  designate  his  place  of  business  may  be  transferred  in 
like  manner  as  good  will,  yet  if  it  be  done  by  a  purely  gratuitous 
contract,  in  the  absence  of  any  valid  and  enforceable  agreement 
for  a  consideration,  he  may  withdraw  it  at  pleasure. 

The  conclusion  is  that  such  an  employment  of  his  own  name  in 
business  forms  no  part  of  the  good  will,  but  on  the  contrary  it  par- 
takes of  the  characteristics  of  a  trade  mark,  and  may  be  classed  aa 
a  quasi  trade  mark,  of  which  Mr.  Browne  says : 
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'^  It  should  be  borne  in  mind  that  a  trade  mark  carries  the  idea 
of  a  man^s  personalityy  like  his  ordinary  autograph,  and,  therefore^ 
pi«aeTve8  its  essential  characteristics  wherever  it  may  go.  This  is 
not  80  with  quasi  trade  marks,  as  the  name  of  a  hotel  or  shop  of 
trade,"  etc.     Id.,  Sec.  90. 

The  distinction  between  trade  names  and  trade  marks  is  stated  as 
follows,  viz. : 

'^  A  trade  mark  owes  its  existence  to  the  fact  that  it  is  actually 
affixed  to  a  vendable  commodity  (Sees.  52,  382,  384),  whereas,  a  trade 
name  is  mere  property ,  allied  to  the  good  will  of  the  business." 

In  Woodward  vs.  Lazar,  21  Cal.  449,  defendants  were  restrained 
from  udag  the  name  ''What  Cheer  House,"  as  the  name  of  a  hotel 
in  the  city  of  San  Francisco. 

Woodward,  plaintiff,  first  erected  a  hotel  building  on  a  leased 
premises,  and  gave  it  that  name.  During  his  occupancy  as  tenants 
he  purchased  and  built  on  the  adjoining  lot  another  hotel  edifice, 
and  occupied  it  also.  Afterward,  he  surrendered  the  leased  prem- 
ises and  occupied  the  second,  and  continued  to  conduct  a  hotel 
bnsinees  on  his  own  premises,  under  the  name  and  style  of  *^  What 
Cheer  House."  Subsequently  the  defendants  purchased  the  prem- 
ises first  described  and  conducted  thereon  a  hotel  under  the  original 
name,  "  What  Cheer  House." 

In  that  case  the  contention  of  the  plaintiff  in  injunction  was,  that 
the  name  belonged  to  him  as  the  proprietor  of  the  hotel  last  estab- 
lished, and  which  he  both  owned  and  occupied;  and  which  he  had. 
theretofore  used  continuously  while  proprietor  of  the  hotel  he  had 
leased,  and  up  to  the  date  of  its  surrender,  it  being  a  trade  name. 

On  the  other  hand  the  contention  of  the  defendant  was,  that  the 
name  was  a  mere  designation  of  the  building  in  which  the  business,, 
as  first  established,  was  conducted,  and  that  it  attached  to  the  build- 
ing at  the  termination  of  the  plaintiff's  lease,  and  passed  to  him  by 
the  purchase  thereof  from  the  plaintiff's  lessor — it  constituting  a 
part  of  the  good  will  of  said  property  and  establishment. 

Denying  the  latter  proposition,  the  court  said: 

**A  person  may  have  a  right,  interest  or  property  in  a  particular 
name,  which  he  has  given  to  a  particular  house,  and  for  which  houacy 
mider  the  name  given  to  it,  a  reputation  and  good  vrill  may  have 
been  acquired;  but  a  tenant,  by  giving  a  particular  name  to  a  build- 
ing which  he  applies  to  some  particular  use,  as  a  sign  to  the  business. 
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done  at  that  place,  does  not  thereby  make  the  name  a  fixture  to  Ihe 
building  and  transfer  it  irrevocably  to  the  landk0d,^^ 

Thus  a  clear  distinction  was  taken  by  the  California  court  betweea 
the  reputation  a  name  or  appellation  g^ves  to  a  certain  business  lo- 
cality, and  which  adheres  to  it  without  any  reference  to  the  pro- 
prietor of  the  establishment,  personally,  and  the  designation  of  a 
name  for  a  locality  at  which  a  certain  business  is  carried  on,  and 
which  is  not  impersonal,  and  does  not  attach  to  the  property,  but 
remains  subject  to  the  control  of  the  proprietor. 

The  court,  in  treating  of  this  distinction,  said : 

'^  Defendant's  claim  to  protection,  so  far  as  his  right  results  from 
the  good  will  acquired  for  the  name  while  it  was  applied  exclusively 
to  the  leased  premises,  may  not  be  maintainable;"  (yet  plaintiff) 
•**  is  entitled  to  protection  in  the  exclvsive  use  of  the  name  as  proprie- 
tor of  the  new  house.'' 

Had  the  name  of  that  establishment  formed  an  element  of  the 
good  will  of  the  hotel  buaineps  while  it  was  being:  ex  thirled  on  the 
leased  premises  by  tii^  ])laintiflr,  it  would,  under  { 11  •  i  \lv  authori- 
ties, have  pa8He<l  to  tho  lindlord  at  the.  terminal  in.  .  ,  1  .  plaintiff's 
lease,  and  by  his  i-onveyanoe  to  the  defendant;  In^  i  .  >  rather 
a  personal  perquisite  of  the  prapriptar  while  lessee,  and  not  an  im- 
personal ingredient  of  his  busiress,  it  did  not  pass  to  the  landlord, 
but  remained  subject  to  the  control  of  the  lessee  at  the  termination 
of  the  lease. 

Our  conclusion  is  that  on  reason  and  authority  the  case  is  with 
the  plaintiff.  That  the  name  given  to  a  building  in  which  a  hotel  is 
kept,  which  contains  the  name  of  the  proprietor,  does  not  consti- 
tute an  element  of  good  will,  though  it  may  tend  to  enhance  the 
business  reputation  of  the  place  or  situs  of  the  business  establish- 
ment, which  is  an  ingredient  of  good  will. 

That  while  under  the  authorities  such  a  name  is  a  marketable 
article  and  a  proper  subject  of  sale,  yet  it  must  be  expressly  un- 
derstood in  the  act  of  sale,  and  if  no  consideration  be  paid,  same 
may  be  subsequently  recalled. 

Such  transactions,  being  esteemed  to  be  in  restraint  of  trade,  are 
disfavored  in  commercial  dealings. 

In  this  case  there  is  some  proof  of  injury  sustained  by  the  plaintiff 
on  account  of  the  defendant's  improper  use  of  his  name;  yet  we  are 
disinclined  to  rest  a  judgment  upon  it,  because  we    are    satisfied  the 
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tl-fendant  acted  fairly  and   honestly,   and   under  a  mistaken   belief 
that  he  had  acquired  a  right  to  employ  the  plaintiff^s  name  as  he  did. 
Bat  we  are  clearly  of  the  opinion  that  plaintiff's  injunction  shojuld 
be  maintained  and  perpetuated. 

It  is,  therefore,  ordered  and  decreed  that  the   judgment  appealed 
from  be  annulled  and  reversed ;   and  it  is   further   ordered   and  de  - 
creed  that  there  be  judgment  in  plaintiff's  favor  and  against  the  de- 
fendant, perpetually  enjoining  and  restraining  the  latter   from  using 
or  employing  the   name    *' Hotel   Vonderbank "    or   *' Vonderbank 
Hotel,^'  as  the  name  or  style  of  a  hotel  or  restaurant,  at  the  former 
site  of  such  establishment  as  that  kept  and  operated  by  the  plaintiff. 
It  is  further  ordered  and  decreed  that  plaintiff's   demands   for 
damages  be  rejected  in  toto,  and  that  the  defendant   be  taxed   with 
the  cost  of  both  courts. 

Mr.  Justice  Breaux  having  a  personal  interest  in  the  question  re- 
cuses himself. 

Rehearing  refused. 


No.  10,835. 

SCHOLFIELD,  GOODMAN  &  CO.    VS.    SUCCESSION  OF  B.  J.  WKHT  ET  AL. 

Wlieo  the  privileges  by  which  taxes  are  secured,  are  prescribed,  sucli  taxes  be- 
come mere  personal  claims  against  tbe  tax  debtor,  and  raortgaKe  creditors  are 
not  debarred  from  seizing  and  selling,  nor  the  sheriff  from  executing  title  to 
tbe  property,  by  reason  oC  their  non-payment.  They  cease  to  l)u  *•  taxes  due 
on  the  property  "  within  the  meaning  of  Sec.  3615,  Revised  Statutes,  wliich  must 
be  construed  in  connection  with  other  laws  tn  pari  materia, 

\  PPEAL  froni  the  Civil  District  Court  for  the  Parish  of  Orleans. 
♦  1    Ellis,  J,  

White,  Parlange  &  Saunders  and    Carroll  cfr   Carroll  for  Plaintiffs 
and  Appellees : 

Inthiscosea  rehearing  is  asked  for  on  the  ground  tliut  the  brief  filed  on  behalf 
ofithe  plaintiffs  did  not  set  forth  correctly  the  parties  before  the  court,  and 
did  not  call  attention  to  the  most  important  point  In  tbe  case.  The  court  was 
not  correctly  informed  as  to  cither  the  parties  or  the  Issues. 

Tbe  opinion  is  based  solely  on  Section  8615,  Revised  Statutes,  which  does  not  affect 
the  case,  having  been  repealed  by  Aet  9«;  of  1S77.  Sutherland  on  Statutory  Con- 
strnctlon.  Section  J54,  *ff  seq. ;  11  Wall.  SS;  ur,  V.  S.  «*«;  87  An.  37s ;  11  An.  470 ;  11 
An.4;«;3N.  S,  2:i6. 
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Kven  if  Section  3615,  Revised  Statutes,  were  in  force  in  1887,  nevertheless,  tJiis  s€?o- 
tlon  should  be  construed  so  as  to  harmonize  with  other  laws,  and  not  in  sucli  a. 
manner  as  to  deprive  plaintiffs  of  ri{;hts  arising  under  other  statutes  of  equnl 
force  and  dignity,  which  protect  mortgage  creditors,  and  which  can  be   recon 
ciled  with  this  section.    89  An.  113;  41  An.  128;  42  An.  1149;  42  An.  1201. 

The  contest  is  over  a  fund,  the  proceeds  of  a  sale  under  foreclosure,  betweeti 
creditors  claiming  under  a  mortgage  and  the  city  of  New  Orleans,  claiinini^r 
under  alleged  tax  privileges.  The  privileges  are  prescribed  under  Act  96  of 
1877,  and  the  mortgage  creditor  is  entitled  to  be  paid  by  preference. 


W.  B.  Sammervil^j   Assistant  City  Attorney,   and  Carleton  Hunt^ 
Oity  Attorney,  contra; 

i.     Taymunt  of  taxes  on  an  erroneous  assessment  estops  the  owner  of  the  prop- 

'  erty  from  contesting  tlic  validity  of  that  assessment  at  any  future  time.  Fac- 
tors ft  Traders  Insurance  Co.  vs.  Levi,  42  An.  4H5;  Carter,  Congreve  et  al.  va. 
City,  8:j  An.816;  Lane  vs.  March,  33  An.  554;  Itced  vs.  Creditors,  39  An.  115;  2 
Desty  on  Taxation,  pp.  628,  629;  Carpenter  vs.  Town  of  Dalton,  58  N.  II.  615. 

2,  City  taxes  are  imprescriptible.    8ec.  36,  Act   96  of  1877;  Act  26  of  1886;  Sue.  of 
Stewart, 41  An.  128;  Sue.  of  Mercier,  lb.  1149;  Rivers  vs.  City,  lb.  1201. 

3.  If  it  suits  the  convenience  or  pleasure  of  mortgage  creditors  to  indulge  the 
mortgagor,  so  that  they  may  realize  interest  on  their  debt,  they  should  not  ex- 
pect the  city  to  lose  its  revenue  through  their  tardiness  or  delay.  Factors  A 
Traders  Insurance  Co.  vs.  Levi,  42  An.  434. 


ON  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Fbnner,  J.  The  plaintiffs,  mortgage  creditors  of  the  late  B.  J. 
West,  seized  and  sold  under  executory  process  the  property  sub- 
ject to  their  mortgage. 

The  price  realized  is  not  sufficient  to  pay  the  mortgage  of  plain- 
tiffs. The  property  is  encumbered  by  inscriptions  of  taxes  due  the 
city  of  New  Orleans  for  numerous  years,  and  the  sheriff  declined  to 
proceed  in  execution;  of  the  adjudication  until  the  conflicting  claims 
between  the  plaintiffs  and  the  city  should  be  settled. 

Thereupon  the  plaintiffs  took  this  rule  on  the  city  to  show  cause 
why  the  inscriptions  of  these  taxes,  as  liens  and  privileges  on  the 
property,  should  not  be  canceled  and  erased  on  the  ground  that  said 
liens  and  privileges  were  prescribed. 

Issue  was  joined,  and  after  trial  judgment  was  rendered  reject- 
ing plaintiffs'  demand,  so  far  as  the  taxes  of  1888,  1889  and  1890 
are  concerned,  and  recognizing  the  superior  privilege  of  the  city 
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for  the  same,  bnt  making  the  rale  absolute  as  to  the  taxes  of  former 
vears. 

* 

From  this  jadgment  the  city  appeals.  The  right  of  the  plaintiffs 
to  purge  the  property  of  prescribed  privileges,  apparently  priming 
ibeir  mortgage,  is  not  questioned. 

No  objection  is  made  to  the  mode  ot  proceeding. 

The  city  admits  that  the  liens  and  privileges  for  taxes  of  1887  and 
prior  years  are  prescribed;  therefore,  we  are  relieved  from  the 
necessity  of  examining  the  question. 

We  can  discover  na  possible  force  in  the  city's  contention  that 
plaintiffs  must  be  denied  relief  because  it  was  stipulated  in  their  act 
of  mortgage  that  the  mortgagor  should  pay  the  accruing  taxes. 
That  stipulation  imposed  no  duty  on  the  mortgagees,  added  nothing 
to  the  legal  duty  of  the  mortgagor,  and  took  away  nothing  from  the 
rights  of  the  city. 
The  city  was  entirely  unaffected  thereby. 

The  city  further  contends,  slh  we  understand  it,  that  plaintiffs  are 
•entitled  to  no  xelief  on  account  of  the  prescription  of  the  privileges, 
becatue  the  taxes  themselves  are  not  prescribed,  and  Section  3615 
of  the  Revised  Statutes  prohibits  the  sheriff  from  passing  sale  of  the 
property  '^  unless  the  State,  parish  and  municipal  taxes  due  on  the 
9ame  be  first  paid." 

Pretermitting  the  question,  much  controverted  in  argument,  as  to 
whether  Section  3615  remains  in  force  or  has  been  repealed  by  sub- 
sequent revenue  laws,  further  reflection  has  convinced  us  that  the 
terms  ^'  taxes  due  on  the  same,"  as  used  in  the  law,  must  be  confined 
to  taxes  having  a  subsisting  privilege  on  the  property. 

The  privilege  in  favor  of  taxes,  like  all  other  privileges,  is  derived 
from  the  law. 

The  Code  defines  a  privilege  to  be  '*  a  right  which  the  nature  of  a 
debt  gives  to  a  creditor  and  which  entitles  him  to  be  preferred  be* 
fore  other  creditors,  even  those  who  have  a  mortgage."  C.  C,  Art. 
8186. 

The  law  granted  this  privilege  to  the  city  for  its  taxes ;  but  the 

same  law  declares  that  the  privilege  should  be  prescribed  by  three 

;  years.     If  the  law  had  not  granted  the  privilege,  the  city  would  not 

have  had  the  right  to  be  preferred  over  mortgage  creditors.     While 

the  privilege  subsisted,  the  city  had  this  right. 
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After  the  privilege  was  extingaished  by  prescription,  the  city  Iobc 
the  right. 

To  maintain  the  construction  of  Section  3615,  contended  for  by  the 
city,  would  render  equally  nugatory  the  laws  granting  privileges 
for  taxes  and  those  prescribing  such  privileges;  for  if,  under  that 
section,  mortgages  oan  in  no  event  be  satisfied  until  the  taxes  are 
first  paid,  it  seeme  absurd  and  superfluous  either  to  grant  or  to  pre- 
scribe privileges  for  such  taxes. 

Obviously  when  the  privileges  for  these  taxes  were  prescribed  the 
taxes  became  mere  personal  claims  against  the  tax  debtor,  having 
no  greater  rights  against  this  particular  property  than  against  any 
other  property  of  the  debtor  They  were  no  more  ^^dueon''^  this 
property  than  on  any  other  property. 

Such  taxes  do  not  fall  within  the  purview  of  Section  3615,  which 
must  be  so  construed  as  to  harmonize  with  other  laws  referring  to 
the  same  subject  matter. 

It  is,  therefore,  ordered  that  our  former  decree  herein  be  Fi^t 
aside,  and  it  is  now  decreed  that  the  judgment  be  affirmed. 
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No.   10,729. 

Herman   Herlisch  vs.  The  Louisville,  New  Orleans  &  Texah 

Railroad  Company. 

On  approaching  a  street  crossing  of  a  railway  track  in  a  city,  it  is  the  duty  of  a 
tnivelcr  to  exercise  his  senses  of  si^ht  and  hearing  and  look  and  listen  for 
an  approaching  train.  His  failure  so  to  do  is  negligence  which,  in  ease  of 
collision,  will  prevent  liis  recovery  of  damages  for  Injuries  sustained. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
ii.     Voorhiea,  J. 


Henry  L.  Lazarus  and  Lionel  Adanis  for  Plaintiff  and  Appellee: 

When  the  unual  warning  is  withheld,  the  wayfarer  has  a  right  to  assume  that  tho 
crossing  is  safe,  and  that  the  company  is  not  violating  the  law  and  endanger* 
ing  human  life  by  running  an  engine  without  signals. 

The  citizen  on  the  i)uhllc  highway  is  bound  only  to  the  exercis*'  of  ordinary  care: 
and  when  he  is  injured  by  I  he  negliifencc  of  a  railroad  conjpany,  it  is  no  answer 
10  his  claim  for  redress  tliat  notwithstanding  the  omission  of  the  signals  he 
might  by  greater  vigilance  have  discovered  the  approach  of  the  train;  if  he  hail 
foreseen  a  violation  of  the  statute  instead  of  relying  upon  its  obserTauco. 
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riH-  tr.i\<'UT  is  nut1nnin«l  to  slop  »>n  the  highway,  ur  to  look  iip  and  down  an  inter- 
fr«*l4n}c  nuiH:i>  tratk  bi-foro  orossjinsf,  when  there  iire  no  signals  of  an  ap- 
pn>Achin»f  ei»i?iiH".  lirnst  vs.  Hudson  Railway,  «  Tiffany,  pp.l*  ancl  in  New  York 
<'ourl  <»f  ApjH'a  -»  . 

^"h♦»r«•  a  railroad  f«nupany  permits  or  ac(juiestes  in  the  public  usinj;  its  roadbed^^ 
for  travel,  the  ji.irtifs  ii>ing  the  roadway  arc  liocnsJces  aixl  not  trespasser?*. 
Anlhoritie>  in  hri«*f. 


Farrar,  Jonas  it-  Kruttachnitt  for  Defendant  and  Appellant: 

1.  Tint  UM*  of  a  ruilr  >ad  track  as  a  thorou!j:hfare  is  negligenee^wr****.    >uch  ubft  is  ;*- 
tr«'spa<»s,  and  no  duly  lie-»  upon  the  railn»a<l  company  except  that  of  not  injur- 
ini;  «.ii.h  tre^pa•»>.^•^  wantonly.   JS  Ind.  1N7:  47  Ind.  IH;  V^  Minn.  :ti>;  10  Ire.  (N.  O. ^ 
4:»2.  44  I'a.  "^1   :5:.'.;  10  (ia.  ".'07;  71  111.  .',00:  I'.i  .\.  and  K.  U.  M.  (^ases,  H.i:  Ibid.  108. 

2.  The  men*  f.u-i  tliat  people  have  fre«iuently  trespassed  upon  the  railroad  track,, 
and  tli.it  the  e^iuipany  may  not  have  r<'sorted  to  anj'  means  to  stop  the  same.. 
«  ill  i.o:  imply  etmscut  to  such  ii.se  of  the  track;  nor  will  it  create  any  right  Ui* 
siuh  usej.    lotta.  207;  71*  Pa. .«;  Vi  Ind.  »2.>;  47  Intl.  4.S;  1>7  Mass.  27C;  71  111.  500;  8.^ 
111.  :*Vr.  Hjo  .\I:is5»..V*K;  s  Am.  and  K.  R.  R.  Cases,  726;  !.">  .\m.  an<l  K.  IJ.  U.  Cases,  4.<iC 

3.  If  one  M'ulkn  on  a  railroad  track  as  u  thoroughfare  and  is  injured  while  on  a 
Hirei't  rro>sin«,  he  is  guilty  of  contributory  negli:^enee.  I'.i  .\m.  and  K.  K.  U. 
r,i'»i>,  ;;42. 

4  The  failure  of  a  person  at  the  intersection  of  a  railroad  track  and  a  liighway  to 
employ  his  .senses,  when  such  employment  would  insure  safety,  is,  as  a  matter 
of  law,  contributory  negligence.  44  Am.  and  K.  K.  R.  Cases,  ."»CS. 

•V  The  duty  to  stop,  look  and  listen,  when  approaching  a  cros-^in^^,  Is  imperutlvep. 
und  no  court  has  ever  relaxed  it. 

6     y,iil<)re  to  post  a  tlagiuan  or  give  signal  at  crossing  does  not  exempt  party  ap- 
pn>achinj£  a  crossing  from   obligation  to  stop,  look  and  listen.  '.».'>  1.8.  697;  64 
Mo.  <s'i:  41  X.  Y,  i'.W;  120  .Mass.  257;  47  111.  514;  22  111.  204  :  2  Am.  and  K.  It.  U.  Oa.scB.. 
J 72;  Ibid    220. 

7,    The  burden  of  proof  being  on  the  plaintiff  to  show  want  of  contril>utory  ncgll* 
jcence,  Iw  can   not   recover  for  injuries  at  a  crossing  without  »ome  proof  or 
.<t»teu)ent  that  he  used  such  reasonable  precautions  as  the  dangcrou.s  position^ 
he  was  in  re<juired  of  him. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     This  is   an  action  in   damages  for   serious   perma- 
nent injuries,  sustained   by  the  plaintiff,  by  reason  of   his  havings 
been  struck  by  one  of  defendant's  locomotives,  through  the   gross 
and  culpable  fault  and  neglect  of  its  servants  and  employes. 

The  occurrence  is  alleged  to  have  happened  on  the  evening  of  the 
20th  of  August,  1889,  at  the  intersection  of  Clara  and  Poydras 
streets,  in  the  city  of  New  Orleans,  as  the  plaintiff  was  crossing  the 
former,  the  said  locomotive  moving  westward  from  the  company'* 
depot  at  the  time. 

Petitioner  charges  that  from  the  injuries  inflicted  he  suffered  great 
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pain  in  mind  and  body,  and  has,  thereby,  been  rendered  nnable  to 
perform  any  labor,  or  earn  the  means  necessary  to  support  himself 
and  family  since  the  occurrence. 

He  further  charges  that  the  injuries  he  sustained  were  the  direct 
result  of  the  gross  and  culpable  negligence  of  defendant's  employes 
in  failing  to  observe  the  requirements  of  law,  to  properly  flag  tl>e 
crossing,  to  ring  the  bell,  or  to  blow  the  whistle,  on  the  approach  of 
the  locomotive ;  also  in  failing  to  have  a  gate,  or  adjustable  bar,  or 
other  device  to  warn  pedestrians  and  prevent  their  crossing  the 
company's  track  when  same  is  approaching. 

He.  further  specially  charges  that  *'  the  engineer  was  grossly  and 
wilfully  negligent  in  driving  said  engine  •  ♦  •  and  was  reckless 
ia  handling  same,  in  utter  disregard  of  the  obligations  imposed  upon 
him,  both  in  humanity  and  law." 

The  amount  demanded  of  the  defendant  as  compensation  for  in- 
juries  thus  received  by  the  plaintiff,  is  $30,000. 

Defendant's  answer  is  that  the  plaintiff  was  injured  by  and  through 
his  own  gross  fault  and  negligence,  and  not  by  or  through  the  fault 
and  negligence  of  its  servants  or  employes,  plaintiff  being  a  tres- 
passer on  its  track  at  the  time  of  the  accident. 

The  case  was  submitted  to  and  tried  by  a  jury,  who  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $5000,  but  upon  rule  taken  for  a 
new  trial,  the  court  awarded  the  defendant  a  new  trial,  and  there- 
upon the  jury  found  for  the  plaintiff  a  verdict  of  $10,000.  Upon 
this  verdict,  defendant  failing  to  obtain  a  new  trial,  a  judgment  was 
accordingly  entered  up  and  it  has  appealed. 

Our  only  province,  therefore,  is  to  determine  between  the  parties 
the  question  of  negligence  vel  non,  there  seeming  to  be  from  the 
general  purport  of  the  answer  but  little  doubt  of  the  plaintiff  hav- 
ing suffered  injury  and  none  of  the  happening  of  the  accident. 

And,  in  the  determination  of  the  question  of  the  defendant's  neg- 
ligence, as  well  as  that  of  the  plaintiff's  contributory  negligence  vel 
fwm,  the  principal  and  much  mooted  fact  is  that  of  the  precise  loca- 
tion of  the  plaintiff  when  he  was  overtaken  by  the  defendant's  train, 
the  plaintiff's  contention  being  that  he  was  immediately  on  the  cross- 
ing, or  intersection  of  Clara  and  Poydras  streets;  while  that  of  the 
defendant  is  that  he  was  in  its  yard^  which  is  situated  between  Mag- 
nolia and  Clara  streets,  between  the  tracks  numbered  f one  and  five, 
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near  the  north  side  of  the  yard,  and  a  distance  of  about  sixty- fl^e  feet 
Jrom  the  crossing  of  Clara  and  Poydras  streets. 

On  this  contention  of  the  defendant,  it  is  claimed  that  the  plaintiff 
was  a  mere  trespasser,  and,  therefore,  at  faalt  primarily,  and  gnllty 
of  negligence  per  se,  becanse  the  whole  of  the  property  situated  be- 
tween North  and  South  Poydras  streets,  adjacent  to  Clara  street,  is 
its  private  property,  acquired  by  purchase  and  expropriation — it  hav- 
ing been  at  one  time  filled  with  buildings,  since  demolished  and  re  • 
placed  and  overlaid  with  its  tracks  and  their  switch  connections, 
uniting  them  with  its  varipus  yards  and  squares  of  ground  and 
depots. 

To  these  are  superadded  others  of  minor  importance  which  need 
no  particular  mention  now. 

From  the  record  we  glean  the  following  salient  facts,  viz. : 

On  the  morning  of  Agust  20,  1889,  the  plaintiff  started  from  his 
place  of  business  on  Front  street,  near  the  corner  of  Lafayette  street, 
between  Prieur  and  Johnson  .streets,  at  the  intersection  6(  Povdras 
^nd  Howard  streets. 

When  he  had  arrived  at  this  place  he  found  the  banquettes  were 
flooded  with  water  from  a  recent  heavy  shower  of  rain,  and  the 
waiting  rooms  of  the  depot  being  closed,  he  passed  on  the  outside 
and  under  the  shed,  which  extends  west  from  the  depot  to  the  inter- 
section of  Freret  and  Poydras  streets,  and  continued  his  walk  down 
the  north  side  of  the  neutral  ground  between  North  and  South  Poy- 
dras streets,  and  had  either  reached  or  neared  the  crossing,  or  inter- 
section of  Clara  a|hd  Poydras  streets — a  distance  of  three  blocks  from 

the  end  of  the  sned. 

■    •        ■  ,'    ■ 

At  this  point  the  defendant  had  in  use,  on  the  space  inter veniog 
between  North  and  South  Poydras  streets — which  is  its  private  prop- 
erty— four  parallel  tracks,  numbered,  respectively,  one,  two,  three, 
and  four;  and,  also,  another  track  which  extends  transversely  across 
'the  other  four,  whereby  switch  connections  are  formed  by  the  vari- 
ous engines  and  trains  of  the  company  with  the  several  depot  yards 
adjacent  to  the  depot. 

While  the  plaintiff  was  thus  proceeding,  he  being  crippled  of  one 
loot  slightly,  and  the  night  being  dark,  a  switch  engine  of  the  de- 
fendant shifted  its  position  from  the  straight  track  No.  4  to  the 
-diagonal  cut-off  track,  and  struck  him  on  the  left  side  of  his  back, 
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inflicting  a  severe  blow  at  the  base  of  the  spine  and  upon  his  hip. 
whereby  he  sustained  serious  injuries. 

The  reason  assigned  by  the  plaintiff  for  his  being  in  that  situation 
was  that  he  was  at  the  time  a  sufferer  from  a  sore  heel,  as  above 
stated,  and  sought  to  escape  the  water  on  the  flooded  banquette.** 
by  resorting  to  the  dry  grounds  of  defendant's  location  and  prop- 
erty, over  which  he  had  just  walked  to  the  intersection  of  Clara  street 
w^hen  he  was  thus  overtaken. 

To  this  statement  both  parties  substantially  agree. 

On  the  disputed  question,  i.  e.,  the  ejract  point  on  the  defendant's 
track  at  which  Herlisch  had  arrived  when  he  was  overtaken  by  it?*^ 
engine  and  violently  knocked  down,  there  is  a  very  great  disparity  of 
statement  on  the  part  of  the  witnesses  pro  et  con,  those  of  the  plain- 
tiff emphatically  asserting  that  he  was  manifestly  overtaken  an  the 
crossing,  while  those  of  the  defendant  are  just  as  emphatic  in  as- 
serting that  thtf  accident  happened  at  a  distance  of  ninety  (90)  feet 
from  the  crossing  on  the  river  side  of  Clara  street. 

As  a  wntness,  plaintiff  states  that  while  he  was  in  the  act  of  cross^ 
ing  Clara  street,  at  the  intersection  with  Poydras  street,  endeavor- 
ing to  pass  obliquely  from  the  north  to  the  south  side  of  Poydras  in 
order  to  reach  a  dry  banquette  on  that  side,  and,  having  just  reached 
track  No.  3  on  the  south  side,  he  was  struck  by  the  locomotive  and 
thrown  about  ten  (10)  feet  into  the  Fouth  side  roadway.  By  the  blow 
received,  and  the  accompanyng  fall,  he  was  stunned  and  severely 
injured,  and  rendered  unable  to  rise  and  walk,  and  he  there  re- 
mained until  assistance  arrived.  That  afterward  a  man  came  run- 
ning from  the  engine,  which  had  passed  beyond  him  about  twenty - 
five  (25)  feet,  to  where  he  lay;  and  this  man  was  follow-ed  by 
another,  whom  he  took  to  be  the  engineer,  who  approached  him  and 
cursed  him,  and  said  he  was  drunk  and  went  off  again.  Another- 
man,  who  was  standing  at  a  corner  grocery  opposite,  came  across- 
and  assisted  the  man  first  nam^d  to  carry  him  over  there,  and  pres- 
ently, an  ambulance  was  summoned  and  he  was  carried  to  his  resi- 
dence. 

A  careful  examination  of  all  of  the  testimony  has  fully  satisfied  us; 
of  the  correctness  of  his  statement  in  the  main,  and  it  further  satis- 
fies us  that  the  defendant's  employes  w^ere  neglectful  of  their  duties; 
under  the  general  principles  of  law  as  well  as  under  the  ordinances^ 
of  the  municipality,  in  reference  to  keeping  a  fiagman  at  the  street: 
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crossing,  the  exhibition  of  a  red  light,  etc.     And  the    evidence  l*en- 
-ders  it  exceedingly  doubtful  that  a  bell  was  rung,  or  whistle  sounded. 
Taken  all  in  all,  however,  the  evidence  fairly  makes  out  a  case  of 
negligence  on  the  part  of  the  company.     They   were  evidently  un- 
mindful of  the  rights   of   pedestrians,  who  had   equal  rights  to  use 
-this  crossing,  as  they  had  to  pass  their  trains  over  it. 

But  while  this  is  perfectly  true,  we  are  quite  as  thoroughly  satis- 
fied that  the  plaintiff  was  himself  guilty  of  negligence,  which  directly 
caused  or  contributed  to  the  accident  by  which  his  injuries  were  in- 
flicted. He  fails  to  state  any  precautions  taken  by  himself  to  avoid 
a  collision  with  the  defendant's  locomotive,  or  that  he  either  looked 
■or  listened  for  its  approach,  although  the  proof  is  clear  and  uncon- 
tradicted that  the  locomotive  headlight  was  burning,  and  that 
although  the  night  was  dark  and  rainy,  there  was  an  electric  light  at 
the  street  corner  on  either  side.  There  is  some  statement  made 
to  the  effect  that  there  were  adjacent  to  the  crossing  some  box -cars 
which  maj^  have  impeded  the  plaintiff's  view,  but  in  his  testimony  no 
reference  is  made  to  such  an  impediment. 

The  rule  is  a  fair  and  reasonable  one  which  requires  of  travelers, 
who  resort  to  thoroughfares  of  a  city  over  which  railroad  companies 
possess  a  right  of  way,  to  exercise  the  greatest  possible  care  to 
avoid  collisions  with  their  trains. 

This  we  take  to  be  a  settled  rule  of  law,  notwithstanding  a  like 
obligation  is  imposed  on  railroad  companies. 

In  Artz  vs.  Railroad  Co.,  34  Iowa,  160,  which  is  a  leading  case  and 
cited  by  many  text  writers  as  standard  authority,  the  court  ex- 
pressed this  view,  viz. : 

•*  Ordinarily,  the  fact  that  the  train  neglected  to  make  statutory 
and  customary  warnings  does  not  relieve  a  person  approaching  an 
open  crossing  from  the  duty  of  lookout  on  approaching  the  road. 
When  a  person  knowingly  about  to  cross  a  railroad  track  may  have 
an  unobstructed  view  of  the  railroad,  so 'as  to  know  of  the  approach 
of  a  train,  a  sufficient  time  to  clearly  avoid  any  injury  from  it,  he 
can  not,  as  matter  of  law  recover,  although  the  railroad  company 
may  have  also  been  negligent,  or  have  neglected  to  perform  a  statu- 
tory requirement." 

See  Wharton's  Law  of  Negligence,  Sec.  384. 

Another  author,  in  treating  of  the  same  subject,  says: 

•''If  a   traveler"    at  a  railway  crossing  of  a  public  thoroughfare, 


286  SUPREME   COURT   OF   LOUISIANA. 

llerlisch  vs.  Railroad  Co. 


''by  looking  could  have  seen  an  approaching  train  in  time  to  escape^ 
it  will  be  presumed,  in  case  he  is  injured  by  the  collision,  either  that^ 
he  did  not  look,  or  if  he  did  look,  that  he  did  not  heed  what  he  saw. 
Such  conduct  is  negligence  per  «e."  Beach  on  Contributory  Negli- 
gence, Sec.  63. 

That  author  further  says : 

''  Statutes  and  municipal  ordinances,  in  every  jurisdiction,  prescribe- 
specifically  the  duty  of  railway  corporations  in  respect  to  railway 
crossings,  but  no  failure  on  the  part  of  the  railroad  company  to  do- 
its duty  will  excuse  any  one  from  using  the  sense  of  sight  and  hear- 
ing upon  approaching  a  railway  crossing;  and  when«)ver  the  due- 
use  of  either  sense  would  have  enabled  the  injured  person  to  escape- 
the  danger,  the  injury  is  conclusive  evidence  of  negligence,  without 
any  reference  to  the  railroad's  failure  to  perform  its  duty."  Id.,  Sec. 
64,  p.  195. 

But  Mr.  Wharton  says:  '^  If  there  are  obstructions  at  the  (street> 
crossing  such  as  to  make  it  impossible  for  a  person  approachiug  to- 
see  the  train,  and  impossible,  or  very  difficult,  to  hear  it,  ioT  such 
and  similar  cases  it  would  be  the  clear  duty  of  the  railroad  company 
to  ring  the  bell  or  to  sound  the  whistle,  so  as  to  warn  persons  of  the 
approach  of  the  train ;  and  an  omission  to  do  so,  even  in  the  absence 
of  any  statute  requiring  it,  would  be  negligence,  if  «o  found  by  the- 
jury,  rendering  the  company  liable  for  any  injury  resulting  there- 
from." Id.,  Sec.  804,  386;  Beach  on  Con.  Neg.,  Sec.  386,  203;  Artz 
vs.  Railroad  Co.,  34  Iowa,  160. 

But  while  the  existence  of  obstacles  or  obstructions  of  any  kind,  at 
or  near  a  railway  crossing  of  a  public  street,  under  the  rule  thus, 
formulated,  impose  additional  precautions  as  to  prudence  and  care 
on  the  part  of  railroad  companies,  yet  Mr.  Beach  states  that  **at 
an  obstructed  crossing  it  is  the  duty  of  the  traveler  to  exercise  a 
greater  degree  of  care  and  caution  than  is  incumbent  upon  him 
usually."   Beach  Con.  Neg.,  Sec.  65,  p.  203. 

Another  author  summarizes  the  duties  of  railroad  companies 
and  travelers  respectively,  in  respect  to  public  crossings  at  the  in- 
tersection of  public  streets  of  a  city  and  a  railway  track,  thus: 

**  At  the  place  of  intersection  there  are  c(yncurrent  rights.  Neither^ 
the  traveler  on  the  common  highway  nor  the  railroad  company  has 
an  exclusive  right  of  passage.  Even  on  a  common  road  travelers 
must  look  out  for  the  approach  of  other  vehicles  passing.     And  this. 
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is  the  more  necessary  at  a  railroad  crossing,  because  movement  on 
sjtch  a  road  is  more  speedy  and  because  the  consiequences  of  such  a 
collision  are  usually  so  disastrous.  Precaution — looking  out  for  dan- 
ger— ^is,  therefore,  a  duty."  1  Thompson  on  Negligence,  p.  403.  See 
also  Railroad  Company  ys.  Hellman,  30  Pa.  St.  464. 

The  instant  rase  is  quite  similar  in  many  respects  to  the  case  of 

"White  vs.  Railroad  Co.,  42  An.  990,  wherein  the  plaintiff  sought  to 

recover  of  the  company  for  injuries  inflicted  upon  her  by  coming  in 

collision  with  one  of  their  trains  while  crossing  a  public  thoroughfare 

of  the  city  of  Shreveport,  under  circumstances  far  more  aggravated 

than  those  apparently  surrounding  Herlisch.     In  that  case  we  said : 

^^  She  was  unquestionably  bound  to  look  and  listen,  and  to  exercise 

care  and  caution,  to  avoid  the  possible  danger  suggested  by  the  very 

fact  of  the  crossing."     Vide  Brown  vs.   Railroad  Co.,  42  An.  360; 

also: 

Plaintiff's  counsel  claim  that  the  case  of  Curley  vs.  Railroad  Co., 
40  Ad.  810,  is  strictly  applicable  and  should  govern  our  decision. 
The  facts  of  that  case  were  quite  different ;  for  it  appears  that  the 
train  had  just  passed  the  street  crossing  going  west,  and  the  court 
say; 

*^  Hki  had,  we  think,  reason  to  believe  that  the  track  was  clear, 
that  the  train  had  passed  on,  and  that  he  could  cross  with  safety; 
and  he  had  no  knowledge  of  its  again  returning  on  the  main  track. 
There  were  no  lights  to  give  warning  of  the  approach  of  the  train. 
The  engine  was  not  in  front  of  the  train."     Id.  pp.  816,  816. 

That  case  is  exceptional,  and  is  grounded  on  the  facts  recited, 
which  take  it  out  of  the  operation  of  the  rule  of  law  announced  by 
the  authors  quoted  from. 

Oar  conclusion  is  that  plaintiff  was  primarily  guilty  of  negligence 
and  is  not  entitled  to  recover,  and  that  the  judgment  must  be  re- 
versed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed,  and  it  is  now  ordered  and  decreed 
that  the  demands  of  the  plaintiff  be  rejected  at  his  cost  in  both 
courts. 
Rehearing  refused. 
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No.   10,901. 

TlTOIWHIPOF  THE  MINORS  HENRY  F.  AND  THOMA.S  F.  SCARBOROUGH. 

On  Rule  of  O.  H.  P.  Sample  vs.  R.  N.  Scarborough,  Tutor. 

There  is  no  fonu  required  for  present! nic:  the  plea  of  ?•#•*  judicata. 

It  is  only  necessary  that  it  be  specially  and  speciflejilly  pleaded. 

The  plaintiff  may  plead  it  to  defendant's  answer  by  way  of  exception. 

It  is  immaterial  in  what  form  presented. 

Where  a  tutor  administers  a  succession,  which  has  debts  a;^ainst  it,  witli  the  con- 
sent of  the  creditors,  he  can  hold  the  property  att  tn4or  only  after  he  has  fully 
administered  the  succession. 

If  the  tutor  conduct  the  mercantile  and  planting  business  left  by  the  deceased, 
and  borrows  money  to  pay  off  succession  debts,  and  then  to  pay  off  this  debt 
so  created  uses  money  made  in  the  business,  and  then  borrows  money  to  pay  off 
the  indebtedness  of  the  business  created  since  the  opening  of  the  succession, 
this  last  del)t  is  a  debt  against  the  succession  and  not  as  against  the  tutorship. 


A  PPEAL  from  the  Tenth  DiBtrict  Court,  Parish  of  De  Soto. 
r\.     Hall,    J.  

E.  W.  Suthrrlin  for  Plaintiff  and  Appellant: 

\.     Tlu-  only  test  tn  the  effect  of  a  decree  as  />*  Judicata  is  Its  llualits"  as*  t<»  tli(! mat- 
ters embracMtd  in  it,  and  its  having  the  requisites  prescribed  by  Art.  2'2fhi  ('.  C  ; 
1  An.  («2;  10  La.  :nH;y,  An.  202;  8  An.  12G;  Ti  An.  .ViT,;  Xi  An.  5^;^   12  An.  IDT;  .^4  An 
>iO:*;  C.  V.  6<Mi:  ,^  X.  8  604;  6  An.  7U9;  !♦!  N.  S.  ar.l,  423;  W  \  .  ^.  2«;i. 

2.  Minors  are  in  law,  equity  and  good  conscience  bound  to  n-siore  funds,  the  ex- 
penditure of  which  inured  to  their  benefit  and  tlu*  Jjcm'tit  of  tlieii- i)ro])erty. 
{'.  C.  :w:.  MiW  21  An.  r4;  H2  An.  JKV5;  84  An.  410. 


J.  F.  Pierson  for  Defendant  and  Appellee : 

•riie  plea  of  ns  affjudicata,  when  relied  upon  as  a  cause  of  action,  inu?«t  beset 
out  in  the  plaintiff's  or  in  an  amended  petition.  C.  1*.  ITI,  Sec.  4,  41».  It  can  not 
be  plead  l)y  tlie  plaintiff  and  tried  as  an  exception.    C  I*.  ;ri;«,  4r.;<,  4T«J,  477. 

K.xceptlons  are  a  means  of  defence  UMcdhff  tht  difvndaut  to  retard,  prevent  or  defeat 
the  dciuan<l  brought  against  him.  C.  V.  'A'M\.  Defendant  must  l>e  served  and 
time  must  !)('  allowed  liim  to  answer  the  {ilea  wiien  made  liy  the  plaintiff. 
Levy  vs.  Wel)er,  s  An.  4:««;  Knight  vs.  Knight,  12  .\n.  '^M\\  IJrown  vs  Rrown.21 
An.  462. 

■■I'utors  can  not  act  as  administrators  of  successij>nM  fulling  to  tlieir  wards  witliout 
being  thereto  appointt-d  l)y  the  rr'»l)ate  Court,  and  giving  security,  tliough 
such  tutors  l)e  tlie  father  or  motlicr  of  the  inin<w>.  (^ivil  Code,  1UJ4;  Jacob  vs. 
Tricou,  17  La  Kf.*;  Tilden  vs.  Dees.  1  l{«)b  40'.«;  Self  vs.  Morri.-*,  7  lb.  24:  Atchison 
VH.  Parks,  !•  lb.  142;  17  Rol>   75:  Arthur  vs.  Cocliran,  12  R.  4:{. 

I  pou  a  critical  review  of  tlie  case  t>f  Letnon  v«s.  Clark,  ;^i;  An.  747,  it  will  be  found 
to  sustain  tlic  dor-trine  l.iltl  down  in  tiie  above  cases.  Tlie  dual  capacity  ihere 
alluded  to  lias  reference  to  dual  appointuu*nt«'  niadi*  liV  the  Probate  Court 
ijuder  Civil  Code,  l<»44. 
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The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  ease  was  before  this  court  in  March,  1891,  and 
the  pleadings  are  stated  in  the  opinio  a  in  43  An.  316. 

This  suit  was  remanded  for  further  proceedings  to  ascertain 
whether  the  succession  was  under  administration  when  the  debt 
upon  which  the  plaintiff  in  rule  proceeded  to  enforce  its  payment 
was  created. 

The  law  applicable  to  the  administration  of  successions  by  tutors* 
in  the  interest  of  both  creditors  and  minors  was  fully  discussed  in  the 
opinion  remanding  the  case. 

It  is  not  necessary  to  refer  to  this  question,  which  is  referred  to 
in  the  brief  of  counsel. 

When  the  case  was  reinstated  in  the  lower  court,  in  addition  to 
the  form  of  proceedings,  the  defendant  put  at  issue  the  validity  of 
the  claim  sued  on. 

To  defendant's  answer  the  plaintiff  by  exception  filed  the  plea  of 
Te$  judicata. 

The  defendant  objected  to  the  filing  of  the  plea,  on  the  ground 
that  it  was  a  "  replication  "  or  **  rejoinder'*  to  defendant's  answt^r, 
which  is  prohibited  by  Article  320,  Code  of  Practice.  The  objections 
were  overruled,  to  which  the  defendant  excepted  and  reserved  his 
bill. 

The  plea  may  be  presented  by  petition,  exception  or  rule,  or  by 
intervention,  or  in  any  form  of -proceeding,  and  whenever  the  same 
qoestions  recur  between  the  same  parties,  even  under  a  different 
form  of  procedure,  the  exception  of  res  judicata  estops. 

There  is  no  particular  form  required  for  pleading  it.  It  may  be 
pleaded  either  by  way  of  exception  or  in  the  answer,  the  only  re- 
quirement being  that  it  be  specially  and  specifically  pleaded. 

There  is  no  way  in  which  the  plaintiff  can  plead  it  unless  by  excep- 
tion or  special  plea.     The  form  is  immaterial. 

Plaintiff's  claim  was  presented  for  approval  to  the  court  by  the  de- 
fendant as  tutor.  All  parties,  the  plaintiff,  creditor,  the  under  tutor 
and  the  defendant  as  tutor,  were  represented  in  the  judgment  homol- 
ogating the  account. 

There  was  no  opposition  to  the  account  and  it  became  final  and 
definitive  as  to  all  parties,  and  the  judgment  thereon  operated  as  an 
effectual  estoppel  to  all  parties  thus  represented.  While  presented 
19* 
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as  the  account  of  the  tutor,  it  was  in  fact  an  account  of  his  adminis- 
tration of  the  succession  which  he,  with  the  consent  of  the  creditors, 
was  administering  by  virtue  of  his  office  as  tutor. 

The  facts  disclosed  by  the  record  and  before  the  court  are  as  fol- 
lows: 

Henry  P.  PuUilove  died  in  Pebruary,  1885.  He  left  an  estate  con- 
sisting of  plantations,  a  storehouse  and  stock  of  goods. 

He  was  a  merchant  and  planter,  and  was  engaged  in  the  usual  line 
of  business  conducted  in  a  country  store. 

Henry  P.  and  Thos.  P.  Scarborough,  grandchildren,  were  his  heirs. 

R.  N.  Scarborough,  the  father  of  the  children,  and  suryivins:  bus 
band,  qualified  as  natural  tutor  of  his  minor  children. 

As  tutor,  he  took  possession  of  the  effects  in  the  succession  of 

Pullilove. 
On  March  24, 1886,  a  family  meeting  was  convened  on  the  petition 

of  Scarborough,  tutor.  He  represented  that  said  succession  owed 
about  $4000,  and  that  there  were  no  funds  on  hand  to  pay  this 
amount ;  and  he  also  recommended  that  the  mercantile  and  plant- 
ing business  conducted  by  the  deceased  should  be  continued. 
The  family  meeting  advised  as  the  tutor  had  r  acorn  mended,  and 
also  advised  that  he  be  authorized  to  contract  debts  to  the  amount 
of  $5000  in  the  interest  of  said  business.  The  succession  really  owed 
$3703.02,  and  its  assets  were  large,  the  indebtedness  only  being 
about  10  per  cent,  of  the  value  of  the  succession  effects.  A  profit 
was  made  by  the  business  for  the  yea)r  1886.  Another  family  meet* 
ing  was  convened,  and  the  tutor  authorized  to  borrow  $5000  and 
to  continue  the  business. 

At  the  end  of  the  year  1887  be  procured  another  family  meeting, 
which  authorized  him  to  borrow  $3000  and  to  continue  the  business 
to  March  28,  1888. 

On  Pebruary  23,  1887,  the  debts  of  the  succession  had  been  paid  by 
money  obtained  from  Perrin  &  Zeigler,  of  Shreveport. 

All  the  old  debts  of  the  deceased  Pullilove  were  paid  through  this 
firm.  It  took  all  the  money  in  the  hands  of  the  tutor  to  pay  this 
debt.  In  the  meantime  there  were  other  debts  which  had  been  cre- 
ated since  the  opening  of  the  succession,  and  only  a  short  period 
before  the  account  was  filed  by  the  tutor.  There  were  debts  cre- 
ated by  the  tutor  in  carrying  on  the  business  authorized  by  the 
family  meeting.     The  defendant  contends  that  when  the  debts  of  the 
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saccesaioii  were  i^aid  by  Perrin  &  Zeigler  this  pat  an  end  to  the  sue- 
€«i8]on  and  the  tntor  held  the  property  of  the  saccession  for  the 
miBors,  and  that  they,  through  the  tutor,  the  moment  the  sncces- 
son  ceased  to  exist  by  the  payment  of  the  succession  debts,  went 
into  posseaaioa  of  their  inheritance  from  their  grandfather;  that  all 
debts  created  after  this  were  debts  of  the  tutorship.  The  distinction 
makes  a  material  difference  in  the  means  employed  to  secure  the 
payment  of  the  debt,  as  well  as  to  the*  effect  of  the  homologation  of 
the  final  account. 

To  pay  the  outstanding  indebtedness  created  since  the  payment  of 
the  debts  of  the  succession  by  Perrin  &  Zeigler,  the  tutor  Scarbo- 
rough borrowed  the  money  from  the  plaintiff.  This  is  the  amount 
now  in  controversy. 

From  the  abbreviated  statement  of  the  facts  in  the  case  it  will  be 
observed  that  the  efforts  of  the  tutor  in  the  administration  of  the 
•occeesion  were  to  pay  its  debts,  which  were  small  in  amount,  not 
exceeding  $4000.  The  mercantile  and  planting  operations  were 
conducted  for  this  purpose.  In  his  acts  of  administration  be  found  it 
necessary  to  borrow  money  to  pay  off  the  indebtedness  of  the  de- 
ceased and  to  continue  the  business  to  pay  off  the  amounts  that  he 
borrowed. 

If  he  paid  the  debts  from  money  obtained  from  one  source,  others 
were  created  equal  in  amount  in  an  endeavor  to  pay  that  which  was 
borrowed.  The  acts  of  the  tntor  in  administenng  for  the  heirs  and 
for  the  creditors  can  not  be  distinguished.  His  administration  was 
an  entirety — one  effort  of  administration  to  make  money  to  liquidate 
the  indebtedness. 

The  minors  only  had  a  residuary  interest  in  the  succession  after 
the  payment  of  the  debt  of  the  succession.. 

The  old  debts  against  the  succession,  it  is  true,  were  paid.  But  it 
was  in  the  course  of  the  administration  of  the  succession  in  conduct- 
ing the  business  left  by  the  deceased.  The  debts  were  paid  either 
by  money  borrowed  for  the  purpose  or  from  the  profits  of  the  busi- 
ness. It  is  immaterial  from  what  source  the  debts  were  paid.  The 
taccession  had  never  been  freed  from  its  debts,  for  as  rapidly  as  the 
old  debts  were  paid  new  ones  were  created  from  the  necessity  of 
paying  the  old  ones.  These  were  but  substituted  for  the  debts  left 
by  the  deceased,  and  all  the  acts  of  the  tutor  were  done  in  the  line 
of  administering  a  succession  to  pay  its  debts. 
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In  remanding  the  case  we  said  that  'Mt  does  not  appear  from  the 
pleadings  and  account  that  the  minors  Scarborough  have  entered 
into  possession  of  their  grandfather's  estate  as  an  inheritance,  yet 
npon  issue  joined  and  trial  had  the  fact  may  be  made  to  appear. 
Until  this  fact  is  made  to  appear  affirmatively  we  must  hold  that  a, 
tutor  acting  as  administrator  of  an  open  succession  does  not  possess 
apparently  for  the  heirs,  and  that  the  property  will  not  pass  to  him 
afl  tutor  until  his  administration  as  such  is  terminated." 

The  account  filed  by  the  tutor  was  an  exhibit  of  his  administration 
of  the  succession.  It  showed  debts  still  existing  against  the  suc- 
cession. 

It  was  a  provisional  account. 

Until  the  tutor's  administration  of  the  succession  is  terminated 
the  property  will  not  pass  to  him  as  tutor. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed,  and  it  is  now  ordered  that  the  rule 
granted  herein  be  made  absolute,  and  the  prayer  of  the  plaintiff  in 
rule  be  granted. 

Concurring  Opinion. 

Watkins,  J,  The  following  is  an  extract  from  a  brief  of  defend- 
ant's counsel  at  page  28,  viz. : 

**  We  most  respectfully  submit  that  the  court  was  drawn  into  error 
as  to  the  true  meaning  of  the  opinion  in  the  case  of  Lemmon  vs. 
Clark.  Upon  a  critical  analysis  of  that  case  we  come  to  the  conclu- 
sion that  the  doctrine  there  announced  is  the  reverse  of  the  conclu- 
sion drawn  from  it  by  the  court  in  the  opinion  in  this  case.  We  do 
not  find  that  the  court  there  admits  the  doctrine  that  an  appoint- 
ment and  qualification  of  one  as  tutor  authorizes  him,  under  such 
appointment  and  qualification,  to  act  also  in  the  different  capacity 
of  administrator  of  a  succession  falling  to  his  wards,  without  another 
appointment  and  qualification  in  such  other  capacity  also." 

Reference  to  our  opinion  will  show  that  the  paragraph  immediately 
preceding  the  one  selected  and  quoted  by  coansel  does  not  state  that 
the  case  of  Lemmon  vs.  Clark  recognized  the  right  of  a  tutor,  ex  vir- 
tute  offlcii,  to  administer  a  succession. 

Indeed,  it  did  not  present  that  question  for  the  decision  of  the 
court  at  all,  nor  does  our  previous  opinion  say  that  It  did.  It  was  a 
case  of  heirs  in  possession,  as  Soye  vs.  Price  was. 
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Bat  in  deciding  that  case,  the  court,  foi  purpose  of  illustration, 
merely  announced  the  existence  of  the  rule  stated  by  us,  saying : 

•^  The  cases  quoted  by  counsel  for  plaintiff  are  all  cases  in  which  the 
mtor  held  in  a  dual  capacity  of  tutor  and  administrator,"  etc. 

That  was  all  the  use  our  previous  opinion  in  this  case  meant  to 
make  of  the  quotation  from  Lemmon  vs.  Clark. 

The  sequence  of  counsel's  argument  is,  that  the  tutor  having  been 
appointed  and  qualified  as  such,  and  never  having  been  appointed 
and  qualified  as  administrator  of  the  succession  of  the  deceased, 
can  not  represent  the  succession,  or  its  creditors ;  and  that,  acting 
as  tutor  alone,  plaintiff's  account  was,  necessarily,  one  of  tutor- 
ship per  «e,  the  homologation  of  which  was  only  prima  facie  proof 
as  against  his  wards;  and,  therefore,  as  a  creditor  whose  claim  had 
been  acknowledged  and  placed  thereon,  plaintiff  had  no  right  to 
proceed  by  rule  under  Article  990  of  Code  of  Practice,  as  he  has 
done,  for  a  sale  of  property  to  pay  same. 

But  I  think  our  opinion  is  correct  in  announcing,  as  a  proposition 
well  sustained  in  our  jurisprudence,  that  a  duly  qualified,  bonded 
and  acting  tutor  may,  ex  virtute  offlciij  administer  a  succession  com- 
ing to  his  wards  toithout  any  appointment  as  administrator  thereof, 
and,  in  so  doing,  perform  the  dual  functions  of  tutor  and  adminis- 
trator. 

True  it  is,  slb  stated  by  counsel  in  his  brief,  that  the  contrary  was 
held  to  be  the  rule  of  jurisprudence  in  many  early  cases,  some  of 
which  he  cites,  viz.:  Jacob  vs.  Tricou,  17  La.  109;  Tilden  vs.  Dees, 
1  Robinson,  409;  Atchison  vs.  Parks,  9  Robinson,  141;  Self  vs.  Mor- 
ris, 9  Robinson,  24;  Brode  vs.  Maiden,  17  La.  75;  Arthur  vs.  Coch- 
ran, 12  Robinson,  43. 

But  it  has  not  been  maintained  in  opinions  of  more  recent  date, 
and  he  cites  none  to  that  effect. 

In  Martin  vs.  Dupre,  1  An.  23,  it  was  held  that  a  tutrix  '*had  power 
to  administer  the  estate  as  such."  In  that  case  the  validity  of  a  ' 
Bale  at  public  auction  made  by  the  tutrix  was  maintained,  against 
the  demand  of  a  subsequently  appointed  administrator  for  its  nullity. 
In  Bryan  vs.  Atchinson,  2  An.  463,  the  question  was  whether  a 
tutor,  as  such,  might  administer  a  succession^  and  as  to  his  capacity 
to  stand  in  judgment  in  a  suit  for  the  sale  of  property,  so  as  to  make 
the  decree  of  sale  binding  upon  the  heirs  and  creditors. 
The  court  say :     *'  It  is  not  pretended  that  any  creditor  in  this  case 
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ever  required  the  appointment  of  an  administrator,  and  tlie  jndg^e 
was  not  bound  to  appoint  one;  so  that  if  the  tutrix  does  not  repre- 
sent the  succession,  creditors  couJd  not  enforce  their  rights;  and 
commenting  on  that  proposition,  they  say:  '  there  can  be  no  doubt 
that  the  succession  was  properly  represented.'  " 

This  declaration  was  made  in  answer  to  the  complaint  of  a  subse- 
quently appointed  administrator  of  that  succession. 

In  Menget  vs.  Penny,  7  An.  134,  the  court  held,  upon  the  prin- 
ciple announced  in  Bryan  vs.  Atchinson,  that  *'the  defendant,  as 
tutor  to  his  minor  children,  was  the  representative  of  the  succession 
and  as  such  the  proper  party  defendant  in  plaintiff's  suit. 

In  Hoover  vs.  Sellers,  5  An.  180,  it  was  held  that  ''  it  is  a  well  set- 
tled doctrine  that  a  succession  inherited  by  minors  may  be  adminis- 
tered bv  their  tutors." 
••  • 

In  Hair  and  Labuzan  vs.  McDade,  10  An.  534,  it  was  held  that  ''as 
tutrix  (plaintiff)  had  the  right  to  administer  upon  the  estate  belong- 
ing to  the  minor  children  without  taking  out  letters  of  administration 
unless  required  to  do  so  by  creditors.^ ^ 

In  State  vs.  Leckie,  14  An.  641,  the  foregoing  opinions  were  cited 
and  approved,  the  court  holding  this  course  of  procedure  to  be  **  an 
exception  to  the  general  rule,  to  be  applied  if  creditors  do  not  re- 
quire the  appointment  of  an  administrator." 

This  is  the  established  rule  of  our  jurisprudence,  and  it  has 
been  sustained  by  this  court  in  many  subsequent  cases,  and  I  had  no 
thought  of  it  being  disputed.  Vide  succession  of  Webre,  16  An.  420; 
Ducote  vs.  Bordelon,  24  An.  145;  Succession  of  De  Lemo,  34 
An.  38. 

All  of  the  foregoing  cases,  with  the  exception  of  the  last  three, 
were  cited  in  the  former  opinion  of  this  court  in  this  case;  and  I 
respectfully  submit  that  they  furnish  ample  foundation  for  the 
opinion  expressed,  as  counsel  would  have  learned  had  he  taken  the 
precaution  to  review  them  before  writing  his  brief. 

I  concur  in  the  present  opinion  of  the  court,  fully. 
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Cross  db  Crass  for  Plaintiffs  and  Appellants : 

The  heir  is  seized  of  the  property  of  his  De  Cujus  immediately  on  the  opening  of 
the  succession.    15  L.  527;  7  R.  183;  12  R.  258;  2  An.  33^, 

He  is  not  affected  by  a  final  account  unless  he  is  cited.    11  R.  109;  16  An.  258.    "  It  is 
Qsi'less  to  quote  authorities  on  thit*  point."    Denham  vs.  Williams,  32  An.  972. 

Natural  children  ca^  not  bo  put  in  possession  without  citation  on  the  heir. 
R.  C.C.926. 

Ex  parte  Judi^ments  may  be  collaterally  questioned,  when  offered  as  the  title  in 
virtue  of  which  property  is  claimed,  and  the  rights  of  third  persons  s^oght  to 
be  disturbed.  10  R.  193;  2  An.  724;  15  An.  137;  25  An.  86;  Dalton  yb.  Wickliffe,  35 
Ad.  XiO. 

ETidcDce  in  probate  proceedings  must  be  reduced  to  writing,  and  without  It  the 
Judgment  is  null.    16  L.  197,  201 ;  17  L.  115;  3  An.  554;  4  An.  517. 

The  administrator  is  bound  to  the  heirs  and  is  not  protected  by  payment  to  a  per- 
son not  authorized  to  receive.    Verret  vs.  Aul)ert,  6  L.  354. 


Keman  &  haycock  for  Defendant  and  Appellee : 

1.  A  judgment  homologating  an  administrator's  final  account  and  discharging 
hlui  can  not  be  attacked  collaterally  nor  treated  as  an  absolute  nullity.  Fowler 
vs.  Succession  of  Gordon,  24  An.  270. 

2.  Even  if  such  a  judgment  be  not  rf»  adjudicata  against  one  claiming  as  heir,  it 
will  nev*irtheless  protect  the  administrator  for  a  payment  made  in  error. 
Baldwin  vs.  tarleton,  2  R.  56. 

3.  A  legitimated  natural  child  is  a  legal  heir  and  not  an  irregular  successor;  and 
Is  therefore  seized  of  the  succession  of  the  father  at  the  moment  of  his  death. 
R.  C.  C.  199,  et  9tq. 

4.  A  judgment  determining  personal  status,  though  obtained  expartt^  can  not  be 
collaterally  attacked. 

B.  The  administrator  is  bound  to  deliver  the  residuum  of  the  succession  to  the 
heir  recognized  by  the  court. 
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Parties  claiming  to  be  the  sole  heirs  of  a  deceased  have  no  right  to  demand  an  ac- 
count of  the  administration  of  the  succession,  although  they  attack  a  judgment 
homologating  an  account,  where  It  appears  that  the  party  sued  for  the  account 
has  been  discharged  as  administrator,  and  tlie  order  discharging  him  is  not 
assailed,  and  tbe  person  to  whom  the  residue  of  the  estate  was  paid,  and  who 
had  been  recognized  as  the  sole  heir  of  the  deceased,  is  not  made  a  party  de- 
fendant.   Courts  notice  judicially  want  of  proper  parties. 


APPEAXi  from  the   Seventeenth   District  Court,   Parish  of  East 
Baton  Roage.     Buckner,  J, 
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The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.     This  suit  has  for  its  object  the  rendition  of  an 
account  by  the  defendant,  as  administrator. 

It  is  brought  by  the  plaintiffs,  who  aver  themselves  to  be  the 
legitimate  collateral  heirs  of  Pierre  Baron. 

They  charge  that  the  defendant  has  filed  an  account  already, 
which  has  been  homologated ;  but  that  the  judgment  approving  it 
is  a  nullity,  because  they  were  not  cited,  as  the  law  requires. 

They  contend  that  eventually  they  are  entitled  to  recover  from 
the  defendant  the  amount  of  the  inventory,  $5457,  should  he  fail  to 
render  a  proper  account  to  them. 

They  pray  that  he  be  cited,  and  that  the  judgment  of  homologation 
be  annulled,  and  that  he  be  ordered  to  account,  and  in  default  be 
held  for  the  value  of  the  property  appraised  in  the  inventory. 

The  defendant  appeared,  filing  exception  and  an  answer. 

His  main  defences  are :  that  the  succession  of  Pierre  Baron  has  been 
fully  and  finally  administered  upon  by  him;  that  its  debts  and  liabil- 
ities  have  been  satisfied,  and  that  the  residue  has  been  paid  over  by 
him  to  Mrs.  Gillingham,  who  had  been  previously  recognized  by 
judgment  of  the  couH  as  the  sole  heir  of  the  deceased,  and  that  he 
has  been  discharged  from  further  responsibility  as  administrator,  and 
his  bond  as  such  canceled. 

It  is  to  be  noticed  that  this  person,  Mrs.  Gillingham,  was  not  made 
a  party  to  this  action. 

After  hearing,  the  lower  court  rejected  the  demand  of  plaintiffs,  who 
pursue  the  present  appeal. 

The  question  presented  is  simply  whether  the  plaintiffs  can  proceed 
solely  against  the  defendant,  and  in  the  manner  they  have. 

The  controversy  does  not  necessarily  involve,  at  its  present  stage, 
the  issue  of  heirship. 

On  the  averment  that  they  are  the  only  heirs  of  the  deceased,  as 
his  brother  and  sisters,  the  plaintiffs  seek  the  nullity  of  a  judgment 
homologating  an  account,  for  want  of  citation  to  them,  and  demand 
the  rendition  of  another  account  from  the  defendant  as  administrator. 

The  defendant  denies  that  he  is  amenable,  and  contends  that  he 
has  been  discharged,  and  that  if  plaintiffs  have  any  rights  to  the  suc- 
cession of  Pierre  Baron,  which  he  has  fully  administered,  they  should 
bring  their  action  against  Mrs.  Gillingham,  who  had  claimed  to  be  a 
legitimated  child,  and  who  was  recognized  by  a  judgment  of  court 
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as  the  9ole  heir  of  the  deceased  in  a  proceeding  in  which  Louis  Baron, 
one  of  the  plaintiCFs,  was  a  party  and  had  raised  the  issue  of  heir* 
ship,  and  to  whom  he  had  turned  over  the  residue  of  the  succession. 
The  record  in  fact  shows  that  an  application  for  the  administration 
was  made  by  a  person  claiming  to  be  the  widow  of  Pierre  Baron, 
&Dd  as  such  entitled  to  the  tutorship  of  two  minors  born  of  them ; 
that  this  demand  was  opposed  by  Mrs.  Qillingham,  who  averred 
herself  to  be  a  legitimated  child  of  the  deceased,  and  by  said  Louis 
Baron,  who  averred  himself  to  be  the  legitimate  brother,  and 
who  denied  that  the  applicant  was  the  widow,  and  charged  that  Mrs. 
Gillingham  was  an  adulterous  bastard,  who  could  not  be  and  was 
no^  legitimated  as  claimed. 

The  case  was  heard  and  the  court  rendered  judgment  dismissing 
the  petition  of  the  alleged  widow  and  the  opposition  of  Louis  Baron, 
on  his  own  motion.  It  sustained  the  opposition  of  Mrs.  Gillingham, 
appointing  her  administratrix,  and  recognizing  her  as  the  sole  heir 
of  Pierre  Baron. 

As  she  failed  to  qualify,  Baum,  the  defendant,  applied  for  the  ad- 
ministration, and,  after  due  publication,  was  appointed,  taking  the 
oath  and  furnishing  the  bond  required  by  law. 

He  went  on  with  the  liquidation,  sold  the  property  and  presented 
an  account,  distributing  the  funds  among  the  creditors,  which  was 
homologated  without  notice  to  the  plaintiffs,  but  with  the  declara- 
tion that  the  administrator  shall  pay  over  the  balance  to  the  heirs  at 
law,  without  naming  any  one. 

The  record  also  shows  that,  upon  production  of  the  proper 
voQchers,  one  of  which  is  a  receipt  of  Mrs.  Gillingham  for  the  bal- 
anee,  the  defendant  was  discharged  and  his  bond  canceled. 

It  may  be,  and  it  may  not,  that  the  plaintiifs  are  what  they  repre- 
sent themselves,  the  brother  and  sisters  of  the  deceased;  that  Mrs. 
Gillingham  was  an  adulterous  bastard,  and  not  an  heir;  that  the  judg- 
ment of  homologation  attacked  is  a  nullity;  that  another  account 
ought  to  be  rendered,  the  plaintiff  cited;  but,  however  this  may  be, 
it  IB  clear  that  the  plaintiffs  can  not  be  listened,  unless  they  attack 
the  jndgpnent  recognizing  Mrs.  Gillingham  as  sole  heir,  making  her, 
or  her  representives,  party  defendant,  and  also  assail  the  order  dis- 
charging the  defendant,  Baum,  as  administrator  of  the  succession ; 
neither  of  which  the  plaintiffs  have  done. 
The  court  can  not  recognize  the  plaintiffs  as  sole  heirs  without  an- 
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nulling  the  judgment  in  favor  of  Mrs.  Gillingbam,  and  it  can  not  do 
8o  unless  she  is  called  in  to  defend  it.  Neither  can  it  annul  the  judg^* 
ment  of  homologation,  and  order  another  account  ^^ithout  declaring^ 
that  the  defendant  is  still  Ihe  administrator,  and  it  can  not  do  ho 
unless  the  order  discharging  him  is  rescinded.  Both  stand  until 
avoided  and  set  aside. 

Mrs.  Gillingham,  or  her  representative,  is  an  essential  party, 
having  an  interest  in  maintaining  a  judgment  recognizing  a  statusj 
and  under  which  property  has  passed  to  her. 

Courts  must  judicially  notice  want  of  necessary  parties. 

The  judgment  appealed  from  appears  to  have  been  rendered  on 
the  merits  of  the  controversy.  It  does  not  refer  to  the  exceptions, 
and  merely  states  that ''  the  law  and  the  evidence  being  in  favor  of 
the  defendant  and  against  the  plaintiffs  the  demand  is  rejected  with 
costs." 

If  it  were  to  remain  as  it  reads,  it  might  constitute  res  judicata, 
but  it  is  not  just  that  it  should  be  considered  as  presently  settling  all 
the  differences  between  the  parties,  as  the  plaintiffs,  under  its  terms, 
might  be  said  to  have  been  decreed,  under  the  issues,  not  to  be  the 
heirs  of  the  deceased,  when,  in  reality,  they  may  be  such,  and  in  that 
capacity  entitled  to  the  residue  of  his  estate,  whatever  it  may  bo. 
A  door  should  be  left  open  to  them  for  the  revendication  of  their 
rights,  if  any,  after  proper  averments  and  the  making  of  a  necessary 
and  indispensable  party. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended,  so  as  to  read  as  a  mere  judgment  of  dismissaly  as  in 
case  of  non-suit^  reserving  to  plaintiffs  the  right  to  renew  the  action 
on  proper  averments,  and  against  the  proper  parties,  and  that  tlius 
amended,  said  judgment  be  affirmed,  the  costs  of  appeal  to  be  paid 
by  the  appellee,  and  those  of  the  lower  court  by  the  plaintiffs. 


No.  10,994-. 

The  State  ex  rel.  James  W.  Bothick  bt  al.  vs.  H.  N,  Rightor, 

Judge,  etc. 

Prohibition  does  not  lie  to  test  the  jurisdiction  of  one  of  the  divisions  of  tho  CiTi^ 
District  Court  for  the  parish  of  Orleans,  to  which  a  suit  wasullotted,  when  it  is 
pretended  that  its  object  is  to annMf  proceedings  heard  before  another  division 
unless  it  clearly  appears  from  the  averments  the  prayer  that  such  is  its  pur- 
pose, and  the  division  to  which  allotted  is  devoid  of  competency  raiione  pef- 
sona  et  materia,  and  the  complainant,  after  exhausting  all  means  of  relief,  is  left 
without  any  other  remedy. 
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Prohibition  can  not  be  sabstftuted  Co  an  app>;al  to  doti'iniiine,  fii  an  appe.ilablo 
case,  whether  the  lower  court,  in  the  exercise  of  its  W^al  discretion,  lias,  after 
eoDtrad So tory  hearing,  properly  or  impropi-riy  overruled  an  exception  to  its 
jurisdiction,  wb«  n  it  is  appiirent  that  the  court  could  render  a  judgment  which 
might  validly  constitute  rea  judicata,  wliichever  way  It  goes. 

The  party  aggrieved  is  not  left  without  remedy,  and  if  error  was  committed  to  his 
prejudice  can  be  relieved  by  appeal. 

A  PPUCATION  for  Prohibition  and  Certiorari. 


A 


Aug.  Bemau  for  the  Relator. 


J.  8.  db  J.  T.  Whitaker  for  the  Respondent. 


The  Supreme  Courtwill  not  issue  the  writs  of  certiorari  and  prohihition  in  exercise 
of  its  supervisory  power  over  inferior  court  txei-pt  in  cascrs  of  usurpation  of 
jurisdiction  or  power.  State  ex  rel.  Martha  Selles  vs.  Judge  21st  Jud.  Dist. 
Court,  SSi  An.  1284. 

The  case  being  appealable,  the  relators  have  an  adequate  remedy  by  appeal,  and 
are  not  entitled  to  the  interposition  of  the  proiiibitive  authority  of  this  court. 
State  ex  rel.  Follett  vs  N.  H.  UIglitor,  Judge,  :;2  An.  1182. 

Where  it  appears  that  the  heirs,  who  are  of  age,  iiave  accepted  tlic  sneccsslon  and 
arc  in  possession  of  Its  property*  such  succession  is  closed.  Woolfolk  vs.  Wool- 
folk,  30  An.  i:«. 

Probate  and  District  Courts  have  concurrent  jurisdiction  In  suits  to  divide  com- 
munity property  betwten  surviving  spouse  and  heirs.    1  N.  S.  870;  3  N.  8. 172;  7 
K.  S.  470;  9  La.  584 ;  17  La.  238. 
An  original  suit  not  growing  out  of  any  previous  suit  can  not  be  classed  under  Uulo 
6, Sec.  10,  of  Civil  District  Court,  and  must  be  treated  as  an  entirely  new  matter. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  prohibition  and  for 
a  certiorari. 

The  relators  contend  that  a  suit  has  been  brought  before  the  Civil 
District  Court,  against  them,  having  for  its  object  to  annul  certain 
proceedings  had  in  their  mother's  succession,  which  has  been  finally 
wound  up;  that  those  proceedings  were  duly  begun,  coctinued  and 
closed  before  Division  A  of  said  court;  that  the  suit  to  annul  them 
was  allotted  to  Division  D ;  that  they  have  pleaded  to  the  jurisdic- 
tion <^f  the  last  division,  contending  that,  as  the  suit  grows  out  of 
the  succession  proceedings  which  they  seek  to  annul,  both  under  the 
rules  of  the  Civil  District  Court  adopted  in  furtherance  of  the  con- 
stitutional provision,  and  under  the  law  which  gives  exclusive  juris- 
diction to  the  court  which  rendered  a  judgment,  to  entertain  and 
determine  a  suit  to  annul  it,  Division  D  was  incompetent,  and  should 


'dOO  SUPREME   COURT   OF  LOUISIANA. 


Stuto  ex  rel.  Botbick  et  al.  va.  Judge. 


have  referred  the  action  to  Division  A ;  that  they  have  pleaded  to 
the  jurisdiction  of  Division  D,  but  that  their  plea  has  been  overruled 
and  that  their  only  remedy  for  relief  is  to  apply  to  this  court  for  a 
prohibition  to  arrest  further  proceedings  in  the  suit  before  Division 
D,  and  they  accordingly  pray. 

The  District  Judge  presiding  over  the  division  to  which  the  suit 
was  allotted  returns,  substantially,  that  the  action  brought  against 
the  relators  does  not  avowedly  purport  to  be  one  to  annul  the  suc- 
cession proceedings,  and  that  it  is  simply  a  suit  by  parties  who  claim 
to  be  the  legal  heirs  of  their  mother  (Catherine  Connolly,  who  died 
in  1866) ,  and  who  ask  to  be  recognized  as  such  contradictorily  with 
their  father,  Thos.  W.  Bothick,  who  is  an  interdicted  person,  pro- 
vided with  a  curator,  and  with  certain  parties  named  who  pretend  to 
be  his  legitimate  children  by  another  person  (Annie  J.  Cunningham ^ 

who  died  in  1881) ;  that  he  properly  overruled  the  exception  to 

the  jurisdiction  of  his  division,  and  that,  if  he  has  erred,  the  parties 
aggrieved  can  be  relieved  on  appeal,  the  case  being  appealable. 

The  averment  that  the  suit  against  them  by  the  relator  is  one  in 
nullity  of  the  proceeding  in  the  settlement  of  their  mother's  succes- 
sion, is  not  apparent  from  the  allegations  and  the  prayer  of  the  peti- 
tion of  the  plaintiffs  in  the  case.  They  do  not  even  refer  to  them,  and 
they  could  not  ask  for  any  specific  decree,  in  the  judgment  on  the 
merits,  to  annul  them. 

When  the  petition  was  filed  and  the  question  of  the  allotment  of 
the  case  arose,  it  surely  could  not  be  ascertained  from  its  face  that 
its  object  was  to  annul  any  proceeding,  orders  and  judgments  before 
another  division,  and  the  allotment  accordingly  took  place. 

After  the  exception  to  the  jurisdiction  was  filed  and  heard,  the 
issue  whether  the  suit  was  one  to  annul  was  to  be  determined  by  the 
judge  of  Division  D,  in  the  exercise  of  his  judicial  discretion.  He 
considered  the  showing  made  as  indicating  that  it  was  not  a  suit  in 
nullity,  that  it  was  an  original,  independent  action,  which  could  be 
determined,  regardless  of  the  succession  proceedings  to  which  the 
plaintiffs  were  not  parties  and  which  were  not,  therefore,  in  their 
way,  so  as  to  require  them  to  be  annulled,  to  justify  a  recovery  of 
the  rights  revendicated  by  them. 

It  may  be,  audit  may  not,  that  the  district  judge  decided  correctly. 
If  he  did,  his  judgment  will  stand;  if  he  did  not,  it  will  be  reversed; 
but  the  relators  are  not  permitted  to  question  its  correctness  on  an 
application  for  a  prohibition. 
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That  remedy  is  not  one  of  right.  It  is  granted  only  in  cases  in 
which  a  coart  has  no  jurisdiction  ratione  personce  ei  materice,  and 
where  the  complainant  would  not  be  entitled  to  adequate  relief  by 
appeal  or  otherwise.     32  An,  1182;  33  An.  923;  34  An.  782, 

The  sttit  brought  against  the  relators  and  allotted  to  Division  p  is 
sorely  in  itself  o^®  over  the  subject  matter  of  which  that  division  can 
pionounce  a  valid  final  judgment,  whether  in  favor  or  against  the 
relators,  and  which,  when  definitive,  could  be  successfully  set  up  as 
res  judicata. 

Should  the  relators  be  aggrieved  by  the  judgment  to  be  rendered 
on  the  merits,  they  would  not  be  left  without  a  remedy ;  they  could 
appeal  and  have,  if  they  are  right,  either  the  judgment  overruling 
their  exception  or  that  against  them  on  the  merits  reversed,  and 
themselves  quieted  in  their  status  and  property. 

It  may  be  that  the  final  judgment  may  go  in  their  favor  and  against 
the  plaintiffs  in  the  suit,  who  may  never  appeal,  or  it  may  be,  if  they 
do,  that  the  judgment  will  be  affirmed  and  the  defendants  quieted. 
The  relators  can  take  nothing  under  the  prayer  for  a  certiorari. 
The  question  of  jurisdiction,  which  might  have  arisen  under  it,  has 
been  disposed  of,  in  considering  that  for  a  prohibition,  and  the  pro- 
ceeding^ in  the  suit  before  Division  D  are  surely  regular  in  point  of 
form. 

Their  regularity  is  the  only  question  which  would,  perhaps,  at 
least,  have  received  any  attention  in  the  present  application. 

It  is  therefore  decreed  that  the  restraining  order  made  in  limine 
herein  be  rescinded,  and  that  the  application  be  refused  with  costs, 
without  prejudice  to  the  rights  of  the  relators  as  appellants  in  the 
case. 


No.  10,996.  I 

Mbs.   Lavinia  Gay  vs.  Ambdeb  N.  Hbbert. 
Thomas  B.  Mary,  Under  Tutor,  Intervenor  and  Third  Opponent. 

Although  a  surviving  husband,  personally  bound  for  the  debts  of  the  community, 
may  after  the  dissolution  thereof  waive  prescription,  which  has  since  accrued 
thereon,  still  when  he  is  the  tutor  of  his  minor  eiiildrcn,  born  from  his  mar* 
riage  with  his  deceased  wife,  he  can  not  do  so,  to  the  prejudice  of  her  succes- 
sion, or  to  their  injury  so  as  to  burden  them  therewith,  and  to  prevent  their 
legal  mortgage  duly  recorded  against  him  from  ranking  the  mortgage  securing 
such  debts. 


44  801 
47  975 
47  1344 
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Bucb  acknowlcdgineHts  may  then  be  made  before  preacrtptiOD  has  extingaished 
such  debts,  when  they  are  made  bonaJttU,  They  will,  when  so  made,  keep  such 
debts  alive,  as  well  as  the  mortgage  securing  them,  and  bind  the  succession  and 
the  minors,  but  not  otherwise. 

The  proceiHis  of  property  mortgaged  can  not  be  applied  to  the  payment  of  the 
prescribed,  though  rcviyed,  debts,  to  the  detriment  of  the  succession  and  of  the 
minors;  but  will  go  to  extinguish  only  thedebtsnotprescribed,  secured  by  a 
mortgage  ranking  that  of  the  minors. 

At  the  dissolution  of  the  community  by  the  death  of  the  wife,  her  share  therein 
rests  in  her  heirs,  as  owners,  cumonere^  as  effectually  as  it  would  have  vested  in 
her  on  a  dissolution  by  judgment,  subject  to  all  legal  and  valid  claims  against 
It,  and  susceptible  of  divestiture  in  the  enforcement  of  these  claims. 

Neither  the  wife  nor  her  heirs  can  be  relieved  from  the  effect  of  the  pact  tU  non 
aUtnando^  cont  >incd  in  an  act  of  sale,  retaining  a  privilege  and  mortgage  on  the 
pn)perty  h<  Id,  to  secure  the  unpaid  price.  Under  such  pact,  the  creditor  is  dis- 
pensed from  tlie  hypothecary  action,  and  is  entitled  to  ignore  subsequent 
alienations  and  encumbrances,  which  by  virtue  of  the  terms  of  the  law  can 
not  impair  his  previously  acquired  and  vested  rights,  under  duly  recorded  acts. 

Although  the  creditor  possess  such  rights,  the  encumbered  property  may  be  trans- 
furred  cum  onere  and  the  transferree,  in  case  of  seizure  and  sale,  to  pay  the 
secured  debt,  has  a  right  to  the  residue  of  the  price  of  adjudication,  after 
paj'inent  of  such  debts. 

The  privilege  and  mortgage,  securing  a  debt  cease  to  exist  when  the  debt  secured 
is  ixtinguished  by  prescription.  The  accessory  follows  the  principal,  which  is 
an  es.tential  foundation  for  it. 

Waiver  of  the  prescription  does  not  revive  the  privilege  and  mortgage  thus  extin- 
guished to  the  prejudice  of  subsequent  recorded  encumbrances,  which  then 
asi^end  und  r.mk  the  extinct  registries. 

Unliquidated  claims  of  minors  against  their  tutors  can  not  be  satisfied,  unless  at  the 
termination  of  the  tutorship,  but  their  mortgage  securing  such  claims  even- 
tually m  ly  be  recognized  In  the  meantime. 

Acts  under  private  signature  have  no  date  as  to  third  parties,  unless  the  same  are 
proved  to  liuve  been  executed  on  the  same  day,  or  at  the  same  time,  when  they 
purpart  so  to  have  been. 

Merely  offering  of  such  acts  in  evidence  gives  them,  as  to  third  persons,  no  other 
date  than  tliat  of  the  day  of  offering. 

In  a  proper  case,  in  furtherance  of  the  ends  of  justice,  the  court  may  propria  motu 
amend  a  previous  decree,  so  as  to  leave  a  door  open  for  the  proof  of  the  date  of 
an  act  under  private  signature,  which  was  not  made  by  some  oversight,  and 
which  to  all  appearances  can  be  furnished. 


APPEAL  from  the  Twenty -third  DiBtrict  Court,  Parish  of  Iberville. 
Talbot,  J, 


W,  B.  So^timerville  for  Plaintiff  and  Appellee : 

1.  An  order  for  executory  process,  and  a  sale  thereunder,  can  not  be  successfully 
attacked  by  way  of  third  opposition  on  the  ground  of  prescription  or  payment 
of  the  debt.    C.  J'.  788,  7^  and  740 ;  Li vaudais  vs.  Livaudais. 
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Oommanity  property  may  be  seised,  after  the  death  of  the  wife,  for  community 
debts,  without  making  her  heirs  parties  to  the  proceeding.  Broussard  vs.- 
Fonmet,  28  An.  623.  Klllelea  vs.  Barrett,  87  An.  886  and  '26  An.  283.  Oriol  ts. 
Herdon,  38  An.  769. 

8arTiTinK  husband  may  waive  prescription  and  confess  judgment.  Hawley 
▼s.  Crescent  City  Bank,  26  An.  280  and  391. 


Alex.  Hubert  for  the  Under  Tutor  and  Appellant : 

An  administrator  or  tutor  can  not  waive  prescription  on  a  debt  of  the  estate  he  ad~ 

mlaisters,  or  against  his  minors.   4  An.  253, 546, 214, 216 ;  11  An.  667 ;  21  An.  373, 374 ;  9 

An.  123 ;  U.  C.  C  ,  Arts.  340,  848. 
Ttae  surviving  partner  and  tutor  can  not  perform  the  acts  he  was  permitted  to  do 

during  the  existence  of  the  community  after  its  dissolution.    The  death  of  one 

of  the  spouses  fixes  the  rights  of  each  in  the  community.    29  An.  664;  32  An.  848; 

42  An.  liS;  B  C.  C,  Art.  2046. 
Tbe  contrary  doctrine  maintained  for  a  time,  down  to  27  An.  634;  but  29  An.  664;  3) 

An  848;  42  An.  180,  are  in  harmony  with  former  decisions.    7  L.  222;  9  L.  584;  1 K. 

119,378;  10  B.  18;  3  An.  862. 
V7hen  the  interest  of  the  tutor  is  opposed  to  that  of  the  minors,  they  must  be  rep- 

rt»euted  by  the  under  tutor.    R.  C.  C,  Arts.  275, 301 ;  23  An.  617. 
The  heirs  claim  the  nullity  of  the  sale  of  their  property  under  O.  P.,  Art.  400 ;  8  An. 
117;23  An.  46. 


The  opinion  of  the  court  was  delivered  by 

Bebmudez,  C.  J.  This  litigation  involves  the  rights  of  ownership 
of  the  minors  represented  by  the  third  opponent,  as  their  under 
totor,  to  one  undivided  half  of  the  property  seized  and  adjudicated 
herein  to  the  plaintiff,  and  also  the  mortgage  rights  which  they  assert 
on  a  like  share  of  the  same  property  belonging  to  their  father  and 
tutor  who  is  the  defendant,  and  which  they  claim  are  entitled  to 
T^Lnk  those  contended  for  by  the  plaintiff  and  her  succession,  and 
which  are  said  to  exist  no  more. 

It  appears  that  on  February  4, 1881,  Hubert  bought  for  $10,000  the 
QQdivided  half  of  a  plantation  known  as  ^^Dunboyne,"  part  (|4500) 
cas!),  and  part  ($5500)  on  time,  for  which  he  issued  five  notes  of 
that  date,  payable  two  at  two  years,  and  the  others  at  three,  four 
and  five  years,  each  for  $1100.  The  act  of  sale  contained  the  stipu- 
lation of  the  pact  de  non  alienando,  and  was  duly  recorded  July  23, 
following,  and  subsequently  seasonably  reinscribed. 

In  October  of  the  same  year  his  wife,  Emiline  Qallaugher,  died> 
leaving  several  minor  children  as  the  issue  of  their  marriage.  Her 
snccessicn  was  opened.  An  inventory  was  taken  of  the  property 
comprising  the   community  between  them,  which  was  appraised  at 
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upward  of  |14,000,  an  abstract  of  which  was  properly  recorded  on 
December  10,  1881,  and  afterward  reinscribed  in  time.  Hubert  -w^as 
appointed  tutor  and  qualified  as  such  on  the  same  day. 

None  of  the  notes  having  been  paid  and  all  being  then  due,  IVf  rs. 
Lavinia  Gay  brought  suit,  via  executiva,  on  the  9th  of  March,  1891, 
with  the  averment  that  on  the  17th  of  January,  1890,  Hubert  bad 
obtained  from  her  an  extension  to  1896,  which,  owing  to  his  failure 
to  comply  with  the  obligations  taken,  authorized  the  suit,  the  same 
proving  an  acknowledgment  of  full  indebtedness,  and  evidenced  by 
an  authentic  act  attached  to  the  petition  along  with  a  copy  of  the 
deed  of  sale  and  the  notes. 

The^t  having  issued,  the  undivided  half  purchased  was  seized 
and  advertised.  Previous  to  the  day  of  sale,  Mary,  the  under  tutor 
of  the  minors,  filed  a  third  opposition,  claiming,  in  their  name,  the 
ownership  of  one-half  thereof  free  from  plaintiff's  averred  vendor's 
privilege  and  mortgage,  and  a  mortgage  on  the  remaining  half,  rank- 
ing plaintiff's  pretensions.  No  injunction  was  asked  to  stop  the  sale, 
but,  on  the  prayer,  a  restraining  order  was  made  arresting  the  pro- 
ceeds. 

The  undivided  half  seized  was  adjudicated  to  the  plaintiff  for 
f  7500.  She  joined  issue  by  a  general  denial  and  an  averment  of 
ownership  under  the  sheriff's  adjudication,  praying  for  the  dismissal 
of  the  opposition  and  for  a  recognition  of  her  title. 

« 

There  was  judgment  against  the  under  tutor  in  favor  of  the  suc- 
cession of  the  plaintiff  dissolving  the  restraining  order  touching  the 
proceeds  and  reserving  the  rights  of  the  minors  against  their  father 
and  tutor.  Made  a  party,  he  failed  to  join  issue,  and  no  judgment 
was  rendered  as  to  him. 

The  under  tutor  appeals,  and  the  administrator  of  the  plaintiff's 
succession  joins,  asking  that  the  judgment  be  amended  by  recogniz- 
ing the  title  of  the  estate  to  the  undivided  half. 

The  main  contention  of  the  under  tutor  on  behalf  of  the  minors  is 
that,  at  the  death  of  their  mother,  they  inherited  the  one  undivided 
half  of  the  property  seized,  which  formed  part  of  the  community 
which  existed  between  her  and  their  father,  subject  to  all  valid  com- 
munity debts  against  it ;  that  at  the  date  of  the  institution  of  this 
suit,  the  five  notes  were  prescribed,  as  to  their  mother's  succession 
and  themselves ;  that  thereby  the  privilege  and  mortgage  claimed  by 
the  plaintiff  ceased  to  exist  and  to  encumber  the  property  to  their 
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prejudice,  ao  th»t  their  share  therein  was  cleared,  and  that  the  share 
of  their  father  was  likewise  relieved,  their  legal  and  recorded  mort- 
gage against  him,  as  their  tutor,  ascended  and  ranked  the  privilege 
and  mortgage  contended  for  hy  the  plaintiff  and  her  succession.  The 
under  tutor  prays  accordingly,  asking,  besides,  a  judgment  against 
the  tutor. 

In  answer,  the  administrator  retorts  that,  at  the  date  of  the  suit, 
not  one  of  the  notes  was  prescribed;  that  as  to  such  which  might 
have  been  so  considered,  the  defendant  had  waived  and  interrupted 
prescription,  and  had  formally  acknowledged  liability  and  indebted- 
ness. 

By  reference  to  indorsements  on  the  two  notes  which  matured  at 
ttco  years,  in  1883,  it  appears  that,  indeed,  H6bert  waived  prescrip- 
tion and  acknowledged  indebtedness,  and,  by  inspection  of  the  act 
of  extension,  it  also  appears  that  he  did  the  same  thing,  or  the 
equivalent,  as  to  all  the  Jive  notes. 

The  suit  having  been  instituted  on  March  9,  1891,  and  the  fifth 
note  fallen  due  on  the  4th  of  February,  1886,  it  is  apparent  that  they 
were  all  prescribed  on  their  faces,  on  February  4-7,  1891 — more  than 
a  month  before  the  filing  of  the  petition — unless  the  acknowledgment 
relied  on  had  a  contrary  effect. 

The  waiver  and  acknowledgments  on  the  notes  at  two  years  were 
made  more  than  jlt7e  years  after  they  had  matured,  the  acknowledg- 
ments and  promises  in  the  act  of  January  17,  1890,  which  referred  to 
all  the  five  notes,  were  made  after  the  note  at  three  years  was  pre- 
scribed; but  &6/ore  those  at /our  and  ^ve  years  had  so  become.  Hence,, 
they  interrupted  prescription  as  to  these  two  only,  but  they  revived 
the  other  three  as  ordinary  notes,  as  the  privilege  and  mortgage 
securing  them  died  away,  as  to  third  persons,  the  moment  they  be- 
came prescribed.  Accessorium  sequitur  principale.  R.  C.  C.  3285. 
The  consequence  was  that  the  legal  mortgage  of  the  minors,  duly 
recorded  on  the  10th  of  December,  1881,  in  consequence  of  the  lapse 
of  the  privilege  and  mortgage  securing  the  three  prescribed  notes, 
ascended  and  took  precedence,  and  is  entitled  to  a  preference. 

Nevertheless,  H6bert  had  the  right,  before  prescription  had  extin- 
guished the  last  two  matured  notes,  to  acknowledge  them,  as  he  did, 
in  the  extension  act,  and  thus  to  interrupt  prescription,  and  the 
privilege  and  mortgage  securing  them  on  the  undivided  half  bought 
conld  be,  and  was  maintained. 
20 
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It  was  a  community  debt,  and  the  acknowledgment  was  made  borux 
Jlde  and  rightfully.  He  was  unquestionably  at  the  time  owner  of 
one-half  of  that  half,  or  one-fonrth  of  the  whole,  and  the  usaf ructa - 
ary  of  the  remaining  like  share.  The  act  of  extension  shows  that  he 
was  dealt  with  in  that  capacity  and  thus  implies  an  inheritance  hy 
the  minors  of  their  mother's  share,  by  her  death.  It  was  unneces- 
sary for  him  to  have  acted  avowedly  as  tutor  of  the  minors  in  order* 
to  bind  them  by  such  acts,  and  to  continue  the  debt  as  a  community 
<iebt,  secured  in  the  same  way  that  it  was  from  the  beginning. 

The  departure  from  the  old  jurisprudence  for  a  while,  in  this  re- 
spect, has  been  repudiated,  and  the  powers  of  surviving  husbands 
•continue  shackled  to  a  certain  extent.) 

There  can  be  no  doubt  that,  notwithstanding  the  pact  de  non 
<ilienandOy  the  object  of  which  was  merely  to  dispense  with  the  hy- 
pothecary action  eventually  to  enforce  judgment,  but  not  to  prevent 
the  purchaser — although  part  of  the  price  was  unpaid  and  secured 
by  privilege  and  mortgage  on  the  property — from  disposing  of  it  by 
transfer  or  mortgage  in  subordination  of  the  vendor's  claim,  as  long 
as  valid,  the  property  could  pass  from  Hubert  by  a  complete  divesti- 
ture by  him.  Hence  he  could  have  surrendered  it  to  his  creditors ; 
transmitted  it  by  succession  to  his  heirs;  his  wife,  common  in  prop- 
erty with  him,  could,  under  the  law,  notwithstanding  any  adverse 
will  on  his  part,  have  acquired  half  of  it  at  the  dissolution  of  the  com- 
munity by  judgment,  and  have  transmitted  by  her  death  to  her 
heirs  the  same  share  therein  (minors  being  always  beneficiary  heirs) , 
as  it  actually  happened  in  the  present  instance ;  but,  of  course,  sach 
transfer,  as  well  by  reason  of  the  pact  as  of  the  law,  and  sheer  jus- 
tice and  equity,  could  not  pass  title  to  the  prejudice  of  the  anterior 
vendor's  privilege  and  mortgage  securing  payment  of  his  just  debt. 
The  ownership  passed  cum  onere,  vesting  a  defeasible  title,  suscepti- 
ble of  divestiture  in  case  of  non-payment  of  that  claim,  and  by  pro- 
ceedings directed  alone  against  the  original  purchaser,  regardless  of 
subsequent  transfers  or  encumbrances,  in  whatever  form,  or  under 
whatever  circumstances  made. 

Hence  it  is,  that,  when  the  plaintiff  brought  this  suit,  she  acted 
legally,  clothed  with  the  right  of  divesting  Hubert  and  any  subse- 
quent owner  or  owners  of  the  title  in  subjection  of  the  undivided 
half  of  the  plantation  to  the  payment  of  what  was  due  her,  which 
happens  to  be  only  the  amount  of  the  two  last  mentioned  notes, 
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tailing  dne  on  February  4-7,  1885,  and  February  4-7,  1886,  as  to 
which  prescription  was  interrupted  by  acknowledgment  and  promise 
to  pay  on  the  extension  notarial  act  of  January  17,  1890,  and  which, 
on  the  day  of  the  sheriff's  adjudication,  amounted  in  capital  and  in- 
terest from  date  to  a  figure  which  it  is  unnecessary  to  state  presently. 
So  that,  when  the  undivided  half  of  the  property  was  adjudicated 
to  Mrs.  Gay,  it  passed  absolutely  to  her  regardless  of  the  inheritance 
of  half  thereof  by  the  minors  from  their  mother,  who  could  not 
transmit  to  her  heirs,  by  succession,-  more  rights  than  she  could 
have  acquired  on  a  dissolution  of  the  community  by  judgment. 

The  undivided  half  having  been  adjudicated  for  $7500,  the  plaintiff 
is  entitled  to  apply  the  same  to  the  extinguishment,  or  payment  of 
the  two  last  matured  notes  in  capital,  interest  and  costs,  absolutely, 
and  to  retain  the  balance  of  the  price  as  accruing  one -half  uncondi- 
tionally to  the  minors  as  representing  their  share  of  inheritance,  and 
the  other  half  to  Hubert,  subject  to  any  claim  which  the  minors  may 
have  against  him,  at  the  termination  of  the  tutorship,  upon  an  account 
properly  rendered,  contradictorily  with  all  concerned;  the  whole 
of  said  balance  so  retained  to  remain  secured  by  vendor's  privilege 
on  said  undivided  half,  and  to  bear  legal  interest  from  the  date  of 
the  sheriff's  adjudication  until  legally  deposited  to  be  relieved  from 
interest,  or  paid  over  to  the  tutor  for  account  of  the  minors,  and 
also  for  his  own  account,  under  suitable  judicial  proceedings  to  be 
had  for  the  purpose. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed ;  and 

It  is  now  adjudged  that  the  third  opposition  of  the  under  tutor  be 
sustained  in  part  and  dismissed  in  part,  and  that  plaintiff's  reconven- 
tional  demand  there  against  be  likevrise  sustained  and  dismissed ; 
and,  accordingly. 

It  is  ordered,  adjudged  and  decreed  that  the  plaintiff  or  her  suc- 
cession be  recognized  as  the  absolute  owner  of  the  undivided  half 
of  the  "Dunboyne"  plantation  herein  seized  and  adjudicated  to 
her; 

It  is  further  ordered,  adjudged  and  decreed  that  the  proceeds  of 
the  sale  of  said  plantation,  retained  by  the  plaintiff,  be  distributed 
as  follows,  viz. :  that  the  plaintiff  apply  as  much  thereof  as  may  be 
necessarj'  to  pay  herself  the  amdtint  of  the  last  two  notes  sued  on, 
maturing  in  1885  and  1886,  as  stated  in  the  opinion,  in  capital,  in- 
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terest,  attorney's  fees  thereon  and  costs  of  salt,  up  to  the  day  of  ad- 
judication, and  retain  the  residue  of  the  said  proceeds,  the  same  to 
accrue  as  follows:  one -half  thereof  to  the  minors  herein  represented 
by  the  under  tutor,  and  the  remaining  half  to  the  defendant  H6bert^ 
subject  to  the  rights  of  the  minors  against  him  at  the  termination 
of  the  tutorship;  the  same,  while  thus  retained,  to  remain  secured  by 
vendor's  privilege  on  said  undivided  half  of  said  '' Dunboyne " 
plantation,  and  to  bear  legal  interest,  as  stated  in  the  opinion,  until 
legally  deposited,  or  paid  over^  as  likewise  therein  mentioned ; 

It  is  further  ordered,  adjudged  and  decreed  that  the  third  opposi- 
tion and  the  reconventional  demand  there  against,  in  so  far  as  not 
sustained,  be  dismissed,  and  that  the  rights  of  the  minors  against 
their  tutor,  not  passed  upon,  be  reserved  for  future  action ; 

It  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff  pay 
costs  i^n  the  lower  court,  from  the  filing  of  the  third  opposition 
of  the  under  tutor,  and  that  plaintiff  and  the  third  opponent  pay, 
share  alike,  the  costs  of  appeal. 

PER  CURIAM. 

Bermudez,  C.  J.  There  appears  on  the  note  at  three  years  an 
acknowledgment  of  indebtedness  purporting  to  have  been  made  on 
the  10th  of  January,  1889,  before  five  years  had  run  from  the  matur- 
ity;   but  the  date  at  which  it  was  made  has  not  been  proved. 

The  offering  of  the  endorsement  during  the  trial  proved  the  gen- 
uineness of  the  writing,  but  did  not  establish  its  date.  Writings  under 
private  signature,  offered  in  evidence,  have,  as  to  third  persons,  na 
other  date  than  that  at  which  they  are  thus  offered. 

The  authentic  act  of  acknowledgment  was  executed  after  the  five 
years,  and  fixed  the  date  of  acknowledgment  only  as  to  the  notes 
maturing  in  1885  and  1886. 

Justice  will  not  permit  that  the  note  at  three  years,  which  is  for 
part  of  the  price  of  sale,  be  treated  as  prescribed,  when  it  may  not 
be  so,  and  the  absence  of  proof  is  an  oversight. 

The  right  to  recover  its  amount,  if  prescription  was  truly  inter- 
rupted, should  be  reserved  and  the  decree  shaped  to  that  end.  42 
An.  858. 

It  is  therefore  ordered  that  the  previous  decree  be  amended  so  as 
to  reserve  the  right  of  the  succession  of  plaintiff  to  prove  the  date 
of  the  acknowledgment  on  the  note  at  three  years,  that  a  sufficient 


NEW   ORLEANS,  MARCH,  1892.  809 

LongTS.  Kee. 

amoimt  be  retained  from  the  price  of  adjudication  to  meet  it  and 
the  two  other  notes,  and  that  to  that  end  the  case  be  remanded, 
with  instmctions  to  allow  that  note,  if  the  acknowledgment  is  proved 
to  have  been  made  at  the  date  that  it  purports  to  have  been  made, 
and  that  thus  amended,  the  previous  decree  be  confirmed  and  remain 
nndisturbed. 


No.  10,967. 
DENNIS  Long  vs.  John  E.  Kee.  ^  m 

1.  When  in  tbe  course  of  a  quasi  partnership  settlement  a  sequestration  is  obtained 
of  property  mutually  claimed  by  each  one  of  tbe  partners  tbe  strictness  of  the 
rule  applicable  to  an  equitable  estoppel  by 'conduct  may  be  somewhat  relaxed. 

2.  If  in  such  case  the  defendant  sets  up  a  reconyentlonal  demand  for  property 
alleged  to  have  been  taken  by  the  sheriff  and  not  reported  in  his  return,  allega- 
tions should  describe  it  with  some  degree  of  precision,  in  order  that  proof  be 
admissible. 

3.  When  quoH  trust  relations  exist  between  such  parties,  the  burden  of  proof 
rests  upon  that  party  to  whose  care  and  fidelity  the  affairs  of  such  gtMui  part- 
nership were  entrusted  to  make  a  fair  and  clear  showing  as  to  the  basis  of 
settlement. 


APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
Mouton,  J,  

Gu8,  A,  Breaux  and  C,  DeBaillon  for  Plaintiff  and  Appellant. 


Jos.  A.  ChargoiSy  Chas,  D.  Caffery  and  Julian  Mouton  for  Defendant 
and  Appellee. 


On  Motion  to  Dismiss  Appeal. 
The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Defendant  and  appellee  seeks  to  dismiss  the  plain- 
tiff's appeal  on  account  of  certain  alleged  imperfections  in  the  ap- 
peal bond.  To  this  motion  appellant's  answer  is,  that  it  comes  too 
late,  haying  been  filed  more  than  three  days  after  the  filing  of  the 
transcript,  and  after  the  return  day.  This  answer  is  good  and  dis- 
poses of  the  motion,  as  the  transcript  was  filed  on  January,  20,  1892, 
subsequent  to  the  return  day,  the  18th  thereof,  the  motion  to  dismiss 
having  been  filed  on  the  25th  of  said  month.     Webb  vs.  Keller,  39 
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An.  55;  St.    Romes   vs.  Cotton  Press  Co.,  31  An.  224;  Holbrook  vs. 
Holbrook,  32  An.  13;  Succession   of  Charmbury,  34  An.  21;  2    An. 
138;  3  An.   326;  4  An.   514;  6  An.  115;  11  An.  613;  12  An.  745;     22 
An.  327;  23  An.  467;  21  An.  30. 
The  motion  is,  therefore,  denied. 

On  the  Merits. 

When  this  case  was  under  consideration  last,  the  pleading^s  were 
analyzed,  the  respective  positions  of  the  parties  stated,  and  many  of 
the  issues  decided.    42  An.  899. 

From  our  opinion  it  appears  that  the  plaintiff  and  defendant  en- 
tered into  a  contract  on  the  26th  of  February,  1886,  in  which,  amongst 
other  things,  it  was  stipulate.d  that  the  former  furnished  his  planta- 
tion with  all  its  ameliorations  and  equipments,  and  some  live  stock 
— of  which  a  description  is  given — as  passing  with  the  place  into 
the  joint  adventure ;  and  other  cattle  which  did  not.  Thereunder  the 
defendant  entered  into  possession,  stipulating  that  he  was  to  give  his 
time  and  undivided  attention  to  the  supervision  and  management 
thereof,  and  to  the  care  and  protection  of  all  the  live  stock ;  and,  as  a 
consideration  for  his  services,  he  was  to  have  the  profit  arising  from 
the  cultivation  of  the  annual  crops,  and  one -half  the  increase  of  the 
live  stock. 

Claiming  the  right  to  terminate  the  contract  on  account  of  de- 
fendant's mismanagement,  and  retake  possession  of  his  property,  the 
defendant  resisting,  plaintiff  caused  certain  specified  property  to  be 
sequestered  judicially,  and,  in  default  of  defendant  exercising  that 
right,  gave  bond  therefor  and  took  it  into  possession. 

On  the  trial  in  the  District  Court,  plaintiff's  sequestration  was  dis- 
solved and  defendant  restored  to  possession  of  the  plantation  and 
property  that  was  sequestered. 

On  appeal  to  this  court  the  judgment  rendered  was  reversed ;  many 
issues  therein  were  decided,  as  above  stated ;  the  contract  was  held 
to  have  been  legally  terminated  on  the  31st  of  December,  1889,  and 
plaintiff'.s  right  to  possession  recognized ;  and  the  cause  remanded 
for  the  trial  of  three  issues,  viz. :  (1)  damages  inflicted  upon  personal 
property;  (2)  defendant's  right  of  ownership  of  personal  property 
claimed;  (3)  the  adjustment  of  his  claim  to  a  share  in  the  increase 
of  the  live  stock — all  of  which  are  circumstantially  set  out  in  an  ex- 
tended answer  and  reconventional  demand.     With  defendant's  de- 
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mands  thas  reformed  and  restated,  the  case  went  back  to  the  Dis- 
trict Court  and  was  again  tried,  the  defendant,  apparently,  abandon- 
ing his  claim  for  damages  and  only  insisting  on  his  other  demands; 
that  is  to  say,  his  demand  for  restitution  of  personal  property  and  an 
interest  in  the  live  stock  (a  minutely  detailed  list  of  which  is  ap- 
pended to  his  answer) ,  the  aggregate  value  of  the  former  of  which  he 
places  at  (6275.85,  and  of  the  latter  at  $2550,  the  two  aggregating 
$8625.85. 

There  was  judgment  commanding  the  plaintiff  to  make  restitution 
to  the  defendant  within  thirty  days  after  the  finality  of  the  decree, 
of  the  following  items  and  articles  of  property,  or  in  the  alternative 
to  pay  the  various  sums  set  opposite  said  items  as  the  respective 
yalues  thereof,  viz. : 

Five  horses  and  three  mules $710  00 

Blacksmith  shop  and  tools  68  So 

Old  buggies,  etc 79  50 

Poultry,  pigs,  etc 159  50 

Vegetables,  etc 30  00 

Farming  implements,  etc H63  75 

One  rice  thresher 250  (K) 

Aggregating  in  value $1,661  55 

It  further  commands  plaintiff  to  make  restitution  to  defendant  of 
one-half  of  the  increase  of  horned  cattle,  the  whole  number  of  which 
is  fixed  at  161  head,  thus  entitling  him  to  eighty  and  one- half 
bead,  and  decreeing  that  in  default  of  making  restitution  the  plain- 
tiff shall  pay  him  therefor  at  the  rate  of  $10  per  head,  or  $800  for 
the  whole  number. 

From  this  judgment  which  condemns  the  plaintiffs  to  surrender 
property,  or  to  pay  an  alternate  value  of  $2461.55,  he  prosecutes  the 
present  appeal. 

Tt  is  of  importance  to  mention  that,  after  disposing  of  the  foregoing 

property,   the  judgment  decrees  that   **  all  other  property   herein 

claimed  by  the  parties  to  this  suit        *         *        belongs  to  Dennis 

Long." 

I. 

The  first  question  to  be  disposed  of  is  the  claim  of  the  defendant 
to  an  interest  in  the-tncrease  of  the  horned  cattle,  which  is  stated  in 
his  answer  and  reconventional  demand  to  be  $2550  in  value,  but 
which  the  judgment  fixes  at  $800,  and  which  must  be  accepted  as  the 
limit  of  his  demand,  inasmuch  as  he  has  not,  in  this  court,  requested 
an  increased  allowance. 
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As  a  basis  of  the  judgment  we  quote  the  following  therefrom,  viz.  r 
It  is  ordered,  adjudged  and  decreed  that  the  amount  of  stock  of 
homed  cattle  at  the  time  of  sequestration  be  and  the  same  is  here- 
by recognized  at  430  head;  and  that  the  interest  of  J.  E.  Ker,  de- 
fendant, in  the  increase  thereof  be  and  the  same  is  fixed  as  follows, 
viz.: 

First  deduct  cows ...  156 

Three  years  old 35 

Two  years  old 27 

One  year  old 28 

Galyes  19 

Oxen 4 

AggrregatinK 269 

Leaving  an  Increase  of 169 

Equal 430 

1^1  the  preceding  part  of  the  judgment  it  is  stated  that  there  was 
ascertained,  from  the  evidence,  to  have  been  (m  hand  at  the  date 
contract  was  entered  into  269  head  of  homed  cattle ;  and  it  is  on  that 
basis  that  the  calculation  is  made. 

In  onr  former  opinion  it  is  stated,  viz. : 

''  Now,  in  this  case,  the  testimony  of  the  defendant  is  that,  at  the 
time  of  making  the  contract  of  1886,  he  did  not  count  the  cattle  and 
could  not  state  the  number.  He  took  all  the  cattle  on  the  place  and 
was  to  have  an  interest  in  the  increase.  Of  the  calves  that  were 
branded  in  1886,  1887  and  1888,  he  was  unable  to  say  how  many  sur- 
vived. 

'^  It  is  quite  unnecessary  for  us  to  examine  or  discuss  any  addi- 
tional testimony  on  this  branch  of  the  case,  as  it  is  manifest  that, 
under  this  admission,  no  settlement  can  be  made  at  this  time,"  etc. 
42  An.,  pp.  997,  998. 

We  had  before  us  theriy  as  we  have  now,  the  original  agreement, 
which  is  authentic  in  form,  which  specifically  declares  that,  with  the 
plantation  and  its  appurtenances  and  farm  implements,  the  plaintiff 
furnished  to  the  defendant  **  three  mules  for  which  (he)  paid  $376, 
Fly,  Dolly  and  Queen;"  and,  also,  that  he  **  further  furnished  lii^e 
stock,  cattle,  sheeps,  etc.,  at  a  cost  of  $4165,"  in  addition  to  seventeen 
head  of  Kentucky  thro  rough -bred  cattle,  not  covered  by  the  agree- 
ment. 

We  had  before  us  then,  as  we  have  now,  the  admission  in  defendant's 
answer,  that  it  was  he  who  proposed  to  go  into  the  stock  busi- 
ness with  the  plaintiff  on  **the  condition  that  (the  latter)  would 
furnish  the  money  to  buy  the  cattle,  and  he  (defendant)  was  to  be  half 
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owner  thereof,  and  pay  back  to  plaintiff  one -half  the  money  with 
interest;"  and  that  this  proposition  was  accepted  by  the  plaintiff, 
irho  "then  advanced  $4000,  which  was  expended  by  defendant  in  the 
purchase  of  cattle.*' 

That  this  ag^ement  was  subsequently  modified  by  the  a^eement 
of  Febmary,  1886,  ''  whereby  plaintiff  became  entire  and  sole  owner 
of  the  eatUe  and  sheep,"  etc.,  and  that  he  had  said  live  stock  on 
the  place  at  the  time  of  the  execution  of  the  agreement  of  1886, 
and  same  were  kept  there  afterward,  as  well  as  such  as  have  been 
placed  there  since. 

This  admission  in  the  defendant's  answer  is  confirmatory  of  the 
tnithfnlness  of  the  recital  of  the  agreement  as  to  the  value  of  the 
liye  stock  invested  under  the  contract ;  and,  as  the  judgment  found 
there  was  on  hand  at  date  of  sequestration  430  head  of  cattle,  which, 
valued,  as  other  cattle  were,  at  $10  perhead,  would  have  aggregated 
14300  in  value,  there  would  seem  to  be,  practically,  no  increase  for 
diyision — ^the  difference  between  the  cactle  purchased  and  on  hand 
in  1886,  and  those  on  hand  in  1890  being  only  fourteen  (14)  ;  and 
this  difference  is  nearly  offset  by  the  thirteen  (18)  head  of  cattle  the 
defendant  confesses  to  have  disposed  of  in  violation  of  a  stipulation 
of  the  agreement  to  the  contrary,  and  the  value  of  which  he  places 

4it  1123. 

The  memorandum  list  appended  to  the  plaintiff's  petition  calls  for 

600  head  of  cattle,  as  on  hand  at  date  of  contract,  which  is  readily 

explainable  by  taking  as  the  initial  point  for  the  calculation  a  smaller 

price  per  head,  say  |7,  which  would  produce  the  value  of  $4200,  or 

a  fraction  above  the  value  stated  in  the  contract,  viz. :  $4165,  and  is 

possibly  a  more  accurate  estimate.     But  this  would  show  a  loss  of 

200  head  of  cattle,  or,  at  $7  a  head,  anaggregatedtminufion  of  $1400 

in  the  stock  which  was  invested  in  the  enterprise  originally. 

The  judgment  fixes  the  same  number  and  value  of  the  stock  on 
hand  as  that  stated  in  the  sheriff's  return  on  the  writ  of  sequeetra- 
tion;  and  the  list  appended  to  the  defendant's  answer  only  shows 
the  net  increase  to  which  he  alleged  himself  entitled,  r.  e.,  250  head  of 
cattle. 

An  examination  of  the  reasons  which  the  judge  assigns  as  the 
foundation  of  his  decree,  in  this  respect,  simply  discloses  this  state- 
ment, viz.: 

"  As  to  the  number  of  cattle  furnished  by  Long,  under  contract  of 
1886,  I  conclude  that  at  the  time  of  the  contract  there  were   238 
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head;  bought  from  Sterne  7,  from  Torrence  14  and  from  Hawkins  10„ 
makiag  a  total  of  269." 

Then  follows,  immediately  after  this  quoted  paragraph,  the  tabulat- 
ed statement  and  conclusion  related  above.  The  judge  does  not 
make  a«iy  reference  to  the  evidence  of  witnesses  on  which  this  con- 
clusion is  based,  and  a  patient  examination  of  the  record  has  failed 
to  disclose  any.  And  if  there  was  any  such  evidence,  its  reliability 
would  be,  evidently,  problematical.  The  defendant  was,  on  the 
last  trial,  as  he  was  on  the  former  trial,  fully  examined  and  cross - 
interrogated,  without,  in  any  material  respect,  bettering  his  case ; 
and,  as  plaintiff  in  reconvention,  he,  evidently,  carries  the  burden  of 
proof.  It  is  our  deliberate  opinion  that  the  judgment  is  in  error,  in 
this  respect,  and  defendant's  demand,  pro  tanto,  should  be  rejected. 

II. 

With  regard  to  the  defendant's  claim  for  personal  property,  or  its 
value,  the  difficulties  of  solution  appear  to  be  greater  than  those  in 
reference  to  the  increase  of  stock.  They  arise  from  the  fact  that 
this  is  a  quasi  partnership  statement  of  ordinary  planting  partners 
and  stock  raisers,  of  which  the  defendant  had  the  exclusive  use^ 
cqntrol  and  management — ^the  plaintiff  residing  in  the  State  of  Ken- 
tucky, and  possessing  no  information  other  than  such  as  it  pleased 
the  defendant  to  disclose. 

In  our  former  opinion  we  held  that  the  agreement  between  the 
parties,  ^^  although  styled  a  partnership,  is  a  contract  of  hire  of 
labor,"  that  '*  the  plaintiff  had  just  grounds  for  his  sequestration,'* 
and  had  the  legal  right  to  put  an  end  to  the  agreement  as  he  did. 

In  that  opinion  defendant  was  treated  as,  in  some  sort,  an  unfaith- 
ful agent,  who  had  abused  the  confidence  and  trust  his  lessor  or 
principal  had  reposed  in  him,  and  upon  the  principles  of  equity  he 
must  be  held  to  a  strict  accountability,  and  required  to  make  clear 
proof  of  his  demands. 

This  fact  appears  prominently  at  the  opening  of  the  discussion^ 
viz. :  that  upon  no  theory  has  plaintiff  been  benefited  by  the  transac- 
tions of  many  years,  notwithstanding  he  was  the  owner  of  all  the 
property,  primarily,  and  furnished  large  sums  of  money  to  the  de- 
fendant. 

It  is  quite  true  that  evidence  of  such  advances  of  money  was  re- 
jected by  the  district  judge,  on  the  ground  that  such  proof  did  not 
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correspoDd  with  any  averments  in  the  petition;  but  we  are  of 
opinion  that  his  raling  was  erroneous,  and  that  plaintiff,  occupying 
the  position  of  defendant  in  reconvention,  had  the  right  to  introduce 
siich  evidence  in  rebuttal  of  the  defendant's  claim,  without  making 
any  plea — replications  not  being  permissible.  This  view  is  supported 
on  the  hypothesis  of  plaintiff's  counsel,  that  these  moneys  were  in- 
vested in  stock  and  personal  property,  of  the  kind  mentioned  in  de- 
fendant's reconventional  demand,  and  should  be  carried  into  the 
calculation  of  the  values  for  which  he  insists  plaintiff  is  responsible; 
and  it  seems  so  manifestly  just  and  reasonable  that,  to  our  minds, 
there  is  no  escape  from  this  conclusion. 

This  much  having  been  premised,  we  will  dispose  of  the  conten- 
tions of  the  plaintifif,  which  are  set  up  as  a  bar  to  the  prosecution-  of 
the  defendant's  claim  in  reconvention,  viz. :  (1)  that  the  latter 
having  pointed  out  to  the  sheriff  the  property  for  sequestration  he 
is  equitably  estopped  by  conduct  from  subsequently  asserting  his 
ownership  of  same ;  (2)  that  said  defendant  having,  during  the 
period  of  the  contract,  had  the  personal  property  assessed  as  that  of 
the  plaintiff,  and  upon  his  own  affidavit,  he  is  likewise  estopped  from 

making  claim  to  it. 

While  under  ordinary  circumstances  such  considerations  would 
have  great  weight,  yet  under  the  exceptional  circumstances  of  this 
case  they  can  not  be  deemed  controlling;  first,  because  the  sheriff 
was  furnished  with  a  detailed  list  of  the  property  intended  for  se- 
questration,, and  a  seizure  of  which  was  demanded,  and  it  is  likely 
enough  .  that  the  defendant  merely  indicated  where  such  property 
could  be  found,  without  intending  to  waive  or  abandon  his  right; 
second,  because  of  the  fact  that  defendant  admitted  the  ownership 
of  the  plaintiff  in  the  real  estate  and  some  of  the  stock  and  personal 
property,  of  which  he  was  also  part  owner,  he  may  have  thought  an 
assessment  solely  in  the  name  of  the  plaintiff  would  suffice,  and  in- 
flict no  injury  upon  the  State.  Such  an  assessment  can  not  have 
any  real  substantial  bearing  upon  the  rights  of  the  parties,  and  we 
must  decline  to  consider  it  as  such  in  this  case. 

Plaintiff's  further  contention  is  that  no  claim  of  property  can  be 
entertained  and  decided  under  a  proper  construction  of  the  issue 
raised  in  defendant's  answer  other  than  such  as  appertains  to  the 
property  that  was  sequestered  and  made  mention  of  in  the  sheriff's 
return;  and  we  think  there  is  great  force  in  this  contention. 
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The  plaintiff's  coiinsel  was  careful  to  make  out  a  list  of  property 
he  desired  seized,  and  handed  it  to  the  sheriff;  and  that  is  the  prop* 
erty  he  sequestered  in  part — though  he  sequestered  some  additional 
property ;  but,  in  the  answer  there  is  a  declaration  to  the  effect  that  the 
sheriff  did  seize  and  actually  take  into  his  possession  other  property 
belonging  to  him  of  which  no  account  is  taken  in  the  inventory  anci 
return,  and  for  which  he  makes  claim,  because  his  contention  is  that 
when  plaintiff  gave  bond  and  released  the  property  from  seizure,  he 
took  possession  thereof  and  placed  it  in  the  hands  of  his  agent, 
where  it  now  is.     But  there  is  no  list  or  description  of  the  particular 
property  referred  to  whereby  it  can  be  identified  with  any  degree  of 
certainty ;  and  to  hold  an  absentee  landlord  to  a  rigid  accountability 
for  large  values  predicated  upon  such  an  averment  would  be  mani- 
festly unjust.    The  kind  and  character  of  the  property  referred  to 
is  given  in  the  judgment  and  referred  to  in  a  previous  paragraph  of 
this  opinion. 

We  think  it  better  to  limit  this  decision  to  the  property  seques- 
tered, reserving  the  rights  of  the  defendant  to  make  claim  to  any 
j>ther  property  of  which  the  plaintiff  may  be  illegally  possessed. 

Confining  ourselves  to  an  examination  and  comparison  of  the 
Items  and  amounts  stated  in  the  judgment,  with  those  enumerated  in 
the  sheriff's  return,  we  find  the  following  to  be  a  just  and  proper 
settlement  between  the  parties,  to -wit: 

That  the  following  items  of  property  listed  in  the  judgment  be  re- 
duced in  value  by  the  following  amounts,  viz. : 

The  mule  Mary  by $75  00 

The  mule  Rock  by 35  00 

The  mule  Jane  by 5000 

The  raareKaty  by 25  00 

The  mareBello  by 20  00 

The  mare  Queen  by 50  00 

The  horse  Rondeau  bv 75  00 

The  horse  Ker  by  ....'. 10  00 

Two  horse  carts  by 20  00 

Two  buggies  by 10  00 

One  lot  or  chickens  by 6  70 

One  loi  of  geese  by 3  80 

Aggregate  reduction  of $380  50 

That  the  following  items  of  property  be  and  the  same  are  to  be 
stricken  from  said  list,  viz. : 

Oneduckat   $o  25 

One  saddle  at   7  (X) 

Five  sows  with  pi^  45  00 

One  boar 15  (JO 

Twenty-six  hea<l  of  hojfs 78«H) 

j>oven  sugar  coolers 28  0«) 

Aifgreijatinif  iu  value $173  2^) 


'1 
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These  dixninutionBand  reductions  will  operate  a  change  of  the  alter- 
nale  values  of  the  articles  specified,  by  the  total  sum  of  $380.50,  and  a 
deduction  from  the  list  of  property  which  the  judgment  decrees  to 
belong  to  the  defendant,  of  the  articles  last  enumerated,  haying  an 
aggregate  valuation  of  $173.25. 

And  as  thus  altered  and  amended  the  judgment  should  be  affirmed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  in  the  following  particulars,  viz. : 

(a)  By  eliminating  altogether  the  claim  and  demand  of  the  de- 
fendant for  a  share  in  the  increase  of  the  homed  cattle,  and  therein 
estimated  to  be  worth  $800. 

(b)  By  reducing  the  values  of  the  various  items  of  property  listed 
above,  by  the  amount  of  $380.50. 

(c)  By  rejecting  and  disallowing  the  defendant's  claim  to  the 
ownership  of  other  articles  enumerated  above,  valued  at  $173.25. 

And  it  is  further  ordered  and  decreed  that,  as  thus  amended,  said 
judgment  be  affirmed  at  appellant's  cost — ^the  right  of  defendant 
being  reserved  to  claim  any  other  property  than  such  as  was  se- 
questered; and  the  right  of  plaintiff  is,  also,  reserved  to  claim  of  de- 
fendant an  account  and  settlement  of  moneys  had  and  received. 


No.  10,953. 
The  State  of  Louisiana  vs.  Oscar  Guillory. 

1.  Tbu  competency  of  grand  jurors  is  presumed,  and  those  who  attack  it  must 
show  good  cause  of  disqualification.  A  man  who  came  to  this  country  with 
his  father,  when  a  child,  whose  father,  now  dead,  told  him  he  was  naturalized 
and  voted  as  a  citizen;  who  has  himself  exercised  the  rights  of  a  citizen  in  the 
parish,  without  question  for  thirty  years,  is  not  to  be  declared  disqualified  be- 
eanse  he  can  not  produce  his  father's  naturalization  papers,  and  owing  to  his 
father's  residence  in  several  States,  does  not  know  where  to  find  the  Judicial 
record  thereof. 

2.  Objection  to  failure  of  judge  to  open  a  note  of  evidence  on  basis  for  introduc- 
tion of  a  confession   Isdisposedof  by  the  State  vs.  McCarthy,  this  day  rendered. 

S.    Other  bills  are  without  merit. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry, 
Lewis  J  J. 

W-  H,  RogerSj  Attorney  General,  for  the  State,  Appellee. 
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E,  P.  Veazie  and  Laurent  DuprS  for  Defendant  and  Appellant : 

One  of  the  qualifications  of  a  juror  required  in  this  i^tate  is  that  he  shall  be  a 
citizen  of  the  Tnited  States  and  of  this  State.  Act44of  1S77,  Sec.  1;  Act  54  of 
1880,  Sec.  1. 

A  judgment  naturalizing  a  foreign  born  citizen  can  not  be  proved  by  parol. 

The  personal  disqualification  of  a  grand  Juror  is  good  ground  for  motion  to  quash. 
State  vs.  McGee,  36  An.  207. 

The  admissibility  of  a  voluntary  declaration  is  a  blended  question  of  law  and  fact 
reviewable  by  the  Supreme  Court,  and  the  evidence  touching  the  admissibilitv 
of  a  confession  must  be  reduced  to  writing  and  appended  to  bill  of  exception 
in  order  that  the  appellate  court  may  determine  the  question  of  admif  sibillty 
only.  34  An.  147;  1st  Greenleaf  on  Evidence,  Sec.  223;  Warton's  Crim.  Kv.,  Sec, 
689;  Ist  Bish.  Crim.  Procedure,  Sec.  1220. 


The  opinion  of  the  court  was  delivered  by 

FenneR)  J.  The  first  bill  of  exceptions  is  taken  to  the  ruling  of 
the  judge  in  overruling  a  motion  to  quash  the  indictmeut  based  on 
the  charge  that  a  member  of  the  grand  jury  who  found  the  bill  was 
incompetent  by  reason  of  alienage. 

•  It  appears  that  the  juror  objected  to  was  born  in  Ireland  and 
moved  to  this  country  with  his  parents  many  years  ago,  when  only 
twelve  years  of  age.  He  had  been  told  by  his  father  that  he  (the 
father)  had  been  naturalized,  and  knew  that  his  father  was  a  voter 
in  the  State  of  Kentucky  before  his  death.  His  father  had  lived  in 
several  States,  and  he  did  not  know  when  or  where  he  was  natural- 
ized, and  had  no  proof  thereofother  than  his  father's  statement.  The 
juror  had  lived  in  the  parish  for  thirty  years,  had  always  considered 
himself  as  a  citizen,  and  as  such  had  voted  and  served  on  grand  and 
petit  juries  without  question. 

No  such  question  would  probably  have  arisen  in  this  case  but  for 
the  fact  that  the  juror  was.  prosecuting  a  claim  for  homestead  from 
the  United  States,  in  the  course  of  which  it  became  necessary  for 
him  to  prove  his  citizenship,  and  having  no  copy  of  his  father's 
naturalization  papers  and  not  knowing  when  or  where  they  were 
taken  out  he  concluded  his  simplest  course  was  to  become  natural- 
ized himself,  for  which  purpose  he  made  application  to  the  court  and 
obtained  his  papers. 

This  occurred  after  he  had  been  drawn  on  the  venire,  but  nearly 
two   months  before  he  was  empaneled  or  served  as  a  grand  juror. 

There  is  no  question  that  at  the  time  when  he  was  empaneled 
and  served  as  a  grand  juror  he  was  in  every  respect  fully  qualified. 
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and  we  think  the  presumption  is  overwhelming  that  he  was  qualified 
before  the  drawing. 

A  man  who  has  come  to  this  country  with  his  parents,  as  a  child, 
who  has  heen  told  by  his  father  that  he  was  naturalized,  and  who 
has  seen  his  father  voting  as  a  citizen,  who  has  himself  always  ex- 
ercised his  rights  as  a  citizen  in  the  same  place  for  thirty  years 
without  question,  is  entitled  to  every  presumption  in  favor  of  his 
citizenship,  and  is  not  to  be  declared  disqualified  because  he  can  not 
produce  his  father's  naturalization  papers,  and,  owing  to  his  father's 
having  resided  in  several  States,  does  not  know  ^where  to  find  the 
judicial  record  of  them. 

^' When  grand  jurors  are  duly  drawn  and  appear  upon  the  sum- 
mons of  the  sheriff  by  virtue  of  his  writ,  they  are  presumed  to  be 
good  and  lawful  men,  in  all  respects  legally  qualified.  It  is  only 
upon  good  cause  shown  by  a  party  having  the  right  to  question  the 
qualifications  of  the  individual  juror  that  he  will  be  set  aside  for  in- 
competency." Thompson  &  Merriam  on  Juries,  No.  563;  Weeks  vs. 
State,  31  Miss.  490;  Thayer  vs.  People,  2  Doug.  417;  State  vs.  Haynes, 
54  Iowa,  109;  Minor  vs.  State,  6a  Oa.  318. 

We  thing  no  such  good  cause  is  shown  in  this  case,  the  evidence 
raising  a  strong  presumption  that  the  juror  was  qualified  when 
he  was  drawn,  and  making  it  certain  that  he  was  qualified  when  he 
was  empaneled  and  served. 

The  other  bills  have  no  merit. 

One  of  them,  based  on  the  failure  of  the  judge  to  take  a.  note  of 
evidence  as  to  the  basis  laid  for  admitting  a  confession  of  defendant, 
is  cuvered  by  our  decision  rendered  this  day  in  State  vs.  McCarthy. 

Another,  based  on  refusal  to  admit  evidence  of  prior  threats  in 
absence  of  any  overt  act  at  the  time,  is  disposed  of  by  many  author- 
ities sustaining  the  judge's  action. 

The  rest  need  no  mention. 
Judgment  affirmed. 

On  Application  for  Rehearing. 

This  application  is  based  on  the  failure  of  the  judge  to  incorporate 
in  his  sentence  the  provisions  for  commutetion  of  term  embodied  in 
Act  No.  12  of  1890. 

We  can  take  no  notice  of  this  alleged  error  because  the  record  con- 
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tains  no  reference  to  any  application  to,  or  action  by,  the  jndge  orfc 
the  sabject,  and  no  assignment  of  such  error,  in  any  form,  was  made- 
before  the  actual  decision  of  the  cause. 

If  the  applicant  is  entitled  to  relief,  he  must  seek  it  elsewhere. 

Rehearing  refused. 
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No.  10,986. 
The  State  of  Louisiana  vs.  Richard  A.  Curtis  et  al. 

The  defendants  were  prosecuted  by  information  tiled.    It  contained  two  counts^ 
one  for  burglary  and  one  for  larceny.    The  verdict  was  guilty  in  manner  and 
form  as  charged. 

In  framing  the  information  the  district  attorney  in  the  allegations  as  to  burglary 
made  the  proper  recitals. 

In  the  count  for  larceny,  he  used  the  language  proper  in  an  indictment.  On  th& 
day  he  filed  the  information,  he  discovered  the  error,  and  under  Sec.  1047,  Re- 
vised Statutes,  amended  the  same.  Held,  that  the  recitals  in  the  information^ 
were  clerical  errors,  and  fhe  information  could  be  properly  amended.  The 
verdict  was  a  general  one  and  responsive  to  the  information  and  was  valid. 

When  the  information  charges  that  four  pairs  of  shoes,  four  pairs  of  pants  were 
stolen,  it  is  sufficient  description  of  the  property. 

Irregularities  imputable  to  the  jury  commission  can  not  be  tak«)n  advantage  of 
unless  the  injury  is  such  as  is  described  in  Sec.  10  of  Act  44  of  1877. 

Motions  to  set  aside  the  venire  must  be  filed  on  the  first  day  of  the  term.  When  the 
indictment  or  information  has  been  presented  at  a  previous  term,  the  objections 
to  the  venire  at  a  subsequent  term  must  be  urged  on  the  first  day  of  the  terrn^ 
unless  it  is  shown  that  the  facts  upon  which  the  motion  was  based  were  of 
sucli  a  character  that  it  was  impossible  for  the  defendant  to  know  them  until 
after  the  commencement  of  the  term. 

On  an  application  for  a  change  of  venue  the  defendant  must  give  notice  of  its  filing 
in  a  reasonable  time  to  the  district  attorney. 

In  ruling  on  applications  for  change  of  venue  the  trial  judge  is  vested  with  a  cer* 
.  tain  discretion  that  will  not  be  disturbed,  unless  his  rulings  are  manifestly 
erroneous. 


APPEAL    from  the  Thirteenth   District  Court    for  the    Parish  of 
Acadia.     Lewis,  J. 


W,  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


Jos,  A,  Chargois  and  E,  P,  Veazie  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendants  were  indicted  for  burglary,  con- 
victed and  sentenced  to  hard  labor  for  three  years.  They  have  ap- 
pealed. 

The  defendants  were  prosecuted  by  information.  In  the  informa- 
tion there  are  two  counts,  one  for  burglary  and  the  other  for 
larceny.  In  the  second  count,  the  District  Attorney  in  framing  the 
information,  probably  using  a  blank  form  for  the  purpose,  charges 
that  "  the  g:rand  jurors  aforesaid,  under  their  oaths  aforesaid,  do 
further  present,"  etc.  The  District  Attorney,  on  discovering  the 
error  on  the  same  day,  moved  to  amend  the  information  so  as  to  in- 
sert instead  of  the  above  words  the  proper  allegations.  The  in- 
formation was  amended  in  accordance  with  the  motion.  The  accused 
objected  that  the  information  purported  to  be  an  indictment  and  to 
change  it  as  requested  by  the  District  Attorney  was  altering  it  in 
substance. 

The  grand  jury  never  presented  the  indictment.  The  prosecution 
was  by  information.  The  error  was  purely  clerical,  and  the  court, 
under  Sec.  1047,  Revised  Statutes,  was  authorized  to  permit  the 
amendment.  The  defendants  further  objected  that  the  amended 
information  served  on  them  was  not  a  correct  copy  of  the  indict- 
ment. If  the  original  had  been  served  it  would  have  been  sufficient, 
as  the  amendment  was  not  one  of  substance  but  of  form  only. 

The  information  contains  two  counts,  for  burglary  and  larceny; 
the  first  is  properly  charged. 

The  verdict  was  a  general  one  of  guilty  in  manner  and  form  as 
charged  in  the  information.  This  is  sufficient  to  obviate  the  objec- 
tion of  defendants. 

In  the  second,  objection  is  made  to  the  description  of  the  offence 
charged. 

It  is  alleged  that  the  articles  alleged  to  have  been  stolen  were  not 
described  with  sufficient  particularity.  They  are  particularized  as 
four  pairs  of  shoes,  iour  pairs  of  pants,  one  lot  of  jewelry,  one  lot  of 
shirts  and  cravats.  The  description  is  sufficient,  as  the  articles  stolen 
are  in  part  described  with  as  much  certainty  as  it  would  be  possible 
give  by  alleging  the  exact  number  of  articles  stolen. 

The  defendants  complain  of  the  denial  of  their  applications  for  a 
change  of  venue. 
21 
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The  defendants  neglected  to  give  the  notice  reqaired  by  Sec. 
1025,  Revised  Statutes,  to  the  District  Attorney.  In  the  matter  of 
granting  the  application  for  a  change  of  venue,  the  District  Judge  is 
vested  with  a  latitude  of  discretion,  and  his  rulings  in  these  matterS) 
like  those  in  matters  of  continuance,  will  not  be  disturbed  unless 
manifestly  erroneous.  The  motion  wa)  demurred  to,  and  during  its 
consideration  the  counsel  for  the  accused  required  the  introduction 
of  testimony  on  the  motion.  The  fact  that  the  motion  was  filed  at 
a  late  day  in  the  progress  of  the  case,  without  notice  to  the  District 
Attorney,  and  was  taken  up  to  be  disposed  of  before  any  request 
was  made  for  the  introduction  of  testimony,  leads  us  to  believe,  with 
the  trial  judge,  that  the  motion  was  for  delay. 

The  defendants  moved  to  quash  the  venire  because  the  general 
venire  box  was  not  kept  locked,  and  the  names  of  jurors  drawn  were 
not  written  on  the  slips  by  the  clerk  of  the  court.         * 

These  were  irregularities  imputable  to  the  commissioners,  a'hd  in 
order  to  serve  the  defendant  it  must  be  shown  that  he  has  suffered 
some  injury  or  some  fraud  has  been  practised,  as  designated  in  Sec. 
10  of  the  Act  No.  44  of  1877.  State  vs.  Willie  Taylor,  43  An. ;  State 
vs.  McCarthy,  not  yet  reported. 

In  the  same  motion  the  additional  reasons  are  assigned  for  quash- 
ing the  venire  drawn  for  the  second  week  of  the  term,  that  some  of 
the  jury  commissioners  who  drew  the  jury  were  disqualified  to  act, 
having  accepted  offices  since  their  appointment  as  jury  commis- 
sioners which  vacated  the  latter. 

We  have  held  that  when  the  accused  was  put  on  trial  during  the 
term  the  indictment  was  found,  he  could,  after  the  first  day  of  the 
term,  file  a  motion  to  quash  the  venire.     41  An.  683. 

The  defendant  was  indicted  November,  1891.  This  motion  was 
filed  January  19,  1892,  at  a  subsequent  term  of  the  court,  eight  days 
after  the  commencement  of  the  term.  The  case  was  fixed  without 
objection  for  trial  January  18,  1892,  and  on  this  day  refixed  for  the 
20th. 

The  defendants  make  oath  that  these  facts  as  to  the  disqualifica- 
tions of  the  jury  commissioners  have  come  to  their  knowledge  since 
the  18th  day  of  January,  the  day  on  which  the  case  was  fixed  for 
trial. 

The  accused  have  failed  to  show  these  facts  could  not  have  been 
ascertained  by  them  by  diligent  inquiry.     They  were  all  matter  of 
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record  in  the  parish  of  Acadia,  and  conld  have  been  easily  ascei-tained. 
The  motion  ^was  filed  too  late. 
Judgment  affirmed. 

On  Application  for  Rehearing. 

Fenneb,  J.  The  assignment  of  errors,  filed  herein  before  sab- 
mission,  was  misplaced  and  not  brought  to  our  attention. 

The  error  assigned  in  the  faillire  of  the  judge  a  quo  to  comply,  in 
hiB  sentence,  with  the  requirement  of  Section  2  of  Act  112  of  1890, 
which  requires  the  judge  to  state  at  time  of  sentence  ^'  that  it  is  sub- 
ject to  the  commutation  and  diminution  provided,"  etc. 

It  does  not  appear  that  appellants  called  the  judge's  attention  to 
this  matter  in  any  way  or  made  any  application  to  him  on  the  sub- 
ject. Under  such  circumstances,  we  do  not  feel  called  upon  to  re- 
verse the  judgment.  State  vs.  Benjamin,  7  An.  47;  State  vs. 
Romano,  87  An.  98;  State  vs.  Johnson,  83  An.  889. 

It  is  doubtful  if  the  judge's  omission  prejudices  defendant's  right 
under  the  statute,  and  they  will  no  doubt  find  means  to  secure  its 
benefit. 
Rehearing  refused. 


No.   10,952. 
The  State  op  Louisiana  vs.  Luma  McCarthy. 

The  rulings  of  the  trial  Judge  in  matters  of  continuance  will  not  be  Interfered  with, 
unless  manifestly  wrong,  arbitrary  and  glaringly  erroneous. 

The  right  of  peremptory  challenge  is  not  the  right  to  select,  but  to  reject  jurors. 

The  objection  to  a  Jrror  that  he  was  a  member  of  the  grand  Jury  which  presented 
the  indictment  comes  too  late  on  motion  for  a  new  trial.  The  objection  should 
baTe  been  urged  when  he  was  examined  on  his  voir  dire. 

When  the  trial  Judge  has  heard  the  evidence  and  ruled  on  the  admission  of  a  con- 
fession made  by  defendant,  he  is  not  re<julrcd  to  make  a  note  of  the  evidence 
to  be  Ineoiporated  in  a  bill,  when  the  testimony  of  the  witness  is  of  such  a 
character  as  not  to  influence  his  ruling  on  the  points  presented  In  the  bill. 

When  the  indictment  charges  that  the  murder  was  committed  ••  on  or  about  the 
28th  December,  1890,"  the  words  *'  on  or  about "  are  surplusage.  The  real  dato 
is  that  which  is  spec'fically  charged. 

It  is  not  suttlcient  to  set  aside  the  renire  when  the  clerk  of  court  employs  an 
amanuensis,  who  acts  directly  under  his  supervision,  to  write  the  names  of 
Jurors  on  the  slips  of  paper  to  go  into  the  *'  general  renire  "  box.  In  such  a  case 
the  amanuensis  is  not  an  intruder  upon  the  deliberations  of  the  Jury  commis- 
sioners. 
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APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landrj?^. 
Leune,  J, 


W.  C  RogerSy  Attorney  General,  for  the  State,  Appellee. 


E.  P.  Veazie  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  indicted  for  murder,  convicted 
and  sentenced  to  be  hung,  from  which  judgment  he  appeals. 

There  are  in  the  record  fourteen  bills  of  exceptions. 

The  ruling  of  the  district  judge  on  the  motions  for  continuance 
were  largely  within  his  discretion.  From  his  statements  appended 
to  the  several  bills,  we  do  not  think  that  he  abused  the  discretion 
vested  in  him.  It  will  not  be  disturbed  unless  manifestly  erroneous. 
State  vs.  Oreen,  43  An.  401;  86  An.  853;  37  An.  128;  33  An.  262; 
39  An.  673. 

The  several  bills  to  the  rejection  of  jurors  may  be  disposed  of  by 
stating  that  the  obnoxious  jurors  did  not  serve  en  the  jury  which 
tried  the  accused.  State  vs.  Aarons,  43  An.  406;  43  An.  401;  42 
An.  265;  41  An.  590;  39  An.  751,  931;  37  An.  443;  33  An.  1410; 
8  An.  109. 

The  objection  to  a  juror  that  he  was  a  member  of  the  grand  jury^ 
which  found  the  bill,  comes  too  late  on  a  motion  for  a  new  trial.  The 
objection  should  have  been  urged  when  the  juror  was  sworn  on  his 
voir  dire.     State  vs.  Thomas,  35  An.,  p.  24. 

Relying  upon  the  doctrine  in  the  Seiley  case,  41  An.,  p.  143,  the 
defendant  took  a  bill  of  exceptions  to  the  ruling  of  the  trial  judge 
refusing  him  the  privilege  of  taking  down  certain  statements  of  a 
witness  relative  to  the  confession  of  the  defendant.  This  request 
was  made  after  the  witness  had  testified  and  the  judge  had  ruled 
on  the  confession,  admitting  it  to  go  to  the  jury. 

The  case  Is  not  similar  to  the  Seiley  case.  There  is  no  conflict  as 
to  the  statements  of  the  judge  and  the  defendant's  counsel,  as  to 
what  the  witness  had  sworn  to. 

The  trial  judge  emphatically  states  that  the  confession  was  free 
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and  volantary,  and  that  *'  there  was  not  the  slightest  evidence  to 
flliow  that  any  inducements  or  threats  were  held  out  to  the  accused 
or  to  show  that  the  acfcnsed  was  in  a  state  of  mania  superinduced  by 
intoxication." 

Whfle  adhering  to  the  doctrine  in  the  Selley  case,  we  are  not  dis- 
posed to  BO  extend  it  as  to  absolutely  interfere  with  the  trial  judge 
in  matters  addressed  to  his  sound  discretion,  and  to  require  him, 
after  he  had  heard  the  eyidence  and  ruled  on  the  confession,  to  make 
a  note  of  the  testimony  of  a  witness  who  did  not  state  any  fact  re- 
lating to  the  matter  complained  of  in  the  bill.  The  ruling  on  this 
bill  applies  to  No.  11. 

The  motion  in  arrest  of  judgment  alleges  that  the  indictment  is 
fatally  defective  in  substance  in  charging  the  murder  to  have  been 
committed  on  or  about  the  28th  of  December,  1890.  The  words  <'on 
or  about "  are  surplusage.  The  real  date  is  that  which  is  specified. 
Time  is  not  the  essence  of  the  offence  here  charged,  and  the  time 
therefore  stated  in  the  indictment  is  immaterial  as  to  the  exact  date 
if  it  be  charged  before  finding  of  indictment.  Wharton,  Sec.  267; 
State  vs.  Williams,  80  An.  843;  State  vs.  Waters,  16  An.  401. 

Bill  No.  1  is  presented  with  great  force,  and  we  have  given  the 
utmost  consideration  to  the  able  argument  of  defendant's  counsel. 
The  defendant  on  the  first  day  of  the  term  filed  a  motion  to  quash 
the  indictment,  charging  that  the  jury  commissioners  in  drawing  the 
jury  disregarded  the  provisions  of  Act  44  of  1877.  The  complaint  is 
that  one  Raoul  Pavy,  a  minor,  who  was  sometimes  employed  in  the' 
clerk's  office,  wrote  the  names  and  residences  of  some  of  the  jurors 
on  the  slips  of  paper  Which  were  to  be  placed  in  the  '^  general 
venire"  box.  If  this  fact  stood  alone  and  unexplained,  the  case 
woald  be  brought  within  the  ruling  of  the  State  vs.  Willie  Taylor,  43 
An.  In  this  case  we  said:  ^'  The  clerk  omitted  to  perform  the  duties 
specially  assigned  under  the  act,  and  the  box  was  not  of  that  kind 
provided  with  lock  and  key,  as  the  law  directs ;  but  these  are  irregulari- 
ties only,  and  it  was  not  shown  that  they  were  done  for  the  purpose 
of  injuring  the  defendant,  or  with  any  fraudulent  intent,  or  that  some 
great  wrong  had  been  done  him.  It  is  essential  to  show  these  facts, 
in  order  to  set  aside  the  indictment  for  such  irregularities  as  are  al- 
leged." 

We  held  in  the  case  that  the  irregularities  embraced  within  the 
meaning  of  Section  10  of  the  act,  referred  to  those  committed  by  the 


a26  SUPREME  COURT   OF  LOUISIANA. 

State  V8  McCarthy. 


commission,  and  that  when  a  person  not  a  commissioner  intraded 
himself  upon  their  deliberations,  and  did  acts  which  it  was  the  duty 
of  the  commissioner  to  perform,  these  were  not  acts  of  the  com  mis* 
sioner,  bat  of  one  who  had  nb  authority  to  perform  them,  and  there- 
fore null  and  void. 

The  ruling  of  the  trial  judge  may  well  stand  without  impugning  the 
decision  in  the  Taylor  case.  In  tlie  latter  case  there  was  nothing  to 
explain  or  qualify  the  act  of  the  third  person,  who  performed  the 
duty  assigned  to  the  clerk,  and  who,  for  aught  that  appears,  acted 
independently  and  without  control  or  supervision.  But  here,  the 
judge's  statement  in  the  bill  says,  *Hhe  evidence  shows  that  the 
writing  of  the  names  on  the  tickets  was  done  under  the  immediate 
supervision  and  direction  of  the  clerk  and  jury  commissioners  in  the 
clerk's  office,  and  by  an  amanuensis  in  the  regular  employ  of  the 
clerk."  If,  as  thus  appears,  the  writing  was  done  under  the  eye 
and  direction  of  the  clerk,  by  one  acting  merely  as  his  amanuensis, 
it  would  be  extending  strictness  beyond  reason  to  hold  that  the  venire 
was  thereby  vitiated. 

Under  such  a  holding,  if  the  clerk  was  temporarily  disabled  from 
writing  by  a  wound  or  other  injury  to  his  hand,  a  venire  could  not  be 
drawn,  and  the  machinery  of  justice  would  be  stopped. 

In  the  Taylor  case,  we  were  careful  to  state  that  the  omission  of 
duties  by  the  clerk,  specially  assigned  to  him  under  the  act,  were  ir- 
regularities only,  and  embraced  within  the  meaning  of  Section  10  of 
Act  44  of  1877.  Proof,  therefore,  of  injury  and  fraudulent  intent 
must  be  proved  in  order  to  affect  the  venire. 

In  the  case  at  bar  the  amanuensis  did  not  intrude  himself  upon  the 
deliberations  of  the  commission.  He  was  present  with  full  knowl- 
edge of  the  commissioners,  and  acted  directly  under  the  supervision 
and  control  of  the  commission,  doing  only  an  act  which,  in  effect,  was 
the  act  of  the  clerk  of  court.  His  act  was,  therefore,  the  act  of  the 
commissioners,  and  if  irregular  must  be  treated  as  an  irregularity 
imputable  to  the  commission. 

Judgment  affirmed. 
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No.  10,964. 
J.  B.  C.  Graugnard  vs.  Lucius  Forsyth,  Jr. 

A  party  haTing  cntored  into  an  agreement  authorizing  the  sheriff  to  retain  an 
amount,  part  of  the  proceed?  of  the  sale  of  a  phintation  realized  under  execu- 
tory process;  not  having  alleged  that  the  agreement  had  been  violated; 
having  introduced  a  copy  of  it  in  evidence  without  any  limitation  or  restric- 
tion ;  liHV'tug  proven  certain  facts  by  the  agreement,  which,  had  they  not  been 
proven,  might  have  resulted  in  a  loss,  can  not  be  relieved  from  its  effects. 

The  sberttf  i^  directed  to  retain  part  of  the  amount  agreed  upon  to  await  the  result 
of  a  decision  in  another  court. 

Although  one  of  the  parties  to  tlie  stipulation  may  not  be  a  party  to  the  suit  con- 
ducted in  part,  at  least,  for  his  benefit  and  in  compliance  with  the  agreement, 
he  is  bound  by  the  proceedings  and  the  result  of  the  suit. 


\  PPEALi  from  the  Twenty -second  District  Court   for  the  Parish 
of  St.  James.     Duffel,  J. 


A 


T.  J,    Semmes  <&  Legendre  and  L.  P.  Edrington   for   Plaintiff  and 
Appellee  : 

C.  C.  3274:  Ko  privilege  shall  have  effect  against  third  persons,  unless  recorded  in 
the  manner  required  by  law.    Act  45  of  1877,  Regular  Session,  BO  An.  1007. 

Things  wlilch  the  owner  of  the  land  has  placed  on  it  for  its  service  are  immovable 
by  destination,  such  as  mills,  kettles,  vats  and  other  machinery  used  in  carry- 
ing on'the  plantation  work.  The  utensils  used  for  working  distilleries,  sugar 
refineries,  are  immovable  by  destination.  C.  C.  468 ;  SS  An.  303 ;  23  An.  749;  22  An. 
117;  J  An.  717. 

A  conventional  mortgage,  when  once  established  on  an  immovabie,  includes  all 
the  improvements  it  may  afterward  receive.    C.  C.  3310. 

A  mortgage  is  indivisible  in  its  nature.  C.  ('.  3282;  .Marcade,  p.  355,  vol.  10;  Aubry 
&  Kau,  vol.  3,  p.  413;  Zacharlae,  Sec.  2S9;  Grenier  1,  p.  179:  Troplong  III,  p.  750; 
Cour  de  Cassation,  Dec.  14, 1831 ;  March  4,  1833 ;  Dec.  21,  1S44 ;  Aug.  1847 ;  Dallos  33, 
1, 125;  36,  2,  101;  Journal  du  Palais  1845,  t.  I,  p.  98;  184G,  t.  II,  p.  427;  1847,  t.  II,  p. 
621. 

The  plea  of  discussion  can  not  be  opposed  to  the  privileged  creditor,  or  to  one  who 
has  a  special  hypothecation.  C.  C.  3403 ;  C  V.  73 ;  C.  N.  2171 ;  19  An.  181 ;  16  An.  195 ; 
31  An-  789;  10  K.  45. 

A  ercKlitor,  asking  for  tlie  discussion  of  a  debtor'sproperty,  must  tender  a  sum  suf- 
ficient to  effect  it,  and  can  not  refer  the  seizing  creditor  to  property  of  the 
debtor  which  is  in  litigation  and  which  is  mortgaged.  C.  P.  72 ;  7  An.  415 ;  Pothier, 
vol.  1,  p.  560;  U.  C.  19.33;  22  An.  416;  2  Woods,  87;  6  An.  87;  2  An.  1<',8;  5  L.  126;  5  N. 
8.96. 

A  creditor  can  not  sue  to  annul  a  contract  made  before  the  time  his  debt  accrued 
unless  he  proves  his  debtor  intended  to  defraud  his  future  creditors. 

Among  mortgage  creditors  the  question  of  preference  is  determined  by  the  order 
and  date  of  Inscription  of  their  rights.    C.  C.  3397;  Pothier,  vol.  9,  p.  458. 

In  commutative  contracts,  the  failure  or  refusal  of  one  party  to  comply,  liberates 
the  other.    10  L.  23 ;  6  L.  720. 
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It  a  party  refuse  to  comply  with  his  part  of  the  contract  the  other  may  decline  his. 

2  An.  957 ;  8  R.  157 ;  1  N.  8.  625. 
Attorney's  fees  stipulated  in  an  act  of  mortgage  arc  covered  by  the  mortgugp,  and» 

in  case  of  Judicial  proceedings*  are  to  be  paid,  as  well  as  the  capital  of  the  debt, 

all  being  of  equal  rank  and  dignity.    37  An.  646;  41  An.  269. 


8im8  &  Pochi  for  Opponents  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff,  on  the  14tb  of  January,  1891,  bought  four 
notes  of  the  Citizens  Bank,  of  $4037.25  each.  He  at  the  same  time 
bought  one  note  of  $5378  from  the  Bnrbridge  heirs,  and  four  notes  of 
$3000,  all  secured  by  mortgage  on  Pike's  Peak  plantation,  in  the 
parish  of  St.  James.  The  last  four  are  also  secured  by  special  mort- 
gage on  the  Burbridge  plantation,  in  the  parish  of  Plaquemines. 

Plaintiff,  on  the  27th  of  January,  1891,  obtained  from  the  District 
Court  of  the  parish  of  St.  James  a  writ  of  seizure  and  sale,  on  the 
said  mortgage  notes,  against  Pike's  Peak  plantation. 

Afterward  plaintiff  obtained  in  the  United  States  Circuit  Court  a 
writ  of  seizure  and  sale  against  the  said  Burbridge  plantation,  on  the 
said  four  notes  of  $3000  each. 

On  the  6th  day  of  March,  1891,  as  directed  by  the  plaintiff,  the 
sheriff  discontinued  all  proceedings  under  the  writ  of  seizure  and 
sale  issued  in  St.  James  parish  on  the  said  four  notes  of  $3000  each, 
and  continued  with  the  seizure  on  the  other  notes. 

A  satisfaction  of  judgment  was  entered  by  plaintiff's  counsel,  and 
payment  of  the  five  notes  attached  to  plaintiff's  petition  (the  first 
notes  before  mentioned)  was  acknowledged,  and  the  clerk  was  au- 
thorized to  cancel  the  mortgage. 

Pike's  Peak  plantation  was  sold  under  the  said  writ  on  the  7th 
day  of  March,  1891,  for  $39,200,  with  the  machinery  in  the  sugar 
house,  which  was  appraised  and  sold  separately;  it  brought  $41,325. 

On  the  5th  day  of  March,  1891,  the  plaintiff  and  Pugh  &  Co.,  hold- 
ers of  an  inferior  mortgage,  entered  into  an  agreement  setting  forth 
that  executory  process  had  been  obtained  and  Pike's  Peak  planta- 
tion seized  on  nine  promissory  notes  due  by  the  defendant,  being 
the  notes  before  referred  to;  ^'that  four  of  these  notes  were  secured 
by  mortgage  and  vendor's  privilege,  as  per  act  passed  23d  January , 
1889 ;  that  another  was  also  secured  by  mortgage  on  the  26th  Janu- 
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arj,  1889 ;  and  that  four  (of  the  said  nine  notes) ,  dated  November 
18, 1885,  were  secured  by  mortgage  and  vendor's  privilege  on  the 
Burbridge  plantation,  as  per  act  of  sale  of  that  date ;  that  they  were 
alao  secured  by  mortgage  on  Pike's  Peak  plantation,  under  the 
before  mentioned  act  of  January  26,  1889. 

'^That  since  the  said  proceedings  were  instituted,  executory  process 
was  issued  on  said  four  notes  of  $3000  each,  before  the  Circuit  Court 
of  the  United  States,  whereby  the  said  notes  have  been  withdrawn 
from  the  operation  of  said  writ  of  seizure  and  sale  in  the  District 
Court  of  St.  James. 

''That  Pugh&Co.  are  mortgage  creditors  of  the  defendant  in  the 
sum  of  $12,271. 79,and  interest  and  attorney's  fees,  for  which  judgment 
has  been  obtained,  as  per  said  mortgage  on  Pike's  Peak  plantation, 
dated  May  1,  1890. 

'^Tbat  they  had  sued  out,  or  were  about  to  sue  out,  a  third  opposi- 
tion in  said  District  Court,  claiming  to  be  paid  by  preference  over 
the  plaintiff  as  holder  of  the  said  $3000  notes,  bearing  on  said  plan- 
tations, out  of  the  proceeds  of  said  Pike's  Peak  plantation,  and  claim- 
ing, as  to  these  (4)  notes,  that  plaintiff  is  bound  to  discuss  the  said 
Bnrbridge  plantation,  and  that  an  injunction  might  become  necessary 
to  protect  their  interest  as  mortgage  creditors." 

After  these  preliminaries  had  been  written,  it  was  agreed  that  the 
sheriff  should  return  the  writ,  quoad  said  notes  and  retain  in  his 
hands,  out  of  the  proceeds  of  the  sale  of  Pike's  Peak  plantation 
*  (after  paying  plaintiff's  said  four  notes  of  $4031.25  each  and  the  note 
(or  $5375,  also  interest,  attorney's  fee  and  cost),  a  sum  sufficient  to 
pay  and  satisfy  the  judgment  of  Pugh  &  Co.,  and  hold  the  amount 
fiabject  to  the  decree  of  the  court  in  said  opposition. 

It  was  also  agreed  that  after  the  sale  of  the  Burbridge  plantation, 
under  the  writ  in  the  Circuit  Court  of  the  United  States,  the  plaintiff 
^' shall  credit  said  writ  with  the  proceeds  of  said  sale,  and  that  any 
balance  due  to  said  Qraug^ard,  after  exhausting  the  proceeds  of  said 
Burbridge  plantation,  shall  be  paid  out  of  the  proceeds  of  the  said 
Pike's  Peak  plantation  by  preference  over  Pugh  &  Co. ;  the  intent 
and  purpose  of  this  agreement  being  to  prevent  litigation  and  the 
•arrest  of  the  sale  of  Pike's  Peak  plantation  by  injunction,  which 
would  inflict  injury  on  all  parties  in  interest,  and  it  being  also  the 
interest  hereof  that  while  Graugnard  authorizes  and  instructs  the 
sheriff  to  discontinue  the  writ  in  so  far  as  the  said  four  notes  each 


330  SUPREME   COURT   OF  LOUISIANA. 


Grang^nard  vs.  F<»r8yth. 


for  $3000  are  concerned,  he  in  no  manner  abandons  his  mortga^^ 
rights  in  Pike's  Peak  plantation  or  the  proceeds  to  satisfy  any  bal  — 
ance  which  may  be  due  him  on  said  four  notes  of  $3000,  after  tb^ 
sale  of  the  Burbridge  plantation." 

The  sheriff,  in  accordance  with  agreement,  paid  to  plaintiff  the  fivo- 
notes  and  interest,  from  the  proceeds  of  sale  of  Pike's  Peak  planta— 
tion,  but  refused  to  pay  the  fee  of  plaintiff's  attorney  of  $1270,  and 
retained  the  remainder  of  the  proceeds. 

The  Burbridge  plantation  was  sold  in  April,  1891,  by  the  United 
States  Marshal,  and  brought  $7700;  the  taxes,  commissions  and  costs 
of  planting  the  crop  were  $218H;   balance,  $5514. 

A.  F,  Slangerap,  a  creditor  of  the  defendant,  intervened  in  the 
United  States  Circuit  Court  in  the  case  of  Graugnard  vs.  Forsyth  and 
claimed  the  proceeds  of  the  sale  of  the  Burbridge  plantation  to  an 
amount  sufficient  to  satisfy  his  claim. 

Four  thousand  dollars  ($4000)  were  retained,  subject  to  the  further 
orders  of  the  court,  leaving  f  1614,  which  were  paid  to  plaintiff  and 
properly  credited. 

Pugh  &  Co.  filed  their  opposition  on  the  6th  day  of  March,  1891, 
and  claimed  the  proceeds  to  which  they  laid  claim  in  the  said  agree- 
ment. 

Plaintiff  denied  their  right  to  recover,  and  further  alleged,  in  hia 
answer,  that  should  the  court  recognize  their  right,  he  was  entitled 
to  be  paid  the  sum  of  $11,500  out  of  the  proceeds  in  the  sheriff'a 
hands,  leaving  $4000  to  be  paid  after  the  determination  of  the  case  • 
before  the  United  States  court. 

At  the  instance  of  the  plaintiff's  counsel  a  rule  was  issued  against 
the  sheriff,  to  show  cause  why  the  fee  stipulated  in  the  act  of  mort- 
gage should  not  be  paid  to  them. 

That  officer,  Jn  his  answer,  denied  their  rights. 

The  intervenors  made  themselves  parties,  and,  answering,  alleged 
that  plaintiff,  in  rule,  had  no  right  to  stand  in  judgment. 

Other  creditors  hereafter  named  also  intervened. 

The  District  Court  rendered  judgment  ordering  the  sheriff  to  pay 
plaintiff's  claim  secured  by  mortgage,  including  attorney's  fees,  by 
preference  over  all  opponents,  from  the  $12,854.20  retained  by  him, 
subject  to  a  credit  of  $1514,  collected  by  the  plaintiff  from  the  pro- 
ceeds of  the  sale  of  the  Burbridge  plantation,  and  decreed  that  the 
sum  of  $2125  be  paid  to  |H.  Kohn,  M.  Schwartz  &  Co.,  and  Taylor 
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Bros.,  respectively,  being  due  on  amount  secured  by  privileges  rec- 
ognized by  the  judgment,  leaving  an  amount  of  more  than  $400  due 
plaintiff. 
The  claim  of  A.  G.  Paynes,  also  an  intervener,  was  rejected. 
From  this  judgment  Pngh  &  Co.  are  the  only  appellants. 
Plaintiff    chose  to  enter  into  an  agreement,  the  purpose  of  which 
be  declares  was  to  avoid  litigation. 

He  was  to  endeavor  to  secure  an  amount  under  the  mortgage  on 
Pike's  Peak  plantation,  which  also  attached  to  another  plantation. 
The  consideration  for  the  agreement,  on  his  part,  is  not  made  con- 
clusively apparent  by  its  terms,  for  under;  the  law  he  had  the  right 
to  proceed  with  the  foreclosure  of  his  mortgage  on  Pike's  Peak 
plantation. 

The  want  of  consideration  of  this  agreement  is  not  alleged,  nor  its 
violation. 

By  reference  to  the  record,  it  appears  that  the  stipulation  in  ques- 
tion was  of  some  use  to  plaintiff. 

The  plaintiff  entered  satisfaction  of  judgment  and  payment  of  five 
notes  attached  (the  first  notes  described  in  the  agreement) ,  and  au- 
thorized the  clerk  of  court  to  cancel  the  mortgage,  as  before  men- 
tioned. 

The  stipulation  to  pay  his  fees,  as  contained  in  the  agreement, 
dispenses  with  the  necessity  of  passing  upon  the  effect  of  this  order 
to  cancel,  in  so  far  as  relates  to  this  fee. 

This  payment  having  been  agreed  upon,  it  was  properly  ordered 
in  the  judgment  appealed  from. 

Without  the  agreement,  that  the  plaintiff  in  argiiment  contends 
should  be  ignored,  serious  question  as  to  the  right  to  recover  the 
fee  of  attorneys  might  have  arisen. 

The  act  was  offered  in  evidence  by  the  plaintiff,  without  restric- 
tion as  to  its  effect.  A  party  introducing  himself  evidence  he  might 
exclude  must  abide  its  effect.  1  N.  S.  243;  33  An.  801.  It  was  not 
offered  to  prove  its  nullity,  for  it  was  not  alleged. 

This  agreement  had  the  force  of  a  contract,  and  can  not  be  set 
aside  upon  grounds  less  than  would  warrant  the  rescission  of  a  con- 
tract. 

Plaintiff  refers  to  several  decisions  in  support  of  the  propositions 
that  'Mf  a  party  refuse  to  comply  with  his  part  of  the  contract,  the 
other  may  decline  his,  and  that  in  commutative  contracts  the  failure 
or  refusal  of  one  party  to  comply  liberates  the  other." 
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It  is  not  decided  in  any  of  the  cases  referred  to  that  the  contract  is 
void  to  the  extent  that  without  issue  as  to  its  violation,  a  contract 
admitted  without  any  limitation  can  be  disregarded. 

In  referring  to  one  of  these  cases,  the  syllabus  from  the  digest  is 
>correctly  quoted  as  above. 

But  from  the  decision  to  which  the  syllabus  refers  we  quote : 

^' In  synallagmatic  contracts  the  refusal  of  either  party  to  per- 
form his  engagement  entitles  the  other  to  his  tiberatton."  Chase  vs. 
Turner,  10  L.  21.  On  proper  issue  in  that  last  case  the  contract  was 
annulled. 

Although  there  has  not  been  willingness  and  promptness  on  the 
part  of  said  intervenors  in  complying  with  its  terms,  and  the  sheriff 
has  been  erroneously  encouraged  in  retaining  this  fee,  we  will  not 
regard  the  contract  as  null  and  treat  it  as  void  without  an  issue  to 
that  effect. 

We  quote  the  following  from  Thompson  on  Trials,  p.  196,  not  as 
conclusive  authority  or  as  having  a  direct  bearing  on  the  subject, 
but  as  a  reference  somewhat  in  point : 

'*  When  several  cases  are  pending  in  court  depending  upon  the 
same  facts  or  questions  of  law,  it  is  competent  to  stipulate  that  only 
one  shall  be  tried,  and  that  the  others  shall  abide  the  results  of  that 
one."  '<  Such  a  stipulation  is  not  merely  an  independent  executory 
agreement,  but  it  operates  presently  to  affect  the  status  of  the  case 
itself,  and  invests  the  plaintiff  with  rights  in  respect  to  its  conduct 
which  he  otherwise  would  not  have  had,  and  of  which  neither  the 
opposite  party  nor  the  court  can  lawfully  divest  him." 

The  amount  of  $4000,  deposited  with  the  marshal,  is  awaiting  the 
decision  of  the  United  States  Circuit  Court. 

We  can  not  relieve  plaintiff,  as  to  this  amount,  from  the  effect  of 
his  agreement. 

At  the  same  time  justice  requires  that  intervenors  should  be  equally 
bound. 

In  following  the  terms  of  the  agreement  they  are  met  by  the  de- 
fence in  the  United  States  Circuit  Court,  that  a  mortgage  creditor 
can  not  divide  his  mortgage  so  as  to  affect  the  rights  of  third  per- 
sons. 

The  question  must  be  decided  by  the  court  before  which  it  is 
pending. 

The  intervenors  can  not  ignore,  nor  question  the  legality  of  pro- 
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ceedings  to  which  they  have  consented,  carried  on  contradictorily 
with  the  plaintiff,  and  raise  issues  which  have  been  settled  with  him 
in  a  tribunal  of  their  selection. 

In  making  the  agreement  it  necessarily  gave  some  control  of  the 
proceedings  to  the  mortgage  creditor. 

The  intervenors  can  not  abstain  from  all  concern  in  the  litigation 
and  be  heard  to  qnestion  the  binding  effect  of  the  proceedings  in  the 
said  Circnit  Court. 

When  the  decision  will  have  been  rendered,  if  adverse  to  plaintiff, 
he  will  have  a  right  to  the  immediate  payment  of  the  $4000  retained 
by  the  sheriff. 

If  it  be  rendered  in  bis  favor,  he  will  be  entitled  to  all  balance  due 
him,  principal,  interest  on  all  principal  due,  costs,  and  balance  which 
may  be  dne  on  fee  secured  by  mortgage. 
The  intervenors  will  have  a  right  to  the  remainder. 
Plaintiff  in  this  court,  in  his  answer  to  the   appeal,  asks  that  the 
judgment  appealed  from  be  amended  and  corrected,  in  so  far  as  it 
recognizes  the  privileges  claimed  by  Schwartz  &  Co.,  Taylor  Bros., 
and  Kahn  Bros.,  and  that  these  privileges  be  rejected. 
All  the  parties  are  appellees,  except  Pugh  &  Co. 
Plaintiff  is  an  appellee,  and  can  not  as  such  have  the  judgment  of 
his  CO -appellees  amended. 

If  he  desired  to  hatve  the  judgment  amended  as  between  him  and 
his  co-appellees,  he  should  have  appealed.     Bowman  vs.  Kaufman, 

30  An.  1021;  Vance  vs.  Vance,  32  An.  186;  Boiss^e  vs.  Dickson, 

31  An.  742. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended,  by  ordering  the  sherif?  of  the  parish  of  St.  James 
to  retain  four  thousand  dollars  of  the  fund  realized  by  the  sale  of 
Pike's  Peak  plantation,  to  be  paid  to  plaintiff  if  he  be  cast  in  the 
suit  pending  before  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Louisiana,  in  the  case  of  J.  B.  C.  Graugnard  vs.  L.  Forsyth, 
Jr.,  Aug.  L.  Slangerup,  intervener,  No.  11,986,  or,  if  rendered  in  his 
favor  before  said  court,  so  much  of  said  amount  to  be  applied  to  the 
payment  of  the  balance  due  said  plaintiff  Graugnard  as  may  be 
necessary,  and  the  remainder  to  be  applied  to  the  payment  of  Pugh 
&  Co.,  intervenors,  on  their  judgment. 

After  amendment  as  above  judgment  is  afiirmed  at  appellee's 
costs. 
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No.  10,970. 

Citizens  Bank  of  Louisiana  vs.  Marie  J.  Webre   et  al.  an^i> 
Marie  J.  Webre  vs.  A.  L.  Bourgeois,  Sheriff,  et  al. 

1.  The  defAndants  in  execution,  who  have  retained  the  free  use  of  the  property 
seized,  have  not  sustained  any  injury,  and  arc  not  entitled  to  an  injunction. 

2.  The  order  of  seizure  and  sale  in  so  far  as  relates  to  the  surplus  of  the  purchaso 
price  reads : 

"  And  the  balance,  if  any,  of  the  price  of  adjudication  cash,  thus  complying  witli 
the  article  which  provides  that  the  purchaser  shall  apply  the  surplus  of  the 
price,  if  there  be  any,  to  paying  the  special  mortgage  existing  on  the  propertjr 
to  that  of  the  seizing  creditor. 

The  advertisement,  issued  in  compliance  with  the  order,  does  not  read  so  as  to 
preclude  the  purchaser  from  thus  retaining  the  price,  and  when  construed  with 
reference  to  the  order  of  seizure  and  sale  is  plain. 
8.  A  purchaser  of  property,  subject  to  a  mortgage  containing  the  pact  cf«  not* 
alienando^  stands  with  regard  to  the  mortgage,  in  so  far  an  relates  to  the  accept- 
ance of  the  mortgage,  in  the  position  of  the  mortgagor,  and  can  make  no  objec- 
tion to  the  seizure  and  sale  on  the  ground  of  its  non-acceptance,  which  the 
mortgagor  could  not  make.  The  form  of  acceptance  is  not  sacramental.  Its 
conditions  concerned  the  plaintiff,  and  were  intended  for  its  protection. 
A  cancellation  of  mortgage  entered  many  years  since. 

An  act  consenting  to  a  partition  and  setting  forth  plaintiff's  right  on  the  property 
and  the  present  are  acts  of  acceptance.    It  is  no  longer  possible  to  sustain  the 
proposition  that  the  mortgage  is  invalid,  as  not  having  been  accepted. 
The  defendants  are  owners  of  the  property  burdened  with  plaintllT's  mortgage. 
They  were  duly  notified.    The  judgment  appealed  from  is  afllrmed. 

APPEAL  from  the  Twenty -second  District  Court  for  the  Parish  of 
St.  James.     Duffel^  J. 


St»  M.  Berault,  E.  N,  Pugh  and  Henry  C.  Miller  for  Citizens  Bank, 
Plaintiff  and  Appellee. 


Robt.  J Dugti^,  contra: 

Injunction  lies  to  arrest  a  sale  of  real  property  under  executory  process  when  there 
is  no  seizure.    C.  P.  298,  Nos.  7,  10. 

When  there  is  a  Junior  mortgage,  the  sherifi  can  not  exact  from  the  purchaser  the 
surplus  of  the  purchaso  price  over  the  amount  due  the  seizing  creditor.  The 
purchaser  is  entitled  to  retain  it.  C.  P.  706;  HI  An.  80;  38  .4n.  259;  39  An.  735;  18 
An.  65,  537. 

When  an  act  of  mortgage  stipulates  in  substance  that  the  mortgage  is  given  to 
secure  a  subscription  to  bank  stock,  but  that  the  mortgagor  shall  not  be  a  stock- 
holder, and  shall  not  be  entitled  to  the  stock  until  the  mortgage  shall  bo  ac- 
cepted by  authentic  acts,  and  until  this  authentic  act  shall  be  recorded  and 
other  conditions  complied  with,  the  mortgage  does  not  attach  to  the  property 
until  the  happening  of  the  conditions. 
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Third  persons  acquiring  property  apparently  sabject  to  a  mortgage,  which  they 
have  not  aastinied,  may  resist  its  enforcement.  They  may  use  all  defences 
that  are  not  personal  to  the  mortgagor,  who  can  not  deprive  them  of  these  by 
vaiver  or  otherwise.    33  An.  706;  24  An.  28. 

InJUDCtion  lies  to  arrest  an  order  of  seizure  and  sale  issued  on  acts  which  do  not 
import  a  confession  of  judgment. 

WbfD  the  matter  in  dispute  is  the  validity  vel  non  of  a  mortgage  of  over  $5000,  this 
court  has  jurisdiction. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  obtained  an  order  of  seizare  and  sale  of  a 
<;ertain  plantation  ill  the  parish  of  St.  James,  to  pay  an  alleged  stock 
^ebt  of  $708,  claimed  as  dae  by  the  succession  of  Benjamin  S.  Webre, 
Marie  Webre,  widow  of  E.  A.  Webre,  and  Anna  Webre,  wife  of  E. 
Gaidry,  and  as  secured  by  mortgage  on  the  property. 

The  defendants  enjoined  the  sale  of  the  property. 

They  aver  that  one  undivided  half  of  the  property  belongs  to  the 
sQocessionof  B.  S.  Webre,  and  one  quarter  each  to  the  other  defend- 
ants, who  have  accepted  the  succession  of  B.  S.  Webre  with  the 
benefit  of  inventory ;  that  the  sheriff  did  not  seize  the  property ; 
that  there  is  a  junior  mortgage  on  the  property;  that  the  sheriff 
<;an  not  exact  from  the  purchaser  the  surplus  of  the  purchase  price 
over  the  amoant  due  the  seizing  creditor;  that  it  must  remain  in 
the  hands  of  the  purchaser. 

That  the  mortgage  sued  upon  was  never  accepted  or  recorded ; 
that  it  stipulates  that  the  mortgage  is  executed  to  secure  subscrip- 
tion to  bank  stock,  and  that  the  mortgagor  shall  not  be  a  stock- 

■ 

holder  until  the  mortgage  shall  have  been  accepted  by  authentic 
act,  and  until  it  shall  have  been  recorded. 

That  as  the  mortgage  has  not  been  accepted,  it  did  not  attach  to 
the  property. 

That  they  are  third  persons  and  can  resist  its  enforcement. 

A  motion  to  dismiss  the  appeal  was  filed,  on  the  ground  that  the 
amount  involved  is  less  than  $2000. 

The  plaintiffs  in  injunction,  allege  the  nullity  of  the  mortgage 
claimed  by  the  bank,  amounting  to  more  than  $5000,  and  ask  for  its 
noUifcy.  The  matter  in  dispute  is  the  nullity  or  validity  of  this  mort- 
age for  an  amount  larger  than  the  minimum  limit  of  the  court's 
jurisdiction. 

The  suit  was  brought  to  enforce  calls  for  payment  on  stock.     The 
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plaintiffs  in  injunction  ask  that  the  mortgage  by  which  they  are  se* 
cured  be  declared  null. 

With  reference  to  the  allegation  that  the  property  was  not  seized. 
The  notices  of  seizure  were  given  in  accordance  with  the  order  of 
seizure  and  sale. 

The  defendants  in  the  seizure,  who  are  in  the  corporeal  possession 
of  the  property,  have  no  ground  of  complaint,  if  the  sheriff  did  not 
divest  them  of  that  possession  while  the  property  was'  under 
seizure. 

If  that  officer  chose  to  allow  them  that  possession,  they  can  not, 
by  proving  that  fact,  defeat  the  seizure,  which  he  returned  as  hav- 
ing been  made. 

For  the  purpose  of  the  seizure,  he  holds  for  plaintiff's  benefit. 

The  party  allowed  to  remain  in  the  enjoyment  of  actual  possession 
can  not  maintain  that  it  is  an  act  which  authorizes  an  injunction,, 
under  Art.  998  C.  P. 

The  testimony  offered  by  the  defendant  to  prove  incorrectness  of 
the  return  and  insufficiency  of  possession  was  properly  excluded  by 
the  court  a  qua.  Lambeth  vs.  Sentell  et  al.,  38  An.  695;  Gusman  et 
al.  vs.  DePoret  et  al.,  83  An.  837;  Devalle  vs.  Hayes,  Sheriff,  23  An. 
650 ;  Calderwood  vs.  Prevost,  9  R.  182. 

Relative  to  the  surplus  of  the  purchase  price  over  the  amount  due  the 
seizing  creditor.  The  terms  stated  in  the  petition  and  the  order  are 
that  the  purchaser  shall  pay  the  amount  claimed  as  due  cash  and  as- 
sume the  residue  of  the  stock  mortgage  debt,  not  yet  due,  and  the 
balance,  if  any,  of  the  price  of  adjudication,  cash. 

There  is  a  mortgage  inferior  in  rank  to  that  of  the  seizing  creditor. 

It  is  argued,  substantially,  that  the  sheriff  is  without  authority  to 
require  from  the  purchaser  a  larger  amount  than  that  of  the  writ,  in 
his  hands,  and  that  this  officer  is  the  legal  agent  of  the  seizing 
creditor,  and  is  not  concerned  with  the  rights  of  the  mortgage  cred- 
itors, subsequent  in  rank,  to  the  extent  of  requiring  cash  for  their 
payment. 

The  article  referred  to,  707  C.  P.,  is  clear:  "  The  purchaser  shall 
apply  the  surplus  of  the  price,  if  there  be  any,  to  paying  the  special 
mortgage  existing  on  the  property  subsequent  to  that  of  the  seizing 
creditor.  *' 

The  order  of  seizure  and  sale  complies  with  the  provision  of  the  law. 

The  adjudication  shall  be  for  cash. 
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This  does  not  preclude  the  purchaser  from  retaining  the  snrplas  of 
the  purchase  price,  if  any  there  be,  to  pay  the  mortgage  second  in 

lUDk. 

The  advertisement  is  not  as  plain  in  this  respect  as  the  order  of 
seizure  and  sale ;  hastily  reading,  it  maybe  concluded  that  the  cash  re- 
fen  to  a  price  to  be  paid,  instead  of  an  adjudication  for  cash  of  a  sur- 
plus which  may  be  retained  by  tlie  purchaser  to  pay  the  second  mort- 
gage. When  considered  with  reference  to  the  order,  the  terms  are 
plain. 

The  acceptance  of  the  mortgage  and  its  record.  The  act  of  mortgage 
contains  the  declaration  that  in  order  to  guarantee  her  subscription 
the  mortgagor  mortgages  her  property.  It  containsthe  stipulation 
that  the  mortgagor  immediately  after  the  acceptance  of  the  mortgage 
by  authentic  act  by  the  president  of  the  bank,  and  the  procuration 
of  a  certificate  of  inscriptions  from  the  parish  judge,  and  of  non- 
alienation  of  the  property,  and  establishing  in  addition  that  no  new 
mortgage  or  privilege  had  been  recorded,  the  mortg;*.gor  was  to  be  a 
stockholder  for  828  shares  in  the  capital  stock. 

The  mortgage,  in  compliance  with  the  charter,  was  to  be  executed 
in  the  parish  in  which  the  property  was  situated. 

The  bank  reserved  the  right  to  accept  the  mortgage. 

The  form  of  acceptance  declared  in  the  act  as  a  protection  to  the 
mortgagee,  upon  whom  devolved  the  duty  of  determining  as  to  the 
'Value  of  the  title  and  value  of  the  property  offered  as  security,  was 
not  exclusive  of  every  other  mode  of  acceptance.  It  was  not  essen- 
tial to  accept  precisely  as  prescribed  in  the  act. 

Other  modes  of  accepting  may  prove  equally  as  effective  and 
binding. 

On  the  3d  day  of  September,  1881,  the  number  of  shares  secured 
by  mortgage  having  been  reduced  from  828  to  237,  the  bank,  by  no- 
tarial act,  acknowledged  .the  reduction  and  consented  to  a  partition, 
it  the  bank  alleges. 

The  declarations  contained  in  this  act  have  the  effect  of  an  ac- 
ceptance. The  allegation  of  plaintiff  is  that  the  shares  had  been  is- 
sned  and  were  in  the  possession  and  control  of  the  bank. 

On  the  12th  of  August,   1842,  the  parish  judge  made  mention  of 
partial  release  on  the  margin  of  the  record  in  his  office  of  the  act  of 
22 
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mortgage,  and  noted  thereon  a  partial  cancellation  and  statement  of 
the  balance  due. 

The  partial  release  mentioned  that  it  was  founded  on  an  autheatio 
act,  before  Bondousquie,  notary. 

Art.  3385  of  the  Civil  Code  provides  for  noting  releases  and  can- 
collations  on  the  margin  of  the  record.  The  reduction  and  cancel- 
lation are  confirmed  by  the  act  of  September,  1881,  before  mentionecl, 
also  by  this  suit. 

Their  correctness  was  unquestioned  during  many  years. 

The  mortgagor  would  have  no  right  to  object  to  its  non-acceptance. 
The  defendants  are  not  in  a  better  position,  for  the  act  contains  the 
pact  de  non  alienando,   Barrow  vs.  The  Bank  of  Louisiana,  2  An.  453. 

It  is  urged  by  the  defendants  that  the  marginal  note  was  not 
offered  in  evidence. 

It  is  copied  in  the  transcript  as  marginal  note  of  the  record,  and 
the  clerk  certifies  to  the  correctness  of  the  entry.  We  therefore 
consider  it  evidence. 

These  declarations  in  the  act  of  1881,  and  the  cancellation,  are  an 
acceptance  of  the  mortgage. 

The  bank  alleges  that  the  defendants  became  the  owners  of  a  por- 
tion of  the  plantation  mortgaged  and  of  fifty  shares  of  the  stock. 

In  the  ex  parte  act  purporting  to  accept  a  partition  the  bank  de- 
clares that  by  an  act  passed  under  private  signature,  and  dated  the 
17th  of  January,  1871,  a  partition  in  kind  had  been  effected  among 
the  owners,  and  that  in  this  partition  the  defendants  became  the 
owners  of  the  said  shares  and  responsible  for  the  mortgage. 

The  act  of  partition  of  January  17,  1871,  was  not  introduced  in 
evidence.  Being  the  independent  declaration  of  the  creditor,  it  can 
not  bind  the  defendnnts  to  the  extent  of  authorizing  executory  pro- 
ceedings. 

The  order  of  seizure  and  sale  is  not  grounded  upon  the  act  of  1881. 

This  last  act  limits  plaintiff's  recourse  to  those  o(  the  heirs 
who  are  made  defendants  and  its  mortgage  to  that  portion  of  the 
property  in  the  possession  of  the  defendants,  and  has  no  other 
effect. 

PlaintifiF  declares  upon  the  act  of  April,  1835,  and  avers  that  the 
portion  of  the  property  owned  by  the  defendants  is  mortgaged  to 
secure  the  amount  claimed. 
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Copy  of  this  act  annexed  to  the  petition  and  certificate  showing 
that  it  has  been  recorded  are  in  evidence. 

The  light  of  the  bank  under  that  act  is  complete. 

One  of  the  defendants  was  an  heir  of  the  mortgagor;'  if  there  had 
been  non- inscription  as  to  him  the  administrator  of  his  succession 
coold  not  raise  the  question. 

The  act  was  inscribed,  and  binds  the  property  in  the  possession  of 
the  defendants. 

The  pact  de  non  alienando  is  secured  to  plaintiff  by  its  charter. 

The  defendants  were  the  parties  to  be  notified,  and  were  prop- 
erly notified.     Gillaspie  vs.  Citizens  Bank  of  Louisiana,  30  An.  1321. 

It  is  admitted  that  the  defendants  are  the  owners  of  the  property. 

It  is  subject  to  plaintiff's  mortgage. 

Judgment  affirmed  at  appellant's  cost. 


No.  10,913. 
Nicholas  O'Connor  vs.  Illinois  Central  Railroad  Company. 

1.  The  possessor  of  lands  or  tenements  is  not  at  liberty  to  pl»nt  in  them  clanKer- 
oas  iDstruments  ivblch  may  seriously  injure  trespassers;  but  he  is  under  no 
duty  to  keep  his  premises  In  a  safe  condition  for  others  than  those  whom  he 
inrUts:  and,  therefore,  he  is  not  liable  to  trespassers  for  injuries  they  may 
receive  from  defects,  not  amount! n^j:  to  traps,  in  such  premises. 

3.  If  a  person  allows  dangerous  implements  to  be  exposed  on  a  premiscH  occupied 
by  him,  he  will  be  responsible  for  injury  caused  thereby  to  any  person  entering 
the  premises  by  his  invitation  or  procurement,  express  or  implied,  who  is  not 
notified  thereof,  If  he  be  in  the  use  of  due  care. 

3.  The  owner  of  land  or  other  property  may  properly  undone  dangerous  macliinery 
upon  his  own  premises,  such  machinery  being  an  essential  industrial  factor; 
and  a  trespasser  who  meddles  with  such  machinery  can  not  recover  damages 
for  the  injuries  his  meddlesomeness  has  brought  upon  himself. 

4.  Railroad  companies  are  not  placed  under  the  same  degree  of  obligation  as  to 
care  and  diligence  to  guard  against  injuries  to  strangers  as  they  are  to  those 
with  whom  they  have  contract  relations.  To  the  former  their  obligation  Is, 
open  considerations  of  humanity  and  Justice,  to  conform  their  conduct  as  to  the 
rights  of  others,  and,  in  the  prosecution  of  their  lawful  business,  to  ime  ecery 
rea»onable  care  and  precaution  to  avoid  their  injury. 

5.  In  so  far  as  children  "  of  tender  years"  arc  concerned,  no  fault  or  blame  can 
attach  to  them  for  entering  upon  the  premises  of  another  uninvited,  for  in  all 
cases  they  may  be  assumed  to  have  exercised  due  care;  and  if,  upon  so  enter- 
ing, they  be  injured  by  dangerous  implements  of  the  occupant,  the  question 
determinative  of  the  latter's  negligence  Is,  whether  they  had  an  invitation 
either  express  or  implied,  to  enter. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
.     Ellis,  J, 


T,  J»  Gilloly  and  Branch  K.  Miller  for  Plaintiff  and  Appellee : 

M^here  a  defendant  negligently  exposes,  on  his  private  property,  to  which  he  has 
allowed  for  years  free  access  by  children  to  play  with  a  dangerous  machine 
unguarded  and  unsecured,  likely  to  attract  children,  excite  their  curiosity,  and 
lead  to  their  injury,  while  they  are  pursuing  their  childish  instincts,  he  is 
liable  to  a  child  of  tender  years  injured  while  playing  with  It.  43  An.  64;  Beach 
on  Cont.  Neg.  69,  TO;  17  Wall.  157;  21  Minn.  2(K^. 


Girault  Farrar  for  Defendant  and  Appellant: 

'  1.  The  "  turntable  "  cases  have  no  application  here,  where  the  lorug  in  (juo  was  de- 

^  fendant's  private  premises,  enclosed  with  a  high  board  fence,  and  where 

'  defendant  took  all  reasonable  precautions  to  keep  children  out.    Ilargreavcs 

vs.  I>eacon,  25  Mich.  1;  Stout  vs.  Railway  Co.,  17  Wall.;  Keefe  vs.  Railway  Co., 

21  Minn.;  Westerfleld  vs. Levis,  43  An. 
'  2.     The  proximate  cause  of  the  child's  injury  was  the  father's  negligence,  whiob 

he  has  not  attempted  to  deny  by  competent  evidence.    Montfort  vs.  Schmidt, 

.%  An.;  Mullins  vs.  Blaise,  a?  An. 
>  3.     The  wife's  testimony  in  a  case  where  the  husband  is  plaintiff,  having  an  identity 

of  inten.'st  with  him,  is  inadmissible  upon  grounds  of  public  policy.    C.  C,  Art. 

2281:  C.  P.,  Art.  482;  Tulley  vs.  Alexander,  Administratrix,  11  An. 628;  Cooley  vs. 

Cooiey,  m  An.  1U7 ;  Dillon  vs.  Dillon,  32  An.  643. 
4.    Defendant  was  not  guilty  of  negligence  at  all  under  the  facts.    The  accident 

was  unavoidable  by  any  reasonable  precaution  on  defendant's  part.    Hcarne 

vs.  K.  R  ,  34  An.  16<»;  Montfort  vs.  ^^chmidt,  36  An. 
'  5.     The  Judgment  of  the  lower  court  awarded  interest  on  unliquidated  damages 

I  Holzhab  vs.  R.  R.  Co.,  38  An.  185. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  father  institutes  this  action  for  the  recovery  of 
$25,000  damages,  as  compensation  for  injuries  inflicted  upon  his 
minor  child,  which  resulted  in  the  amputation  of  his  left  leg,  causing 
great  pain  and  suffering. 

The  case  was  tried  by  the  judge,  who  found  $7500  for  the  plaintiff, 
and  defendant  has  appealed. 

Plaintiff's  counsel  claims  that  the  case  made  out  by  the  evidence 
is  that  the  accident  happened  on  a  square  of  ground  belonging  to 
the  defendant,  bounded  by  Magnolia,  Clio,  Locust  and  Calliope 
streets,  in  the  city  of  New  Orleans,  and  which  the  company  used  for 
the  storage  of  old  freight  cars  of  sundry  kinds,  trucks  and  wheels  not 
in  service. 
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That  amongst  other  things  asaally  stored  in  this  yard  were  what 
are  called  coal -dumps  or  cars  of  a  peculiar  construction,  being  com- 
posed of  only  two  wheels  attached  together  by  an  axle,  and  on  which 
IB  placed  a  wooden  frame -work  which  extends  fore  and  aft,  and 
may  be  seesawed  on  either  side  of  the  axle.    That  this  square  is  sur- 
rounded by  a  plank  or  board  fence,  '^  which,  for  years,  has,  at  all 
times,  heen  full  ofholesj  caused  by  missing  planks,"  through  which 
the  children  of  the  neighborhood  would  pass  in  and  out  in  going  to 
and  returning  from  play,  and  where  they  frequently  resorted,  being 
attracted  there  by  the  coal -dumps,  on  which  they  would  amuse  them- 
selves ;  some  riding,  while  others  pushed  them  along  the  rails.  That, 
in  accordance  with  the   established  usage  of  the   neighborhood, 
plaintiff's  child  went  into  the  yard,   in  company  with  a  party  of 
children  to  play,  and,  while  riding  on  one  of  these  coal -dumps,  which 
was  pushed  along  the  track  by  others,  he'fell  off  and  was  run  over  by 
the  car,  receiving  injuries  necessitating  the  amputation  of  his  leg. 
It  will  be  observed  from  the  foregoing  that  plaintifiF's  reliance  is, 
solely  and  exclusively,  for  proof  of  defendant's  negligence,  upon  the 
customary  and  long  protracted  bad  condition  of  its  fence,  enclosing 
the  premises  above  described,  which  operated  an  invitation  and  in*- 
dacement  to  children  of  the  neighborhood  to  resort  to  the  danger- 
ous proximity  of  these  coal  dumps,  to  play. 

This  theory  is  combatted  by  defendant's  counsel  on  the  ground  that 
the  evidence  shows  that  the  employes  and  agents  of  the  defendant 
used  every  reasonable  precaution  to  keep  children  out  of  its  yards ; 
and  that  the  proximate  cause  of  the  accident  was  the  act  of  the 
ehild^a  companions  and  older  boySy  who  accompanied  him  into  the 
yard— one  of  whom  was  an  elder  brother. 

That  the  whole  front  of  the  company's  yard,  fronting  on  Locust 
and  Clio  streets,  is  protected  by  a  high,  close  board  fence  about 
seven  (7)  feet  in  height,  except  where  it  is  intersected  with  public 
streets,  through  which  there  are  openings,  so  as  to  allow  cars  to  be 
switched  across  said  streets  into  other  and  adjoining  squares  belong- 
ing to  the  company. 

That  on  the  evening  of  the  28d  of  July,  1890,  the  plaintiff's  minor 
child  went  into  the  yard,  with  a  party  of  little  comrades,  and  com- 
menced playing  with  the  wheels  on  the  defendant's  tracks,  when  the 
accident  happened,  and  injury  resulted  as  stated  above. 
Taking  the  statements  together,  the  solitary  question  of  fact 
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mooted,  eeems  to  be  whether  the  customary  bad  condition  of  the 
defendant's  fence  was  snch  as  to  offer  inducement  to  children  of  the 
neighborhood  to  enter  their  yard  for  purposes  of  amusement  and 
play ;  and  this  being  determined  favorably  to  plaintiff,  the  question 
of  law  thereon  raised  is  the  negligence  vel  non  of  defendant  under 
the  circumstances  related. 

In  this,  as  in  kindred  cases,  there  are,  apparently,  many  incompat- 
ible statements  of  fact,  which  we  shall  not  attempt  to  traverse  in 
detail  and  reconcile,  but  rest  contented  with  the  announcement  of 
our  conclusions  on  this  particular  question,  after  recapitulating  the 

evidence. 

The  plaintiff  introduced  several  witnesses  residing  in  the  immediate 
vicinity  of  the  place  where  the  accident  happened,  and  who  were 
supposedly  familiar  with  the  defendant's  premises,  from  frequent 
and  personal  observation ;  and  from  their  testimony  we  extract  the 
following  synopsis,  viz. : 

One  of  them  testifies  that  near  the  corner  of  Locust  and  Olio 
streets  there  were  two  or  three  of  the  planks  broken  off  of  the  com- 
pany's fence  at  one  place  through  which  he  saw  persons  frequently 
passing.  That  it  was  afterward  repaired  by  the  company's  em- 
ployes, and  then  broken  again.  That  that  was  the  only  opening  he 
saw  at  that  time — there  being  no  openings  in  the  fence  on  the  Olio 
or  the  Oalliope  street  side. 

.  This  witness  was  the  gentleman  who  heard  the  child's  cry  of  alarm, 
and  ran  to  his  relief,  and  removed  the  truck-wheel  from  his  broken 
limb. 

Another  one — a  little  fellow  of  thirteen  years  of  age,  who  was  one 
of  the  companions  of  the  injured  boy— <*onfirms  the  statement  of  the 
witness  just  referred  to,  and  says  that  it  was  through  this  opening  they 
entered  the  defendant's  yard  on  the  evening  of  the  accident. 

Another  speaks  of  two  or  three  openings  in  this  fence,  several 
months  previous  to  the  occurrence — two  or  three  big  openings,  and 
about  four  little  ones ;  the  larger  ones  being  about  two  (2)  feet  wide. 
But  there  was  an  opening  on  the  Magnolia  street  side  to  allow  cars 
to  be  switched  across  the  street  into  the  adjoining  yards. 

Another  testifies,  in  a  general  way,  that  the  fence  was  '^  always 
(at)  one  time  or  another  broke ; "  that  he  frequently  ''  passed  through 
the  yard  for  a  short  cut;"  that  he  passed  through  the  hole  in  the 
fence  at  the  comer  of  Clio  and  Locust  streets.  He  only  refers  to 
one  other  hole. 
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Another  describes  the  same  two  holes. 

Another,  one  place  only,  where  there  was  a  single  plank  off. 
Another  speaks  of  two  places;  and  another  of  ^'  three  or  four  places 
vhere  there  were  planks  knocked  off." 
This  is  a  fair  summary  of  plaintiff's  testimony  on  the  subject. 
With  regard  to  the  length  of  time  these  holes  remained  continuously 
open,  the  witnesses  difiFer  widely — some  stating  for  a  few  weeks, 
and  others  for  one  or  two  years. 

Bat,  on  the  contrary,  defendant's  witnesses,  while  admitting  the 
existence  of  holes  in  the  fence,  deny  that  same  existed  for  any  con- 
siderable length  of  time,  and  affirm  that  the  fence  was  frequently 
repaired,  and  as  frequently  broken  down  again;  and,  while  admitting 
that  children  and  boys  often  congregated  in  defendant's  yard — 
climbing  over  the  fence,  or  passing  through  the  holes — they  were 
jost  as  repeatedly  driven  out,  and  warned  against  trespassing  again. 
One  of  the  company's  employ6s,  a  car  inspector,  states  that  he 
has  seen  boys  knock  the  fence  down.     He  has  seen  them  climb  over 
the  fence  many  a  time ;  and  that  to  keep  them  out  has  been  a  mat- 
ter of  great  trouble  to  him.     Has  frequently  seen  the  switchman  add 
others  drive  them  out  of  the  yard.     He  says  that  he  could  see  no 
possible  way  of  keeping  them  out,  except  by  the  company  detailing 
a  man  for  that  special  purpose. 

Another,  the  yard  foreman,  states  that  he  has  frequently  driven 
the  children  out  of  the  yard,  and  just  as  soon  as  he  was  out  of  sight 
they  would  come  in  again.  He  says  it  would  '<  require  an  army  of 
policemen  steadily  (employed)  to  keep  them  out."  He  states 
fiuther  ''  that  when  the  fence  was  fixed,  they  would  get  in  by  way 
of  Magnolia  street,  where  there  is  a  gate,  through  which  the  cars 
pass  to  and  fro,  and  in  and  out  of  the  yard.  We  had  locks,  and 
every  time  they  were  fixed  on  the  gates,  they  would  break  them." 
Another,  the  night  watchman,  states  that  he  has  frequently  driven 
children  out  of  the  yard,  and  has  himself  nailed  up  the  hole  in  the 
fence  at  the  comer  of  Clio  and  Locust  streets.  '^They  kept  me  busy 
getting  nails  all  the  time,  to  keep  the  planks  up.  Whenever  I  saw 
one  down  I  nailed  it  up  again."  Has  often  seen  boys  climb  that 
fence,  and  has  thrown  them  off  of  it. 

Another  witness,  who  lives  opposite  the  corner  of  Clio  and  Locust 
streets,  states  that  he  has  seen  the  hole  in  the  fence  at  that  place 
repaired  frequently.  Saw  it  open  and  then  closed ;  and  then  saw 
the  boys  knock  it  down  again. 
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Another  witness  fully  corroborates  bis  statement. 

Tbe  section  foreman,  wbose  duty  it  is  to  keep  tbe  fence  in  repair*, 
states  tbat  he  bas  been  engaged  in  tbat  capacity  for  twenty  (20^ 
years,  and  during  tbat  period  of  time  bas  resided  witbin  a  block  of 
defendant's  yard,  and  tbat  be  bas  repeatedly  closed  tbe  bole  in  tbe 
company's  fence  at  tbe  corner  or  Olio  and  Locusts  streets;  and  tbat 
be  closed  it  once  in  May,  and  again  in  June,  prior  to  tbe  bappenin^ 
of  tbe  accident,  on  tbe  23d  of  July,  1890.  Tbat  be  bad  occasion 
to  mend  it  ten  (10)  or  fifteen  (15)  .times  a  year,  on  account  of  boys 
knocking  it  down.  Says  be  would  repair  it  on  one  day  and  go  back 
on  the  following  day  and  find  it  down  again. 

Another  witness,  a  master  mechanic,  says  tbat  on  the  identical 
evening  on  which  tbe  accident  occurred,  be  chased  a  party  of 
children  out  of  this  yard. 

On  this  state  of  facts  was  tbe  defendant  guilty  of  negligence,  or 
did  tbe  company's  agents  and  employes  exercise  due  care  and  cau- 
tion ? 

It  must  be  borne  in  mind  tbat  tbe  plaintiff  is  an  utter  stranger  to 
tbe  railroad  company,   claiming  damages  ex   delicto,   with  whom 
I  neither  tbe  child  or  its  parent  bad  any  contractual,  or  even  quasi 

contractual  relations  at  time  of  the  accident. 
'  And  just  here  we  may,  with  propriety,  advert  to  the  views  enter- 

tained  by  the  judge  a  quo  in  respect  to  tbe  testimony,  and  which 
grounded  bis  judgment  in  plaintiff's  favor. 

In  recapitulating  tbe  evidence  be  says,  amongst  other  things : 

'<  The  grounds  are  enclosed  by  board  fences,  but  in  those  fences 
are  openings  caused  by  planks  being  removed,  which  made  entrance 
into  tbe  grounds  from  tbe  public  streets  a  matter  of  no  difficulty. 
These  openings  at  different  places  remained  uncloaed  for  months  pre- 
ceding the  injuries  of  plaintiff's  child." 

It  is  proper,  just  here,  to  observe  tbat,  on  this  question,  there  is  a 
diversity  of  opinion  among  witnesses,  but  tbe  whole  of  it  bas  given  us 
an  impression  just  opposite  tbat  which  our  learned  brother  of  tbe 
lower  court  bas  received. 

It  is  true  that  one  of  plaintiff's  witnesses  said  in  a  general  way  that 
the  fence  was  ^'  always,  [at]  one  time  or  another,  broke,"  and  tbat 
be  frequently  and  customarily  *^  passed  through  the  yard  for  a  short 
cut;"  yet  be  accompanies  this  statement  with  tbe  admission  tbat  he 
passed  through  the  hole  at  the  comer  of  Locust  and  Olio  streets,  and 
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refers  to  but  one  other  hole  in  the  fence  around  this  particular  yard. 
The  proof  affirmatively  shows  that  plaintiff's  child  passed  through 
ihia  holey  on  the  afternoon  of  the  accident.  No  witness  testifies  that 
any  child,  or  adult,  or  animal,  passed  through  any  other  hole,  into 
the  defendant's  yard. 

Defendant's  night  watchman  testifies  that  he  nailed  this  hole  up 
frequently. 

A  gentleman  who  lives  opposite  that  comer,  as  a  witness,  states 
that  he  has  frequently  seen  this  particular  hole  repaired ;  saw  it  open, 
and  then  saw  it  closed  again.  Saw  the  boys  knock  it  down.  This 
witness  is  substantially  corroborated  by  two  other  witnesses  who  are 
strangers  to  the  company. 

In  addition,  the  section  foreman,  who  resides  a  block  and  a  half 
away,  and  whose  special  duty  it  is  to  keep  this  fence  in  repair, 
amongst  other  things,  as  a  witness,  states  that  he  ha^  repeatedly  closed 
thi$  hole.  That  he  closed  it  once  in  May  and  again  in  June  of  1890, 
just  prior  to  the  accident  on  the  23d  of  July.  That  he  has  had  occa- 
sion to  mend  it  ten  or  fifteen  times  a  year,  on  account  of  the  boys 
knocking  it  down.  That  he  would  repair  it  on  one  day,  and  go  back 
on  the  following  day  and  find  it  down  again. 

The  judge  further  observes  ^Hhat  whilst  the  company  knew  all 
these  facts  [and]  took  measures  at  times  to  mend  the  broken  places, 
and  to  drive  children  from  the  enclosure,  is  [a  fact]  well  established, 
[yet]  it  did  not  take  the  proper  measures j  nor  make  the  needed  re- 
pairs"— as  it  did  subsequently. 

Bat  in  this  regard  we  are  of  opinion  that  it  is  matter  of  importance 
to  be  considered  that  two  or  three  witnesses  testified  that  they  saw 
children  climb  over  the  fence  to  get  into  the  yard.  One  witness 
states  that  he  pushed  little  boys  off  the  fence.  One  of  plaintiff's 
witnesses  states  that  there  was  an  opening  on  the  Magnolia  street 
side  of  the  square  to  allow  the  cars  to  be  switched  through  on  the 
company's  track;  and  one  of  the  defendant's  witnesses  states  that 
"  when  the  fence  was  fixed  they  [the  boys]  would  get  in  by  way  of 
Magnolia  street,  where  there  is  a  gate  through  which  the  cars  pass, 
etc.  ♦  •  ♦  We  had  locks,  and  every  time  they  were  fixed  on 
the  gates  they  would  break  them." 

It  seems  to  us  that  it  would  be  rather  a  difficult  question  to  deter- 
mine what,  under  such  circumstances,  would  be  the  '^proper  meas- 
ures" for  the  railroad  company  to  take;   but  what  is  of  greater 
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ImpoTtance  for  us  to  determine  is,  whether  the  means  resorted  to 
were  sufficient  to  relieve  the  company  from  imputation  of  negligence. 

The  lower  judge  evidently  did  not  think  the  proof  of  defendant's 
negligence,  in  reference  to  the  openings  in  the  fence,  sufficient,  be- 
cause he  adds  another  reason  altogether  for  his  conclusions,  thus: 

'^  It  was  negligence  to  leave  the  trucks  and  dumpers  and  connected 
wheels  on  the  tracka,  for  they  were  not  only  exceedingly  dangerous, 
but  of  a  nature  to  tempt  the  curiosity  and  invite  the  playfulness  of 
children.  ♦  ♦  ♦  *  The  defendant's  negligence  left  the  danger- 
ous dumpers,  wheels  and  trucks  in  close  proximity  to  the  streets^  in  a 
thickly  populated  neighborhood,  where  they  could  be  seen  by  passers 
by,  and  where  they  could  be  easily  approached  by  children.  They 
were  not  securely  enclosed,  nor  locked^  but  were  left  exposed  where 
they  could  be  set  in  motion  by  a  child." 

The  judge  evidently  had  in  mind  the  case  of  Westerfield  vs.  Levis 
Bros.,  43  An.  64,  and  Railroad  Co.  vs.  Stout,  17  Wall.  657,  to  which  he 
makes  reference.  But  the  facts  of  this  case — so  far  as  we  have  pro- 
ceeded with  the  discussion — render  them  impertinent  to  the  question 
of  the  defendanVs  negligence ;  and  so  also  is  the  averment  of  fact, 
that  it  was  negligence  of  defendant  to  leave  the  coal  dumps,  etc.,  on 
its  tracks,  or  in  close  proximity  to  the  streets;  or  that  they  were  left 
exposed  and  unlocked — ^if  the  tracks  were  inside  of  an  inclosure  of 
sufficient  height  and  strength  to  keep  innocent  and  unsuspecting 
children  out  of  their  reach.  And  we  think  the  proof  abundantly 
shows  that  defendant's  fence  was  adequate  for  that  purpose,  so  long 
as  it  remained  unbroken  by  mischievous  persons ;  and  we  also  think 
it  fully  established  that  the  company  exercised  at  least  ordinary  care 
to  keep  it  in  a  safe  condition,  by  making  necessary  repairs. 

In  so  far  as  the  alleged  negligence  of  the  defendant,  in  reference 
to  the  exposure  of  the  trucks,  dumps  and  wheels  are  concerned,  we 
do  not  understand  that  plaintiff's  petition  or  bri^s  rest  on  such  an 
hypothesis  as  that,  nor  could  they  do  so. 

The  law  of  this  case,  aa  developed  by  the  facts  recited,  may  be 
briefly  stated : 

It  is  founded  on  the  law  of  damages  ex  delicto,  as  announced  in  the 
code,  which  declares  that  ''  every  act  whatever  of  man  that  causes 
damages  to  another  obliges  him,  by  whose  fault  it  happened,  to  re- 
pair it."     R.  C.  C.  2316. 

i<  Every  person  is  responsible  for  the  damage  he  occasions,  not 
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merely  by  his  act,  but  by  his  negligence     *     *     or  his  want  of  skill." 
R.  C.  C.  2316. 
It  is  founded  on  fault  or  neglect. 

A  distinguished  author,  in  a  treatise  on  negligence,  says:  '^It  is 
enoogh  to  say  now  that  a  possessor  of  lands  or  tenements  is  not  at 
liberty  *  *  *  to  plant  in  them  dangerous  instraments  which 
may  seriously  injure  trespassers,  but  he  is  under  no  duty  to  keep  his 
premises  in  a  safe  condition  for  others  than  those  whom  he  inviteSy 
and  therefore  he  is  not  liable  to  trespassers  for  injuries  they  may  re- 
ceiye  from  defects,  not  amounting  to  traps,  in  such  premises." 
Wharton  on  Negligence,  Sees.  344,  821. 
Again  he  says : 

'^  If  a  person  allows  a  dangerous  place  to  exist  in  premises  occu- 
pied by  him,  he  will  be  responsible  for  injury  caused  thereby  to  any 
other  person  entering  upon  the  premises  by  his  invitation  or  procure- 
ment, express  or  implied,  and  not  notified  of  the  danger,  if  the  person 
injured  is  in  the  use  of  due  care."  [Our  Italics.]  Id.,  Sec.  826,  citing 
Coombs  vs.  New  Bedford  Co.,  102  Mass.  572;  Id.,  Sec.  350. 

To  such  a  case,  the  rule  sic  utere  tuOy  etc.,  applies.  With  reference 
to  children  of  tender  years,  it  may  be  conceded  that  they  proceeded 
vrith  due  care,  but  can  it  be  said  that  the  condition  of  defendant's 
fence  operated  as  an  "invitation  or  procurement,  express  or  im- 
plied?" 

Upon  this  precept  another  important  rule  has  been  formulated  by 
that  author,  viz.: 

"The  owner  of  land  or  other  prpperty  may  properly  enclose  dan- 
gerous machinery  o  i  [his]  own  premises,  such  machinery  being  tun 
essential  industrial  factor.  *  *  *  Hence  comes  the  well  estab* 
lished  rule  that  a  trespasser  who  meddles  with  an  instrument  in  itself 
dangerous  can  not  recover  damages  for  the  injuries  his  meddlesomeness 
has  brought  on  himself. ^^  Id.,  Sec.  347. 
But  the  author  says  further : 

"  So  with  regard  to  leaving  a  dangerous  implement  on  a  thorough- 
fare. It  is  Tiegligence  to  leave  such  an  instrument  on  a  place  of  public 
Qccess,  where  persons  are  expected  to  be  constantly  passing  and  r6- 
poMifig,  and  where  persons  are  not  required  to  be  on  their  guard,  or 
vftere  children  are  accustomed  to  play;  but  it  is  not  negligence  to  leave 
neh  an  instrument  in  a  private  inclosure  which,  from  its  very  privacy ^ 
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excludes  the  public  and  puts  on  their  guard  all  who  enter. ^^     [Our- 
Italics.]     Id.,  Sec.  112,  citing  Railroad  Co.  vs.  Stout,  17  Wall.  657. 

And  in  referring  to  that  case  the  author  speaks  of  the  principle 
therein  announced  thus:  ^'  It  was  held  that  the  company  was  liable 
for  damages  sustained  by  a  boy  when  playing  with  a  turn-table  left 
by  the  company  unguarded  and  unlocked  on  its  ovm  groundSy  it  beings 
shown  that  the  boys  of  the  neighborhood  were  in  the  habit  of  resort- 
ing to  the  place  for  play,  and  that  this  was  known  to  the  company.'^ 
Id.,  Sec.  860. 

A  parallel  case  is  cited  from  Lane  vs.  Atlantic  Works,  111  Mass.  186. 

These  various  citations  from  this  justly  celebrated  author,  which 
are  predicated  on  the  established  jurisprudence  of  the  country,  are 
quite  sufficient  to  show  that  the  instant  case  does  not  disclose  the  de- 
fendant's negligence  as  matter  of  law.  For,  if  little  boys  did  re- 
sort to  the  defendant's  premises  for  purposes  of  amusement  and 
play,  habitually,  it  was  certainly  against  the  defendant's  wishes  and 
over  its  agents'  and  employes'  protests,  made  repeatedly,  although 
ineffectually. 

Notwithstanding  the  fence  of  the  company,  enclosing  the  danger- 
ous coal-dumps  and  wheels,  was  frequently  open,  in  places — possibly 
for  a  greater  lengh  of  time  than  it  should  have  been  allowed  to  re- 
main open — yet  these  openings  were  not  occasioned  by  the  com  - 
pany's  employes  or  persons  holding  even  quusi  contractual  relations 
with  it;  but  they  were  occasioned  by  acts  of  trespassers  upon  their 
private  grounds. 

And  the  proof  is  clear  that  the  agents  and  employes  exercised  or- 
dinary care  in  its  safe -keeping.     They  used  timely  and  repeated  ef- 
forts to  keep  the  apertures  closed.     The  children  were  repeatedly 
warned  against  the  danger  and  driven  away.    And  on  more  than  one 
occasion  they  were  pulled  off  of  the  fence. 

Mr.  Hutchinson  announces  the  general  rule  to  be  that  railroad 
companies  are  not  placed  under  the  '^  same  degree  of  obligation  as 
to  care  and  diligence,  to  guard  against  injuries  to  strangers,^*  as  they 
are  to  those  with  whom  they  have  contractual  relations.  For,  with 
regard  to  the  former,  their  ''  duty  is  governed  by  the  general  prin- 
ciple of  law,  that  every  one  is  obliged,  upon  consideration  of  human- 
ity and  justice,  to  conform  his  conduct  to  the  rights  of  others,  and, 
in  the  prosecution  of  his  lawful  business,  to  use  every  reasonable 
precaution  to  avoid  their  injury."     Hutchinson  on  Carriers,  p.  447. 
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And  this  rale  has  been  sanctioned  in  many  cases.  Snyder 
TS.  Railroad  Co.,  42  An.  302;  Lott  vs.  Railroad  Co.,  37  An. 
337;  Hogg  vs.  Railroad  Co.,  85  Penn.  St.  293;  Cawley  vs.  Rail- 
road Co.,  98  Penn.  St.  500;  Wharton  on  Negligence,  Sees.  300, 
301;  Thompson  on  Carriers  pp.  344,  345;  Heam  vs.  Railroad  Co.,  34 
An.  160;  Montfort  vs.  Schmidt,  36  An.  750;  Reary  vs.  Railroad  Co., 
40  An.  32.  To  this  mle  the  case  of  Westerfleld  vs.  Levis  Bros.  43  An. 
67,  does  not  apply ;  for  in  that  case  the  negligence  of  the  defendants 
was  fully  established  by  their  having  left  a  heavy  iron  roller,  with 
two  moles  attached  thereto,  unattended  by  a  driver,  an  an  open 
pttMic  street — ^the  males  not  fastened,  and  the  wheels  of  the  roller 
unlocked.  The  aggravated  question  in  that  case  was,  whether  the 
child,  who  was  mortally  injured,  was  of  sufficient  age  and  discretion 
to  have  been  guilty  of  contributory  fault. 

The  general  rule  as  announced  by  Mr.  Wharton,  that  '^  there  is  no 
duty  imposed  upon  the  owner  or  occupant  of  premises  to  keep  them 
in  a  suitable  condition  for  those  who  come  there  for  their  own  con- 
Ttnience^  merelj',  without  any  invitation,  either  express  or  which  may 
faiily  be  implied"  from  the  surrounding  circumstances,  has  been 
sanctioned  in  many  cases.  Sterry  vs.  Nickerson,  120  Mass.  306; 
Pierce  vs.  Whitcomb,  48  Vt.  127;  McAlpin  vs.  Powell,  70  N.  Y.  126; 
Gramlick  vs.  Wurst,  86  Penn.  St.  74;  Railroad  Co.  vs.  Hernch,  23 
Kan.  347;  Morgan  vs.  City  of  Halowell,  57  Me.  375;  Railroad  Co.  vs. 
Carreher,  47  HI.  333;  Murray  vs.  McLean,  57  111.  378. 

In  conclusion  we  can  not  do  better  than  quote  an  illustration  of 
the  role  stated,  from  the  case'of  Hargreaves  vs.  Deacon,  25  Michi- 
gan, 1,  in  which  the  plaintiff  sued  as  administrator  of  his  minor  child 
of  tender  years,  who  was  killed  by  falling  into  a  cistern  of  the  de- 
fendant, which  had  been  left  uncovered ;  and  in  stating  the  duty  of 
protecti6n  and  care  on  the  part  of  the  proprietor  the  court  say: 
*'If  on  private  property,  not  open  of  right  to  the  public,  it  applies 
leas  generally,  and  only  to  those  who  have  a  legal  right  to  be  there, 
and  to  claim  the  care  of  the  occupant  for  their  security,  while  on 
the  premises,  against  negligence,  or  to  those  who  are  directly  in- 
jured by  some  positive  act  involving  more  than  passing  negligence. 
'*  Cases  are  quite  numerous  in  which  the  same  questions  have 
arisen  which  arise  in  this  case,  and  We  have  found  none  which  hold 
that  an  accident  Jrom  negligence  on  private  premises  can  be  made  the 
groand  of  damages,  unless  the  party  injured  has  been  induced  to 
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come  by  personal  invitation,  or  by  employment  which  brings  him  there ^ 
or  by  resorting  there  as  to  a  place  of  busineBs,  or  of  general  resort 
held  out  as  open  to  customers  or  others  whose  lawful  occasions  may  lead 
them  there. 

"  We  have  found  no  support  for  any  rijle  which  would  protect 
those  who  go  when  they  are  not  invited,  but  merely  with  express  or 
tacit  permission,  from  curiosity  or  motives  of  private  convenience  in 
no  way  connected  with  business  or  other  personal|relations  with  the 
occupant." 

On  a  full  and  exhaustive  examination  of  the  facts  furnished  in  the 
record,  and  all  the  authorities  appertaining  thereto,  we  are  fully  con  - 
vinced  that  the  negligence  of  the  defendant  is  not  made  out,  and  the 
plaintiff's  case  must  fail,  and  the  judgment  be  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed ;  and  it  is  now  ordered  that  the  demands  of  the 
plaintiff  be  rejected  at  his  cost  in  both  courts. 

Rehearing  refused. 


No.  10,990. 
Mrs.  Anna  Chapoton  vs.  Her  Creditors. 

Tbo  Hyndic  can  iiiuiDtuin  a  revocatory  action  to  have  a  mortgage  canceled,  if 
given  in  fraud  of  creditors. 

He  may  maintain  tlio  action  against  a  creditor,  as  lie  can  against  a  non -creditor  of 
the  insoWent. 

The  origin,  or  the  date  of  the  claims  of  certain  creditors,  will  not  be  a  cause  of  dis- 
miHsal  of  the  action,  should  it  appear  that  some  of  the  creditors  have  a  right 
under  the  At^tio  Pauliana. 

The  laws  applying  to  the  settlement  of  insolvent  successions  in />art  mo/^rta  ui.ty 
be  construed  with  those  applying  to  proceedings  affecting  the  insolvents. 

Although  a  judgment  is  not  conclusive  on  the  creditors;  similar  in  that  respect  to 
Judgment  against  administrators,  representing  creditors,  the  syndic  can  main- 
tain the  revocatory  action  to  have  the  mortgage  of  a  creditor  annulled,  if  it 
was  given  in  fraud  of  the  creditors. 

APPEAL   from  the  Twenty -third  District  Court,  Parish  of   Iber- 
ville.    Talbot,  J, 


Alex,  Hubert  for  Syndic,  Appellant. 


E,  T.  Florance  for  J.  G.  Spor,  Defendant  and  Appellee. 
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The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  syndic  of  plaintiff's  creditors  brought  suit  to  re- 
Toke  and  annal  a  mortgage  she  executed  in  favor  of  one  of  her 
creditors,  on  the  gronnd  that  it  was  given  a  short  time  prior  to  the 
surrender  of  her  property  to  her  creditors ;  that  she  was  insolvent 
at  the  time,  to  the  knowledge  of  the  mortgagee;  that  it  was  granted 
to  the  creditor  with  the  intention  of  giving  him  an  illegal  and  fraud- 
ulent preference,  to  the  detriment  and  loss  of  other  creditors. 

The  defendants  (the  insolvent  and  the  mortgagee)  tendered  sep- 
arate exceptions  to  plaintiff's  action,  in  which  they  aver',  substan- 
tially, that  it  is  not  competent  for  the  syndic  to  maintain  such  a  suit, 
because,  being  the  representative  of  all  the  creditors,  he  could  not 
champion  the  cause  of  some  against  others,  or  one  class  against  an- 
other class ;  that  creditors  must  litigate  their  claims  inter  seae  and 
en  concurso,  and  not  by  separate  suits  instituted  by  a  syndic. 

The  District  Judge   maintained  these   exceptions,  and  from  the 
judgment  the  syndic  has  appealed. 
The  action  is  revocatory. 

Counsel  representing  one  of  the  defendants  seeks  to  establish  a 
difference  between  a  class  of  actions  brought  under  the  term  Actio 
Pauliana,  for  the  purpose  of  bringing  back  into  the  debtor's  estate 
property  that  has  passed  out  of  it,  and  another  class  brought  to  have 
a  right  annulled,  resting  on  the  property  that  is  still  in  the  debtor's 
estate;  that  is,  suits  in  one  case  against  non- creditors  and  in  the 
other  against  a  co-creditor.  It  is  conceded  that  in  proceedings 
against  those  who  are  not  creditors,  to  bring  into  the  estate  property 
that  has  passed  out  of  it,  the  syndic,  as  the  representative  of  all  the 
creditors,  is  authorized  to  stand  in  judgment. 

But  it  is  contended  that  in  cases  falling  under  the  latter  category, 
where  the  litigation  is  between  creditors  and  creditors,  the  syndic 
can  not  ''take  sides;  "  that  he  must  leave  to  his  constituents  the 
burden  of  settling  their  rights  among  themselves. 

It  is  urged  that  if  this  distinction  be  kept  in  mind  apparent  incon- 
sistencies in  the  deci«ions  will  disappear,  because  suits  by  syndics 
have  been  maintained  where  the  property  which  was  the  subject 
thereof  had  passed  out  of  the  possession  of  the  insolvent,  and  had  to 
be  brought  back,  and  that  suits  had  not  been  maintained  whenever 
the  issue  has  been  the  right  of  priority  of  payment  out  of  the  prop- 
erty surrendered  to  the  syndic. 
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The  law  does  uot  seem  to  contemplate  the  difference  orged  in  giv- 
ing to  the  representative  of  all  the  creditors,  where  there  is  a  ces- 
sion, an  action  to  annul  any  contract,  in  fraud  of  their  rights,  and  in 
authorizing  him  to  sue  and  be  sued  in  everything  respecting  the 
rights  and  actions  which  may  belong  to  the  insolvent  debtor  and 
which  concerns  the  mass  of  creditors.     C.  C.  1970.     R.  S.  1811. 

Judicial  interpretation  recognizes  the  right,  in  matter  of  claims, 
such  as  the  one  under  consideration,  of  creditors  in  a  concuraas,  of 
opposing  the  claim  of  an  alleged  preferred  creditor. 

This  right  has  not  been  held  as  exclusive  and  as  precluding  the 
direct  action  between  a  syndic  and  a  creditor  who  claims  an  ad- 
verse right. 

In  Girard  vs.  Mezier,  13  An.  147,  it  was  held  that  the  creditor  can 
institute  an  action  to  cancel  a  contract  made  in  fraud  of  creditors, 
after  the  cession  of  property. 

The  authority  of  the  syndic  to  bring  a  similar  action  was  not 
questioned. 

In  14  An.  221,  and  other  cases,  it  was  decided  that  the  syndic  was 
incapable  of  standing  in  judgment  in  a  suit  to  have  a  privilege  rec- 
ognized ;  that  be  represents  the  mass  and  not  individual  creditors. 

This  must  be  held  correct  when  creditors  bring  suit  to  establish 
their  claims  as  against  their  co-creditors,  for  the  syndic  can  not  stand 
in  judgment  for  the  purpose.  The  creditors  have  an  ihterest  in  a 
fund  to  be  distributed  by  the  court  and  must  contest  in  the  distribu- 
tion contradictorily  with  each  other. 

The  syndic  is  without  authority  to  oppose  a  creditor  in  this  re- 
spect or  to  recognize  his  claim  in  any  manner,  so  as  to  bind  the 
other  creditors. 

But  when  a  creditor  has  a  right  on  property  and  holds  it  against 
the  canciir8U8  and  it  becomes  necessary  to  invoke  the  Actio  Pauliana 
to  have  the  property  brought  to  the  estate  free  from  incumbrance, 
the  syndic  has  authority  to  stand  in  judgment. 

The  question  arose  in  the  case  of  Byrne  &  Co.  vs.  Their  Creditors, 
33  An.  201,  in  which  it  was  urged  that  the  syndic  is  without  author- 
ity to  question  the  validity  of  any  claims  on  the  part  of  creditors. 

The  court  held  that  his  duty  requires  that  he  should  resist  all 
claims  which  he  suspects  as  illegal  or  fraudulent,  and  maintained 
his  answer  setting  up  the  nullity  of  the  judgment  of  one  of  the 
creditors. 
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^'  The  right  to  plead  in  behalf  of  the  estate  and  of  the  creditors 
being  once  recognized  in  the  syndic,  can  not  be  affected  or  modified 
by  the  nature,  origin  or  the  date  of  the  claims  of  any  creditor  of 
the  estate.'* 

We  have  referred  to  the  law  authorizing  the  syndic  to  stand  in 
judgment  in  all  matters  of  interest  to  the  creditors. 

The  grounds  nrged  for  restricting  the  right  to  non- creditors,  in  a 
revocatory  action,  are  that  judgment  may  be  rendered  annulling 
a  mortgage  given  before  the  claims  of  some  creditors  were  created, 
and  to  this  judgment  such  creditors  would  not  be  entitled. 

It  sometimes  happens  in  a  concurso  that  creditors  have  rights  in 
which  their  co-creditors  do  not  share. 

A  fund  may  be  distributed  among  particular  creditors  who  have 
privileges. 

''  The  revocatory  action  may  be  instituted  by  a  syndic  or  adminis- 
trator without  regard  to  the  date  or  origin  of  the  claims  of  the 
creditors."     SulHce  vs.  Gradenigo,  15  An.  582. 
In  distributing  the  funds  the  syndic  represents  all  the  creditors. 
In  suing  to  establish  a  right  he  may  be  placed  in  a  position  in 
opposition  to  the  illegal  and  fraudulent  demands  of  one  or  more  of 
the  creditors. 
The  next  objection : 

A  suit  of  the  latter  character  would  not,  if  decided  against  the 
syndic,  constitute  res  a^judicata  against  the  creditors. 
This  is  correct. 

The  decree  between  the  creditor  and  syndic  would  bind  them,  but 
would  not  bind  the  creditors  in  all  respects.  In  this  we  do  not  find 
eanse  to  dismiss  the  action. 

A  decree  against  an  administrator  representing  creditors  does  not 
nnqnalifledly  bind  the  latter.  That  would  not  be  considered  good 
ground  to  dismiss  an  action  against  an  administrator. 

The  laws  applying  to  the  settlement  of  insolvent  successions  in 
pari  materia  may  be  taken  and  construed  together  with  those  ap- 
plying to  proceedings  in  insolvency,  as  one  system  and  as  explanatory 
of  each  other. 

Although  a  judgment  may  not  be  conclusive  on  the  creditors 
similar  in  that  respect  to  judgment  against  administrators  represent- 
,    ing  creditors,  the  syndic  can  maintain  the  revocatory  action  to  have 
28 
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the  mortgage  of  a  creditor  annulled  if  it  was  given  in  frand  of  credi- 
tors.   The  State  ex  rel.  Cohen  vs.  Judge,  41  An.  41. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed ;  that  the  case  be  remanded 
to  the  lower  court ;  that  it  be  reinstated  on  its  docket  for  further 
proceedings  according  to  law,  appellee  to  pay  costs  of  appeal. 


No.  10,984. 

Ihe  Statb  bx  rel.  New  Orleans  &  Lake  Railroad  Compant 

vs.  City  of  New  Orleans  bt  al. 

A  relator  who  applies  for  a  mandamus  to  compel  the  granting  of  a  suspenslTO 
appeal  may  discontinue  his  application  at  any  time  before  Judgment  thereon. 


Buckf  Dinkelspiel  &  Hart  for  the  Relator. 


Carleton  Hunt,  City  Attorney,  for  the  Respondents. 


On  Motion  to  Discontinue. 
The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  Since  the  submission  of  this  case,  but  before  the  de- 
cision, the  relator  has  moved  to  discontinue  its  application  for  the 
extraordinary  writs  herein  invoked. 

Counsel  for  the  city  opposes  the  motion  and  insists  that  the  case 
should  be  decided.  Art.  491,  C.  P.,  declares  that  "The  plaintiff 
may,  in  every  stage  of  the  suit  previous  to  judgment  being  rendered, 
discontinue  the  suit  on  paying  the  costs." 

This  alone  affords  ample  warrant  for  relator's  action.  But,  aside 
from  this,  it  would  be  worse  than  idle  for  us  to  determine  whether 
or  not  the  respondent  judge  should  be  compelled  by  mandamus 
to  grant  a  suspensive  appeal  from  an  order  rendered  by  him 
when  the  relator,  the  only  party  who  wants  the  appeal,  and 
who  invokes  our  aid  to  enforce  it,  in  effect  withdraws  his  applica- 
tion for  the  appeal,  and  abandons  his  proceedings  in  this  court 
enforce  it. 

The  motion  to  discontinue  is  granted. 
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No.  10,996.  . 
ICss.  Emma  Patubbau  vs.  Frederick  WiLBEBt,  McOardlb  bt  als. 

AND 

A.  Wii<BBBT's   Sons  Lumber  and   Shinqle   Co.  vs.  Mrs.   Emma 

Patureau,  Consolidated. 

A  Joint  owner  of  swamp  land  Is  at  liberty  to  cut  and  remove  timber  from  the  com- 
munity witbout  becoming  amenable  to  charge  of  tort  or  trespass  as  against  the 
CO -proprietor. 

Ib  snch  ease  tbe  person  cutting  and  remoTing  timber  for  purposes  of  manufacture 
without  waste  or  other  deterioration  to  the  premises  is  not  liable  ex  delicto,  but 
ex  qnoH  contractu.  And  the  measure  of  damages  is  the  value  of  the  trees,  when 
taken  at  the  stump. 

APPEAL  from  the  Twenty -third  District  Court,  Parish  of  Iberville. 
Talboty  J. 


Samuel  Matthews  for  Plaintiff  and  Appellant. 


Sims  &  Gondran  and  A,  Tabot  contra. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  In  the  former  of  these  consolidated  causes  the 
plamtiif  seeks  to  recover  of  the  several  defendants  damages  in  solido 
to  the  amount  of  $3866,  as  the  value  of  his  alleged  one- half  interest 
in  1122  cypress  trees,  that  they  had  wrongfully  and  tortiously  cut, 
felled  and  removed  a  certain  tract  of  swamp  land,  designated  as 
section  62,  township  9,  of  range  10  east,  situated  west  of  the  Mis- 
Biflsippi  river,  of  which  she  was,  at  the  time,  half  owner  with  the 
plaintiffs  in  the  latter  of  said  consolidated  causes — same  being  a  suit 
for  the  partition  of  the  common  property  by  licitation. 

Some  resistance  was  at  first  made  on  the  part  of  the  plaintiff 
Patureau  to  the  order  of  consolidation,  and  to  an  adverse  ruling 
in  this  regard  she  reserved  a  bill.  She,  also,  appeared  and  filed  an 
answer  in  the  partition  suit,  and  insisted  upon  a  division  in  kind. 
But  she  subsequently  appeared  in  the  consolidated  cases  and  filed  a 
waiver  of  her  demand  for  a  partition  in  kind,  and  consented  that  a 
sale  be  made — thus  practically  removing  her  objection  to  the  consol- 
idation of  the  two  causes,  as  her  consent  to  the  sale  necessarily 
abandons  her  claim  to  a  severance. 
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This  leaves  but  one  issae  in  the  case — the  valne  of  the  trees. 

The  jndge  a  quo  found  the  number  of  trees  cut  to  be  824,  and  fixed 
their  valne  at  |1  a  piece  at  the  stnmp ;  and  gave  plaintiff  judgment 
for  $412,  or  one- half  of  their  value. 

From  that  decree  plaintiff  Patureau  appeals,  and  demands  an  in- 
creased allowance. 

Whether  or  not  the  amount  of  the  judgment  should  be  increased 
depends  upon  one  ruling  of  the  judge  a  ^o,  rejecting  evidence  of 
<<  the  market  value  "  of  the  raw  material — that  is  to  say,  the  value 
of  the  trees  for  the  purpose  of  the  manufacture  of  the  trees  into  lum- 
ber, thus  restricting  the  plaintiff  to  the  value  of  the  trees  as  they 
were  taken  in  the  forest. 

His  theory  was,  that  inasmuch  as  the  Wilbert  Sons  Lumber  and 
Shingle  Company  was  the  half  owner  with  Mr.  Patureau  of  the 
lands  as  well  as  all  the  timber  growing  thereon,  they  had  a  perfect 
right  to  cut  and  remove  the  timber  therefrom  without  becoming 
amenable  to  a  charge  of  trespass  on  the  part  of  the  co -proprietor; 
and,  possessing  that  right,  it  had  a  corresponding  right  to  contract 
with  others  to  cut  and  remove  timber  for  it  without  their  becoming 
thus  amenable ;  hence  defendants  were  not  liable  ex  deliciOj  but  only 
ex  quati  contractu. 

This  proposition  is  not  quite  clear  or  altogether  free  from  diffi- 
culty, but  we  can  not  see  how  defendants  can  be  held  liable  for  tort 
or  trespass  on  land  in  which  they  have  a  one -half  interest  to  the 
other  CO -proprietors  by  the  simple  cutting  and  removing  of  trees 
for  manufacture  and  sale,  in  the  ordinary  course  of  afiPairs,  and 
without  waste  or  destruction. 

A  simple  course  is  always  open  to  a  dissatisfied  co- proprietor,  suit 
for  partition,  and  that  has  been  availed  of. 

Under  the  law  and  evidence,  the  judgment  appealed  from  seems 
to  have  done  substantial  justice,  and  it  is  affirmed. 


No.  10,980. 
J.  T.  McClbllan,  Tax  Collector,  vs.  R.  L.  PBTnoRBW. 

44   866|    The  agent  of  the  manufacturer  of  clooks  In  another  State  who  solicits  orders  for 
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them  In  Louisiana  is  not  subject  to  the  payment  of  a  license  tax. 

The  agent  would  be  liable  to  the  tax  imposed  by  Sec.  7^,  Act  No.  160  of  1890,  If  the 
clocks  had  been  shipped  to  Louisiana,  and  after  they  had  been  located  In 
Louisiana,  the  agent  by  peddling  them  disposed  of  them. 
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Whether  the  tax  can  b«  imposed,  eftber  directly  on  the  goods  Introduced  Into  the 
State,  or  by  license  on  the  party,  who  is  entrusted  with  their  sale,  depends  upon 
the  fact,  whether  the  goods  have  been  Incorporated  Into  the  general  mass  of 
property  subject  to  taxation. 

U  the  mannf  actnrer  in  another  State  sends  an  agent  to  Louisiana  to  find  a  purcha- 
ser for  his  manufactured  goods,  still  at  the  factory,  and  he  takes  orders  and  the 
goods  are  shipped  directly  to  the  agent  to  be  dellyered  to  the  purchaser,  he  Is 
not  liable  to  said  tax  imposed  by  said  act.  It  is  Immaterial  whether  the  sale  Is 
perfected  by  delivery.  The  clause  of  the  Constitution  of  the  United  States 
which  declares  that  Congress  shall  have  the  power  to  regulate  commerce 
among  the  several  States  extends  to  negotiations  for  the  sale  of  manufactured 
articles  solicited  in  anotlier  State.  Therefore  any  license  tax  Imposed  upon  an 
sgentor  solicitor  for  soliciting  orders  for  said  goods,  by  sample,  Is  In  violation 
of  said  clause  of  the  Constitution  of  the  United  States. 

A  tax  collector  has  the  same  remedy  to  enforce  the  payment  of  parish  as  State 
taxes  and  licenses. 

A  tax  on  a  peddler  is  sufficiently  graduated  when  a  specific  sum  Is  Imposed  upon 
them. 


4  PPEAL.  from  the  Eighth  District  Court,  Parish  of  Madison. 
ix    Montgomery^  J. 


A,  L.  Slack  for  Plaintiff  and  Appellee : 

L  A  suit  against  a  corporation.  Improperly  docketed  as  against  the  agent,  in- 
dividually, can  not  prejudice  plaintiff's  rights.  If  from  the  petition  and  the  ad- 
missions it  appears  it  is  In  fact  a  suit  against  the  corporation. 

1  A  tax  collector  has  the  same  remedy  to  enforce  the  collection  of  parish  as 
State  taxes.  Sec.  6,  Act  106  of  1890;  Sec.  84,  Act  1888,  p.  139.  The  imposition  of  a 
license  tax  carries  with  It  the  Implied  power  to  collect  It. 

3.  A  license  tax  at  a  stated  sum  against  clock  vendors  Is  sufficiently  "  graduated.'* 
State  vs.  Chapin  ftGenerelly,  36  An.  76;  40  An.  468. 

4.  Ibter-Statb  Comhbbcb.  A  license  tax  against  one  who,  as  the  agent  of  a  firm 
in  another  State,  simply  canvasses  for  his  principal  and  takes  orders  which 
are  sent  to  and  filled  by  his  principal,  is  a  regulation  of  commerce.  In  re 
White,  Am.  Dig.  1891, p.  740;  but  where  the  agent  exhibits  samples  and  the  sale 
is  conditional  on  the  delivery  of  the  goods,  and  they  are  consigned  to  the 
agent  in  this  State  and  are  by  him  delivered  to  the  purchaser,  this  Is  not  a  re- 
straint on  commerce.    Bobbins  Case,  120  U.  S.  486,  and  cases  cited  below. 

6.  A  license  tax  on  clock  vendors,  under  Sec.  13,  Rev.  Act  1890,  where  no  discrimi- 
nation is  made,  is  legal  and  not  in  restraint  of  commerce.  Howe  Ma.  Co.  vs 
Gage,  676;  Am.  Dig.  1890,  p.  631;  Robblns  vs.  Dist.,  120  U.  S.  489;  Am.  Dig.  1889,  p. 
608;  Am.  Dig.  1890,  p.  681;  Am.  Dig.  1891,  p.  35;  lb.  p.  740. 

&  The  rule  simplified  is :  Mere  taking  of  orders  to  introduce  goods  into  this 
State  Is  interstate  commerce;  but  when  orders  are  taken,  and,  under  the  same, 
goods  are  consigned  to  the  agent  here  and  are  by  him  delivered  here  to  the 
purchaser,  this  is  no  restraint  on  commerce,  and  such  business  Is  taxable,  as  It 
is  carried  on  in  the  State  concerning  property  that  has  become  mobilized  with 
the  mass  of  the  property  in  the  State.    See  authorities  above. 
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Tax  OoUector  vs.  Pettigrew. 


Bell  <£r  Randolph  for  Defendant  and  Appellant : 

Section  13  of  Act  No.  150,  Acts  of  1890,  which  declares  "  all  traveling  vendors  o/ 
stoves,  lightning  rods  and  clocks  shall  pay  license  annually  of  $200  in  eacU 
parish  of  the  State,"  in  respect  to  appellants,  is  repugnant  to  paragraph  3,  Sec 
8,  Article  1,  of  the  Constitution  of  the  United  States  and  the  license  demanded 
of  them  is  illegal.  39  An.,  p.  630  and  p.  853;  Robbins  vs  Taxing  District,  Shelt>x 
County,  Tenn.,  120  U.  8.  489;  State  vs.  Agee,  Vol.  3,  Southern  Reporter,  p.  856;  Id 
re  Kimmel,  41  Fed.   Reporter,  p.  775 ;  Asher  vs.  State  of  Texas.  128  U.  S.  129. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  tax  collector  proceeded  by  role  against 
the  defendant  as  agent  of  the  Seth  Thomas  Clock  Company,  a  corpora- 
tion domiciled  in  the  State  of  New  York,  to  enforce  the  collection 
of  State  and  parish  licenses  against  said  company  as  clock  vendors, 
imposed  by  Sec.  18  of  the  Revenue  Act  of  1890. 

An  exception  was  filed  by  defendant,  denying  the  right  of  the 
plaintiff  to  sue  for  the  lieense  due  the  parish  of  Madison. 

The  tax  collector  needs  no  special  authority  to  collect  the  tax. 
The  amount  of  the  tax  and  the  delivery  to  him  of  blank  licenses  and 
the  tax  rolls  is  a  sufficient  basis  for  his  authority  to  enforce  the  col- 
lection of  the  tax  or  license. 

But  we  think  the  authority  for  him  to  collect  by  legal  process  is 
contained  in  Act  106  of  1890,  and  Act  84  of  1888. 

The  exception  was  overruled,  and  the  defendant  answered  denying 
liability  because  the  licenee  was  not  graduated,  and  that  the  license 
imposed  was  a  tax  upon  interstate  commerce. 

The  license  tax  was  a  specific  sum  for  the  business  conducted  by 
defendant.  It  was  the  only  practical  method  of  imposing  the  license 
tax,  as  there  was  no  means  of  graduating  the  license  among  dif- 
erent  peddlers  of  the  same  kind  of  goods.    40  An.  463;  35.  An.  76. 

On  the  second  objection,  the  facts  agreed  upon  to  determine  the 
liability  of  the  defendant  are  as  follows : 

That  the  agent  Pettig^w  is  temporarily  in  the  parish  of  Madison 
as  the  solicitor  of  the  Seth  Thomas  Clock  Company,  a  corporation 
domiciled  in  the  State  and  city  of  New  York,  a  manufacturer  of  clocks, 
and  that  the  said  Pettigrew  is  engaged  in  said  parish  in  soliciting 
orders  from  purchasers  with  a  view  of  introducing  said  clocks  into  the 
State.  That  he  obtains  orders,  forwards  same  by  mail  to  the  said 
clock  company,  then  ships  the  clocks  to  points  convenient  to  the 
purchaser,  and  they  are  delivered  by  the  company  at  its  own  ex- 
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pense  in  this  parish.  There  have  heen  two  wagons  employed  to 
deiiyer  said  clocks  to  the  purchaeer.  This  delivery  is  generally  made 
under  the  direction  of  defendant. 

The  said  defendant  has  no  interest  in  or  title  to  said  clocks.    The 
sales  are  generally  made  on  a  credit  as  per  attached  blank  note,  which 
is  signed  hy  the  purchaser  at  the  time  of  purchase,  and  forwarded 
to  said  Seth  Thomas  Clock  Company.     In  traveling  and  soliciting 
ttid  orders  as  above  said  defendant  carries  along  a  sample  clock  to 
show  its  style  and  operation  and  makes  his  sales  by  said  sample. 
For  his  services  he  is  paid  a  salary  by  said  clock  company. 
It  is  admitted  that  on  orders  so  received  said  company  has  de- 
livered clocks  in  this  parish  to  purchasers.     It  is  admitted  parish 
license  is  same  as  State,  as  provided  by  Sec.  13  of  the  revenue  act. 
The  note  attached  to  the  agreement,  and  a  part  of  it,  is  as  follows : 

"136.  P.  O.     State  of ,  189—. 

"On  or  before  the  first  day  of after  date,  I  promise  to  pay 

to  Seth  Thomas  Clock  Company,  or  order,  the  thirty -six  dollars, 
Talne  received,  without  discount  or  ofPset,  waiving  all  rights  to  ex- 
emption allowed  us  by  law  as  to  the  debt,  with  interest  at  the  rate 
of  eight  per  cent,  from  date,  if  not  paid  when  due  and  presented. 
This  note  is  given  for  one  Fashion  Calendar  Clock,  which  I  have 
this  day  purchased  from  said  Seth  Thomas  Clock  Company,  to  be 

delivered  at premises  within days  from  this  date.     This 

note  is  to  be  void  only  upon  the  condition  that  said  Seth  Thomas 
Clock  Company  refuse  to  deliver  the  said  Fashion  clock  as  above 
specified,  and  for  no  other  cause  whatever. 

"  There  are  no  outside  contracts  or  conditions  affecting  the  sale  of 
this  note  except  what  is  herein  specified." 

There  was  judgment  rendered  in  favor  of  the  plaintiff,  the  tax- 
collector,  from  which  the  defendant  appealed. 

The  reasons  assigned  for  the  judgment  were  that  when  the  clocks 
reached  Louisiana  they  were  still  the  property  of  the  defendants 
and  remained  their  property  until  delivered  to  the  purchasers;  that 
the  agent  was  not  a  drummer  but  a  vendor  of  clocks,  as  the  sale  was 
not  completed  until  the  clock  was  delivered  to  the  purchaser. 

If  the  clocks  had  been  shipped  to  Louisiana,  the  place  of  their 
destination,  and  were  to  remain  there  until  a  purchaser  could  be 
fonnd,  there  can  be  no  doubt  that  they  would  then  have  been  incor- 
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poratfdd  into  the  general  mass  of  the  property  of  the  State,  subject 
to  taxation. 

This  is  clearly  enanciated  in  the  cases  of  Machine  Company  vs. 
Gage,  100  U.  S.,  page  676;  Brown  vs.  Hooston,  114  U.  S.,  page  622  ; 
and  Robbins  vs.  Shelby  County  Taxing  District,  120  U.  S.  489;  Hard- 
ware Company  vs.  Sheriff,  89  An.  849. 

In  the  Robbins  case,  120  U.  S.  489,  the  court  said : 

'<  In  a  word,  it  may  be  said  that  in  the  matter  of  interstate  com* 
merce  the  United  States  are  but  one  country,  and  are  and  must  be 
subject  to  one  system  of  regulations,  and  not  to  a  multitude  of  sys- 
tems. The  doctrine  of  the  freedom  of  that  commerce,  except  as 
regulated  by  Congress,  is  so  firmly  established  that  it  is  unnecessary 
to  enlarge  further  upon  the  subject. 

<<In  view  of  these  fundamental  principles,  which  are  to  govern 
our  decision,  we  may  approach  the  question  submitted  to  us  in  the 
present  case,  and  inquire  whether  it  is  competent  for  a  State  to  levy 
a  tax  or  impose  any  other  restrictions  upon  the  citizens  or  inhabit- 
ants of  other  States,  for  selling  or  seeking  to  sell  their  goods  in  such 
State  before  they  are  introduced  therein.  Do  not  such  restrictions 
affect  the  very  foundation  of  interstate  trade?  How  is  a  manufac- 
turer or  a  merchant  of  one  State  to  sell  his  goods  in  another  State 
without  in  some  way  obtaining  orders  therefor?  Must  he.be  com- 
pelled to  send  them  at  a  venture,  without  knowing  whether  there  is 
any  demand  for  them?  " 

The  prohibition  to  levy  a  license  for  the  sale  of  goods  situated  in 
another  State  does  not  depend  upon  the  actual  sale  of  the  goods.  It 
extends  to  the  negotiation  for  the  sale  of  the  good^  to  their  intro- 
duction into  the  State,  and  the  opening  a  market  for  them. 

If  the  goods  are  situated  in  the  State,  having  been  shipped  there 
for  sale,  and  the  negotiations  are  then  made  in  relation  to  their  final 
disposition,  they  are  subject  to  taxation,  as  they  have  been  incor- 
porated into  the  general  mass  of  property  subject  to  taxation. 

It  does  not  then  make  any  difference  where  they  were  manu- 
factured. 

Had  the  defendants  shipped  their  clocks  to  the  State,  and  then 

endeavored  to  find  purchasers  for  them  by  peddling  them  through 
the  parish  of  Madison,  they  would  have  made  themselves  liable  to 
the  license  imposed  by  the  revenue  Act  of  1890.     100  U.  S.  676. 
The  admissions  show  that  the  defendant  employed  a  solicitor  who 
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exhibited  a  sample  clock  in  order  to  procure  orders.  The  clocks 
were  in  New  York  at  the  manufactory  when  the  orders  were 
soticited. 

When  an  order  for  a  clock  was  obtained  it  was  shipped  to  the  de* 
fendant  solicitor  for  delivery.  He  delivered  them  by  a  wagon,  having 
two  of  these  vehicles  in  his  service.  The  clocks  were  shipped  to 
convenient  points  for  delivery  to  the  purchaser  by  defendant's 
agent. 

After  the  orders  were  obtained  the  clocks,  in  fact,  were  shipped 
directly  to  the  purchaser. 

The  fact  that  their  agent]received  and  delivered  them  can  not  so 
locate  them  in  the  State  as  to  make  them  a  part  of  the  general 
mass  of  the  property  subject  to  taxation.  They  became  so  when  del- 
ivered to  the  purchaser. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  now  ordered  that  there  be 
jadgment  in  favor  of  defendant,  and  plaintiff's  demand  be  rejected 
and  dismissed. 
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No.  10,999.  46  i3g>| 

Succession  of  A.  Q.  Waddbll. 

On  Opposition  to  account. 
The  widow  and  children  having  proven  their  necessitous  condition  at  the  death  of 

tlie  husband  of  the  former  and  the  father  of  the  latter,  are  entitled  to  the 

amount  of  $1000  from  the  assets  of  the  succession, 
from  this  amount  must  be  deducted  the  value  of  the  property  of  the  succession 

she  has  received. 
The  succession  should  not  receive  credit  for  the  value  of  property  the  title  to 

which  Is  not  proven. 
The  widow  and  minors'  portion  being  a  provision  for  the  destitute,  can  not  be 

waived  In  favor  of  a  creditor  and  carried  on  the  account  of  administrator  as  a 

claim  ranked  after  bis. 
Frivileges  on  a  crop  must  be  paid  from  the  proceeds  of  the  crop  on  which  advances 

were  made,  and  not  from  the  proceeds  of  crops  of  subsequent  years. 
Protest  was  not  necessary ;  fee  can  not  be  charged. 

APPEAL  from  the  Eighth  District  Gonrt,  Parish  of  East  Carroll. 
Montgomery ,  J.  

J.  M,  Kennedy  and  E.  J.  Deloney  for  Tatrix  and  Administrator, 
Appellees,  cited:  O.  C,  Art.  8252:  31  An.  645;  32  An.  459;  29  An. 
708;  27  An.  99;  18  An.  852. 
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C.  8.  Wyly,  contra,  cited:    C.  C,  Art.  2418,  Art.  8262,  Arts.  534^ 
586,549;   11  An.  886. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  saccession  of  A.  G.  Waddell  was  opened  in  Sep- 
tember, 1887,  in  which  month  the  administrator  qualified.  The  de- 
cedent left  a  widow  and  four  minor  children. 

The  administrator,  in  January,  1889,  filed  a  provisional  account, 
showing  for  distribution  a  balance  of  $2660.04. 

On  the  tableau  of  debts  and  distribution  of  funds  he  placed  the 
claim  of  the  widow  and  the  children  of  the  deceased  as  creditors  for 
$1000,  as  being  in  necessitous  circumstances  and  as  not  possessing 
that  amount  in  their  own  right. 

Jane  Waddell,  widow  and  tutrix,  intervened,  joining  the  adminis- 
trator in  his  petition,  that  the  tableau  allowing  her  $1000  be  homol- 
ogated. 

R.  H.  Hamlin,  D.  G.  Tutt  Grocer  Co.,  and  Ohaffe  &  Powell  op- 
posed the  account  and  tableau. 

The  administrator  carried  the  account  of  D.  G.  Tutt  Grocer  Co.  on 
the  tableau  for  the  sum  of  $122.60,  as  ordinary  creditors. 

This  firm  opposed  on  the  ground  that  they  had  a  right  to  $155.12. 

The  court  amended  the  account  and  allowed  $142.10. 

The  only  remaining  difference  as  to  the  creditor  is,  with  reference 
to  a  fee  of  protest  of  $8.02. 

The  administrator  carried  the  claim  of  Ohaffe  &  Powell  on  the 
tableau  for  the  sum  of  $1411.38,  with  privilege  on  the  crop,  as  fur- 
nishers of  supplies,  and  $414.78  as  an  ordinary  debt. 

They  opposed  the  account  and  tableau,  alleging  that  under  their 
contract  they  were  to  impute  the  payments  as  they  saw  proper; 
that  after  exercising  that  right  of  imputation  they  aver  that  they  re- 
mained creditors  of  the  succession  for  the  sum  of  $1858.45,  being  a 
balance  of  advances  to  cultivate,  gather  and  prepare  for  market  the 
crop  in  1887,  on  which  they  claim  a  privilege  and  pledge  under  their 
contract. 

The  opposing  creditors  to  the  account  opposed  the  $1000  to  Jane 
Waddell,  widow,  and  children,  as  not  being  in  necessitous  circum- 
stances, and  they  alleged  that  she  had  taken  possession  of  succession 
property  exceeding  said  amount,  disposing  of  part  of  same,  and  that 
she  had  not  rendered  an  account  thereof  to  the  administrators. 


NEW  ORLEANS,  MARCH,  1892.  368 

Succession  of  Waddell. 

Jadgment  was  rendered  l^omologatmg  the  account,  amending  the 
;  ablean  as  before  mentioned,  in  so  far  as  relates  to  the  claim  of  D» 
G.  Tatt  Grocer  Company,  and  dismissing  the  opposition  of  Chafle 
k  Powell.     The  latter  have  appealed. 

The  opponents  admit  that  the  administrator's  account  is  in  the 
main  correct. 

The  issne  relates  to  the  $1000  allowed  to  the  widow  and  minors; 
the  total  due  Chaff e  &  Powell  and  the  privileges  they  claim,  and 
to  a  very  small  amount  claimed  by  Tutt  Grocer  Company,  to  which 
we  have  already  referred. 

The  flOOO,  widow  and  minors^  claim.  The  widow  and  minor 
children,  having  proven  their  necessitous  condition  at  the 
death  of  the  husband  and  father,  are  entitled  to  the  amount  of 
flOOO,  less  the  value  of  any  property  received  by  her. 

It  Lb  contended  by  the  opponents  that  the  value  of  six  mules 
should  be  deducted  from  the  amount.  They  charge  that  these  mules 
were  appropriated  by  the  widow. 

It  IB  not  stated  that  they  were  appraised  and  their  value  carried 
in  the  inventory  as  part  of  the  assets  of  the  succession. 

The  administrator's  acts  are  not  complained  of,  and  we  have  na 
reason  to  infer  that  he  has  not  properly  discharged  his  trust. 

He  qualified  a  short  time  after  the  succession  had  been  opened* 
Prior  to  qualifying  he  was  the  custodian  of  the  property. 

It  is  not  stated  that  the  least  claim  was  made  by  him  to  these 
mnles. 

There  were  still  three  of  these  mules  remaining  when  the  case  was 
tried.    Two  had  died.    The  number  was  five,  not  six  as  claimed. 

Some  time  prior  to  the  death  of  Waddell  these  mules  were  assessed 
in  the  name  of  his  mother-in-law. 

She  claimed  them,  took  them  in  her  possession,  and  on  the  trial 
offered  testimony  to  prove  that  they  are  hers. 

While  the  testimony  is  not  conclusive  as  to  her  title,  there  is  no 
question  that  she  was  in  possession  of  the  three  remaining  when  the 
case  was  tried,  and  that  she  took  possession  of  the  five  as  an  owner. 

The  succession  can  not  be  credited  with  the  value  of  property  to 
which  title  is  not  proven,  and  which  is  not  proven  to  have  been  ap- 
propriated by  the  widow  and  tutrix. 

The  widow  admits  that  she  kept  for  the  use  of  herself  and  children 
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what  little  furniture  there  was.    Its  value  was  $40,  with  which  she 
must  be  charged. 

It  is  not  proven  that  the  other  items  claimed  by  opponents  aa 
amounts  which  should  be  charged  against  the  widow  and  tutrix  were 
appropriated  by  her. 

Alleged  waiver.  The  widow  and  minor's  portion,  under  Act  17, 
March,  1852,  is  a  provision  for  the  destitute,  and  can  not  be  waived 
in  favor  of  a  creditor  and  made  subordinate  to  his  claim  during  the 
settlement  of  the  succession.  It  must  be  paid  without  reference  to 
any  waiver. 

Imputation  of  payment.  The  creditors  Ghaffe  A  Powell  oppose 
the  balance  in  their  favor  against  the  succession,  as  shown  in  the 
tableau  as  being  less  than  the  amount  due  them.  Their  witness 
states  that  on  the  18th  day  of  February,  1887,  A.  G.  Waddell  owed 
them  a  balance  of  $279.97,  advances  on  the  crop  of  1886. 

They  had  in  their  hands  at  the  time  of  the  crop  of  1886  ten  bales 
of  cotton,  which  they  sold. 

The  sale  amounted  to  $416.79,  leaving  a  balance  to'  be  credited  on 
the  account  of  1887. 

The  amount  of  their  account  is  $1863.45,  only  $1445.66  of  which  is 
secured  by  privilege  on  the  crop  of  1887,  after  deducting  the  credits 
to  which  the  succession  has  a  right. 

Fee  of  protest.  The  note  protested  had  been  sent  for  collection 
It  was  not  transferred. 

There  was  no  necessity  for  protest  and  the  fee  is  not  chargeable. 

''A  promissory  note  not  having  been  indorsed  there  was  no  need 
of  protest."     Tiedman,  p.  321. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  charging  the  widow  and  tutrix  Jane  Waddel 
with  the  sum  of  $40,  to]be  deducted  from  the  widow  and  minors'  por- 
tion ;  that  the  claim  of  Powell  &  Chaffe  be  increased  from  $1826  to 
$1863.45;  of  that  amount  the  privilege  on  the  crop  of  1887  is  in- 
creased from  $1411.33  to  $1445.66. 

After  amendment  judgment  affirmed  at  appellee's  costs. 
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No.  11,007. 

«_  -^  44    365' 

Sdwin  XErXiB    ET  Aii.  VS.  Thb   School  Boabd  op  St.  Tammany    ns  868| 

-,  44    866 

Parish  bt  als.  eiiy  aw 

Tlie  residents  and  alleged  tax  payers  In  a  township  in  whom  is  Tested  the  title  of     ^     365 
the  16th  section  for  the  maintenance  of  the  schools  hare  the  right  to  invoke  — 

the  interpoaition  of  the  court  to  annul  a  sale  of  this  section. 
Tender  as  a  prerequisite  to  the  suit  can  not  be  required.    The  price  was  not  re- 

ceived  l>y  tlie  plaintiffs. 
Ko  title  passed  to  the  adjudicatee  of  the  property. 
The  amount  abould  be  returned  by  the  authority  by  which  it  was  received.  In  the 

meantime  plaintiffs  can  prosecute  their  suit  to  have  the  sale  annulled. 
The  general  government  donated  the  16th  sections  to  the  townships  and  authorized 
their  sale  vrlth  the  consent  of  the  inhabitants  residing  within  their  respective 
limits. 
The  legislative  department  of  the  State,  in  compliance  with  the  conditions  of  the 
grant,  adopted  laws  requiring  elections  to  be  held  to  ascertain  the  will  of  a 
majority  of  the  voters  residing  within  the  townships  and  providing  certain 
prerequisites  for  the  sale. 
An  election  not  having  been  held  in  the  .township,  the  return  of  the  election  not 

being  sustained  at  all,  the  adjudication  made  was  null. 
The  16lh  section  offered  for  sale  should  bring  its  appraised  value,  which  can  not 
be  less  than  $1.25  per  acre. 

A  PPEAL  from  the  Eighteenth  District  Court,  Parish  of  St.  Tam- 
*A    many.     ThompsoUj  J, 


Chas,  T.  Madison  for  Plaintiffs  and  Appellees : 

1.  Sixteenth  sections  **  inplace'*  were  donated  by  the  United  States  government  to 
the  people  of  the  township  wherein  they  He,  and  the  question  of  their  sale  is 
remitted  entirely  to  these  people,  and  no  power  exists  In  any  one  to  sell  said 
land  without  the  consent  of  said  citizens  expressed  in  the  mannerfprescribed  by 
law.  SeeCSth  Statutes  at  Large,  p.  600;  R.  S.,  Sees.  2957,  2968, 1318, 1314, 1816  and  1816. 

2.  Under  charge  of  fraud  in  the  administering  of  public  property,  and  as  thepower 
of  the  State  Auditor  to  sell  16th  sections  is  derived  from  a  vote  of  the  residents 
of  the  township  in  which  the  section  is  situated,  oral  proof  by  these  residents 
is  admissible  to  show  that  their  consent  has  never  been  obtained. 

3.  Tender,  as  a  condition  precedent  of  a  suit  in  nullity  of  a  judicial  sale,  is  only 
necessary  when  the  plaintiff  is  claiming  for  himself  the  property  sold.  T¥hat 
defendant  has  paid  for  it  is  presumably  paid  In  such  case  for  account  of  said 
plaintiff,  and  should  be  refunded  by  him. 

No  tender  can  be  made  by  plaintiffs  who,  as  tax  payers,  sue  for  the  nullity  of 
public  property  unlawfully  sold. 

The  proportion  or  contribution  of  each  co-plaintiff  in  the  amount  to  be  ten- 
dered could  not  be  ascertained. 
i.    Tax  payers  have  a  standing  In  court  to  contest  upon  proper  charges  the  valid- 
ity of  municipal  acts  and  contracts -under  it,  whenever  its  enforcement  may 
increase  the  burden  of  taxation.    39  An.  107  and  710. 
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A  petition  of  tax  payers  diaoloses  a  cause  of  action  which  charges  that  a  mtmi' 
cipal  corporation  has,  in  excess  of  its  powers  and  in  violation  of  mandatory 
and  positive  laws,  disposed  of  public  property  committed  to  Its  care.  See  39 
An.  770  and  107. 

School  lands  can  not  be  sold  for  loss  than  their  appraised  value,  and  the  0lj>  - 
praisement  can  never  be  less  than  one  dollar  and  a  quarter  per  acre.  14  An.  186 


J.  Q.  A.  Fellows  for  Defendants  and  Appellants: 

1.  That  where  petitioners  do  not  allege  that  they  are  residents  of  a  particul 
township  and  had  property  and  paid  taxes  therein  they  have  no  right  to  insti  - 
tutesultor  stand  in  judgment  to  annul  the  sale  of  the  16th  section  of  sucli 
township;  that  their  allegation  that  they  are  residents  of  a  certain  ward, 
which  may  include  such  township  will  not  suffice  to  give  them  a  standing  io 
eourt. 

2.  That  if  wrong  has  been  done  to  the  inhabitants  of  a  township  by  the  parlsli 
school  board  in  a  sale  by  it  of  the  16th  section,  it  is  the  duty  of  the  district  at- 
torney to  prosecute  the  board,  and  his  presence  in  any  suit  in  reference  thereto 
Is  essential,  and  for  the  judge  of  the  court  to  instruct  the  grand  jury  In  refer- 
ence thereto.    Act  225  of  1847,  Sec.  34,  p.  187. 

2.  That  when  a  purchaser  of  property  at  public  sale  is  not  charged  with  com- 
plicity in  frauds  or  irregularities  by  which  the  order  of  sale  was  obtained,  nor 
any  knowledge  thereof,  and  when  there  are  no  indications  of  fraud  or  Irregu- 
larity in  the  record,  there  is  no  cause  of  action  shown  against  him . 

4.  A  purchaser  at  a  public  sale  for  cash,  who  has  paid  the  price  of  adjudication 
and  received  a  deed  to  the  property  purchased,  should  have  had  tendered  to 
him  the  price  paid  preliminary  to  the  institution  of  the  suit.  Barelll  vs. 
Gauche,  24  An.  324. 

6.  A  party,  whose  title  is  attacked,  acquired  at  a  public,  judicial  or  semi-judicia 
sale,  on  the  ground  of  irregularities  or  fraud,  by  which  the  order  of  sale  was 
obtained,  can  not  be  required  to  go  behind  the  order  of  sale,  unless  there  be  a 
charge  of  fraud,  brought  home  to  him  as  a  party  thereto;  that  he  is  pro- 
tected by  the  decree  or  order  of  sale,  and  is  not  bound  to  look  beyond  it. 
Succession  of  Finnegar,25  An.  65;  Trezevant  vs.  Courtney,  23  An.  628;  Burke  vs. 
Tregue,  22  An.  629;  Woods  vs.  Lee,  21  An.  505. 

6«  A  survey  preliminary  to  the  sale  of  a  16th  section  is  not  required.  Sec.  1313,  B. 
S.,  excepts  the  16th  section.  The  return  of  the  parish  treasurer,  whose  duty  was 
to  have  had  the  survey  made,  if  one  was  necessary ,  and  the  payment  of  the  cost 
of  survey,  is  not  overcome  by  witnesses  living  at  a  distance,  who  testify  that 
they  did  not  know  a  survey  was  made 

7.  Section  1315,  R.  S.,  refers  to  school  lands  belonging  to  the  State,  and  does  not 
apply  to  16th  sections,  which  are  not  lands  belonging  to  the  State,  but  to  the 
township  in  which  they  are  situated.  There  is  no  necessity  of  a  resurvey  of 
the  16th  section  preliminary  to  a  sale. 

8.  There  is  no  law  fixing  a  limit  as  to  quantity  or  size  of  parcels  in  the  sale  of  the 
16th  sections.    This  sale  was  made  in  quarter  sections. 

9.  In  sale  of  lands  surveyed  by  the  United  States,  there  is  no  other  description  as 
to  lines  and  boundaries  necessary  than  to  designate  the  land  by  the  section 
(or  part  of  a  section),  township  and  range. 

10.  There  is  no  other  limit  as  to  the  price  of  16th  sections  than  that  of  appraise- 
ment. This  land  was  sold  for  fifty  cents  an  acre,  the  value  fixed  by  three  sworn 
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appraisers,  and  the  highest  price  for  which  unimproyed  lands  sold  in  the  neigh  - 
borhood ;  one  (Sec.  9,  adjoining)  being  seventy-five  cents  per  acre,  there  could 
not  be  a  rescission  of  sale  beyond  moiety. 

11.  Sixteenth  section  lands,  scrip  for  such  lands,  seminary  lands,  Agricultural  and 
Mechanical  College  lands,  swamp  lands,  public  improvements  lands,  and  free 
school  lands,  are  separate  and  distinct  classes  of  lands  and  have  had  separate 
legislation  for  each,  and  the  laws  framed  for  the  administration  of  the  free 
school  lands  do  not  apply  to  any  of  the  other  classes  of  lands,  and  especially 
to  the  16th  sections. 

11  The  retnrn  of  the  justice  of  the  peace  who  held  the  election  is  the  best  evidence 
of  where  and  how  and  when  the  election  was  held.  His  return,  a  sworn  ofQcer 
of  the  law,  can  not  be  disproved,  nor  would  such  election  be  held  invalid,  if, 
after  four  years,  parties  who  remembered  with  difficulty  most  transactions 
should  say  they  did  not  vote,  especially  when  no  one  of  them  could  swear 
he  lived  in  the  township,  nor  that  he  was  opposed  to  the  sale  or  would  have 
voted  against  the  sale,  had  he  been  present  at  the  election. 

13.  Telle,  in  43  An.  1155,  alleged  Taylor  had  purchased  this  16th  section  for  him- 
self (Telle).    He  ean  not  now  be  permitted  to  set  up  the  nullity  of  the  sale. 

14.  The  admissions  of  co-defendants  of  their  own  turpitude  can  not  implicate 
the  other  defendant,  when  there  Is  no  Intimation  or  knowledge  on  his  part  of 
their  fraud. 


The  opinion  of  the  court  was  delivered  by 

Bbbaxjz,  J.  Plaintiffs  sne  to  annul  the  sale  of  the  16th  sec- 
tion of  township  7,  range  15  east,  adjudicated  to  defendant  Tay- 
lor, by  the  parish  treasurer  of  St.  Tammany  parish,  on  the  17th 
day  of  December,  1887,  for  the  sum  of  $250  cash.  They  charge 
fraud  and  allege  non-compliance  with  legal  requisites. 

The  school  board  joins  the  plaintiffs.  The  defendant  filed  an  ex- 
ception of  no  cause  of  action,  and  that  petitioners  had  no  right  to 
stand  in  judgment.     He  also  pleads  a  want  of  tender. 

These  exceptions  were  overruled. 

The  defendant  Taylor  in  his  answer  sets  up  the  validity  of  the  sale. 

Judgment  was  rendered  against  him,  from  which  he  prosecutes 
this  appeal. 

No  evidence  was  introduced  on  the  trial  of  the  exceptions. 

The  District  Judge  having  heard  the  testimony  of  the  witnesses, 
on  the  merits — part  of  which  related  to  the  issues  which  had  been 
raised  by  the  overruled  exceptions,  decided  that  the  alleged  tax 
payers  reside  in  said  township. 

The  conclusion  of  the  District  Judge  on  an  issue  of  fact  will  not 
be  disturbed  on  appeal,  where  no  error  is  shown  and  it  appears  cor- 
rect. 37  An.  623.  The  names  of  at  least  two  of  the  petitioners  are 
on  the  list  of  voters,  and,  it  is  alleged,  voted  in  favor  of  the  said  sale. 
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If  they  were  residentB  of  the  township,  and  voted  for  the  sale,  they 
are  to  be  considered  as  residents  as  alleged  in  the  petition  to  hairo 
the  sale  annnlled. 

The  illegal  disposition  of  pnblic  property  can  be  avoided  or  annoll  - 
ed  at  the  instance  of  individual  tax  payers. 

<<  The  courts  may  be  safely  trusted  to  prevent  the  abuse  of  their 
process  in  such  cases."     Orampton  vs.  Zabriskie,  101  U.  S.  601. 

We  will  not  maintain  the  plea  of  the  want  of  tender. 

The  adjudicatee  has  placed  the  amount  of  his  bid — ^less  costs — ^in 
the  treasury  of  the  State. 

The  title  of  the  land  has  not  passed  from  the  township  to  the  said 
defendant. 

Those  applying  for  a  decree  annulling  the  sale  have  authority  to 
stand  in  judgment.  * 

They  have  not  the  least  control  over  the  price  received. 

The  State  is  a  trustee  of  the  lands  or  of  the  proceeds  of  their  sale. 

When  the  lands  are  sold  in  compliance  with  law  the  amount  is 
placed  to  the  credit  of  the  township,  and  the  interest  is  applied  to 
the  maintenance  of  its  schools. 

If  the  title  is  not  such  as  to  divest  the  owner,  the  trustee  holds  the 
proceeds  of  the  sale  illegally;  it  should  be  returned  to  the  pur- 
chaser. 

The  State,  as  an  act  of  justice,  should  return  the  amount,  and 
doubtless  if  application  to  the  legislative  department  be  made,  au- 
thority for  its  return  would  be  granted. 

In  the  meantime  we  can  not  give  sanction,  even  temporarily,  to  a 
sale  that  is  null,  by  deciding  that  the  defendant  shall  hold  until  the 
plaintiffs  tender  an  amount  which  they  have  not  received  and  for 
which  they  are  not  responsible. 

On  the  Merits. 

The  sixteenth  section  should  be  sold  in  the  manner  directed  by 
law,  and  in  the  apportionment  of  the  interest  paid  by  the  State  on 
the  proceeds,  each  township  is  entitled  to  the  interest  on  the  sums 
arising  from  the  sale  of  its  school  lands. 

Act  of  Congress  of  the  United  States  approved  February  15,  1843, 
authorized  the  sales  of  lands  previously  reserved  and  appropriated 
for  the  use  of  schools  within  this  State,  and  authorized  the  invest- 
ment of  the  money  arising  from  the  sale  thereof  in  some  productive 
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fond,  aDd  the  proceeds  to  be  applied  ander  the  direction  of  the  legis- 
lature to  the  support  of  the  schools  within  the  several  townships  for 
which  they  were  reserved,  and  for  no  other  purpose. 

These  lands  are  to  be  sold  under  this  act  with  the  consent  of  the 
inhabitants  of  the  township. 
This  was  made  one  of  the  conditions  of  the  g;rant. 
The  ri^ht  of  the  general  government  to  dispose  of  these  lands,  as 
has  been  done,  and  of  requiring  compliance  with  the  condition  of  the 
donation  has  ne^er  been  denied. 

In  several  decisions  of  the  United  States  Supreme  Court  the  right 
to  require  compliance  has  been  recognized. 

In  conformity  with  the  requirement  by  the  government  the  State 
legislature,  also,  has  adopted  laws  to  govern  in  the  disposition  of 
these  landp. 

It  is  made  the  duty  of  the  parish  treasurers  to  take  the  sense  of  the 
mhabitants  of  the  township  whether  or  not  any  land  donated  by 
Congress  for  the  use  of  schools  shall  be  sold,  and  the  proceeds  in- 
vested as  authorized. 
Polls  shall  be  opened  at  the  most  public   places  in  the  township 

after  advertisement  of  thirty  days. 

The  evidence  satisfies  us,  as  it  did  the  District  Judge,  that  no 
polls  were  opened  and  no  election  was  held. 

Witnesses  whose  names  appear  on  the  list  of  the  names  of  voters, 
sd  having  cast  their  votes  at  the  election  for  the  sale,  declare  that 
they  did  not  vote. 

Twelve  names  are  on  the  list  as  having  voted. 

The  witness  at  whose  residence  the  election  is  returned  as  having 
been  held  declares  that  he  saw  no  box  and  no  ballots.  Only  two 
persons  came.  They  did  not  vote,  for  no  election  was  held,  he  says. 
The  return  of  the  justice  of  the  peace  that  twelve  persons  voted  is 
not  sustained  by  the  testimony  of  record.  Evidence  that  required 
notice  of  the  election  was  given  is  not  satisfactorily  shown.  The  law 
iras  not  complied  with.  It  was  never  contemplated  that  these  lands 
should  be  disposed  of  without  obtaining  the  consent  of  a  majority  of 
the  voters  after  a  compliance  with  the  legal  prerequisites. 

Without  an  election  the  order  to  sell  was  void  and  the  adjudica- 
tion did  not  confer  any  rights. 

In  selling  school  lands  a  sale  not  authorized  by  an  election  is  a 
nollity.  The  right  to  sell  depends  upon  compliance  with  the  statute. 
24 
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The  land  was  sold  for  less  than  $1.25  per  acre. 

Sec.  84  of  Act.  821  of  1855  proyides  that  in  no  case  shall  the 
be  adjudicated  for  less  than  $1.25  an  acre.    This  act  did  not  reqnix"^ 
;   an  appraisement  of  school  land  before  the  sale. 

Sec.  84  of  said  act  makes  proyision  for  an  appraisement. 

In  construing  these  two, acts  the  court  held  ^'  that  the  meaning^ 
Sec.  84  is,  tha^t  the  land  should  bring  its  appraised  yalue,  but  that; 
no  case  it  should  be  appraised  or  sold  for  less  than  $1.25  an  acre." 
School  Directors  ys.  Coleman,  14  An.  186. 

To  the  same  effect  is  Sec.  2944  of  the  Reyised  Statutes. 

In  the  case  to  which  we  haye  just  referred  the  sale  was  annulled 
solely  on  the  ground  stated. 

In  the  case  under  consideration  the  adyertisement  was  not  made 
as  required;  the  election  was  not  held,  and  the  property  was  ad- 
judicated for  much  less  than  the  amount  fixed  by  law. 

Judgment  affirmed  at  appellant's  costs. 
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No.  11,000. 
G.  J.  Rbilby  vs.  His  Creditors. 

A  devt>lutive  appeal  lies  from  an  interlocutory  decree  consolidating  the  proceedin 
in  u  surrender  made  by  a  commercial  partner,  individually  to  his  individual 
creditors,  with  those  of  the  surrender  made  by  him  and  his  co- partner,  as 
commercial  partners  and  as  a  firm,  to  the  partnership  creditors,  even  though  a 
suspensive  appeal  does  not  lie  from  the  decree,  because  its  execution  could 
cause  no  irreparable  injury. 

A  decree  consolidating  the  two  proceedings  is  proper.  Far  from  causing  any  In- 
Jury  to  either  class  of  creditors,  or  to  any  party  concerned,  the  decree  enures 
to  the  benefit  of  all  such  parties,  by  securing  to  them  a  speedy  and  uniform 
administration  of  their  respective  rights. 


APPEAL  from  the  Sixteenth  District  Court  for  the  Parish  of  East 
Feliciana.     Brame,  J. 


W.  F.  Keman  for  Appellants. 


John  H.  Stone  contra. 
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Reiley  vs.  Creditors. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  waa  deliyered  by 

BsRMUDEZ,  0.  J.    It  is  claimed  that  the  appeal  herein  should  be 
dismisaed,  for  the  reason  that  the  decree  complained  of  is  not  a 
final  judgment,  but  an  interlocutory  order,  the  [execution  of  which 
can  cause  no  irreparable  injury. 

It  appears  that  the  two  members  composing  the  firm  of  Reiley  & 
Co.  went  into  court  as  co- partners,  claimed  the  benefit  of  the  insol- 
Tent  laws  and  surrendered  to  their  creditors  all  the  property  of  the 
concern. 

The  cession  was  accepted  and  a  syndic  was  elected  and  qualified. 

Beiley,  one  of  the  members,  subsequently  made  a  surrender  in  his. 
individual  capacity,  as  well  to  his  personal  creditors  as  to  those  of 
the  firm  to  which  he  belonged,  giving  statements  of  his  assets  and 
of  the  respective  liabilities  of  both  the  firm  and  himself. 

The  cession  was  accepted,  and  on  the  application  of  certain  cred- 
itors a  provisional  syndic  was  appointed. 

The  syndic  elected  in  the  insolvency  proceedings  of  Reiley  &  Co. 
then  intervened  in  those  of  Geo.  J.  Reiley  and  moved  that  the  pro- 
ceedings be  consolidated  with  those  in  the  insolvency  of  G.  J.  Reiley 
&  Co. ,  for  the  reason  that  Reiley,  a  commercial  partner  of  Reiley  & 
Co. ,  should  have  made  a  surrender  of  his  individual  estate  in  said 
insolvency,  and  that  the  administration  of  his  insolvent  estate  should 
be  committed  to  the  syndic  of  the  insolvency  of  Reiley  &  Co. 

The  motion  was  opposed  by  Blair,  an  individual  creditor  of  Geo. 
J.  Reiley. 

After  hearing,  the  court  ordered  that  the  motion  to  consolidate 
be  sustained  and  the  opposition  of  Blair  be  overruled. 
.  From  this  decree  Reiley  and  Blair  have  taken  an  appeal,  furnish- 
ing a  bond  for  $250  if  the  appeal  be  suspensive,  and  for  $100  if  devo- 
lutive. The  appeal  was  perfected  by  their  giving  each  a  bond  for 
$100,  therefore  not  as  a  suspevMve  but  as  a  devolutive  appeal. 

Contending  arguendo  that  no  suspensive  appeal  could  be  taken 
from  the  order  to  consolidate,  it  by  no  means  follows  that  a  devo- 
lutive appeal  does  not  lie  from  it.  The  appellants  can  not  be 
deprived  of  the  constitutional  right  of  appealing  in  that  way ;  other- 
wise no  interlocutory  decree  against  them  could  ever  be  revised  and 
corrected,  if  erroneous. 

The  motion  to  dismiss  is  overruled. 
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Re  I  ley  vs  Creditors. 

On  thb  Merits. 

The  qaestion  presented  is  simply  whether  the  decree  consolidat- 
ing the  proceedings  in  the  insolvency  of  Reiley  as  an  individual 
with  those  in  the  insolvency  of  the  commercial  firm  of  G.  J.  Rei]e3r 
&  Co.  was  correctly  rendered. 

The  cession  was  made  in  the  last  proceedings,  by  G.  J.  Reiley  and 
John  B.  Dunn,  who  appeared  in  proper  pergons  for  the  purpose.  The 
bilan  and  affidavit  are  signed  by  both  of  them. 

When  the  cession  was  accepted  by  the  court  all  the  property  of 
the  insolvent  debtors  vested  fully  in  their  creditors,  and  the  syndic, 
when  elected,  was  entitled  to  claim  and  recover  and  administer  the 
same  according  to  law.     R.  S.  1791. 

The  members,  as  individuals,  were  liable  to  the  partnership  credit- 
ors in  aolido  as  much  as  though  they  were  individual  creditors,  al- 
though their  rights  against  the  property  surrendered  ranked  those  of 
the  individual  creditors.  If  the  property  abandoned  proves  insuffl* 
cient  to  pay  the  partnership  creditors,  these  can  have  recourse 
against  the  individual  property  of  the  members  in  their  individual 
capacity.  So  that  the  creditors  of  the  firm  are  also  the  creditors  of 
the  individuals  composing  it,  and  remain  such,  notwithstanding  an 
individual  surrender;  the  individual  creditors  having,  however,  no 
preference  over  those  of  the  partnership  on  the  individaal  property 
of  the  individual  members. 

This  is  so  true  that  the  syndic  of  the  partnership  insolvency 
would  have  a  right,  in  a  proper  case,  to  seize  the  individual  property 
of  the  members  to  secure  the  claims  of  the  partnership  creditors. 

It  is  notorious  to  the  profession  and  to  the  bench,  that  it  is  usual 
that  whenever  a  surrender  is  made  to  partnership  creditors  the  in- 
dividual members,  at  the  same  time,  make  a  cession  of  their  in- 
dividaal property  to  their  individual  creditors,  and  the  rights  of 
both  classes  of  creditors  are  liquidated  and  disposed  of  in  the  part- 
nership insolvency  proceedings. 

It  is  impossible  to  conceive  why,  where  this  is  not  done  by  thB 
surrendering  partners,  the  court  should  not  cumulate  the  proceed- 
ings in  the  individual  cession  with  those  in  the  partnership  surrender* 

It  does  seem  that,  on  the  contrary,  far  from  causing  any  injury,  spe- 
cially'an  irreparable  injury,  such  action  on  the  part  of  the  court  would 
benefit  both  the  partnership  and  individaal  creditors  of  the  members, 
as  partners  and  as  individuals,  by  securing  to  them  a  speedy  and 
uniform  administration  and  liquidation  of  their  respectiv  rights. 

Judgment  affirmed. 
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\  PPEAL  from  the  Eighth  District  Court,  Parish  of  East  Carroll. 
Montgomery,  J, 


A 


J.  M.  Kennedy  and  Jos,  E,  Ransdell  for  the  Appellees : 

Under  the  law,  married  women  are  not  tui  juris.  In  their  case  incapacity  is  the  rule ; 
capacity  the  exception.  Their  incapacity  to  contract  is  specially  declared  by 
law.    C.  C.  17S2. 

Where  the  law  provides  certain  formalities  to  be  observed,  and  certain  things  to 
b«  done,  in  order  to  bind  a  married  woman,  these  formalities  must  be  complied 
with,  and  those  things  done,  else  she  is  not  bound. 

The  statute  of  March  27, 1835,  now  Art.  129  of  the  Civil  Code,  which  capacitates  or 
authorizes  msirrled  women  to  renounce  their  paraphernal  and  other  rights 
against  their  husbands  in  favor  of  third  persons,  requires  that  the  notary  who 
takes  the  renunciation  shall  explain  to  the  wife,  out  of  the  presence  of  her 
husband,  the  nature  of  those  rights,  and  of  the  renunciation  she  is  about  to 
make,  and  shall  set  forth  in  the  act  itself  the  fact  of  this  explanation  being 
made.    C.  C.  129. 

When  the  certificate  of  the  notary  in  the  act  falls  to  detail  and  set  forth  this  ex- 
planation, as  required  by  the  law,  it  is  fatally  defective;  and  the  renunciation 
is  invalid,  and  of  no  effect.  Sue.  of  Gremillon,  4  An.  411;  Ashford  vs.  Tibbitts, 
11  An.  167. 

The  granting  of  a  certificate  by  a  judge  authorizing  married  women  to  mortgage 
their  separate  property  for  borrowed  money,  etc.,  under  Arts.  127,  etc.,  of  the 
Civil  Code,  Is  a  judicial  act,  not  to  be  likened  to  the  mere  ministerial  duty  of 
the  notary  in  cases  of  renunciation;  and  the  presumptions  obtaining  in  favor 
of  the  regularity  and  validity  of  the  acts  and  certificate  of  the  judicial,  do  not 
obtain  in  favor  ol  those  of  the  ministerial  officer.    37  An.  218;  30  An.  811. 
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Succession  of  J.  W.  Montoombby. 
On  Opposition  to  Account. 

The  rennncration  of  a  married  woman  to  her  rights  against  her  husband  and  his 
property.  In  order  to  be  valid  and  binding,  must  have  been  made  as  required 
by  the  act  of  1835  embodied  In  R.  C.  C,  Art.  129. 

The  notary  must  have  explained  to  her,  out  of  ihe  presence  of  her  husband,  the 
nature  of  ber  rights  and  that  of  the  contract  she  agrees  to,  and  must  have  de- 
tailed tbe  circumstances  and  the  occurrence  in  the  act. 

A  failure  to  comply  with  the  requirements  of  the  law,  which  are  conditions  prece- 
dent, vitiates  the  renunciation. 

The  presumption  ornvna  rite  acta  does  not  attach  in  a  case  like  this. 

It  does  In  tbat  of  a  District  Judge  authorizing  a  married  woman  to  borrow  and 
mort^ase,  because  he  Is  a.  judicial  o^cer  empowered  to  hear  and  determine; 
but  not  in  that  of  a  notary,  who  Is  a  ministerial  officer  who  has  no  judgment 
whatever  to  exercise  and  pronounce. 

The  burden  is  on  the  creditor  who  opposes  the  renunciation  of  a  married  woman 
in  order  to  defeat  her  money  and  mortgage  claims  against  her  husband  and  his 
property  to  show,  by  legal  evidence,  that  the  essential  formalities  required  by 
Art.  129,  K.  C.  C,  as  conditions  precedent  for  the  validity  of  the  renunciation, 
have  been  observed. 
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J,  L,  Dagg  and  C.  8.  Wyly  contra : 

The  law  reqaires  the  notary  to  explain  yerhally  to  the  married  woman,  out  of  her 
husband's  presence,  the  nature  of  her  rights  and  of  the  contract  she  agrees  to, 
and  the  court  will  presume  that  he  did  his  duty  in  this  respect,  as  he  is  a  sworn 
officer,  aid  there  is  no  proof  that  he  failed  In  his  duty.    A  sworn  oflQcer  is  al- 
ways presumed  to  have  done  his  duty  until  the  contrary  is  proven.    28  An.  232 ; 
Hennen's^igest,  "Evidence,"  III  (d),  No.  17,  and  authorities  cited. 

The  declarations  of  parties  to  a  public  act  can  not  be  contradicted  by  those  who 
made  the  declarations,  unless  upon  allegations  of  fraud,  duress  or  error.  16 
An.  307. 

Although  the  notary's  act  does  not  recite  that  he  explained  yerbally  to  the  mar- 
ried woman,  out  of  her  husband's  presence,  the  nature  of  her  rights,  etc.,  her 
renunciation  will  be  held  valid  for  the  same  reason  that  a  married  woman  was 
held  bound  for  her  note  executed,  under  the  authorisation  of  the  Judge,  notwith  - 
standing  the  certificate  of  the  Judge  did  not  state  that  she  was  examined  by 
him  separate  and  apart  from  her  husband,  as  required  by  Art  128,  B.  C.  C.  28 
An.  232. 

The  fact  that  the  notary  is  a  ministerial  officer,  while  the  judge  is  a  Judicial  officer, 
does  not  change  the  character  of  the  duties  required  of  each  in  reference  to  the 
recitals  to  be  made  by  each  respectively.  The  judge,  in  making  the  examina- 
tion required  by  Art.  127,  R.  C.  C,  and  in  deciding  whether  or  not  the  authority 
to  borrow  money  should  be  granted,  performs,  perhaps,  a  judicial  function. 
But  when  he  draws  the  certificate  required  by  Art.  128  his  act  Is  purely  minis- 
terial, as  much  so  as  is  that  of  the  notary  in  making  the  recitals  required  by 
Art.  129.    Hence  the  decision  in  the  Locke  case  (28  An.  182)  Is  directly  in  point. 

It  having  been  held  thai,  in  the  absence  of  allegations  and  proof  of  fraud,  the  wife 
can  not  contradict  the  judge's  certificate  and  thereby  be  relieved  of  her  obliga- 
tions, so  much  more  should  she,  in  the  absence  of  allegations  and  proof  of 
fraud,  duress  or  error,  be  held  to  her  mere  renunciation  of  rights  in  an  act  in 
which  she  assumed  no  obligations.  Pilchervs.  Schwartz  A;  Pugh,  28  An.  (not 
reported ;  see  Opinion  Book  45,  folio  407). 


The  opinion  of  the  court  was  delivered  by 

Bebmudez,  C.  J.  This  controversy  involves  the  validity  of  a 
wife's  rennnciation  of  her  rights  against  her  husband  and  the  prop- 
erty mortgaged  by  him,  in  favor  of  a  creditor. 

J.  W.  Montgomery  having  died,  his  widow  filed  an  account  of  her 
administration  of  his  estate,  on  which  she  placed  herself  as  a  creditor 
for  $6307,  with  the  legal  mortgage  accorded  by  law  to  secure  its 
payment,  the  same  to  be  satisfied  in  preference  to  the  claims  of  all 
other  creditors. 

The  account  was  opposed.  Mrs.  Montgomery  having  died,  her 
son  was  appointed  to  succeed  her,  and  he  filed  another  account, 
adopting  that  previously  presented. 

There  was  judgment  dismissing  the  opposition  and  maintaining  the 
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ebum  and  the  mortg^age  contended  for  in  fayor  of  Mrs.  Montg;omery 
and  of  her  siiccession. 
It  is  from  that  judgment  that  the  present  appeal  is  taken. 
There  is  no  contention  as  to  the  amount  of  the  claim  and  as  to  a 
proper  reg^istry  of  it,  at  the  date  of  the  mortgage  by  Montgomery  in 
favor  of  Davis,  in  1881. 

The  titig^tion  relates  to  the  validity  of  the  renunciation,  mention- 
ed in  the  notarial  act,  as  having  been  made  by  Mrs.  Montgomery. 
That  instrument  contains  the  following  declaration : 
'*  I  certify  that  there  does  not  exist  on  the  Deesona  and  other  plan- 
tations any  mortgage,  except  the  following  legal  mortgage  in  favor 
of  Mrs.  Eliza  Vail,  wife  of  the  mortgagor,  for  $6945.05,  recorded  on 
the  3d  day  of  August,  1874 ;  and  she  appears  and  declares  that  she 
lenoonces   unto  said  Q.  Malin  Davis  her  right  of  mortgage  on  said 
property,   and  agrees  that  his  mortgage  shall  take  precedence  of 
hers,  and  she  further  declares  that  she  has  no  other  mortgage  against 
herhuahand's  property,  recorded  or  otherwise." 

It  is  claimed  that  this  renunciation  meets  the  requirements  of  the 
law.  R.  C.  0.  129,  originally  aot  of  1835,  March  27,  Sec.  2,  which 
reads  aa  follows : 

*^  Married  women,  above  the  age  of  twenty -one  years,  shall  have 
the  right,  with  the  consent  of  their  husbands,  by  act  framed  before 
a  notary  public,  to  renounce  in  favor  of  third  persons  their  matri- 
monial, dotal,  paraphernal  and  other  rights.  The  notary  public,  be- 
fore receiving  the  signature  of  any  married  woman,  shall  detail  in 
the  act  and  explain  verbally  to  said  married  woman,  out  of  the  pres- 
ence of  her  husband,  the  nature  of  her  rights  and  of  the  contract 
she  agrees  to."     Also  R.  S.  1717,  2518.  3985. 

On  the  other  hand  it  is  contended  that  the  recital  does  not  show 
that  those  legal  exigencies  have  been  satisfied,  and  therefore,  in  the 
absence  of  such,  the  renunciation  is  defective  and  null. 

A  simple  reading  of  the  provision  forcibly  impresses  upon  the 
mind  that  the  law  permits  a  renunciation,  provided  the  notary,  be- 
fore receiving  the  signature  ef  the  married  woman,  explains  to  her 
verbally,  out  of  the  presence  of  her  husband :  1.  The  nature  of  her 
rights  and  that  of  the  contract  she  agrees  to.  2.  That  he  shows  that 
he  has  done  so,  by  detailing,  in  the  act,  the  nature  of  the  double  in- 
formation which  he  has  thus  given  her;  and  that  the  formalities 
have  been  fully  observed .     It  is  not  until  after  he  has  so  furnished  her 
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this  information  and  thus  detailed  what  has  occurred  that  he  li 
authority  to  receive  her  signature. 

A  compliance  with  those  requirements  is  an  essential  conditioia. 
precedent,  for  the  yalidity  of  such  renunciations,  which  is  ezactod 
for  the  protection  of  married  woman  who  are  <f»ope«  conctZu;  in  order 
to  shield  them,  as  effectually  as  practicable,  from  marital  pres- 
sure, intimidation  or  captation.     It  is  nothing  but  just  that  they 
should  previously  know  their  rights,  just  as  they  are,  with  precision^ 
and  it  is  for  that  purpose  that  the  notary  is  required  to  inform  them, 
and  to  show  how  he  has  done  so  in  order  that  they  may  not  after* 
ward  deny  that  they  had  full  knowledge  of  those  rights,  the  whole, 
of  course,  to  occur  out  of  the  presence  of  the  husband.    The  proof 
which  the  law  allows  to  show  that  those  formalities  have  been  gone 
through  faithfully  is  the  notary's  recital  in  the  act. 

In  the  matter  of  the  succession  of  Gremillon,  4  An.  411,  the  dec- 
laration made  by  the  parish  judge,  actiug  as  a  notary,  was  attacked 
as  insufficient  and  it  was  so  held ;  yet  by  reference  to  the  act  it  is 
perceived  that  it  declares  that  Mrs.  Gremillon  voluntarily  appeared, 
with  her  husband's  authority,  to  renounce  generally  to  all  the  rights 
whatever  she  had  on  the  property  mortgaged  by  her  husband  in 
favor  of  Poydras,  whereupon  the  judge  explained  to  her  specifically 
the  rights  which  the  law  accords  her  in  such  a  case,  which  he  classi- 
fied under  Jive  heads,  covering  upward  of  a  close  written  page,  wind- 
ing up  with  a  statement  that  she  notwithstanding  persisted  in  re- 
nouncing, and  had  declared  that  neither  she  nor  her  heirs  would 
ever  run  counter  the  mortgage  for  any  motive  whatsoever.  See  rec- 
ord No.  1188  in  the  clerk's  office. 

It  will  be  noticed  that  the  parish  judge,  ex -o^cto  notary,  had  failed 
to  mention  the  all-important  fact,  if  it  existed,  that  all  this  had  oc- 
curred **  out  of  the  presence  of  the  husband.^ ^ 

The  then  court,  therefore,  said :  The  statute  of  1835  *  *  • 
contains  the  proviso  that  the  notary  public,  before  receiving  the  sig- 
nature of  any  married  woman,  shall  detail  in  the  act  and  verbally 
explain  to  her,  out  of  the  presence  of  her  husband,  the  nature  of  her 
rights  and  of  the  contract  she  agrees  to.  A  substantial  compliance 
with  the  proviso  is  essential  to  the  validity  of  the  renunciation. 
One  of  its  motives  was  to  guard  the  wife  against  the  influence  of  the 
husband,  the  moral  effect  of  whose  presence  might  control  her  wOI 
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to  the  prejudice  of  her  interest.    This  formality  was  disregarded  in 
the  present  case,  and  the  renunciation  must  be  held  inoperative. 

In  another  case,  Ashford  ys.  Tibitts,  11  An.,  p.  168,  it  appears  from 
the  transcript  that  the  act  of  mortgage  contained  the  following  dec- 
laration by  the  notary: 

"  Then  apx>eared  Mrs.  Harriet  Ashford,  wife  of  said  Tibitts,  who» 
being  by  me  made  acquainted  with  her  rights  and  privileges  on  the 
property  of  her  said  husband,  apart  and  out  of  his  hearing,  did  not* 
withstanding  declare  to  me  that  she  does  by  this  act  formally  re  - 
nounce  the  same  in  favor  of  the  said  Mrs.  Woodruff  for  the  purpose 
aforesaid."     See  record  No.  4460  in  the  clerk's  office. 

It  will  be  observed  that  although  the  notary  stated  that  he  had 
made  the  lady  acquainted  with  her  rights  and  privileges,  out  of  her 
husband's  presence,  he  failed  to  specif y  or  detail  in  the  act  the  nature 
of  the  rights  explained  to  her. 

On  the  contention  that  this  statement  was,  however,  a  substantial 
compliance  with  the  law,  the  then  court  said  in  a  quite  summary  way: 
^^  We  think  that  her  (Mrs.  Ashford's)  mortgage  should  have  been 
recognized,  as  her  renunciation  was  defective,  in  that  the  notary  did 
not  detail  in  the  act  the  nature  of  the  rights  she  renounced,'' 
referring  to  the  statute  1885  and  to  4  An  412,  Succession  of 
Gremillon. 

In  the  instant  case,  it  is  more  than  apparent  that  the  renunciation 
is  fatally  defective,  not  only  because  the  notary  did  not  detail  the 
rights,  the  double  information  which  is  to  be  given  by  him  to  the 
wife,  but  also  because  it  does  not  appear  that  what  transpired,  if 
anything  of  that  kind  did,  occurred  out  of  the  presence  of  the 
husband. 

A  failure  to  have  made  a  recital  in  the  act  of  those  circumstances 
implies  that  the  formalities  were  not  fulfilled,  and  carries  the  nullity 
of  the  renunciation. 

The  further  defence  that  the  presumption  is  that  the  notary,  who 
is  a  sworn  public  officer,  must  be  presumed  to  have  done  his  duty, 
and  that  this  presumption  has  not  been  rebutted,  can  not  hold. 

In  support  of  this  position  decisions  are  invoked  which  go  to  the 
extent  that,  where  a  district  judge  had  issued  a  certificate  to  a  mar- 
ried woman  to  authorize  her  to  borrow  money,  and  in  order  to  secure 
its  reimbursement,  to  mortgage  her  individual  property,  omitting  to 
mention  that  he  had  examined  her  out  of  the  presence  of  her  hus- 
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band,  as  directed  by  the  statute,  the  presumption  omnia  rite  actay, 
that  he  had  done  his  duty  had  been  held  to  attach.  R.  0.  0.  128  ;. 
28  An.  232 ;  Locke  vs.  Lafitte ;  Pilcher  vs.  Schwartz,  Id.  494. 

In  refutation  of  this  contention  it  suffices  to  say  that  the  judge,  in. 
such  cases,  acts  in  his  Judicial  capacity,  exercising  a  judicial  discre- 
tion, hearing  and  determining.  He  is  required  officially  to  ascertaixk 
a  certain  condition  of  things,  and  after  he  has  done  so  to  decide^ 
whether  the  authority  shall  or  not  be  granted ;  so  much  so,  that  in 
A  proper  case  his  refusal  might  be  the  subject  of  an  appeal.  The 
notary,  on  the  contrary,  is  not  a  judicial  officer.  He  is  vested  with 
mere  ministerial  powers.  He  is  a  scribe,  who  has  authority  to  identify 
parties  appearing  before  him  and  authenticate  their  declarations.  In 
cases  of  renunciation  he  is  commanded  to  do  certain  things,  and  he 
must,  where  he  has  done  them,  detailin  the  act  what  he  has  accom-- 
plished.  He  has  no  power  to  refuse  to  receive  the  renunciation,  if 
made  legally,  or  to  approve  or  to  disapprove  the  same.  His  omis- 
sions or  commissions  are  not  judg^xients  subject  to  be  appealed 
from. 

In  the  case  of  Ashford,  11  An.,  in  which  it  appeared  in  the  act  that 
the  notary  stated  that  he  had  made  the  lady  acquainted  with  her 
rights  and  privileges,  the  court  did  not  hold  that  the  presumption 
attached,  that  he  had  done  his  duty. 

It  is  proper  to  add  that  the  burden  of  proving  fulfilment  of  the 
formalities  was  on  the  creditor  who  afflrmedA  valid  renunciation,  and 
not  on  the  wife  who  denied  the  same. 

Judgment  affirmed. 
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No.    11.001. 

August  Rist  vs.  W.  H.  Hartner  bt  al. 

The  plea  ot  prenuUuritff  cau  not  be  successfully  set  up  by  a  tutor  who  has  acquired 
real  estute  in  bis  official  name,  with  due  authority  for  account  of  his  ward,, 
when  sued  by  one  of  them  to  be  recog^nized  as  owner  of  an  undivided  part 
of  the  same. 

The  sale  made  by  him  at  private  sale,  under  advice  of  a  family  meeting,  to  a  third 
party  who  fails  to  pay  the  price  which  was  on  credit  and  who  transfers  the 
property  to  him  in  his  individual  name  and  not  as  tutor,  can  not  be  said  to  have 
been  ratified,  from  the  fact  that,  under  a  settlement  alleged  to  have  taken  place 
between  him  and  the  minor,  a  sum  of  money  passed  to  the  latter,  unlets  it  is 
shown  that  this  was  preceded  by  an  account  and  delivering  of  vouchers,  as  re- 
quired by  Act  361  of  the  K.  C.  C,  and  that  the  minor  knew  of  the  infecting  radi- 
cal vices  which  contaminated  the  act,  and  yet  voluntarily  cured  the  nullities.. 
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The  plea  of  teiMier  of  such  sum,  as  a  condition  precedent  to  the  suit  against  the 
purchaser  and  tbe  tutor  for  the  nullity  of  the  sale  and  revendioation  of  the 
property.  Is  not  well  founded. 

APPEAL  from  the  Sixteenth  District  Court  for  the  Parish  of  East 
Feliciana.     Bramcy  J. 


W"  F.  Kernan  for  Plaintiff  and  Appellant : 

A  minor's  immoTable  property  can  be  sold  only  on  the  advice  of  a  family  meeting, 
by  order  of  the  judge,  at  public  auction,  after  thirty  days'  advertisement.  R. 
C.  S3d-341. 

XMlemade  witbout  the  formalities  prescribed  by  law,  by  a  tutor,  of  the  immov- 
ables of  a  minor,  is  an  absolute  nullity.    Vaughan  vs.  Christine,  3  An.  828. 

Ab  action  for  the  revendioation  of  property  so  sold  is  prescribed  only  by  ten  years 
{rem  tbe  minor's  majority.    lb. 

Where  the  title  of  plaintiff  has  never  been  divested,  his  right  to  recover  the  prop- 
erty is  absolute,  and  not  dependent'upon  any  antecedent  resolution  or  tender 
as  a  condition  precedent  to  the  institutioi^  of  his  suit  in  reveildication.  Heirs 
of  Self  vs.  Taylor,  83  An.  7G9;  Heirs  of  Wood  vs.  Nichols,  B3An.  745;  43  An.  534 

All  that  equity  could  possibly  require  would  be  to  permit  him  to  set  up  his  claim 
in  reconvention.    Heirs  of  Wood  vs.  Nichols,  33  An.  745;  lb.  769;  3  An.  328. 


Wedge,  Kilhoume  &  Stone  for  Defendants  and  Appellees. 


The  opinion  of  the  coart  was  delivered  by 

Bebmudez,  C.  J.  This  is  a  petitory  action  for  a  share  of  certain 
real  estate,  including  a  demand  for  rents  and  revenues. 

It  is  brought  by  a  minor  who  has  become  of  age,  in  his  own  name, 
as  heir  of  his  mother,  and  also  as  heir  of  his  sister.  It  is  directed 
against  a  tntor,  Hartner,  who,  under  the  advice  of  a  family  meeting, 
had  bought  it  for  account  of  the  minors,  whose  tutor  he  was,  and 
one  of  whom  was  the  plaintiff.  Hartner  subsequently  sold  it  to  a 
third  party,  Schutzman,  at  private  sale,  and  acquired  it  back  from 
that  party  in  his  individual  name.  It  is  also  directed  against  that 
party  for  rents  and  revenues. 

The  prayer  is  for  the  nullity  of  both  sales  and  for  the  rents  and 
revenues. 

The  defendant,  Hartner,  pleaded  a  settlement  by  him  with  the 
plaintiff,  which  can  not  be  attacked  collaterally,  by  which  the  plain- 
tiff ratified  the  sale  attacked;  a  want  of  tender  of  the  amount  re- 
ceived by  plaintiff,  $888.73,  under  that  settlement,  and  prematurity 
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of  the  action,  which  can  not  be  broaght  before  a  liquidation  of  'tlie 
sacceBsion  of  plaintiff's  mother,  which  is  still  under  administration. 

The  other  defendant,  Schwartzman,  besides  urges  a  demand  for 
the  value  of  repairs  and  improvements  made  in  good  faith  by  liini 
on  the  property,  and  that  plaintiff  can  not  maintain  this  action 
without  first  tendering  the  amounts  expended. 

There  was  judgment  holding  that  plaintiff  should  have  made  a 
tender  of  $300.25  only,  and  for  not  having  done  so,  dismissing  liis 
suit. 

From  the  judgment  the  plaintiff  appeals,  and  a  prayer  is  made 
that  the  amount  to  be  required  as  a  tender  be  raised  to  that  de*- 
manded  below  ($888.78). 

The  record  shows  that  the  defendant  in  1876,  on  the  advice  of  a 
family  meeting,  purchased  for  account  of  the  three  minors  of  Mrs. 
Rist,  whose  tutor  he  was,  a  plantation  and  a  home  residence,  and 
that  he  did  so,  taking  the  title  in  his  capacity  as  tutor;  that  in  1879, 
on  a  similar  advice,  he  sold  it  at  private  sale  to  one  Schutzman, 
who,  failing  to  pay  for  it,  transferred  it  to  Hartner  in  his  individual 
name,  and  that  it  thus  stands  yet 

It  appears  that  a  settlement  was  made  between  the  plaintiff  and 
the  defendant  after  his  majority,  and  it  is  claimed  that  it  proves 
that  plaintiff  knowingly  ratified  the  sale  to  Schutzman,  taking  in 
place  of  the  plantation  and  the  residence  the  sum  of  $869.23  and  a 
judgment  for  $19.50,  both  amounting  to  the  estimated  value  of  his 
interest  therein. 

The  defences  of  prematurity,  tender  and  ratification  will  be  con- 
sidered in  their  regular  order. 

That  of  prematurity  can  not  hold.  It  does  not  lie  in  the  mouth  of 
the  tutor,  when  sued  by  the  minor  of  age  to  recover  from  him  prop- 
erty acquired  by  him  as  tutor  for  account  of  the  minor  from  the  suc- 
cession of  the  latter' s  mother,  to  say  that  her  succession  has  not 
been  fully  administered,  that  it  owes  debts  and  is  insolvent. 

The  purchase  placed  the  real  estate  in  the  name  of  the  minor,  in 
whom  the  title  vested  and  has  continued  until  legally  alienated  in 
their  name  or  by  themselves. 

It  is  clear  that  one  in  whose  official  name  as  tutor  property  stands 
as  belonging  to  his  wards  is  estopped  from  denying  their  rights  to  it, 
and  can  not  urge  the  plea  of  prematurity  set  up.  41  An.  632,  Bur- 
ney  vs.  Ludeling. 


NEW  ORLEANS,  MARCH,  1892,  881 

Bist  T8,  Hartner  et  al. 


The  final  liquidation  of  the  succession  of  Mrs.  Rist  ie  not  a  condi- 
tion precedent  for  the  validity  of  the  sale  of  her  property  at  sue- 
eeeaion  sale,  which  vests  on  adjudication  to  the  purchaser,  even 
(hoc^h  the  price  be  not  paid  and  the  sale  is  to  an  heir.  In  that 
case  Ihe  remedy  should  be  either  a  nullity  of  the  sale  or  the  pay- 
ment of  the  price  if  due  in  specific  performance. 

The  plea  of  tevider  is  not  maintainable.  The  sale  by  Hartner  to 
Schatxman,  although  made  with  the  advice  of  a  family  meeting,  was 
made  by  private  contract,  not  after  adjudication  preceded  by  adver- 
tisement. The  sale  was  a  nullity  and  did  not  divest  the  minors  of 
their  title  to  the  property,  which  could  not  be  transferred  unless  after 
eompliance  with  legal  exigencies. 

The  price  of  adjudication  to  Hartner  as  tutor  was  not  paid.  It 
remained  due,  subject  to  a  final  settlement  with  the  mother's  succes- 
«on.  Heirs  can  purchase  that  way  in  successions  in  which  they  in- 
herit 

The  sale  from  Hartner,  tutor,  to  Schutzman  was  made  entirely  on 
eredit,  no  money  passed  from  the  purchaser  to  the  vendor,  and  the 
minoiBcan  not  be  said  to  have  received  any  consideration  even  iu' 
directly. 

The  sale  or  the  transfer  by  Schutzman  to  Hartner  is  in  the  latter's 
name  individually,  and  purports  to  have  been  made  for  ca»hj  ac*- 
knowledged  paid  and  received ;  but  this  pa3rment  must  not  be  consider- 
ed as  a  reality.  In  their  brief  counsel  for  appellees  say  that  Schutz- 
man/ailing  to  pay  for  the  property  transferred  it  back  to  Hartner, 
individually. 

Sorely,  as  Hartner,  tutor,  received  nothing  from  Schutzman,  it 
can  not  be  conceived  how  the  minors  can  be  asked  to  make  any 
tender,  if  the  plea  refers  to  the  price  of  that  sale,  which  it  possibly 
does  not. 

It  certainly  first  relates  to  the  amount  secured  by  plaintiff  under 
the  alleged  agreement  averred  by  Hartner,  and  second  to  the  value 
of  the  improvements  and  repairs  claimed  by  Schutzman. 

In  the  just  decided  case  of  the  same  plaintiff  against  the  same  de- 
fendant, No.  11,002,  for  an  account  of  tutorship,  a  plea  of  tender  for 
the  1300.25,  said  to  have  been  received  under  the  settlement,  it  has 
been  held  that  tender  could  not  be  required.  For  the  reason 
there  given,  the  same  ruling  must  be  made  here,  as  that  sum  forms 
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part  of  the  $888.73  which,  it  is  insisted,  should  have  been  offerecl 
before  snit. 

In  relation  to  the  ^plea  of  want  of  tender  for  the  difference,  whicli 
the  lower  court  declined  to  require,  but  which  is  asked  by  answer  to 
the  appeal,  and  likewise  touching  the  defence  of  ratification,  it  suf- 
fices to  say  that,  if  the  amount  was  received  as  alleged,  it  can  not^ 
be  considered  prima  facie  as  paid  in  settlement  of  the  sales  by  Hart- 
ner to  Schutzman  and  by  the  latter  to  the  former,  for  the  obvious 
reasons  that  it  could  have  been  only  an  agreement  or  contract  be- 
tween the  tutor  and  the  minor,  not  preceded  by  the  account  required 
l>y  Art.  361,  R.  C.  C,  and  therefore  a  nullity;  and  that  the  very  sale 
claimed  to  have  been  ratified  was  subsequently  set  at  naught  by 
Schutzman,  and  his  ostensible  title  annulled.    The  evidence  does 
not  show  that,  if  the  amount  was  designed  to  have   been  paid  by 
Hartner  to  plaintiff  in  settlement  of  his  rights  in  and  to  the  property, 
or  as  a  purchase  price  of  the  same,  it  was  understood  in  that  light 
by  the  plaintiff,  who  may.have  treated  it  as  an  adjustment  and  liqui- 
dation of  other  business  accounts.     The  testimony  explanatory  of 
of  the  receipt  preponderates  the  other  way,  and  establishes  the  re- 
verse of  the  pretension. 

The  ratification  of  a  transaction  which  is  a  nullity  is  a  recognitive 
and  confirmative  act,  and  can  not  be  successfully  pressed  unless  it 
is  shown  to  have  taken  place  with  a  full  knowledge  of  the  circum- 
stances and  formal  intention  to  cure  the  radical  vice  contaminating 
it  and  with  which  it  is  infected,  by  an  unreserved  sanction  and 
approval. 

The  plaintiff  does  not  urge,  on  appeal,  error  in  the  dismissal  of 
his  claim  for  rents  and  revenues  against  Schutzman,  and  the  latter 
does  not  insist  on  his  for  improvements  and  repairs.  Both  may  be 
considered  as  abandoned,  but  without  prejudice  to  their  rights,  if 
any,  to  demand  the  same  in  another  proceeding. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed  and  annulled;  and  it  is  now  ordered  and  adjudged 
that  the  plaintiff  be  recognized  as  the  owner  of  the  undivided  five- 
twelfths  of  the  property  described  in  the  petition,  without  prejudice 
to  the  rights  of  either  and  all  of  the  parties  to  set  up  and  urge  any 
claim  not  herein  passed  upon,  touching  which  the  same  are  reserved ; 
the  costs  of  the  lower  court  and  those  on  appeal  to  be  paid  share 
alike  by  the  defendants. 
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No.   10,993. 

J.  B.  Hobson  et  al.  vs. .Glenn  D.  Peake. 

1.   Where  a  succession  owes  no  debts  and  has  been  unconditionally  accepted  by 
the  heirs,  wbo  are  in  actual  possession  of  the  estate  through  an  agent  duly  au- 
thorized, an  administration  is  unnecessary  and  illegal;  and  when  such  proceed- 
ings are  carried  on  with  the  full  knowledge  of  the  agent  of  the  absent  heirs, 
who  hlmaelt  becomes  a  purchaser  at  a  sale  made  therein,  such  a  sale,  so  far  a» 
that  purchaser  himself  is  concerned,  is  a  nullity  so  absolute  that  it  could  fur- 
nish, in  his  faTor,  no  basis  for  any  prescription  save  that  of  thirty  years. 
1.    A  proceeding  in  a  personal  action  against  absent  defendants  by  substituted 
service  through  a  curator  ad  hoe  unaccompanied  by  any  seizure  of  property  is 
not  *'  due  process  of  law,"  and  the  judgment  and  sale  thereunder  are  absolute 
nullities.    The  case  is  not  affected  by  the  fact  that  such  a  proceeding  had  been 
recognized  as  valid  by  prior  decisions  of  this  court,  especially  when,  prior  ta 
the  date  of  the  proceeding,  the  Supreme  Court  of  the  United  States  had  re- 
peatedly condemned  such  proceedings  as  not "  due  process  "  under  the  Consti- 
tution of  the  United  States. 
Z.  An  agent  who  has  misconducted  himself  in  the  business  of  his  agency,  and  who 
has  engaged  in  illegal  transactions  by  which  ho  acquires  interests  adverse  to 
those  of  his  principals,  and  whose  services,  as  a  whole,  have  resulted  in  injury 
to  his  principals,  can  not,  under  a  quantum  meruit,  claim  compensation  for  his 
services. 
4.    Defendant  ceased  to  be  agent  from  the  date  of  his  purchases  and  became  a 
possessor  for  his  own  account,  and  in  bad  faith.    As  such  he  is  bound  to  ac- 
coQnt  for  the  revenues,  and  Is  entitled  to  recover  only  his  expenses  necessary 
for  the  preservation  of  the  property,  such  as  taxes,  and  his  useful  improve- 
ments only  to  the  extent  to  which  they  have  enhanced  the  value  of  the  prop> 
orty.   Judgment  in  favor  of  plaintiffs  for  recovery  of  property,  and  case  re- 
manded for  further  proceedings  as  to  counter  claims  between  parties. 
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APPEAL  from  the  Fifteenth  District  Court  for  the  Parish  of  Pointe 
Couple.     Seniplej  J. 


0.0,  &  A.  Provosty  for  Plaintiffs  and  Appellants: 

L  Tlie  property  of  non-residents  can  not  be  divested  by  the  contrivance  of  open- 
ing the  succession  of  the  person  from  wliom  they  derive  title  by  Inheritance, 
and  selling  the  property  at  succession  sale.  Where  a  succession  owes  no  debt* 
and  the  heirs  have  accepted  purely  and  simply,  and  are  In  possession  through 
an  ugent,  an  administration  is  unnecessary  and  illegal;  and  a  sale  made  In  the 
course  of  it  is  an  absolute  nullity.    38  An.  716. 

2.  Where  at  such  succession  sale  the  agent  himself  becomes  the  purchaser,  he  is 
guilty  of  constructive  fraud,  which  will  furnish  good  grounds  to  annul  Ills  title 
in  a  suit  instituted  against  him,  by  his  principals,  for  that  purpose.    42'An.  160. 

3.  His  having  instigated  the  null  and  void  succession  proceedings  is  proof  con- 
clasive  of  actual  fraud. 

4.  Where  a  man  undertakes,  of  his  own  accord,  to  manage  the  property  of  another, 
he  incurs  all  the  obligations  that  would  result  from  an  express  agency.  C.  C 
22%. 
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6.  It  is  now  the  settled  jurisprudence  that  as  against  a  non-resideut,  substitatecl 
service  can  be  effectual  as  "  due  process  of  law,"  under  the  14th  amend  men  t  of 
the  Constitution  of  the  United  States,  only  where,  In  connection  therewittip. 
property  in  the  State  is  brought  under  the  control  of  the  court,  and  is  sill) - 
jected  to  its  disposition  by  process  adapted  for  that  purpose.    Laughlin  vs.  Ice 
Co.,  35  An.  1184.,  Duruty  vs.  Duruty,  42  An. 

€.  The  records  of  the  District  Courts  of  this  State  must  speak  for  themslves,  ancl 
can  neither  be  contradicted  nor  eked  out  by  parol  evidence.  12  R.  SSI ;  4  M.  X*- 
S.  176;  6  An.  700;  10  An.  700;  12  An.  349. 

7.  Citation,  or  that  appearance  of  the  defendant  which  will  do  away  with  the  ne- 
cessity  of  citation,  can  not  be  shown  by  parol  after  judgment,  and  so  as  to  glT'e 
validity  to  the  judgment,  but  must  appear  from  the  record.  21.  An.  27, 692 ;  1  Rob. 
80.  It  is  only  in  process  posterior  to  judgment  that  corrections  by  parol  az-e 
permissible.    Same  authorities,  also  3ft  An.  101. 

4.  Where  an  agent  is  unfaithful  to  his  trust,  and  abuses  the  confidence  reposed 
in  him  by  his  principal,  or  where  he  misconducts  himself  in  the  business  of  the 
agency,  he  may  be  deprived  of  commission  or  compensation.  Am.  and  Kng. 
Ency.  of  Law,  Vo.  Agency,  Vol.  1,  p.  897.  * 

^  While  mandate  is  not  in  its  essence  gratuitous,  yet  it  is  so  in  its  nature;  hence. 
In  order  to  recover  on  a  qu€mtum  meruit^  the  agent  must  repel  this  presumption 
of  gratuity  by  proof  of  specific  services,  such  as  can  not  be  supposed  to  have 
been  rendered  gratuitously.    36  An.  211 ;  21  An.  558. 

10.  A  mandatary  acting  for  himself,  as  well  as  for  others,  can  not  recover  on  a 
quantum  meruit.    16  An.  156. 

11.  The  action  of  an  agent  for  the  value  of  bis  services  and  his  expenses  Incurred 
in  the  agency  is  prescribed  by  ten  years;  and  the  continuity  of  services  does 
not  interrupt  the  prescription  where  the  duties  of  the  agency  have  consisted  in 
making  an  annual  voyage  to  see  about  paying  taxes,  collecting  rents  and  pro- 
curing tenants  for  one  or  more  plantations.  85  An.  1012 ;  7  An.  222 ;  5  I^.  16 ;  6  M. 
N.  S.  228. 


Yoist  4&  ClaUHyrne  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  Dr.  Jesse  Beaty,  a  resident  of  Sonth  Carolina,  died 
before  the  war,  leaving  to  his  two  brothers,  Samnel  Beaty  and  Rob- 
ert Beaty,  Sr.,  and  to  his  two  sisters,  Patsy  and  Margaret  A.  Beaty, 
liis  property  in  the  State  of  Louisiana,  consisting  of  three  planta- 
tions, known  as  West  Oaks,  in  the  parish  of  Iberville,  and  the  McCrea 
and  McKneely  places,  in  the  parish  of  Pointe  Coupee.  The  heirs 
accepted  his  succession  purely  and  simply  and  took  possession  of 
the  estate  through  their  duly  appointed  agent,  Robert  McBeth,  who 
promptly  came  to  Louisiana  and  sold  the  plantations  for  large  prices, 
paid  partly  in  cash  and  partly  in  mortgage  notes  with  vendor's 
privilege. 
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After  the  -war,  the  heirs  sent  the  present  defendant,  Glenn  D. 
Peake,  as  their  agent  to  visit  Louisiana  and  look  after  their  mort- 
gage claims.  He  came  here,  and,  after  collecting  what  he  could, 
foreclosed  the  mortgages  and  obtained  the  retrocession  of  the  Mc- 
Crea  and  MeKneely  places,  with  which  we  are  alone  concerned,  to 
the  heirs. 

Samuel  Beaty  died  in  1870;  Patsy  Beaty  in  1872,  and  Margaret 
A.  Beaty  in  1885. 

The  plaintiffs  in  this  suit  are  heirs  of  said  Samuel,  Patsy,  and  Mar- 
garet A  Beaty,  in  certain  proportions  fully  set  out  in  their  petition, 
and  this  is  formally  admitted  in  the  record. 

At  the  death  of  Samuel  Beaty,  his  heirs  accepted  and  took  actual 
possession  of  his  estate  in  Louisiana,  through  their  agent,  Glenn  D. 
Peake,  the  defendant. 

The  defendant  continued  to  act  as  the  agent,  with  the  broadest 
powers,  of  these   plaintiffs  and  their  ancestors,  until  the  year  1882, 
at  which  date  the  results  of  his  agency,  according  to  his  own  show- 
ing, were  summed  up  as  follows :  The  West  Oaks  plantation,  in  the 
parish  of  Iberville,  had  been  sold  for  more  than  |6000,  and  the  pro- 
ceeds, together  with  the  revenues  of  all  the  property,  amounting  to 
about  $2000,  and  also  a  further  sum  of  $2900  collected  in  cash,  had 
all  been  absorbed  by  the  expenses  of  the  agency ;  the  defendant  was 
the  owner  of  the  McCrea  and  McKneely  places;  the  plaintiff  heirs 
had  not  a  cent's  worth  of  property  left  in  Louisiana,  and  were,  be- 
sides, indebted  to  the  defendant  in  a  considerable  balance  for  ex- 
penses of  his  agency. 

The  plaintiffs  seem  to  have  lived  in  ignorance  of  the  details  of 
these  transactions  until  not  long  prior  to  the  institution  of  this  suit, 
when  they  employed  an  attorney  to  investigate  them,  and,  as  a  re- 
sult of  the  information  thus  obtained,  they  bring  the  present  suit, 
in  which  they  claim  the  nullity  of  the  titles  of  Peake  to  their  inter- 
ests in  the  McCrea  and  McKneely  plantations,  together  with  an 
account  of  their  rents  and  revenues. 

Peake's  title  to  one-fourth  of  the  McCrea  plantation,  belonging  to 
the  heirs  of  Samuel  Beaty,  rests  upon  a  sale  made  in  a  succession 
proceeding  under  the  following  undisputed  circumstances : 

Samuel  Beaty  died  in  1867.  His  heirs  had  accepted  his  succession 
unconditionally  and  had  taken  actual  possession  of  the  property  and 
held  the  same  through  their  agent,  the  defendant.     The   succession 
25* 
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owed  no  debts.  Nevertheless,  in  1874,  the  public  administrator  ap- 
plied for  the  administration  of  the  snccession  of  Samnel  Beaty,  sim- 
ply alle^ng  his  death,  that  his  heirs  were  absent  and  unrepresented, 
that  he  owned  land  in  the  parish,  and  that  an  administration  wsl» 
necessary.  Under  this  proceeding,  an  order  of  sale  was  obtained  ancl 
the  property  was  sold  and  adjudicated  to  Glenn  D.  Peake,  the  de- 
fendant. 

The  evidence  shows  that  the  public  administrator  acted  with  the 
full  knowledge,  if  not  at  the  suggestion,  of  Peake.  Peake  knew 
better  than  any  one  else  thatj  the  succession  of  Samuel  Beaty  had 
been  unconditionally  accepted  and  was  in  the  actual  possession  of 
the  heirs ;  that  the  succesion  owed  no  debts,  and  that  the  heirs,  so 
far  from  being  unrepresented  in  this  State,  were  fully  represented 
by  him  as  their  duly  authorized  agent  then  present  in  the  State. 

It  seems  superfluous  to  cite  authorities  to  support  the  proposition 
that  such  a  sale,  in  such  a  succession  proceeding,  to  such  a  purchaser, 
is  a  nullity  so  absolute,  so  far,  at  least,  as  that  purchaser  himself  is 
concerned,  that  it  gave  him  no  shadow  of  title,  and  could  furnish, 
in  his  favor,  no  basis  for  any  prescription  short  of  thirty  years. 

The  judge  so  held,  and,  beyond  doubt,  correctly. 

The  balance  of  the  property  claimed  by  plaintiffs  is  held  by  Peake 
under  title  derived  from  a  judicial  sale  made  under  a  judgment 
rendered  in  1882  in  a  suit  brought  by  Glenn  D.  Peake  against  the 
present  plaintiffs  and  other  heirs. 

This  suit  was  brought  for  a  balance  alleged  to  be  due  to  him  for 
his  services  and  expenses  as  agent.  Although  Peake  was  a  resident 
of  South  Carolina  and  a  near  neighbor  of  his  principals,  he  came  to 
Louisiana  to  bring  this  suit  against  them  without  giving  them  any 
notice  thereof.  It  was  a  purely  personal  action.  The  defendants 
were  all  non-residents  of  the  State.  They  were  not  cited,  but  were 
assumed  to  be  brought  into  court  through  a  curator  ad  hoc,  who  was 
appointed  to  represent  them.  They  never  appeared  or  answered. 
There  was  no  attachment  or  other  seizure  of  property  before  judg- 
ment. 

Under  the  repeated  adjudications,  both  of  the  Supreme  Court  of  the 
United  States  and  of  this  court,  such  a  proceeding  is  not  **  due  pro- 
cess of  law,"  and  the  judgment  and  sale  founded  thereon  are  absolute 
nullities.     Pennoyer  vs.  Neff,  95  U.  S.  714 ;  Harkness  vs.  Hyde,  98 
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U.  S.  478;  Brooklyn  vs.  Ins.  Co.,  99  U.  S.  476;  Laughlin  vs.  Ice  Co., 
35  An.  1184;  Duruty  vs.  Dnruty,  42  An.  867. 

An  attempt  is  made  to  charge  plaintiffs  with  notice  of  this  pro- 
ceeding, and  witb  an  authorization  of  the  curator  ad  hoc  to  represent 
(hem  personally.  The  charge  was  not  sustained  by  satisfactory 
eyidence,  and  tbe  evidence  was,  besides,  improperly  admitted,  and 
was  without  avail  to  remedy  the  defect  of  citation  or  appearance  as 
shown  by  the  record.  Harris  vs.  Alexander,  1  Rob.  30;  LeBlanc 
VB.  Perroux,  21  An.  27;  Glidden  vs.  Goos,  21  An.  682;  Babin  vs. 
Nolan,  13  Rob.  631. 

There  -was  no  citation  except  of  the  curator  ad  hoc,  and  no  appear- 
ance by  bim  except  in  the  unqualified  capacity  of  curator  ad  hoc,  and 
his  fee  as  such  curator  was  taxed  and  paid  as  par  of  the  costs.  The 
record  must  speak  for  itself,  and  its  radical  defects  prior  to  judg- 
ment can  not  be  supplied  or  cured  by  parol.  Adams  vs.  Bazile,  36 
An.  101. 

The  judge  a  quo  declined  to  annul  this  judgment  on  two  grounds, 
viz:   (1)   that  the  suit  partook  of  the  nature  of  a  proceeding  in  reniy 
for  which  ground  there  is  not  a  shadow  of  foundation;   (2)  that  the 
proceeding  had  been  taken  in  conformity  to  prior  jurisprudence  of 
this  State,  which  had  recognized  the  validity  of  substituted  service 
on  non-residents  who  had  property  in  the  State  without  any  seizure 
of  the  property  itself.     In  this  there  is  no  force.     Without  intimat- 
ing that  it  could  avail  under  any  circnmstances,  it  is  sufficient,  for 
the  purposes  of  this  case,  to  say  that  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  cases  above  cited  from  96th,  98th 
and  99th  U.  S.  Reports  had  all  been  rendered  years  before  this  action 
was  brought.    Those  decisions  were  based  on  the  Constitution  of  the 
United  States  and  involved  questions  purely  federal  in  their  nature, 
upon  which  the  decisions  of  the  federal  Supreme  Court  were  author- 
itative  and  paramount.     On   such   questions  the  decisions  of  that 
court,  and  not  of  this,  settle  the  jurisprudence  and  the  law.     When 
the  same  questions  afterward  came  before  this  court  we  had  nothing 
to  do  but  to  follow  those  paramount  precedent. 

It  follows  that  this  judgment  and  the  sale  thereunder  must  be  de- 
creed to  be  absolute  nullities. 

It  remains  to  adjust  the  counter-claims  between  the  parties  for 
revenues,  expenses,  improvements,  etc. 
Defendant's  claim  on  his  agency  account  up  to  1882,  on  which  his 
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pretended  suit  in  that  year  was  brought,  must  be  rejected.  We  n.ee<l 
not  determine  the  plea  of  its  prescription,  which  presents  questions 
not  free  from  doubt,  because,  on  its  merits,  the  account  gives  rise  to 
no  just  claim  against  these  plaintiffs.    That  account  shows  cash  col- 
lections by  defendants  amounting  to  nearly  $11,000 — tar  more  tbAZi 
sufficient  to  pay  all  the  necessary  and  useful  expenses  as  recited   in 
the  account.  The  difference,  for  which  the  suit  of  1882  was  hrouglkiiy 
is  made  up  of  $8000  charged  for  the  agent's  personal  services  ovez* 
and  above  his  expenses.     This  claim  is  based  on  no  contract  and 
must  be  determined  according  to  the  quantum  meruit.    When  vtg 
consider  the  conduct  of  this  agent  with  reference  to  the  two  judicial 
proceedings  above  referred  to,  his  illegal  and  unwarrantable  attempt 
to  divest  his  principals  of  their  property  in  his  own  favor,  and  the 
result  of  his  services  as  exhibited  in  the  summing  up  made  at  the  be- 
ginning of  this  opinion,  the  question  as  to  such  services,  quantum 
m,eruuntf  can  receive   from  a  court  of  justice   bat  one  answer — 
nihil, 

'^  Where  an  agent  is  unfaithful  to  his  trust  and  abuses  the  con- 
fidence reposed  in  him  by  his  principal,  or  where  he  misconducts 
himself  in  the  business  of  his  agency,  or  where  he  engages  in  transac- 
tions by  which  he  requires  interests  adverse  to  the  interests  of 
his  principals,  he  may  be  deprived  of  commission  and  compensa- 
tion." 1  Am.  and  Eng.  Encyc.  of  Law,  p.  397,  and  numerous  au- 
thorities there  cited. 

We  have  no  desire  to  criticise  the  conduct  of  Mr.  Peake  with  un- 
due severity.  He  may  have  acted  on  bad  advice ;  he  may  have 
satisfied  himself  of  the  propriety  of  his  course  ]  but  the  law  con- 
demns his  conduct  as  utterly  inconsistent  with  that  uberrima  fides 
which  should  characterize  the  relations  of  an  agent  to  his  absent 
principals. 

From  the  date  of  his  respective  purchases  Peake  held  the  prop- 
erty, not  as  agent,  but  as  possessor  for  his  own  account.  We  are 
bound  to  hold  that  he  was  a  possessor  in  bad  faith  under  CO.,  Art. 
3452,  as  one  ^'  who  possesses  as  master,  but  who  assumes  this  quality 
when  he  well  knows  that  he  has  no  title  to  the  thing,  or  that  his 
title  is  vicious  and  defective.''  Charged,  as  Peake  is,  with  actual 
knowledge  of  the  facts,  and  with  conclusively  presumed  knowledge 
of  the  law,  he  was  bound  to  know  the  nullity  of  his  titles. 

As  possessor  in  bad  faith  he  is  bound  to  account  for  the  revenues, 
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and  is  entitled  to  recover  expenses  necessary  to  the  preservation  of 
the  thing,  sacli  as  taxes,  and  also  for  asefal  improvements,  but  only 
to  the  extent  to  "which  they  have  enhanced  the  value  of  the  prop  • 
erty.  These  latter  rights  repose  on  no  text  of  the  Code,  but  on  the 
great  equitable  principle  which  prevents  one  from  enriching  himself 
gratoitoasly  at  the  expense  of  another.  Pearce  vs.  Frantom,  16  La. 
414;  Baillio  vs.  Bumey,  3  Rob.  319;  Williams  vs.  Booker,  12  Rob. 
254;  Gibson  vs.  Hntchins,  12  An.  546. 

All  matters  prior  to  1882  were  settled  by  our  decision  as  to  the 

agency  account.     Nothing  remains  but  to  determine  (1)  the  amount 

of  revenues  from  that  date ;   (2)  the  taxes  paid  from  that  date ;   (3) 

the  useful  improvements  and  the  extent  to  which  they  have  actually 

enhanced  the  value  of  the  property.    These  questions  were  not 

passed  upon  in  the  court  below,  and  we  have  striven  in  vain  to  reach 

a  satisfactory  conclusion  from  the  evidence  in  the  record.    That 

evidence   does  not  define  with  exactness  the  date  and  character  of 

the  improvements  made,  and  the  defendant's  answer  does  not  even 

specify  them ;  and  the  evidence  is  not  directed  to  the  only  pertinent 

question,  viz. :  the  enhancement  of  value. 

We  shall  make  our  decree  final  as  to  the  recovery  of  the  property, 
bat  will  remand  the  case  for  further  proceeding  with  reference  to 
the  adjustment  of  the  matters  just  referred  to. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  now 
adjudged  and  decreed  that  the  sale  made  in  the  succession  of  Sam- 
uel Beaty,  and  the  judgment  and  sale  in  the  suit  of  Glenn  D.  Peake 
vs.  Margaret  A.  Young  et  al.,  be  and  they  are  hereby  decreed  to  be 
null  and  void  in  so  far  as  they  affect  the  plaintiffs  in  this  cause ;  that 
the  said  plaintiffs  be  decreed  to  be  owners  of  the  property  described 
in  the  petition,  and  known  as  the  McCrea  place  and  the  McKneely 
place,  in  the  proportions  in  which  they  inherit  the  same  from  Samuel 
Beaty,  Patsy  Beaty  and  Margaret  A.  Young,  as  set  forth  in  the  peti- 
tion, and  that  Glenn  D.  Peake,  defendant,  be  condemned  to  restore 
the  same  to  plaintiffs;  and  it  is  further  ordered  this  cause  be  re- 
manded to  the  lower  court  for  further  proceedings  according  to 
law  for  the  determination  of  the  rights  of  the  parties  as  to  rents, 
taxes  and  improvements  according  to  the  views  expressed  in  this 
opinion,  defendant  to  pay  costs  in  both  courts. 
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"irm  No.  10,874. 

J.  W.  Clemens,  Curator,  vs.  V.  A.  and  S.  Meyer  bt  ai*. 

Plaintiffs  and  defendants  having  traced  their  title  to  a  common  author,  can  not 
question  the  validity  of  their  title. 

The  American  state  papers  published  by  order  of  Congress  and  the  copies  'vrbicli 
they  contain  of  legislative  and  executive  documents  are  admissible  in  evi- 
dence. 

To  maintain  the  prescription  of  thirty  years  the  intention  of  possessing  as  ODrnez* 
and  the  corporeal  possession  of  the  thing  must  be  proven. 

To  maintain  the  prescription  of  ten  years  there  must  be  a  title  received  from  one 
the  possessor  honestly  believed  to  be  the  real  owner. 


\  PPEAL  from  the  Eighth  District  Court,  Parish  of  Madison. 
Montgomeryj  J, 


A 


Stone  db  Murphy  for  Plaintiff  and  Appellee : 

Minor  heirs  become  vested  with  all  rights  of  possession,  etc.,  upon  the  death  of 
their  parents,  the  law  accepting  the  succession  for  them.  C.  0. 940  to  947-977 ; 
12  R.  266;  23  An.  447. 

The  plea  of  ten  years'  prescription  must  have  for  its  basis  a  title  translative  of 
property,  at  least  ten  years  old.    0.  C.  3479. 

To  support  the  plea  of  thirty  years'  prescription,  the  party  claiming  under  it  must 
show  with  legal  certainty  an  uninterrupted,  continuous  possession  as  owner 
for  the  time  necessary  to  prescribe.    C.  C.  3500;  39  An.  1033;  1  R.  556. 

Where  one  purchases  an  undivided  Interest  in  lands  from  the  administrator  of  a 
succession  or  from  an  heir,  he  thereby  recognizes  the  title  of  the  succession 
from  which  he  purchases  and  of  the  other  heirs  to  the  remaining  interests,  and 
he  can  not  prescribe  against  the  heirs  with  whom  he  holds  as  co -proprietor. 
*'  Joint  owners  can  not  acquire  title  against  each  other  by  prescription."  Simon 
et  al.  vs.  Richard  ct  al.,  42  An.  842. 

Prescription  of  ten  years  or  of  thirty  years  does  not  run  against  minors;  and  if 
running  against  the  ancestor  at  his  death  becomes  suspended  In  favor  of  the 
minor  during  minority.  C.  C.  3522,  3554;  38  An.  216;  39  An.  406;  10  An.  576;  6  An. 
109;  13  An.  340;  11  An.  601;  10  An.  575;  7  An.  146;  12  An.  97;  23  An.  447;  11  La.  61;  10 
M.  287 ;  9  La.  379 ;  11  li.  529. 


Charles  J,  Boatner  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiffs  brought  this  petitory  action  to  recover  from 
the  defendant  the  half  of  the  east  half  section  No.  8,  in  township 
No.  15,  north  of  range  12,  east. 

They  are  the  children  of  Horace  Groves,  who,  with  his  brother 
Elijah,  inherited  from  Moses  Groves  and  wife. 


NBW   ORLEANS,  MARCH,  1892.  891 

Clemens  ts.  Meyer  ei  al. 


One  of  the  plaintiffs  was  bom  on  the  26th  January,  1863,  and  died 
on  the  29th  July,  1884 ;  the  other  was  born  on  the  6th  day  of  March, 
1854. 

In  April,  1830,  Rachel  Rnndell  and  others  sold  a  tract  of  land  to 
Mooes  Groves  containing  160  acres. 

In  the  deed  the  land  is  described  as  part  of  the  land  entered  by 
Chiliat)  Smith. 

On  the  14th  day  of  Angnst,  1830,  Sydney  M.  Smith  sold  to  the  same 
porchaser,  Qroves,  another  tract,  also  containing  160  acres. 
This  completes  the  title  of  Moses  Groves  to  320  acres. 
The  defendants  are  the  owners  of  Araby  plantation  in  the  parish 
of  Madison. 

Since  many  years  the  lands  in  controversy  have  been  cnltivated  as 
part  of  that  plantation. 

J.  W.  Fisk,  defendant's  author,  purchased  from  Elijah  Groves,  in 
1860,  an  undivided  one -half  interest  in  the  east  half  of  section  3. 

The  deed  contains  declaration  that  the  half  section  contains  320 
acres. 

The  most  ancient  title  to  Araby  plantation  dates  from  the  year 
1850 — thirty- eight  years  prior  to  the  institution  of  this  suit. 

In  the  deed  of  that  date  H.  Nutt  was  the  vendor  and  Mrs.  Ur- 
quhart  the  vendee. 

No  description  in  that  deed  includes  the  land  claimed.  The  sec- 
tions and  other  subdivisions  make  no  mention  of  any  portion  of 
section  3. 

It  is  next  in  order  proven  that  in  June,  1870,  J.  W.  Fisk  sold  one- 
half  of  this  plantation  to  D.  Urquhart. 
The  land  in  controversy  was  not  described  in  this  deed. 
On  the  18th  day  of  November,  1870,  Urquhart  sold  to  Mrs.  E.  W. 
Fisk  the  undivided  half  of  the  east  half  of  section  3. 

On  the  19th  day  of  April,  1872,  Mrs.  E.  W.  Fisk  sold  to  Urquhart 
the  one-half  of  the  east  half  of  section  3,  containing  320  acres. 

In  1882  all  the  lands  were  sold  to  the  defendants  and  completely 
described  as  belonging  to  the  defendants.  Then,  for  the  first  time, 
the  east  half  of  section  3  is  described  in  its  entirety  as  the  prop- 
erty of  the  defendants. 

But  Urquhart,  their  aathor,  owned  only  the  one -half  of  the  east 
half  of  section  3,  which  he  had  bought  from  Fisk,  and,  therefore, 
could  not  transfer  the  entire  half  of  that  section. 
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J.  W.  Fisk  did  not  parchase  a  larger  area  from  Groves  than  the 
one -half  of  the  east  half. 

Defendants',  answer  is  a  general  denial,  and  the  prescription  of 
thirty  (30)  years  and  of  ten  (10)  years  is  pleaded. 

With  reference  to  the  former  prescription,  it  will  not  be  denied 
that  to  maintain  it,  the  intention  of  possessing  as  owner  must  be 
proven  and  the  corporeal  possession  of  the  thing. 

It  is  not  shown  that  the  possession  of  this  land  by  the  successive 
owners  of  Araby  plantation  has  been  continuous.  It  is  established 
by  the  testimony  that  at  times  the  owners  of  this  plantation  culti- 
vated the  land  in  controversy,  but  it  is  not  proven  that  they  exercised 
the  right  of  ownership  over  it ;  or  ever  in  any  manner  claimed  to  be 
the  owners,  or  did  anything  showing  the  intention  to  possess  as 
owners. 

The  immediate  predecessor  of  the  defendants,  Urquhart,  testifies 
that  he  possessed  the  east  one -half  of  section  8;  occupied  and  culti- 
vated it  by  right  of  ownership  as  per  act  of  sale.  This  purchase  to 
which  he  refers,  witness  testifies,  was  in  1870.  He  does  not  state  that 
this  possession  as  owner  preceded  1870.  He  is  the  only  witness  who 
has  testified  with  reference  to  acts  of  ownership,  such  as  contemplated 
by  Article  8436,  to  enable  a  party  to  maintain  the  prescription  of 
thirty  years.  Another  witness,  Zeigler,  testifies  that  he  has  known 
the  property  about  thirty  years. 

When  he  knew  it  first,  about  thirty  years  ago,  it  was  cultivated  by 
the  owner  of  Araby  plantation. 

We  are  not  informed  by  him  that  the  cultivation  was  that  of  an 
owner,  even  of  the  crop,  or  of  one  known  or  looked  upon  as  the 
owner,  nor  that  the  owners  of  that  plantation  have  since  cultivated 
this  land  or  claimed  to  own  it. 

Another  witness,  Stanbrough,  testifies  that  the  land  now  claimed 
was  in  the  plantation  enclosures  after  the  purchase  of  J.  W.  Fisk. 
The  deed  of  purchase  dates  from  1852.  It  is  not  shown  how  long  it 
was  after  the  sale. 

This  witness  afterward  states  that  the  land  was  cultivated  by  Nutt, 
who  was  the  vendor  to  Fisk.     He  only  knows  of  the  cultivation. 

These  are  the  facts  submitted  to  prove  the  intention  of  possessing 
as  owner  and  the  consequent  ownership  of  the  realty. 

The  defendants  also  plead  the  prescription  of  ten  years. 

After  a  study  of  the  records  we  have  not  found  any  title  in  de- 
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fendants,  or  their  aathors,  prior  to  1882.     Title,  good  faith  and  pos- 
eession  must  concur  to  maintain  this  plea. 

The  question  of  f2;ood  faith  and  posseseion  does  not  arise,  as  there 
IB  no  title  upon  'which  to  base  that  prescription. 

We  will  not  retnm  to  propositions  already  considered,  to  show  why 
we  reach  the  conclusion  that  defendants  have  no  title  prior  in  date  to 
1882. 

It  BofBcea,  at  ibis  tune,  to  state  that  in  selling  and  transferring  the 
one-half  of  the  east  half,  it  did  not  include  the  entire  one -half  sec- 
tion. 

The  plea  of  prescription  of  thirty  years  must  be  overmled;  the 

evidence  not  having  established  the  condition  required  from  a  date 

sufficiently  remote. 

The  prescription  was  suspended  during  the  minority  of  plaintiffs. 

The  prescription  of  ten  years  or  of  thirty  years  does  not  run  against 

minors.     C.  O.  3522,  8554. 

One  of  these  minors  was  a  minor  nineteen  years,  the  other  twenty 
years  after  their  father's  death. 

The  time  necessary  to  bar  their  claims  is  therefore   forty-nine 
years  as  to  one,  and  fifty  as  to  the  other. 

It  is  also  objected  that  plaintiffs  have  failed  to  prove  title  from 
the  government. 

The  evidence  offered,  the  American  State  Papers,  Vol.  2,  to 
show  title  in  Chileab  Smith,  the  transferee  of  the  United  States 
government,  but  rejected  by  the  court,  should  have  been  admitted 
to  prove  the  right  of  plaintiffs'  author  as  grantee.  It  is  legal 
evidence.  Watkins  vs.  Holman,  16  Peters,  55 ;  Dutillet  vs.  Blan- 
chard,  14  An.  97. 

It  is  properly  before  us  by  bill  of  exceptions  and  will  be  con- 
sidered. 

In  addition,  the  defendants]  trace  their  title  to  E.  W.  Groves,  the 

co-heir  of  plaintiffs'  father,  under  which  they  claim  the  whole  tract. 

Their  author  was  Moses  Qroves,  also  plaintiffs'  author. 

We  have  already  stated  that  in  1860  defendants'  author,  J.  W. 

Pisk,  bought  from  E.  W.  Qroves.    They  therefore  each  trace  title  to 

the  same  author. 

It  is  held  as  settled  if  the  parties  trace  their  title  to  the  same  source 
neither  will  be  permitted  to  attack  the  title  of  their  common  author. 
Girault  vs.  Zuntz,  15  An. 
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Defendant  having  no  right  except  such  as  one  derived  from  £2- 
W.  Groves,  is  a  privy  thereto  and  bonnd  by  its  recitals  eqria.lljr 
with  the  author.     Greenleaf  on  Evidence,  Sec.  28. 

The  defendants  also  contend  that  the  locus  in  quo  is  not  proven. 

That,  if  it  be  admitted  that  a  confirmation  was  made  to  Chile&l> 
Smith  of  the  whole  of  section  3,  that  360  acres  of  the  section  were 
sold  to  plaintiffs'  ancestor  and  that  plaintiffs'  right  is  not  barred^ 
there  is  still  nothing  to  show  that  they  have  acquired  any  right  to  'fclie 
east  half  of  the  section. 

The  deed  of  sale  by  Sidney  M.  Smith  to  Moses  Groves  describes 
part  of  the  land  as  containing  160  acres,  and  refers  particTilarly  t^ 
Certificate  1499,  granted  to  Chileab  Smith  by  the  commissioner. 

The  boundaries  are  also  given.  They  correspond  with  the  descrip 
tion  and  boundaries  given  on  the  plat  in  evidence. 

The  plat  locates  Section  3,  and  the  boundaries  set  forth  in  the 
deed  locates  the  land  in  controversy  as  being  in  that  section. 

We  therefore  conclude  that  one -half  of  the  east  half  is  the  prop- 
erty of  plaintiff,  viz.,  160  acres. 

That  the  prescription  of  thirty  years  is  n^t  a  bar,  for  the  reason 
that  the  intention  to  claim  as  owners  is  not  made  evident  by  the 
facts  proven. 

That  the  prescription  of  ten  years  is  unavailing,  as  defendants' 
title  does  not  date  ten  years  prior  to  the  institution  of  the  suit. 

That  the  plaintiffs  and  the  defendants  own  jointly  the  east  half  of 
section  3,  once  owned  by  a  common  author. 

That  the  locus  in  quo  is  proven. 

Judgment  affirmed  at  plaintiffs'  costs. 


No.  10,834. 

Oarondblbt  Canal  Navigation  Company  vs.  City  of  New  Or- 
leans. 

Our  former  decree  in  dismissing  this  appeal  was  based  upon  the  fact  that  it  ap* 
peared  from  the  record  that  the  Judgment  appealed  from  was  unsigned,  was 
correct;  but  under  the  showing  now  made  that  the  judgment  had  been  duly 
signed  and  that  the  omission  from  the  record  of  the  signed  judgment  was  an 
error  of  the  clerk  which  had  escaped  the  notice  of  the  city's  counsel,  tbepubllo 
interests  represented  by  the  city  justify  us,  under  precedents  of  this  court,  In 
extending  a  more  liberal  relief  than  could  be  claimed  by  merely  priyate  liti- 
gants. 
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The  Carondelet  Canal  NaTlgation  Company  was  exempted  from  taxation  by  an 

amendment  to  its  charter,  approved  Marcb  10,  1868. 
The  immnnity  was  not  repealed  by  Act  207  of  the  Constitution  of  1879. 
The  public  benefit  anticipated  from  the  corporation  is  sufficient  consideration  for 

the  exemption ;  none  other  need  be  shown. 
The  plaintiff  admits  ownership  on  the  part  of  the  State. 
The  property  being  a  constituent  part  of  the  canal.  Incident  thereto,  and  serving 

the  purpose  of  the  oompaay  in  maintaining  its  navigation,  is  exempt  from 

taxation. 


A  PEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhiesj  J, 

Chaa  Lottque  for  Plaintiff  and  Appellee. 


W,  B.  SofnmervUley  Assistant  City  Attorney,  and  Carleton,  Hunt^ 
City  Attorney,  for  Defendant  and  Appellant. 


The  opinion  of  the  eonrt  was  delivered  by 

Bkeaxtx,  J.  Plaintiff  sued  oat  an  injunction  claiming  exemption 
from  taxation  on  the  property  described  in  the  petition. 

The  defendant  presented  the  plea  of  general  denial. 

The  case  was  tried. 

The  judgment  appealed  from  making  the  injunction  perpetual  and 
decreeing  the  exemption  of  the  property  is  not  signed,  nor  is  there 
any  evidence  that  it  has  been  actually  signed.  It  was  intended  to  be 
definitive,  and  to  decide  all  the  points  in  controversy. 

A  judgment  is  incomplete  until  signed. 

That  it  may  be  appealed  from  it  must  be  Mgned.  !3ertrand  Saloy 
VB.  Collins,  80  An.  63;  Jacob  vs.  Preston,  31  An.  514. 

The  court  will  notice  ex  officio  that  the  judgment  is  not  signed. 
Chartier  vs.  Police  Jury,  9  An.  42. 

Appeal  is  dismissed  at  defendant's  costs. 

On  Application  for  Rehearing. 

Fenner,  J.  Finding,  on  the  face  of  the  record,  that  the  judgment 
appealed  from  had  not  been  signed,  we  only  followed  the  settled 
precedents  of  this  court  in  dismissing  the  appeal,  and  no  one  can 
-question  the  correctness  of  our  action. 

Now,  however,  the  City  of  New  Orleans  shows,  under  certiorari^ 
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that  the  judgment  was  regularly  rendered  and  signed  in  the  lower- 
court,  that  the  clerk,  in  making  up  the  transcript,  had  erroneoasljr 
copied  only  the  judgment  entered  on  the   minutes  instead  of  tlie- 
signed  judgment,  and   that  the   counsel  of  the  city,  misled  by  tlie> 
complete  certificate  of  the  clerk,  had,  through  inadvertence,  omitted 
to  notice  the  defect.     Were  ordinary  litigants  and  private  interests- 
alone  concerned,  it  would  doubtless  be  too  late  to  obtain  relief ;  but 
we  can  not  permit  the   public  interests  represented  by  the  City  ot 
New  Orleans  to  suffer  injury  by  such  an  inadvertence  of  counsels 
Precedents  justify  us  in  extending  such  protection  to  municipal  cor- 
porations with  a  more  liberal  allowance  than  in  the  case  of  private- 
litigants.     1  An.  215;  3  An.  280;  4  An.  180,  352;  7  An.  495. 

It  is  therefore  ordered  that  a  rehearing  be  granted,  and  acting 
thereon,  that  our  former  decree  herein  be  set  aside,  and  that  the 
case  be  reinstated,  under  submission,  for  decision  in  due  course,  on. 

the  merits. 

On  the  Merits. 

Bbeaux,  J.  Certain  property  fronting  on  Bayou  St.  John,  near  its. 
mouth,  was  assessed  for  the  year  1888,  as  the  property  of  the  plain- 
tiff company. 

It  is  described  as  a  lot  of  ground,  near  the  mouth  of  Bayou  St.. 
John,  on  its  east  bank,  measuring  188  feet  front  on  the  bayou  by  540 
in  depth. 

The  collection  of  the  tax  was  being  enforced  by  seizure  and  sale,, 
when  an  injunction  was  sued  out  on  the  grounds  that  plaintiffs  are 
the  lessees  of  the  said  property,  and  are  entitled  to  the  franchises  of 
its  predecessor,  the  Orleans  Navigation  Company,  and  that  the  prop- 
erty being  owned  by  the  State  will  revert  to  the  State  at  the  ex- 
piration of  its  charter,  and  that  by  Sec.  9  of  Act  74  of  1858 the  canal 
is  exempt  from  taxation. 

The  court  maintained  plaintiff's  injunction. 

From  the  judgment  the  defendant  appeals. 

The  Bayou  St.  John  was  a  natural  stream,  and  Canal  Carondelet 
was  known  as  the  work  of  the  Spanish  governor  whose  name  it 
bears. 

As  public  property  it  became  a  part  of  the  public  domain  at  the 
cession  of  Louisiana. 

In  1805  the  territorial  legislature  incorporated  the  '<  Orleans  Navi- 
gation Company,"  and  made  it  the  duty,  and  gave  the  authority  to 
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that  company,  to  improve  the  canal  and  bayou.     The  company  was 
authorized  to  buy  and  hold  other  property. 

The  company    having  violated  its  charter  by  not  complying  with 
its  conditions   -was  dissolved.     State  vs.  N.  O.  Navigation  Co.,  7  An. 

eso. 

The  New  Orleans  Canal  and  Navigation  Company,  its  successor, 
having  failed  to  comply  with  its  obligations,  the  present  company, 
the  Carondelet  Canal  and  Navigation  Company,  was  incorporated 
(Act  No.  160  of  1857) ,  and  the  New  Orleans  Canal  and  Navigation 
Company  transferred  to  it  all  its  interests,  including  the  lot  of  ground 
seized  in  this  case. 

The  said  act  limited  the  duration  of  the  charter  to  twenty -Ave 
years,  and  provided  that  the  State  might,  at  the  expiration  of  that 
term,  become  the  owner  on  paying  to  the  corporation  for  its  improve- 
ments and  other  property  which  the  plaintiff  company  has  the  en- 
joyment.    In  the  event  of  an  extension  of  twenty- five  years,  the 
State   reserved  the  right,  without  compensation,  of  becoming  the 
absolute  owner  of  the  said  property.     Another  act  was  passed  in  1858, 
the  corporate  succession  was  extended  fifty  years  from  that  time, 
and  the  property  it  is  provided,  is  to  revert  to  the  State  on  due  com- 
pensation. 

Certain  privileges  and  immunities  were  granted  to  the  company, 
among  them  exemption  from  taxation  until  the  expiration  of  the 
charter. 

The  land  on  which  taxes  is  claimed,  plaintiff  admits  in  its  petition 
and  in  its  brief,  belongs  to  the  State.     It  was  donated  by  Congress 
on  April  18,  1814. 
The  act  exempting  the  plaintiff  has  not  been  repealed. 
The  case  falls  within  the  doctrine  laid  down  in  8  Wallace,  430,  and 
105  U.  S.  362. 
Act  74  of  1858  amends  and  is  a  component  part  of  Act  160  of  1857. 
The  act  of  exemption  establishes  a  consideration. 
In  several  decisions  the  benefits  to  accrue  to  the  community  are 
specifically  set  forth.     11  M.  434. 

In  one  of  the  decisions  it  is  even  found  that  an  additional  harbor 
has  been  created.    29  An.  434. 

Benefits  anticipated  from  the  corporation  are  sufficient  considera- 
tion for  the  exemption;  none  other  need  be  shown..  Cooley  on 
Taxation,  p.  54. 


898  SUPREME  COURT  OF  LOUISIANA. 

(;anal  Co.  ts.  City. 

It  is  contended  that  the  property  can  not  be  regarded  as  wltliixr 
the  exemption. 

That  the  Legislature  intended  to  exempt  only  the  property  for  tlio 
improvement  of  the  bayon  as  a  naYigabl9  waterway,  and  no  othez*. 
The  admission  for  the  trial  states  that  the  property  is.  situated  oxk 
*Hhe  right-hand  side  of  the  Caiondelet  canal  and  that  the  same  i» 
improved.  That  the  improvements  consist  of  a  house  rented  for  & 
restaurant  to  third  persons,  and  the  other  improvements  are  used. 
by  the  canal  for  the  storage  of  their  utensils." 

In  the  case  heretofore  decided  with  reference  to  exempting  this 
company,  the  court  says : 

'^The  legislative  intent  was  clearly  to  exonerate  the  property  of 
the  company  represented  by  its  stock  and  the  machinery  used  for- 
the  contemplated  improvement  of  the  canal  and  bayou."  36  An.  396. 

The  machinery  being  exempt,  the  place  on  the  banks  of  the  stream 
selected  to  store  it  and  other  materials,  to  protect  them  from  loss 
and  decay,  is  also  exempt.  That  buildings  of  some  sort  are  required 
can  not  be  doubted. 

It  is  a  constituent  part  of  the  canal  necessarily  incident  thereto. 

In  Navigation  Company  vs.  Commissioners,  16  Penn.,  it  is  admitted 
that  a  canal  was  exempt  from  taxation,  and  it  was  decided  by  the 
court  ''Where  a  canal  is  exempt  from  taxation  the  toll  house- is  not^ 
taxable,"  being  necessarily  appurtenant  to  the  canal. 

In  addition,  in  the  pending  case,  the  State  reserved  the  right  to 
become  the  owner  at  the  expiration  of  the  charter,  and  declared  the 
canal  exempt. 

That  one  of  the  buildings  is  occupied  as  a  restaurant  does  not  de* 
feat  the  exemption.    Burroughs,  p.  14,  Sec.  74,  Corporation. 

The  question  relates  to  exemption  of  this  lot  vel  non. 

The  immunity  having  been  granted  many  years  prior  to  the  adop* 
tion  of  the  Constitution  of.  1879  is  not  defeated  by  an  admission  that 
one  of  the  buildings  yields  a  revenue  as  rental  without  proof  of  its 
amount.  It  is  not  shown  how  little  or  how  much  is  collected  as 
rent. 

The  exemption  and  the  right  to  resume  possession  being  expressed 
in  one  act  of  the  Legislature,  we  conclude  that  the  legislative  intent 
was  to  exempt  the  canal  and  the  property  appurtenant  to  it  and 
serving  the  purpose  of  the  company  in  maintaining  its  naviga* 
tion. 
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The  sovereis^  authority  having;  reserved  the  right  of  becoming 
the  owner  of  this  property  on  thejforfeitore  or  at  the  expiration  of 
the  term  of  the  charter,  we  construe  the  exemption  with  refer- 
ence to  that  right. 

Judgment  affirmed  at  appellant's  cost. 


No.  10.989. 

SuccBssiON  OF  Howard  McKniqht.    Opposition  op  Mes.  Cora 

E.  P.   Calhoun,  Executrix. 

The  admintstrator  of  the  succession  of  a  deceased  administrator  filed  his  final  ac* 
count.  It  was  opposed  on  the  ground  that  the  deceased  administrator's  succes- 
sion was  liable  for  the  loss  of  certain  real  estate  belonging  to  the  former  suc- 
cession, which  he  had  allowed,  through  his  negligence,  to  be  sold  for  taxes. 
The  value  of  the  property  was  $1276. 

Held,  that  the  opposition  was  a  reparate  cause  of  action,  an  unliquidated  claim  pre* 
sented  against  the  last  succession,  which  could  have  been  urged  in  a  direct 
action,  and  the  jurisdiction  of  the  Supreme  Court  must  be  determined  by  the 
amount  involTed,  and  not  by  the  amount  to  be  distributed  in  the  succession 
account  offered. 

There  was  no  amount  to  be  distributed  which  was  involved  in  the  opposition  to 
the  account. 


APPEAL    from    the    Twelfth  District    Court    for  the    Parish  of 
Grant.     Coco,  J, 


R.  J.  Bowman  for  the  Administrator,  Appellee. 


Hunter  <£r  Hunter  contra. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  Howard  McKnight  was  the  administrator  of  the 
SDccession  of  Meredith  Calhoun. 

He  died,  and  his  widow,  Elizabeth  McKnight,  administered  his  suc- 
cession. 

She  filed  a  final  account  of  her  administration.  W.  S.  Calhoun, 
son  of  Meredith  Calhoun,  opposed  the  final  account,  the  basis  of  the 
opposition  being  the  indebtedness  of  said  succession  to  him,  on  ac- 
count of  the  administration  of  his  father's  succession  by  Howard 
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McKnight.  He  died,  and  Mrs.  Cora  E.  P.  Calhoun,  widow  and  ex- 
ecutrix, made  herself  a  party  to  said  opposition.  She  abandoned  all 
the  grounds  alleged  in  the  opposition  except  one.  There  was  no 
item  on  the  account  objected  to,  and  there  was  no  attempt  made  to 
disturb  the  distribution  of  the  funds  as  proposed  in  the  final  account. 

The  ground  retained  and  urged  in  the  opposition  is  that  Howard 
McKnight,  administrator  of  the  succession  of  Meredith  Calhoun, 
through  his  fault  and  negligence  allowed  certain  real  estate  to  be 
sold  in  the  parish  of  Rapides  for  taxes.  The  real  estate  thus  sold 
was  inventoried  at  $1276. 

There  is  no  sum  to  be  distributed  in  the  succession  of  McKnight 
that  is  involved  in  this  litigation.  The  opposition  is  only  the  state- 
ment of  a  cause  of  action  against  the  deceased  administrator's  sue  - 
cession,  for  illegal  or  wrongful  acts  while  administrator  of  the  succes- 
sion of  Meredith  Calhoun.  It  is  a  matter  which  can  be  urged  in 
a  direct  action.  Succession  of  Sanchez,  41  An.  663;  Succession  of 
Scott,  41  An.  504;  Succession  of  Pickett,  41  An.  881. 

As  it  is  an  unliquidated  claim  against  the  succession  of  McKnight 
for  maladministration  of  the  succession  of  Meredith  Calhoun  by  the 
deceased  administrator,  and  presented  by  way  of  opposition  instead 
of  by  direct  action  for  recognition,  the  test  of  our  jurisdiction  is  the 
specific  sum  demanded.  The  amount  is  below  the  lower  limit  of 
our  jurisdiction. 

The  appeal  is  therefore  dismissed. 


44    4001 
46  114S! 

^  *^  No.  10,916. 

Louis  Grevbmberg  et  als.  vs.  James  L.  Bradford. 

44'     400'  !•     A  purchaaer  at  a  judicial  sale  is  not  bound  to  look  beyond  the  decree  recog- 
el22      898,         nizing  its  necessity.    The  Jurisdiction  of  the  court  is  an  essential  inquiry,  but 
thetruthoi  the  record  concerning  matters  within  its  Jurisdiction  can  not  be 
disputed. 

2.  A  purchaser  under  a  decree  of  a  probate  court  is  bound  to  look  to  the  jurisdic- 
tion of  the  court  granting  the  order  of  sale.  Such  order  is  to  be  received  as 
conclusive,  and  is  not  to  be  Inippuehed  from  ttithin,  but  it  is  impeachable  from 
trithout. 

3.  A  judjfuient,  sentence,  order  or  decree  passed  by  a  competent  jurisdiction* 
which  creates  or  changes  a  title,  or  any  interest  in  an  estate,  is  not  only  final 
aii  to  the  parties  themselves  and  all  claiming  under  them,  but  furnishes  con- 
clusive evidence  to  all  mankind  that  the  right  or  interest  belongs  to  the  party  to 
wliom  the  court  adjudges  it. 
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APPKAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J,  

Rouse  &  Grant  for  Plaintiffs  and  Appellees : 

Tbe  bolder  of  a  certificate  of  location,  or  land  scrip,  Issued  In  fayor  of  "E.  B 
orber  le^al  representatlyes/'  holds  it  subject  to  Inquiry,  in  a  court  of  justice 
as  to  the  person  to  whom  It  should  Inure.    Hogan  ys.  Pa^fe,  2  Wall.  605. 

2.  Neither  sucli  holder  nor  any  assignee  can  ayoid  liability  to  the  true  owner  by 
locating  the  scrip  upon  and  conyerting  It  Into  land,  and  taking  a  patent  In  his 
own  name.  The  owner  of  the  scrip  may  recoyer  the  land  from  the  locator. 
Brush  ys.  Ware,  15  Pet.  UB;  Reeder  ys.  Barr,  4  Ohio,  446. 

1.  ETen  a  grantee  from  the  locator  Is  liable  to  the  owner  of  the  scrip  for  the 
lands  located.  If  the  patent  contain  recitals  leading  back  to  a  holder  of  the 
ncrip  who  had  no  title.  Weeks  ys.  Railroad  Co.,  47  N.  W.  R.  757;  78  Wis.  51; 
Walker  vs.  Daily,  49  N.  W.  R.  812;  Hardy  ys.  Harbin,  4  Sawyer,  536;  Reeder  ys. 
Barr.  4  Ohio,  446. 

4.  Neither  tbe  act  of  Congress  of  June  2, 1858,  authorizing  the  issue  of  scrip  by  the 
Snnreyor  General  in  satisfaction  of  confirmed  priyate  land  claims,  nor  the  act 
of  January  28, 1879,  regulating  the  assignment  of  scrip  after  issue,  empower  the 
Snryeyor  General  or  other  ezecutlye  officer  to  decide  who  are  the  legal  repre- 
sentatiyes  of  the  confirmee.  £yea  If  empowered  to  decide  questions  of  fact, 
tbe  decisions  of  such  officers  on  questions  of  law,  such  as  tbe  jurisdiction  of  a 
Louisiana  court,  would  be  subject  to  Inquiry  In  the  courts.  Johnson  ys.  Tows- 
ley,  13  Wall.  72-87;  Meader  ys.  Norton,  11  Wall.  442;  Stark  ys.  Starrs,  6  Wall.  402; 
WIddlcombe  ys.  Childers,  124  U.  S.  400,  and  cases  there  cited  (p.  406). 

6.  A  suit  to  recoyer  lands  so  patented  does  not  attack  the  patent.  Silyer  ys.  Ladd, 
7  Wall.  21^228. 

5.  The  holder  of  such  lands  Is  liable  as  construetlye  trustee,  or  negotiorum  gestor, 
to  one  haying  antecedent  rights  to  such  lands,  or  the  scrip  with  which  the 
same  was  located.  Brush  ys.  Ware,  15  Pet.  93;  Weeks  ys.  Railroad,  47  N.  W.  K. 
757 ;  78  Wis.  51 ;  Walker  ys.  Daly,  49  N.  W.  R.  812 ;  Hardy  ys.  Harbin,  4  Sawyer,  536 ; 
Reeder  ys.  Barr,  4  Ohio,  446;  Johnson  ys.  Towsley,  13  Wall.  72;  Meader  ys.  Nor- 
ton, 11  Wall.  442;  Stark  ys.  Starrs,  6  Wall.  402;  WIddlcombe  ys.  Childers,  124  U. 
S,  400;  SlWer  vs.  Ladd,  7  Wall.  219;  Ciyil  Code,  Arts.  2295-2298.         • 

7.  In  a  court  of  limited  and  Inferior  jurisdiction,  or  a  courtof  general  jurisdiction 
acting  under  a  special  authority,  each  step  is  jurisdictional  as  to  each  subse- 
quent step,  and  the  record  must  show  that  it  was  taken  In  the  proper  order. 
Galpin  ys.  Page,  IS  Wall.  850;  Crepps  ys.  Dnrden,  1  8m.  Head.  Cas.,  note  978; 
Thatcher  ys.  Powell,  6  Wheat.  119;  Elliott  ys.  Piersol,  1  Pet.  328;  Williamson  ys. 
Berry,  8  How.  495;  Gaines  ys.  Delacroix,  6  Wall.  720;  Donaldson  ys.  Hull,  7  Mar- 
tin, N.  S.  112;  Elliott  ys.  Labarre,  2  La.  326;  Shelby  ys.  Bacon,  10  How.  56. 

8.  Before  and  after  the  Constitution  of  1868,  probate  courts  In  Louisiana  were 
courts  of  special,  limited  and  Inferior  jurisdiction.    O'Donegan  vs.  Knox,  11  La . 
384;  Lepage  vs.  N.  O.  Gas  Light  and  B.  Co.,  7  Kob.  183;  Const.  1868,  Arts.  87  and  91 ; 
C.  P.,  Art.  926;  Case  of  Lettrius  Alrio,  13  Copp's  Land  Owner,  178;  Case  of  John 
Shafer,  Ibid.  236;  Case  of  Stephen  Swazey,  14  Ibid.  82. 

9.  Act  No.  67  of  March  5, 1870,  creating  office  of  Public  Administrator,  repealed 
Art.  1190  C.  C,  and  Sec.  3691  R.  S.,  and  gave  heirs  of  vacant  estates  a  year  in 
which  to  present  themselves  before  their  property  could  be  sold.  Succession 
of  Winn.  25  An.  216. 
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10.  If  those  provisions  of  law  were  not  so  repealed,  they  were  special  legislation, 
and  the  record  of  proceedings  under  them  must  show  upon  its  face,  under  pain 
of  nullity,  that  all  required  steps  were  taken.  Thatcher  ts.  Powell,  supra; 
Shelby  vs.  Bacon,  tupra;  Elliott  vs.  Piersol,  aupra;  Elliott  ts.  Labarre,  supra, 

11.  The  words  "  in  a  summary  manner,'*  in  those  provisions,  mean  speedily  and 
diligently,  according  to  law,  and  do  not  dispense  with  notice,  either  of  appli- 
cation for  administration  or  of  sale.  Love  vs.  Banks,  .3  La.  480;  Succession  of 
Porter,  5  Rob.  %;  Caldwell  et  al.  vs.  Glen,  6  Bob.  9;  Succession  of  Curley,  18 
An.  72fl. 

12.  Notice  of  application  for  administration  Is  jurisdictional,  and  can  not  be  dis- 
pensed with.  Elkins  vs.  Canfleld,  5  Martin,  N.  8.  505;  Bernard  vs.  Vignaud,  1 
Martin,  N.  S.  1;  Psyche  vs.  Paradol,  6  La.  366;  Baldwin  vs.  Carlton,  11  Rob.  109; 
Girod  vs.  Girod,  18  La.  394;  King  vs.  Lastrapes,  13  An.  582;  SucceRsion  of  Hen- 
derson, 2  Rob.  391;  Succession  of  Talbert,  16  An.  230;  Succession  of  Phelan,  20 
An.  255;  Succession  of  Guzman,  35  An.  404;  Pfarr  &  Kullman  et  al.  vs.  Belmont, 
39  .An.  294;  The  >rary,9  Cr.  126;  Bradstreet  vs.  Keptune  Insurance  Co., 3  Sum. 599; 
Gillett  vs.  Needham,  37  Mich.  143;  Breen  vs.  Pangborn,  51  Mich.  29;  Thatcher 
vs.  Powell,  supra. 

13.  If  the  record  shows  no  debts  the  proceedings  are  void.  Burns  vs.  Van  Loan,  29 
An.  562;  Burton  and  Wife  vs.  Brugier  and  Sheriff,  80  An.  478;  Farrar  vs.  Dean,  24 
Mo.  16. 

14.  A  sale  by  the  public  administrator  to  one  who  acts  as  his  attorney  is  void.  C.  C. 
1146;  Byrd  vs.  McMicken,  8  M.  N.  S.  165;  McCarthy  vs.  Bond's  Admr.,  9  La.  355 ; 
Neda  vs.  Fonteuot  et  al.,  2  La.  781;  Harrod  vs.  Norris.  11  M  297;  Succession  of 
White,  9  An.  232. 

15.  A  Judicial  sale  or  other  proceeding  may  be  attacked  collaterally  by  disproof 
of  Jurisdictional  facts,  such  as  doraicil  or  vacancy  of  the  estate,  though  the 
record  may  be  perfect.  Pasteur  et  al.  vs.  Lewis  &  Lynd,  39  An.  7-8 ;  Beauregard  vs. 

■ 

Lainpton,  33  An.  827;  Miltenborger  vs.  Knox,  21  An.  399;  Beale  vs.  Walden,  11 
Rob.  72 ;  Clements  vs.  Comfort,  26  An.  270;  O'Donegan  vs.  Knox,  11  La.  384;  Beck- 
ham vs.  Henderson,  23  An.  446;  Thompson  vs.  Whitman,  18  Wall.  457;  Simmons 
vs.  Saul,  138  U.  S.  448. 

16.  If  it  appears  that  any  debts  of  decedent  would  have  been  prescribed,  the  heirs 
may  avail  themselves  of  the  prescription  and  impeach  a  probate  sale,  collater- 
ally, though  the  administrator  did  not]  plead  it.  C.  C.  3466;  McCoy  vs.  Morrow* 
18  111.  519;  Longworthy's  Heirs  vs.  Baker,  23  111.  484;  Rosenthal  vs.  Renick,  44  111* 
204;  Gore  vs.  Brazier,  3  Mass.  542;  Wyman  vs.  Bigden,  4  Mass.  155;  Sumner  vs. 
Child,  2  Conn.  616;  Ricard  vs.  Williams,  7  Wh.  59, 115, 119. 

17.  In  a  suit  against  a  stranger,  heirs  are  not  required  to  show  that  they  have  ac- 
cepted a  succession.  Ware  et  al.  vs.  Jones,  19  An.  428;  Edwards  vs.  Ricks,  30 
An.  926. 

18.  Prescription  against  such  acceptance  can  only  be  pleaded  by  a  party  who  has 
held  for  the  time  of  such  prescription.    C.  C.  3.503. 

19.  Laclies  can  not  be  pleaded  except  by  one  to  whom  plaintiff  owed  a  duty  of 
which  he  was  aware.  And  in  Louisiana,  knowledge  of  the  facts  makes  no  dif- 
ference.   C.  C.  2295. 

20.  The  voluntary  purchaser  at  a  Judicial  sale  for  purposes  of  profit  is  not  more 
entitled  to  protection  than  the  heir,  who  is  brought  in  ininvitum. 
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Calhcun  Fluker  for  Defendant  and  Appellant: 

The  judgement  of  the  parish  court  for  Lafayette,  in  tbe  Succession  of  Euphrosine 
Boisdore,  and  the  sale  in  pursuance  of  It,  under  which  D.  J.  Wedge  became  the 
purchaser  of  the  land  claim,  having  been  rendered  and  authorized  by  a  court 
baring  Jurisdiction,  as  shown  afflrmatively  on  the  face  of  the  record,  can  not 
be  attacked  in  a  collateral  proceeding,  but  can  only  be  annulled  In  a  direct 
proceeding  in  the  court  that  rendered  such  Judgment  and  ordered  such  sale. 
Micbers  Heirs  vs.  Michel's  C urator,  11  La.  154 ;  Lalanne's  Helrsrs.  Moreau,18La. 
433;  Bairs  Admr.  vs.  Ball,  15  La.  173;  Valdere  vs.  Bird,  10  Bob.  396;  Beal.  vs.  Wal- 
den,  11  Rob.  67;  Elliott  vs.  Plersol,  1  Peters,  310;  Sizemore  vs.  Wedge,  20  An.  124; 
Wisdom  vs.  Buckner,  31  An.  58;  Duson  vs.  Dupr^*,  32  An.  896;  Starns  vs.  Had  not, 
42  An.  366;  Starns  vs.  Goodwyn,  43  An.  304;  Harvey  vs.  Tyler,  2  Wall.  328;  Sim- 
mons vs.  Saul,  laS  U.  S.  439;  Grignon  vs.  Astor,  2  How.  340. 

The  defendant,  J.  L.  Bradford,  having  In  good  faith,  and  for  full  value  in  open 
market  and  in  the  usual  course  of  trade,  purchased  the  land  scrip  in  this  case 
from  the  party  to  whom  the  proper  officers  of  the  United  States  had  Issued  it, 
under  an  act  of  Congress  making  it  assignable,  and  having  located  the  same  on 
tbe  public  lands  of  the  United  States  and  received  United  States  patents  In  his 
own  name,  he  is  protected  by  the  adjudications  and  acts  of  the  officers  of  the 
I^nd  Department,  and  the  patents,  even  if  the  Judgment  and  sale  under  which 
li.J.  Wedge  acquired  his  right  were  void;  and  the  plaintiffs  only  have  a  remedy 
against  the  United  States,  as  if  no  scrip  had  ever  issued  to  said  Wedge,  and 
have  no  remedy  against  the  purchaser  and  locator  of  the  said  scrip.    Act  of 
Congress  of  June  2,  186S,  Sec.  3, 11th  Stats.  294;  Act  of  Congress  of  January  ^, 
li^,  20th  Stats.  274;  Regulations  of  Interior  Department  under  above  laws  of 
February  1.3, 1879,  Vol.  5,  Copp's  Land  Owner,  p.  181 ;  Regulations  of  Interior  De- 
partment of  October  13,  1888  (copy  in  record  before  p.  1),  and  Vol.  15,  p.  178> 
Copp's  Land  Owner;  Opinion  Attorney  General  United  States  of  March  15, 1856 
Tth  Opp.  Attorney  General,  657;  Decision  of  Secretary  of  Interior  of  November 
to,  1851 ;  1  Lester's  Land  Laws,  Regulations  and  Decisions,  612 ;  Decision  of  same, 
of  March  20, 1852,  do.  p.  612;  Decision  of  same  of  January  19, 1860,  do.  p.  621. 


Merrick  &  Merrick  on  the  same  side : 

It  was  error  to  refuse  to  compel  numerous  plaintiffs,  vaguely  claiming  to  be 
heirs  of  Euphrosine  Boisdor^,  who,  they  alleged,  died  mpre  than  seventy  years 
ago,  and  who  had  left  an  unlocated  land  claim,  which,  after  more  than  half  a 
century,  they  alleged  had  been  sold  by  the  probate  court  of  the  parish  of  La- 
fayette to  one  D.  J.  Wedge,  and  which  said  sale  was  attacked  by  them,  in  their 
petition,  on  the  grounds  that  Euphrosine  Bolsdorc's  succession  had  been 
"accepted  "  by  the  heirs,  and  that  she  did  **  not  die  In  and  was  not  Meti  domi- 
ciled in  Lafayette  parish,"  to  amend  and  set  forth  in  their  petition  in  what 
manner  and  how  they  became  such  heirs,  and  to  compel  them,  while  tliey 
denied  that  Euphrosine  Boisdor6  died  in  Lafayette  parish,  where  the  succession 
was  opened,  to  state  in  what  parish  said  Euphrosine  Boisdore  was  domiciled 
when  she  did  die.  That  It  was  error  also  to  permit  the  plaintiffs  to  offer 
testimony  of  their  heirship,  thus  keeping  the  defendant  In  the  dark  until  their 
proof  was  all  in,  and  then  to  allow  them  to  flic  an  amendment  covering  the 
proofs  thus  previously  introduced. 
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2.  It  was  error.  Id  this  suit  wherein  plaintiffs  charge  defendant  and  D.  J.  W.  witb 
fraudulently  obtaining  a  decree  from  a  court  without  jurisdiction  for  the  sale 
of  a  land  claim,  and  also  in  the  same  petition  declaring  the  defendant  and  D.  «J  * 
W.  to  be  negotiores  gettorum  and  bound  to  conyey  the  title  the  defendant  had  &o- 
quired  from  the  United  States  goTcmment,  to  refuse  to  compel  the  plaintiffs  to 
elect  whether  they  would  prosecute  the  suit  as  ex  quawi  delicto  or  ex  quasi  cof»- 
/ro^tfu,  the  two  demands  being  inconsistent  with  each  other.    A  party  doing  & 
wrong  to  and  acting  fraudulently  against  another,  under  our  law  can  not  be 
considered  as  holding  the  inconsistent  position  of  acting  as  quasi  agent  and  In  - 
tending  to  confer  a  favor  on  the  party  he  is  purposely  Injuring. 

3.  If  Major  Wedge  was  a  negotiorum  gettoVf  as  alleged,  then  he  applied  to  the  public 
administrator  in  1872  to  provoke  a  sale,  intending  to  benefit  the  plaintiffs,  and 
the  plaintiffs  by  setting  up  this  claim  ratify  all  his  acts.  By  declaring  him  to 
be  a  negotiorum  geMtor^  plaintiffs  assert  that  his  acts  were  lawful  and  intended 
to  benefit  them  (R.  C.  C.2293),  and  they  must  pay  him  his  expenses,  and  his  sale 
to  this  defendant  stands  ratified,  and  plaintiffs  must  call  on  Major  Wedge,  their 
quati  agent,  to  account.  R.  C.  C,  Art.  2299;  4  Pothler,  Appendix,  p.  296,  No.  167, 
Ed.  1836.  The  rules  relative  to  agency  control  the  contracts  of  the  negotiorum 
gestorum  as  to  the  rights  and  duties  of  the  parties.  R  C.  C.  2295,2299;  Mackeldey, 
Xo.  498,  p.  237,  Brussell's  Ed.  1846;  4  Pothler,  p.  185,  No.  167;  2  Hemecius  Recita- 
tiones,  p.  283 ;  C.  M.  L  ,  XIX ;  20  Laurent,  No.  323. 

And  the  parties  who  claim  the  benefit  of  any  part  of  the  acts  of  the  negotiorum 
^eirtor  ratify  all  his  acts.  Elam  vs.  Carruth,2  An.  276;  1  Parsons  on  Contracts, 
pp.  46,  47,  Note  W. ;  2  Bouvier,  Institutes,  No.  1316,  p.  25;  Kellar  vs.  Ashford,  138 
U.  8.  610;  10  8.  C.  R.  496. 

4.  But  to  constitute  a  party  a  n^^oMorum  ^Mtor  he  must  intend  to  act  for  another 
and  not  for  himself.  Parties  acting  for  themselves  can  not  be  charged  as  nego- 
tiorum gettoret.  If  a  man  committs  a  trespass  on  another  man's  land  that  other 
can  not  allow  nine  years  to  elapse  and  then  sue  him  as  a  negotiorttm  geetor.  He 
roust  sue  him  within  the  time  allowed  for  offences  and  quasi  offences.  R.  C.  C, 
Arts.  2315,3536. 

5.  As  Major  Wedge  bought  the  claim  at  a  probate  sale  clearly  for  himself  and  not 
for  another,  there  could  not  have  been  the  conditions  asserted  to  charge  him- 
self as  negotiorum  gestor^  and  our  laws  will  not  create  a  chancery  trust.  20  Laur- 
ent, Nos.  308,  310,  311 ;  20  Laurent,  No.  321,  p.  360;  4  Pothler,  Appendix,  p.  297,  No. 
169,  R.  C.  C.  2293;  R.  C.  C,  Art.  1507. 

6.  It  was  error,  under  the  allegations  of  the  petition,  to  permit  a  collateral  attack 
on  the  title  held  under  the  patents  from  the  United  States  by  the  defendant, 
and  to  allow  testimony  tending  to  show  that  the  succession  of  one  Kuphroslne 
Boisdor^  was  opened  by  her  death  In  the  parish  of  8t.  Martin,  for  the  purpose 
of  depriving  the  patentee  of  the  benefit  of  the  lands  granted  him  by  the  govern- 
ment of  the  United  States,  under  the  pretence  that  the  probate  court  of  the 
parish  of  Lafayette  was  without  jurisdiction  and  that  the  officers  of  the  govern- 
ment had  erroneously  considered  the  unreversed  judgment  of  the  probate 
court  of  the  parish  of  Lafayette  as  valid. 

7.  The  act  of  Congress  of  28th  January,  1S79,  made  these  land  warrants  negotiable. 
The  surveyor  general  had  the  power  to  declare  who  was  entitled  to  the  war- 
rant. The  land  warrant  itself,  being  In  due  form  and  by  the  proper  officer,  did 
not,  on  its  face.  Inform  the  purchaser  of  any  defect  (If  such  existed),  because 
the  Supreme  Court  of  the  United  States  could  not,  with  the  warrant  spread  out 
before  it  in  Simmons  vs.  Saul,  138  U.  S.,  p.  441,  have  sustained  thedemurrer.  If  the 
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warrant,  on  its  face,  charged  the  buyer  with  bad  faith.  Therefore,  the  war- 
rants bought  by  tlie  defendant,  in  themselves,  were  valid  and  negotiable  war- 
rants. 11  U.  S.  Stats,  at  Large,  chap.  81,  p.  296,  Sees. 3  and  4;20U.  8.  Stats,  at 
Large,  pp.  274  and  275,  last  clause  Sec.  1,  and  Sees.  2, 3  and  4.  And  in  Louisiana 
no  man  ts  obligrcd  (in  order  to  be  in  good  faith)  to  trace  his  title  to  its  source; 
otherwise  the  doctrine  of  the  possessor  In  good  faith  would  be  useless.  R.  C. 
CArts.  3451,  3484;  Montgomery  ys.  Whitfield,  41  An.  654;  Gaddens  vs.  Mobley, 
aE7  An.  419;  Orlolip-s.  Moss,  38  An., p.  772,  No. II ; Barrow  vs.  Wilson,. S8  An.  209;  Pat- 
terson Ts.Maloney,  88  An.  888,  No  III.  And  the  patent  having  issued  in  good  faith 
to  the  defendant  for  full  value,  must  be  held  to  have  issued  after  all  needful  in- 
vestigations had  been  made  by  the  officers  of  the  United  States.  Mlntervs. 
Crommel*n,  18  How.,  pp.  87, 88  and  89;  Fuentes  vs.  U.  8.,  22  H.  459.  "  Patent  the 
superior  and  conclusive  evidence  of  legal  title."  13  Peters,  450;  Bagnal  vs. 
Broderick,  14  An.  77,  78;  3  An.  203;  13  An.  128;  Smelting  Co.  vs.  Kemp,  104  U.  8.  R. 
647;  Clements  vs.  MachebcBUf,  92  U.  8.  425. 

The  system  of  laws  in  force  in  Louisiana  is  entirely  distinct,  independent  and 
designedly  exclusive  of  the  English  chancery  system.  The  Constitution  of  1812 
for  the  express  purpose  of  excluding  the  chancery  system,  declared  that  the 
"existing  laws  of  this  territory,  when  this  Constitution  goes  into  effect,  shal 
continue  to  be  in  force  until  altered  or  abolished  by  the  Legislature,"  etc. 
Const.  1812,  Art.  4,  Sec.  11. 

Therefore,  when  our  law  speaks  of  deciding  according  to  equity,  it  means  the 
equity  known  to  the  civil  law  and  expressly  defined  by  Arts.  21  and  1965  [1960] 
of  R.  C.  Code,  and  not  tl)e  chancery  law,  which  can  have  no  force  until  adopted 
at  length  by  the  Legislature.  See  in  extenso,  1  Domat,  Tit.  1,  Sec.  2,  Book  1 ;  also 
Kesolution  of  the  Legislature,  1841.  No.  90,  p.  72,  Livingston  vs.  Story,  9  Peters, 
654;  Const.  1845,  Art.  20;  Const.  1852,  Art.  120;  Const.  1868,  Art.  116.  See  also,  1  Hen- 
nen*s  Digest,  pp.  795,  796,  YIII.  See  Succession  of  Franklin,  7  An.  395, 396;  Judges 
Rost  and  Eustis ;  also,  13  An.  283. 

9.  The  introduction  of  one  blanch  of  the  chancery  or  common  law  against  our 
constitutional  prohibition  would  require  the  introduction  of  other  necessary 
branches  of  the  same  law.  Thus  our  law  will  not  allow  the  recovery  of  real 
property,  except  the  plaintiff  produces  the  superior  legal  title.  But  in  order  to 
remedy  the  wrong  arising  from  an  eviction,  the  possessor  can  maintain  himself 
in  possession  by  the  possessory  action  if  he  sues  within  the  year,  and  compel 
the  other  party  to  show  the  legal  title,  but  if  he  neglects  to  bring  his  possessory 
action  within  the  year,  our  courts  can  not  save  him  by  an  action  of  ejectment. 
At  common  law,  in  an  action  of  ejectment  (not  writs  formed  on  right)  the 
plaintiff  only  has  to  show,  in  order  to  recover,  a  prior  eviction  within  the 
twenty  years.  But  he  recovers  no  rents  in  that  action,  and  is  driven  to  bring 
another  action  for  the  mesne  profits.  Our  law  gives  the  rents  and  revenues  as 
an  incident  of  the  action,  and  it  seems  refuses  a  separate  action  for  the  same. 
So,  for  example,  chancery  or  equity  relieves  against  payment  of  illegal  in- 
terest, and  will  permit  debtor  to  recover  back  the  excess,  even  where  the 
taking  of  the  illegal  interest  occasions  a  forfeiture  of  debt  and  interest,  but 
notwithstanding  the  forfeiture,  the  courts  of  equity  will  compel  the  debtor  to 
pay  the  forfeited  debt  and  the  legal  interest  thereon,  before  it  will  enjoin  credi- 
tor or  compel  him  to  refund  the  excess.  Willards  Kq.,  Rogers  vs.  Rathburn ;  1 
Johnson  Chy.  R.  367 ;  Tupper  vs.  Powell,  lb.  437;  Morgan  vs.  Schemerhorn,  1 
Paige,  546. 
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10.  The  negotiorum  gestor  of  the  ciTil  law  and  the  party  charged  as  trustee  in  inrittsn* 
of  the  chancery  law  differs  toto  ccelo.    In  the  first  case  the  act  from  which  tlio 
negotiorum  gestio  flows  must  be  a  lawful  and  purely  voluntary  act  of  the  negoiio  - 
rum  j7^«<or,  intended  for  the  benefit  of  another  and  not  for  himself.    K.  C.  C, 
Arts  2293,  2295,  2296  and  2299.    In  the  second  case  the  chancery  law  in  some  cases 
charges  a  man  as  trustee  against  his  will  for  his  illegal  acts,  where  he  has 
taken  upon  himself  no  trust  or  duty  toward  the  party  to  whom  he  is  compell- 
ed to  account.    Willard's  Kq.,  p.  249.    Misappropriation  of  funds  in  buying  real 
estate  is  a  case  of  that  kind.    Such  trusts,  re»ulting  trusts,  do  not  exist  in 
Ivouisiana  and  can  not  be  introduced  by  deeds  any  more  than  by  wills.    Our 
courts  have,  in  accordance  with  the  Code  and  the  Constitution  and  traditions 
of  the  law,  resisted  the  introduction  of  any  branch  of  the  chancery  law,  which 
would,  in  order  to  prevent  injustice,  require  the  introdnctionof  other  branches 
of  that  law.    Perrault  vs.  Perrault,  32  An.  6.H5;  Labouisse  vs.  Rope  Co.,  43  An. 
245;  Thibodaux  vs.  Anderson,  34  An.  797;  Hackenburg  vs.  Gartscamp,  30  An.89S; 
Delop  &  Co.  vs.  Windsor,  26  An.  186, 187;  Hughes  Hyllstead  ft  Co.  vs.  Klingender 
Bios.,  14  An.  845;  Marsh  and  Husband  vs.  8evin,  28  An.  326;  Heirs  of  Dohan  vs. 
Dohan  et  al.,  42  Ab.  452;  McKenzie  vs.  Bacon,  40  An.  162;  Badon  vs.  Badon,  4  L. 
K.,  166;  Muggah  vs.  Greig,  2R.  K.  590;  Fuselier  vs.Fuselier,  5  An.  132. 

11.  It  can  not  be  assumed  without  proof,  upon  mere  general  and  vague  allegations 
of  fraud,  without  poiuting  at  the  specific  acts  of  fraud,  that  the  party  has  been 
guilty  of  fraud  in  buying  property  at  a  probate  sale.  Nor  can  he  be  deprived 
of  his  rights  by  a  collateral  attack  on  the  decree  of  the  probate  court,  in  a  suit 
in  another  Jurisdiction  between  other  parties.  Starns  vs.  Goodwyn,  43  An.  304; 
Starns  vs.  Hadnot,  42  An.  369;  Duson  vs.  Dupre,  320,  897,  898;  Simmons  vs  Saul, 
1»8  IT.  8.  437;  11  S.  C.  R.  369,  and  cases  cited.  See  also,  Windsor  vs.  McVeigh,  93 
U.  S.  279;  13  Wall.  166;  Rocks  vs.  Williams,  13  An.  374;  47  Fed.  Rep.  43;  Stevens  vs. 
Pinneo,  26  An.  618,  bottom  of  page;  Compton  vs.  Compton,  9  An.  499. 

12.  Asthe  Judges  of  the  various  courts  of  rx)uisiana  arc  sworn  to  sustain  Its  Con- 
stitution, which  so  jealously  excludes  the  chancery  law  of  the  common  law 
States,  except  by  explicit  legislative  action.  It  may  seem  needless  to  observe 
that  the  plaintiff's  case  is  without  merit  according  to  that  system,  for  these 
among  numerous  other  reasons,  viz. : 

(1)  The  defendant  has  an  absolutely  perfect  title  (the  highest  known  to  our  law), 
and  for  which  he  paid  value.  Against  this  title  no  mere  prior  equity  can  pre- 
vail, and  this  title  may  be  setup  by  plea  and  prevent  all  other  investigations  in 
the  case.  Mitford's  Kq.  Pleadings,  p.  361.  See  also  Cooper's  Chancery  Prac. 
281 ;  Story  Eq.  PI.,  No.  805  (5). 

(2)  Plaintiffs  have  been  gulity  of  gross  laches,  for  if  they  had  shown  the  slightest 
vigilance,  defendant  would  not  have  been  led  to  invest  his  money  in  these  par- 
ticular warrants.  Badger  vs.  Badger,  2  Wallace,  94, 95  (69  U.  S.  94,  95) ;  Richards 
vs.  Mackall,  8  S.  C.  R.  440;  124  U.  S.  183. 

(3;  Defendant  could  only  be  declared  a  trustee  and  compelled,  by  the  power  of 
the  chancellor,  to  convey  by  showing,  by  allegations  and  proof  of  specific 
facts  (and  not  general  allegations),  that  the  defendant  himself  (and  not  some 
third  party)  had  done  some  fraudulent  acts  which  had  prevented  the  plain- 
tiffs from  obtaining  their  legal  rights,  and  in  chancery  a  demurrer  would  be 
sustained  to  plaintiff's  petition.  Coal  Co.  vs.  United  States,  123  U.  S.  R.  317;  8  S. 
C.  R.  131;  Hunt  vs.  Hunt,  72  N.  Y.  217,  225,  227;  United  States  vs.  Throckmorton, 
98  U.  S.  61,  Syllabus  No.  3,  and  pp.  65  and  66;  United  States  vs.  Hancock,  133  U.  S. 
193;10S.C.  R.  264. 
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vl;  A  party  can  not  beneflt  himself  by  a  pretence  of  Ignorance  of  the  public  "  rec- 
ord and  acts  of  Congress."  United  States  vs.  Flint,  4  Sawyer,  61,  Mr.  Justice 
Field. 

U  The  defendant  Is  entitled  to  the  benefits  of  his  patents  under  the  terms  of  the 
United  States,  cresting  the  lands  in  him,  and  the  Judgment  of  the  lower  court 
deprives  the  defendant  of  his  rights  by  compelling  him  to  convey  the  lands  and 
pay  the  plaintiffs  for  those  sold  by  him,  as  effectually  as  if  the  United  States 
patents  had  been  declared  invalid  by  the  court.  Bagnell  vs.  Peters,  13  Peters, 
4£0;Mlntervs.  Crommelin,  18  Howard,  S7, 89;  United  States  vs.  Stone,  98  U.  S.  2:^5; 
Murray,  Lessee,  vs.  Hoboken  Land  Co.,  18  Howard,  284, 285. 

The  judRoaent,  inasmuch  as  it  decrees  the  defendant  a  third  party,  having  no 
privity  witb  the  plaintiffs  to  convey  his  lands  held  by  him  under  the  patents  of 
the  United  States  to  them,  is  a  form  of  administration  of  justice  unknown  to  our 
law  and  illegal.  See  Pothier  on  Obligations,  Part  1,  Chap.  II,  Nos.  157  and  158, 
Paris  Ed.  lS«i5,  Dupin. 

Inprisonment  for  debt  has  been  abolished,  and  the  power  to  compel  a  defendant 
by  imprisonment  to  comply  with  a  decree  violates  the  spirit  of  the  law. 

14.  WHEifB  TH£  PULnnTFFS'  CASE  18  DEVOID  OF  EQUITY,  because  it  is  an  attempt 

to  enricb  themselves  at  the  cost  and  expense  of  an  innocent  third  party,  the 

courts  will  not  assist  them.    R.  C.  C.  1965  [I960].    Plaintiffs'  supposed  land  claim 

beiuK  of  so  little  value,  these  lands  could  easily  have  been  entered  for  twelve 

and  a  half  cents  per  acre  (10  U.  S.  St.  at  Large,  574),  that  it  was  abandoned  for 

more  than  fifty  years,  and  eighteen  years  after  the  probate  sale,  seventy  years 

after  the  death  of  intestate,  the  plaintiffs  refusing  to  repay  $40,  the  full  value 

paid  for  the  claim  at  probate  sale,  the  cost  of  traveling  expenses,  the  cost  of 

retaining  counsel  at  Washington,  the  cost  paid  (viz.,  $500)   in  open  market  by 

defendant  in  good  faith  for  the  warrants,  the  $22.09  paid  the  government  of  the 

United  States  for  excess  of  land,  and  then  charging  defendant  $315.21  for  the 

lands  he  had  bought  and  given  in  order  to  get  those  land  warrants  held  by  him 

properly  located,  is  a  case  wanting  in  equity,  both  under  the  system  of  the 

common  and  civil  law,  and  can  not  be  enforced. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  This  is  a  petitory  action  in  ordinary  form,  instituted 
by  certain  persons  alleging  themselves  to  be  the  heirs  of  Euphrosine 
Boisdor6,  widow  of  Francois  Grevemberg,  deceased,  for  the  recovery 
of  a  tract  of  land  situated  in  the  parish  of  St.  Landry,  quoad 
that  portion  held  by  him  at  date  suit  was  filed,  and  for  the  avails  of 
each  portion  thereof  as  had  been  theretofore  sold  by  him. 
The  plaintifFs'  claim  of  title  may  be  stated  in  this  wise,  viz. : 
That  Euphrosine  Boisdor6  died  in  the  parish  of  St.  Martin,  this 
State,  in  the  year  1818,  and  upon  an  inventory  of  the  property  of 
her  estate,  taken  in  the  following  year,  was  scheduled  *^  by  way  of  a 
memorandum,"  a  land  claim  for  800  arpents  (of  land),  or  686.56 
acres,  situated  in  the  old  county  of  Attakapas. 
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That  this  claim  was  acquired  by  him  ander  a  Spanish  gprant,  or 
order  of  survey,  during  the  year  1781,  prior  to  her  marriage,  and  it 
was  subsequently  and  regularly  listed  by  the  reg^ter  and  receiver 
-of  the  United  States  Land  Office  in  their  report,  as  land  commission  - 
«r8,  to  Congress,  on  80th  of  December,  1815,  and  was  thereafter  con- 
firmed to  her  by  act  of  Congress  in  1825. 

This  claim  was  not  satisfied  by  survey,  or  location  in  place,  and  no 
provision  was  made  looking  to  the  satisfaction  thereof,  until,  by  act 
of  Congress  passed  on  June  2,  1838,  the  surveyor  general  was 
authorized  to  issue  '^  to  the  claimant,  or  her  legal  representatives," 
of  such  land  claim  a  certificate  of  location  or  land  scrip  for  the  number 
of  acres  called  for,  which  was  locatable  on  any  public  lands  of  the 
United  States,  at  any  land  office  in  the  United  States. 

That  the  immediate  heirs  of  Euphrosine  Boisdor6  died  in  1857  and 
1864,  respectively,  and  two  of  her  grandchildren  died  in  1836  and 
1864,  respectively — ^the  third  and  only  grandchild  now  surviving — ^and 
that  none  of  said  children  and  heirs  at  any  time  applied  for  or 
secured  scrip  under  the  act  of  1858,  or  procured  any  other  satisfac- 
tion of  said  land  claim. 

Nothing  further  appears  to  have  been  done  in  the  premises  until, 
<3uring  the  year  1872,  said  land  claim  was  adjudicated  to  one  D.  J. 
Wedge  at  public  judicial  sale,  made  in  the  succession  of  Eu- 
phrosine Boisdor^,  in  the  parish  of  Lafayette,  on  the  29th  of  August. 

Claiming  thereunder  to  be,  quoad  hoc,  the  legal  representative  of 
said  claimant,  this  adjudicatee  applied  to  the  surveyor  general 
for  land  scrip  in  satisfaction  of  said  land  claim,  in  pursuance  of  the 
provisions  of  the  Act  of  June  2,  1858,  and  same  was  accordingly  is- 
sued and  delivered  to  him  on  the  27th  of  October,  1887. 

This  scrip  was  duly  certified  by  the  commissioner  of  the  general 
land  office  on  November  16  of  same  year,  and  on  the  8th  of  Decem- 
ber following  the  surveyor  general  certified  it  and  endorsed  thereon 
that  "  by  reason  of  the  evidence  on  file  in  my  (his)  office,  Daniel  J. 
Wedge  is  the  legal  representative  of  the  confirmee,  and,  as  such, 
is  entitled  to  locate  the  within  certificate." 

On  the  12th  of  December  following,^ Wedge  assigned  the  land 
scrip  thus  endorsed  to  the  defendant,  Bradford,  and  for  which  he 
obtained  patents  to  the  lands  in  suit  on  the  27th  of  October,  1888. 

That  those  patents  substantially  recite  that  they  are  in  full  satis- 
faction of  the  unsatisfied  claim  of  Eaphrosine  Boisdor6,  and  of  the 
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land  scrip  issaed  in  satiafaction  thereof,  in  pnrsaance  of  the  act  of 
CoDgress  of  date  Jane  2,  1858,  and  that  they  evidence  the  title  of 
the  defendant,  Bradford,  assignee  of  D.  J.  Wedge,  representative  of 
EnphroBine  Boisdor^,  deceased. 

We  have  premised  this  much  of  the  undisputed  facts  of  this  case, 
so  that  the  demands  of  the  plaintiffs,  and  the  exceptions  and  answer 
of  the  defendant  might  appear  more  striking  and  distinct. 

Plaintiffs  representing  themselves  to  be  the  lineal  descendants  of 
Eiphrosine  Boisdor^ — about  twenty- five  in  number,  and  for  the 
greater  part  residing  in  parishes  of  this  State,  in  the  vicinity  of  La- 
fayette parish — came  into  the  Civil  District  Court  of  the  parish  of 
Orleans,  upon  demands  against  Bradford  alone,  not  making  Wedge 
a  party,  and  averring  that  they  never  applied  for  nor  received  cer- 
tificates of  location  in  satisfaction  of  the  land^claim  of  their  an- 
cestrix,  Eaphrosine  Boisdor6,  but  remaining  in  ignorance  of  their 
Tights  nntil  within  the  year  last  past  (1889)  they  sought  the  advice 
of  counsel,  and  instituted  this  suit. 

In  their  petition  they  make  the  following  averments  and  repre  - 
sentations,  viz.: 

^^  That  for  the  reasons  heretofore  stated,  the  heirs  of  Euphrosine 
Boisdorg  accepted  her  succession ;  and  because  she  did  not  die  and 
was  not  domiciled  in  Lafayette  parish  *  *  the  said  parish 
court  was  vnihout  jurisdiction  to  open  her  succession,  and  that  all  pro- 
ceedings in  said  court  in  that  behalf,  and  all  orders  therein  made,  are 
and  were  absolutely  null  and  void;  and  that  the  sale  made  by  the  said 
sheriff  to  said  Wedge  thereunder  was  not  preceded  by  the  for- 
malities prescribed  by  law."     (Italics  ours.) 

Farther,  'Hhat  said  proceedings  were  absolutely  null  and  void,  and 
that  the  absolute  nullity  of  said  proceedings  was  (and  is)  patent  upon 
the  face  thereof,  and  that  the  defendant,  Bradford,  was  bound  to  take 
notice  of  (the)  petitioners^  rights  in  the  premises,  and  was  bound  to 
take  notice  of  the  nullity  of  said  pretended  probate  proceedings  in  said 
parish  court,  so,  as  aforesaid,  patent  on  the  face  thereof,  and  of  the 
total  lack  of  jurisdiction  in  said  court  in  the  matter  of  said  succes- 
sion."    (Italics  ours.) 

On  the  foregoing  theory  and  averments  plaintiffs  allege  that  they 
have  a  right  **  to  claim  the  benefit  of  said  certificates      *      *      * 
and  to  be  decreed  the  joint   owners  of   the   laud   located  there- 
with." 
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The  foregoing  are  sapplemented  by   the   following  averments ,. 
viz. : 

'*  That,  notwithstanding  the  nullity  of  said  probate  proceeding's- 
*      *      *      and  the  sale  made  thereunder,  they  liad  the  right  to» 
hold  said  Wedge  as  their  negotiorum  gestor^  and  to  claim  said  scrip- 
so  obtained  by  him ;  and  they  have  the  right  to  hold  said  Bradf or<l 
as  such  negotiorum  gestovy  and  to  claim  the  lands  located  by  him  withi 
said  scrip." 

Upon  these  averments  plaintiffs  pray  *Hhat  there  be  judgment- 
in  (their)  favor,  declaring  that  said  proceedings  in  the  parish  court, 
of  the  parish  of  Lafayette,  pretending  to  open  the  succession  of  Ea- 
phrosine  Boisdor6,  are  absolutely  null  and  void  for  want  of  jurisdiction^ 
in  said  court  in  the  premises;  and  that  nil  orders  therein  made,  and 
thereunder  the  sale  of  said  land  claim  to  said  Wedge,  are  and  were 
absolutely  null  and  void  and  without  effect  to  vest  any  title  whatever  in- 
him;  and  that  the  defendants  took  said  scrip  with  full  knowledge  of 
the  nullity  of  said  proceedings,  and  that  he  acquired  no  title  thereto- 
by  an  assignment  thereof  to  him  by  said  Wedge,"  etc. 

To  this  petition  defendant  tendered  an  exception  to  the  effect  that 
plaintiffs'  averments  were  bad  for  duplicity  and  inconsistency,  and 
ruled  them  for  cause  why  they  should  not  be  compelled  to  elect, 
whether  they  would  pursue  their  allegations  ex  delicto  in  disaffirm^ 
ance  of  said  probate  proceedings,  or  those  ex  contractu  in  affirmance- 
of  them. 

This  exception  having  been  overruled  and  a  bill  of  exceptioi^ 
thereto  reserved,  defendant  filed  an  answer  in  which  he  plead  the 
prescription  of  one  (1) ,  five  (5)  and  ten  (10)  years  and  the  general 
issue,  supplemented  by  the  following  special  defences,  viz. : 

That  the  land  claim  of  Euphrosine  Boisdor6  was  of  little  value  at 
the  date  of  the  probate  proceedings  in  1872,  and  for  many  yeara 
thereafter,  and  that  the  plaintiffs  and  their  authors  ^' have  been 
guilty  of  such  laches  and  gross  neglect  of  said  claim  that  they  have^ 
no  just  right  thereto,  and  have  no  right  to  speculate  upon  (such> 
laches  and  negligence,  and  avail  themselves  of  money  and  labor  ex- 
pended by  others,"  and  to  recover  property  to  the  acquisition  of 
which  they  have  contributed  nothing. 

He  further  represents  that  had  the  plaintiffs  been  mindful  of  their^ 
supposed  rights,  they  could  at  any  time  between  August,  1872,  when, 
said  land  claim  was  adjudicated  to  Wedge,  and  the  27th  of  October^ 
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1887,  when  the  sarveyor  general  issued  land  scrip  therefor,  have  ap- 
peared and  set  up  claim  thereto,  as  the  legal  representatives  of 
Enphrosine  Boisdor^,  and  contested  Wedge's  right  thereto  before 
the  officers  of  the  Interior  Department  of  the  United  States  govern- 
ment—same  being,  at  that  time,  a  matter  of  which  such  department 
had  undoubted  jurisdiction. 

That  having  failed  to  take  timely  and  proper  steps,  in  that  regard, 
antecedent  to  the  issuance  of  patents  to  him,  predicated  upon  the 
9crip  he  surrendered,  this  inquiry  can  not  be  gone  into  now,  and  he 
be  deprived  of  the  property,  his  title  to  which  is  evidenced  by  such 
patents. 

Accepting  plaintiffs'  theory  of  the  case,  the  judge  a  quo  rendered 
judgment  in  their  favor  in  conformity  to  their  prayer,  and  the  de- 
fendant has  appealed. 

I. 

The  defendant's  exception  is  suggestive  of  some  embarrassmcQt 
in  ihe  discussion  and  decision  of  this  case,  of  which  we  consider  it 
important  that  it  be  relieved  preliminarily. 

We  take  it  to  be  clear  and  undoubted  that  this  is  a  petitory  action 
of  ordinary  form,  in  which  it  became  necessary  for  the  plaintiffs  to 
to  set  up  the  absolute  nullity  of  the  probate  sale  to  Wedge,  of  the  Bois- 
dor6  land  claim  in  1872,  and  the  consequences  flowing  therefrom,  in 
order  to  remove  an  apparent  obstacle  to  their  recovery  of  the  prop- 
erty from  Bradford,  as  Wedge's  assignee  of  the  land  scrip,  which  he 
gave  in  exchange  for  patents. 

This  is  not,  in  any  sense,  an  action  of  nullity  or  rescission,  seeking 
the  help  of  a  judicial  decree  revoking  an  illegal  sale.  Such  sale  and 
proceedings  are  only  collaterally  drawn  in  question,  and  plaintiffs' 
foil  reliance  is  placed  upon  the  Boisdor6  succession  records,  to  ex- 
hibit and  prove  the  want  of  jurisdiction  in  the  probate  court  of  La- 
fayette parish  to  grant  the  order  of  sale,  and  the  consequent  abso- 
lute nullity  of  Wedge's  title  to  the  land  claim. 

The  difficulty  suggested  by  defendant's  exception  is  that,  while 
adhering  to  their  charges  of  absolute  nullity,  plaintiffs'  contention  is 
that  they  had  ^*  a  right  to  hold  said  Wedge  as  their  negotiorum  ges* 
tor  and  claim  said  scrip,"  and  that  ''  they  have  the  right  to  hold  said 
Bradford  as  such  negotiorum  geator,  and  to  claim  the  lands  located  by 
him  with  such  scrip" — ^thus  placing  themselves  in  the  position  of 
asking  this  court  to  And  and  decree  the  nullity  of  a  judicial  sale,  and 
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in  the  same  judgment  to  decree  them  entitled  to  its  avails ;  askiog^ 
us  to  declare  Wedge  to  have  been  their  negotiorum  geator  throughout 
the  whole  course  of  his  negotiations  with  the  officers  of  the  land  de- 
partment in  securing  scrip  in  settlement  of  the  Boisdor^  land  claim  ; 
and  at  the  same  time  to  declare  that  the  defendant,  likewise,  became 
their  negotiorum  gestor  in  obtaing  the  scrip  from  Wedge,  and  that  he 
acted  as  such  in  obtaining  patents  in  his  own  name,  in  the  face  of 
allegation  and  proof  that  their  alleged  negotiorum  gestor,  Wedge,  had 
made  an  assignment  of  scrip  standing  in  his  name  to  the  defendant 
Bradford  for  a  consideration. 

This  embarrassment  is  increased  when  the  fact  is  taken  into  con- 
sideration that  Wedge  has  not  been  made  a  party  to  this  litigation ; 
that  no  judgment  is  asked  requesting  the  revocation  of  the  acts  and 
contracts  of  these  two  negotiorum  gestores;  and  that  this  suit  was 
brought  and  decided  in  a  jurisdiction  wholly  different  from  that  of 
Wedge's  domicile,  as  well  as  that  of  the  succession  of  Euphrosine 
Boisdor^,  whether  in  St.  Martin  or  Lafayette  parish. 

These  various  positions  seem  to  us  to  be  altogether  incompatible 
with  each  other,  but,  as  the  district  judge  left  them  undisturbed,  and 
preferring  to  try  the  case  as  a  unit,  we  will  simply  adopt  the  course 
he  pursued,  and  treat  the  issues  in  detail  as  they  occur,  chrono- 
logically. 

II. 

Addressing  ourselves  to  the  questions  appertaining  to  the  nullity 
of  the  Lafayette  probate  sale  in  1872,  we  have  examined  the  tran- 
script, and  reproduce  therefrom  the  following  summarized  statement 
of  facts,  viz. : 

The  petition  of  the  public  administrator  of  the  parish  of  Lafayette 
avers  "  that  Euphrosine  Boisdor6  departed  this  life  in  said  parish  (of 
Lafayette)  many  years  since,  leaving  some  property,  consisting  of  an 
old  deferred  private  claim  (for)  lands  against  the  government  of  the 
United  States,  as  shown  by  the  reports  of  the  register  and  receiver 
etc. ;"  and  it  further  avers'.  **  that  said  property  should  be  inven- 
toried, appraised  and  sold  according  to  law;"  and  thereupon  said  ad- 
ministrator prayed  for  an  order  of  court  directing  and  requiring 
^'  that  the  property  be  sold  according  to  law  to  pay  debts,"  etc. 

The  judge  of  the  parish  court,  exercising  probate  jurisdiction, 
entered  up  an  order  directing  that  said  public  administrator  ''after 
ten  days'  notice,  if  there  is  no  opposition,  take  charge  of  said  estate 
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and  administer  it  according  to  law."  He  fnrtlier  ordered  ''that  after 
legal  delays  and  advertisement,  the  property  appertaining  to  the 
estate  heboid  for  the  purpose  of  paying  debts  and  settling  the  suc- 
cession." 

Subsequently,  and  in  due  form  of  law,  an  inventory  was  taken  of 
said  property,  and  same  was  duly  advertised  for  sale,  and  adjudicated 
U>  D.  J.  Wedge  for  cash,  at  the  full  amount  of  its  appraiaed  value, 
and  a  process  verbal  was  duly  executed  and  properly  filed  in  the 
clerk's  ofl9ce. 

The  evidence  of  the  Boisdor^  land  claim  physically  and  actually 
passed  into  the  possession  and  under  the  control  of  the  adjudicatee, 
at  the  price  of  $40,  the  valuation  fixed  in  the  inventory  by  two  sworn 
appraisers,  and  which  amount  is  neither  alleged  or  shown  to  have 
been  an  undervaluation  thereof. 

These  are  the  facts  exhibited  on  the  /ace  of  the  Boisdor^  mortuaria 
in  Lafayette  parish,  upon  which  we  are  requested  to  maintain  and 
decree  the  absolute  nullity  of  Wedge's  title,  in  this  collateral  action. 

Not  content  with  this  showing,  however,  the  plaintiffs  introduced 
as  their  witness  the  present  clerk  of  the  court  of  the  parish  of  St. 
Martin,  who,  in  the  course  of  his  testimony,  made  the  following 
statements,  viz. : 

"Q.  Have  you  made  search  for  the  record  of  the  succession  of 
Euphrosine  Boisdor^  f 

"A.  Yes,  sir. 

"  Q.  Did  you  find  the  record  of  the  succession  of  Euphrosine  BoiS' 
dor^  amongst  the  records  of  your  court? 

"A.  I  find  what  I  have  of  the  succession  of  Francois  Orevemberg, 
and  nothing  entered  in  the  name  of  Euphrosine  Boisdor6  in  the  records 
of  my  office. ' '     (Italics  ours. ) 

Upon  further  interrogation,  and  having  his  memory  refreshed  by 
the  exhibition  to  him  of  some  loose  papers,  fragmentary  in  character, 
he  said  that  upon  a  very  careful  search  amongst  the  archives  of  his 
office,  he  found  what  appeared  to  be  a  proces  verbal  of  an  inventory 
and  a  marriage  contract,  and  added:  ''but  nothing  more  having 
reference  to  the  estate  of  Euphrosine  Boisdori,  except  the  file  I  hold 
here,  marked  No.  816,  Estate  of  Widow  Francois  Grevemburg,  1819.'* 

It  was  upon  this  inventory  that  the  memorandum  entry  of  the  Eu- 
phrosine Boisdor^  land  claim  appears  to  have  been  entered  as 
above  stated. 
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In  addition  to  the  foregoing,  there  are  a  few  parol  statements  made 
to  the  effect  that  Euphrosine  Boiadori  lived  and  died  in  the  pariah  of 
St.  Martin;  bat  amongst  the  oldest  members  of  the  family  who  were 
interrogated  as  witnesses,  there  was  an  old  lady  of  seventy- eight  (78) 
years  of  age,  who  stated  that  she  once  saw  Euphrosine  Boisdor^,  who 
was  her  grandmother,  and  that  she  died  soon  afterward.    She  most 
have  been  bnt  a  little  girl  then,  as  she  mnst  have  been  bom  in  1812, 
and  was,  consequently,  but  six  (6)  years  of  age  at  the  date  of  her 
grandmother's  death  in  the  year  1818. 

This  circumstance  is  cited  for  the  purpose  of  illustrating  how  des- 
ultory the  proof  is  on  this  score : 

Of  the  testimony  it  may  be  fairly  said  that  it  leads  to  the  inference 
of  Euphrosine  Boisdor^  having  resided  and  died  in  the  parish  of  St. 
Martin,  but  it  does  not  prove  it  fully,  nor  does  it  clearly  establish  the 
fact  that  an  actual  administration  of  her  estate  was  ever  commenced  in 
that  parish,  much  less  does  it  prove  the  commencement  and  termina- 
tion thereof  in  that  parishy  by  an  acceptance  by  the  heirs  of  the  de- 
ceased or  otherwise. 

It  is  a  noteworthy  fact  that  in  the  plaintiff's  original  petition  no 
mention  is  made  of  the  residence  of  any  one  of  the  twenty-two  (22) 
heirs  of  Euphrosine  Boisdor^  who  instituted  this  suit,  and  it  was  only 
in  response  to  an  exception  of  the  defendant  chat  plaintiffs  filed  a 
supplemental  petition  setting  forth  their  various  places  of  present 
residence — further  illustrating  how  obscure  and  scarce  are  the  facts  on 
which  plaintiffs  place  reliance  for  the  overthrow  of  the  jurisdiction 
of  the  court  of  Lafayette  parish  in  1872;  even  if  it  be  conceded  to  be 
perfectly  competent  evidence  in  such  a  proceeding  as  this. 

Accepting  the  situation  of  affairs  to  have  been  as  above  outlined, 
and  what  was  the  exact  status  of  the  jurisdiction  of  the  parish  court 
of  Lafayette  parish,  in  1872,  in  respect  to  the  succession  of  Euphro- 
sine Boisdor^? 

It  appears  from  an  authoritative  publication  of  the  statutes  and  re- 
solves of  the  legislative  session  of  the  General  Assembly  of  this  State, 
for  the  year  1823,  that  an  act  was  passed  thereat  creating  '<  a  new 
parish  in  the  county  of  Attakapas  to  be  called  the  parish  of  Lafay- 
ette," section  one  of  which  declares  '*  that  the  parish  of  St.  Martin 
is,  and  shall  be  by  the  present  act,  divided,  and  a  new  parish  formed 
out  of  the  western  part  of  the  said  parish,  which  shall  be  called  and 
known  by  the  name  of  the  parish  of  Lafayette  J  ^    (Italics  are  ours.) 


NEW  ORLEANS,  MARCH,  1892.  416 

Grevemberg  et  ais.  vs.  Bradford. 

Amongst  other  things  needful  for  the  complete  and  perfect  or- 
pknization  of  the  new  parish,  the  act  provided  for  the  election  of 
certain  officers,  the  establishment  of  a  court  house,  and  for  the  ad- 
mmistration  of  justice  therein,  so  as  to  make  it  a  complete  and  per- 
fect political  entity  in  all  respects.     Adams  vs.  Forsyth,  44  An.  140. 
In  pursuance  of  this  theory,  the  act  in  its  9th  section  declares 
^*  that,  as  soon  as  the  said  parish  of  Lafayette  shall  be  established 
•       •       *       it  shall  be  the   duty  of  the  clerk  of  the  court  of  the 
parisJi  of  St.  Martin  to  transmit  to  the  clerk  of  the  court  of  the  parish 
of  Lafayette  all  the  papers,  documents,  and  other  Judicial  proceedings 
unfinished  J  which  may  be  in  his  office,  and  which  from  the  residence 
<3fthe  defendant y  and  the  sitv^tion'of  the  parties^  belong  to  the  parish 
created  by  this  ac^" 

It  is  evident  that  from  a  fair  and  reasonable  interpretation  of  this 
section  of  the  act,  that  untinished  and  incompleted  mortuary  pro- 
teedings  were  contemplated  by  the  term  ''  other  judicial  proceedings 
unfinished  ;^^  and  it  seems  quite  clear  that  such  unfinished  and  incom- 
plete mortuary  proceedings  in  the  court  of  St.  Martin,  as  those  in 
^hich  persons  who  were  domiciled  in  the  new  parish  might  have  an 
interest,  were  contemplated  by  the  phrase  '^  from  the  situation  of  the 
parties,  belong  to  the  parish  created  by  this  act.^^     (Italics  ours.) 

Reading  the  petition  of  the  public  administrator  of  the  parish  of 
Lafayette  in  the  light  of  this  statute,  his  declaration  '^  that  Euphro- 
8ine  Boisdor^  departed  this  life  in  said  parish  (of  Lafayette)  many 
years  ayo,"  seems  quite  suggestive  of  that  court  having  jurisdiction 
of  her  succession ;  and  when  we  take  into  consideration  the  orders 
of  the  judge,  made  on  the  faith  of  that  declaration,  directing  the 
public  administrator  to  'Hake  charge  of  said  succession  and  admin- 
ister it  according  to  law,"  that  suggestion  becomes  convincing  proof , 
and  9:ives  substantial  support  to  his  further  order  directing  the  sale 
of  the  land  claim  ''for  the  purpose  of  paying  debts,"  etc. 

That  upon  this  state  of  the  then  existing  law,  and  in  view  of  the 
status  of  the  succession  of  Euphrosine  Boisdor6  at  that  time,  the 
probate  judge  of  the  parish  of  Lafayette  had  authority  to  grant  that 
order  of  sale,  in  the  exercise  of  jurisdiction  his  court  possessed  over 
Baid  succession,  is  a  conclusive  presumption  of  law,  eo  far  as  this  case 
is  concerned,  we  can  not  doubt,  nor  can  it  be  successfully  de- 
nied. 
The  Legislature  of  1823  wasfully  competent  to  deal  with  the  ques- 
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tion  in  hand,  and  no  one  donbts  its  conBtitntional  authority  to  tlivifi^ 
alter  and  change  the  jurisdiction  of  courts,  so  as  to  transfer  ''judicial 
proceedings  unfinished,"  into  the  courts  of  the  territory  in  which  tli& 
litigants  were  to  reside  thereafter,  and  which,  ''from  the  situation  of 
the  parties,  belongs  to  the  parish  thus  created." 

This  identical  question  arose  and  was  decided  in  the  case  of  Beale^ 
vs.  Waldon,  11  R.  68,  the  controversy  being  whether  the  probate- 
court  of  the  parish  of  Jefferson  had  jurisdiction  to  order  a  sale  at 
property  therein  situated  at  the  time,  though  previously  forming^  a 
part  of  the  territory  of  the  parish  of  Orleans,   from    which  the 
parish  of  Jefferson  had  been  taken,  and  wherein  the  succession  or 
the  deceased  had  been  opened,  and,  upon  the  authority  of  two  pre- 
vious decisions,  Palouette  vs.  Palouette,  2  La.  270,  and  Forestall  vs.. 
Forestall,  4  La.  214,  and  the  court  said: 

"The  succession  of  Thomas  Beale,  senior,  was  opened,  in  a  legal 
sense,  by  his  death,  which  took  place  in  the  parish  of  Orleans  before 
Its  division.  If  the  court  of  probates  had  already  taken  cognizance 
before  the  parish  of  Jefferson  was  cut  off,  its  jurisdiction  was  not 
divested  by  the  separation." 

That  case  would  appear  to  be  conclusively  in  favor  of  the  plaintiffs- 
if  it  be  conceded  that  Euphrosine  Boisdor6's  succession  was  once 
under  administration  in  the  parish  of  St.  Martin  antecedent  to  1828  ^ 
and,  indeed,  it  would  be,  but  for  the  fact  that  is  stated  by  the  court 
that  the  act  of  February,  1825,  creating  the  parish  of  Jefferson,  does 
not  contain  any  "  provision  relating  to  a  transfer  of  causes  pending 
in  the  courts  of  the  parish  of  Orleans  to  those  of  the  new  parish,  nor 
relative  to  administration  of  successions  already  opened  before  the 
separation  of  the  two  parishes." 

But,  as  we  have  already  seen  that  the  act  creating  the  parish  of 
Lafayette  does  contain  such  provisions,  the  supposed  partial  ad- 
ministration of  the  succession  of  Euphrosine  Boisdor^  in  the  parish 
of  St.  Martin  did  not  prevent  the  acqaisition  of  jurisdiction  by  the 
probate  court  of  the  former,  to  continue  and  terminate  said  adminis- 
tration, but,  on  the  contrary,  expressly  sanctioned  it. 

Act  89  of  1871  creating  and  providing  for  the  organization  of  the 
parish  of  Red  River,  and  the  supplemental  Act  No.  78,  of  1878,  con* 
taining  similar  provisions  to  those  of  the  act  of  1823  creating  the 
parish  of  Lafayette,  were  construed  in  Hamnest  vs.  Sprowl,  31  An. 
826,  and  therein  the  court  maintained  the  jurisdiction  of  the  court  of 
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the  new  parish  to  try  and  decide  a  suit  to  revive  a  judgment  an- 
ciently rendered  in  the  parish  of  Natchitoches,  from  which  a  portion 
of  its  territory  had  been  taken  in  its  formation — the  court  basing  its 
decision  on  the  ground  that  the  statutes  referred  to  *'  put  the  Red 
river  court  in  the  place  and  stead  of  the  Natchitoches  court ;  vesting 
it,  as  regards  the  judgment,  with  the  jurisdiction  of  the  latter,"  con- 
sidering ''the  proceeding  to  revive  a  judgment,  not  as  a  new  suit, 
bat  simply  as  a  proceeding  in  the  same  suit  to  continue  and  keep 
alive  a  judgment  rendered  therein,  and  to  furnish  proof  that  it  has 
not  been  satisfied  or  extinguished." 

Even  so,  under  the  terms  of  the  act  creating  the  parish  of  La- 
fayette, was  the  probate  court  thereof  vested  with  complete  juris- 
diction of  the  unfinished  gestion  of  the  Euphrosine  Boisdor^  succes- 
sion, who  apparently  resided  in  that  portion  of  the  territory  of  the 
ancient  parish  of  St.  Martin  which  was  embraced  therein. 

The  case  of  Duson  vs.  Dupr^,  32  An.  896,  was  a  petitory  action 
instituted  by  plaintiff  as  curator  of  the  succession  of  Lefilanc,  to 
which  the. defendants  excepted  on  the  ground  that  the  order  of 
his  appointment  by  the  parish  court  of  the  parish  of  St.  Landry  was 
a  nullity  because  "  Louis  LeBlanc  having  died  in  the  parish  of 
Orleans  where  he  resided,  the  probate  court  of  St.  Landry  had  no 
jurisdiction  over  his  succession."  That  exception  was  sustained  in 
the  court  below,  but  in  this  court  the  judgment  was  reversed,  the 
court  expressing  the  following  view,  viz. : 

"  Defendants'  position  could  be  maintained  if  the  appointment  of 
the  curator  was  absolutely  void,  and  the  nullity  apparent  on  the  face 
of  the  papers  and  pleadings.  *  ♦  ♦  ♦  ♦  * 

"  The  late  parish  court  had  probate  jurisdiction,  and  was  ex- 
clusively competent  to  grant  letters  of  administration  in  all  succes- 
sions properly  opened  in  that  court.  Defendants  contend  that  this 
succession  was  not  properly  opened  in  that  court,  for  the  reasons 
urged  in  their  exceptions.  This  denial  presents  a  question  of 
fact,  that  the  deceased  was  not  a  resident  of  this  parish,  etc.     * 

*  *  These  questions  can  be  looked  into  and  adjudicated  upon 
only  in  a  direct  action,  before  the  same  court^^^  etc. 

Tbat  decision  is  but  the  reannouncement  of  what  is  the  settled 
jurisprudence  of  this  court,  and  it  is  perfectly  conformable  to  the 
views  hereinabove  expressed. 
Evidently,   had  Duson,  curator,  made  a  sale  of  the  property  of 
27 
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the  LeBlanc  sncceBsion  in  the  parish  of  St.  Landry,  and  the  heijrs 
had  contested  the  validity  of  the  title  conferred  on  the  purchasexr, 
who,  like  the  present  defendant,  was  a  stranger  to  the  snccessicxiy 
this  court,  acting  on  the  authorities  therein  cited,  would  unques- 
tionably have  denied  their  action  and  afltoned  the  validity  of  tlio 
sale. 

The  principles  of  law  recognized  in  the  cases  cited  were  recognized 
and  applied  by  the  Supreme  Court,  speaking  through  Mr.  Justice^ 
Lamar,  in'the  recent  case  of  Simmons  vs.  Saul,  138  U.  S.  441. 

That  was  a  suit  in  equity  brought  in  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania,  by  citizens  of  Louisiana,  Missis- 
sippi  and  Texas,  claiming  to  be  the  legal  descendants  of  Robert 
Simmons,  late  a  citizen  of  Louisiana,  against  H.  R.  Saul,  a  citizen  of 
Pennsylvania.  Its  object  was  to  charge  the  defendant,  as  the 
former  owner  of  a  tract  of  land  in  Wisconsin,  as  a  trustee  for  com^ 
plainanta  with  respect  to  said  ownership  and  have  him  account  for 
the  value  of  the  lands,  their  rents  and  profits,  and  for  loss  and  dam- 
age resulting  from  the  cutting  and  removal  of  timber  therefrom  • 
The  bill  represents  that  Simmons  died  intestate  in  the  parish  of 
Washington,  Louisiana,  seized  and  possessed  of  an  inchoate  land 
claim  in  the  parish  of  St.  Tammany,  for  640  acres,  founded  upon  the 
purchase  of  a  settlement  right  which  was  confirmed  by  the  Act  of 
Congress  of  March  3,  1813,  but  remained  uulocated  until  subse- 
quent to  the  passage  of  the  Act  of  Congress  of  June  2,  1858 — the 
identical  act  under  which  the  Boisdor^  land  claim,  of  identically 
similar  character,  was  located. 

It  further  represents  that  precisely  similar  probate  proceedings 
were  inaugurated  in  the  parish  of  Washington,  whereby  said  land 
claim  was  adjudicated  in  the  year  1872  at  a  public  judicial  sale,  for 
the  alleged  purpose  of  paying  debts  of  the  succession,  the  price 
paid  being  $30  in  cash,  which  was  consumed  in  the  payment  of  costs* 

That  thei^eafter  said  purchaser  presented  this  land  claim  thus  ac- 
quired, acting  as  the  legal  representative  of  Simmers,  to  the  surveyor 
general  for  certificates  of  location,  and  same  were  issued  and  duly 
approved  by  the  commissioner  of  the  general  land  office,  and  de- 
livered to  him ;  and  thereafter  he  located  them  upon  the  lands  in 
controversy,  situated  in  Wisconsin,  for  which  patents  regularly  is- 
sued ^'  in  the  name  of  Robert  M.  Simmons,  or  his  legal  representa- 
tives." 
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Those  lands  -were  snbBequently  acquired  by  mesvie  conveyances 
from  said  adjndicatee  by  the  defendant. 

To  the  averment  of  nullity  of  all  of  said  probate  proceedings  and 
•ale,  had  in  and  entertained  by  the  parish  court  of  Washington 
parish  for  want  of  jurisdiction,  the  defendant  demurred  on  the 
g;round  that  the  relief  demanded  '^  is  barred  by  the  judgment  or  de- 
cree of  a  court  of  competent  jurisdiction,  rendered  in  proceedings 
regular  on  their  face,  and  which  have  not  been  attacked  by  any 
proceeding  in  that  court,  or  in  any  appellate  court." 

The  court  below  sustained  this  demurrer  and  dismissed  the  com- 
plainants' bill,  and  the  latter  appealed. 

Thus  paraphrased,  the  Simmons  case  appears  to  be  an  exactly 
parallel  case  to  the  instant  one — excepting  the  solitary  question  of 
the  decedent's  disputed  place  of  domicil  and  death. 

First  reciting  the  provisions  of  the  various  articles  of  our  Civil 
Code  and  Code  of  Practice  applicable  to  the  administration  of  small 
Buccessions,   the  Supreme  Court  said : 

'*  The  general  principles  of  probate  jurisdiction  and  practice,  as 
settled  by  a  long  series  of  decisions  in  State  courts  and  in  the 
courts  of  the  United  States,  are  applicable  to  the  powers  and  pro- 
ceedings of  the  parish  courts  of  Louisiana,  and  have  been  recognized 
and  enforced  by  the  Supreme  Court  of  that  State.  They,  also,  show 
that  under  the  averments  of  the  bill  the  parish  court  of  Washington 
parish  had  jurisdiction  of  the  succession  of  Robert  Simmons. 

*'  The  succession  had  been  open  for  over  forty  years,  and  no  one 
had  claimed  it ;  nor  did  any  of  the  complainants,  as  heirs,  accept  it 
expressly,  in  writing  or  by  judicial  proceeding ;  nor  tacitly,  by  doing 
any  act  which  necessarily  supposed  their  intention  to  accept.  It 
was  properly  adjudicated  to  be  vacant,   and  was  administered  as 

'The  petition,  in  reciting  that  Robert  M.  Simmons  departed  this 
life  in  said  parish  many  years  since  *  *  *  leaving  some  proper- 
ty, consisting  of  an  old,  deferred,  unlocated,  private  land  claim    * 

*  *  set  forth  the  necessary  jurisdictional  facts  to  warrant  the 
court  in  proceeding  to  administer  the  estate." 

On  this  statement  of  fact,  and  those  conclusions  of  law,  the  court 
said: 
''  It  is  our  opinion  that  the  parish  court  of  Washington  parish  had 
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a  clear  and  unquestionable  jurisdiction  of  the  intestate  estate  or 
succession  of  Robert  M.  Simmons,  and  affirmed  the  judgment.'' 

As  authority  for  that  opinion  the  court  cited  and  relied  upon  sev- 
eral preceding  and  pertinent  decisions  of  that  tribunal,  and  notahly 
that  of  Comstock  vs.  Crawford,  3  Wall.  396,  a  case  involving  the 
validity  of  an  administrator's  sale  in  Wisconsin,  of  the  authority  of 
the  court  to  order  which,  they  said : 

''  It  is  well  settled  that  when  the  jurisdiction  of  a  court  of  limited 
and  special  authority  appears  upon  the  face  of  its  proceedings,  its 
action  can  not  be  collaterally  attacked  for  mere  error  or  irregfularity. 
The  jurisdiction  appearing  the  same  presumption  of  law  arises  that  it 
was  rightly  exercised  as  prevails  with  reference  to  the  action  of  a 
court  of  superior  and  general  authority." 

Also  upon  McNite  vs.  Turner,  16  Wall.  352,  a  like  case,  in  which 

they  said : 

''Jurisdiction  is  authority  to  hear  and  determine.  It  is  an  axio- 
matic proposition  that  where  jurisdiction  has  attached,  whatever 
occurs  or  may  subsequently  occur  in  its  exercise,  the  proceeding, 
being  coram  judice,  can  be  impeached  collaterally  only  for  fraud.  In 
all  other  respects  it  is  as  conclusive  as  if  it  were  irreversible  in  a 
proceeding  for  error." 

Also  Grignon's  Lessee  vs.  Astor,  2  How.  319.  Their  review  of 
authorities  on  this  question  is  concluded  by  a  reference  to  the  case 
of  Lalanne's  Heirs  vs.  Morian,  13  La.  433,  cited  infra ;  also  Pintard  vs. 
Deyris,  3  New  Series,  32 ;  Beale  vs.  Waldon,  11  R.  67  and  Sizemore 
vs.  Wedge,  20  An.  124,  and  various  other  like  cases,  but  particular- 
ly emphasizing  the  case  of  Dusonvs.  Dupr6,  as  "  a  case  of  great  im- 
portance in  this  connection,"  quoting  with  approval  the  paragraph 
we  have  cited  above. 

This  case  is  referred  to  as  illustrating  the  fact  that  the  courts  of 
other  States  have,  as  well  as  the  Supreme  Court  of  the  United  States 
accepted  the  decisions  and  jurisprudence  of  this  court,  in  refer- 
ence to  the  effect  of  decrees  and  orders  made  and  granted  by  the 
inferior  courts  of  this  State,  in  successions  under  their  control ;  and, 
maintaining  their  jurisdiction  as  appearing  on  the  face  of  the  record, 
have  upheld  titles  of  purchasers  thereunder  as  valid  and  legal — and 
in  cases  precisely  similar  to  this  one. 

The  case  of  Weeks  vs.  Railway  Company,  47  N.  W.  Reporter,  737, 
presents  a  case  quite  similar  to  this,  in  which  a  land  claim  in  favor 
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of  a  certain  deceased  citizen  of  the  parish  of  St.  Tammany  was  in- 
Tolved;  the  land  scrip  issued  in  exchange  for  which  having  been 
located  on  lands  situated  in  the  State  of  Michigan,  and  the  plaintiffs 
setting  up  the  identical  claim  the  plaintiffs  do  here,  the  defendant 
claiming  title  by  mesne  conveyances  founded  previously,  upon  simi- 
lar probate  proceedings  and  sale  of  the  land  claim  in  the  parish 
of  St.  Tammany,  as  those  had  in  Lafayette.  But  all  the  mention 
that  is  made  of  the  proceedings  in,  or  the  jurisdiction  of  the  probate 
court  of  St.  Tammany  parish  is  ^'  that  the  complaint  sets  out  auffi- 
dent  to  show  that  said  court  had  no  jurisdiction  of  said  estate  of  said 
deceased  and  that  the  whole  proceedings  were  a  fraud  upon  the 
rights  of  the  plaintiffs."     But  none  of  the  facta  are  stated. 

Of  course,  on  that  hypothesis  judgment  went  in  favor  of  plain- 
tiffs. 

Walker  vs.  Daly,  49  Northwestern  Rep.  812,  is  quite  a  similar  case, 
arising  upon  a  similar  state  of  facts  and  proceedings  in  the  parish  of 
St.  Tammany,  Louisiana,  with  the  material  distinction  that  it  is  al- 
leged therein  that  the  land  claim  was  not  the  property  of  the  person 
vhose  succession  was  administered. 

Of  course  that  was  quite  sufficient  to  justify  a  judgment  for  plain- 
tiff. 

The  case  of  Hardy  vs.  Hardin,  4  Sawyer,  536,  practically  rests  upon 
the  declaration  of  the  court  that  a  prefect  under  the  Mexican  gov- 
ernment in  California  had  no  jurisdiction  over  the  estates  of  deceased 
persons,  or  authority  to  appoint  an  administrator,  and  that  the  con- 
firmation of  a  land  g^ant  inured  to  the  benefit  of  the  confirmers. 

But,  however  pertinent  those  cases  may  be  to  the  case  in  hand, 
they  must  yield  to  the  paramount  authority  of  Simmons  vs.  Saul  and 
the  established  jurisprudence  of  this  court. 

III. 

Having  ascertained  that  the  probate  court  of  the  parish  of  Lafay- 
ette in  1872 — and  it  is  not  doubted  and  can  not  be  disputed  that 
parish  courts  had  unlimited  jurisdiction  under  article  eighty- seven 
(87)  of  the  Constitution  of  1868,  in  all  succession  and  probate  mat* 
ters — ^had  apparent  jurisdiction  of  the  succession  of  Euphrosine 
Boisdor6,  what  is  the  effect  that  must  be  given  to  the  order  of  sale 
thereon  granted  by  the  judge,  in  respect  to  the  title  of  Wedge  as 
adjudicatee  of  the  Boisdore  land  claim?    The  authorities  are  uniform 
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and  our  own  jurispnidence  is  consistent  and  emphatic  to  the  effect 
that  such  a  decree  must  stand,  and  is  entitled  to  the  respect  and  ob- 
servance of  all  those  whose  interests  may  be  affected  by  it  until 
same  is  set  aside  in  the  due  course  of  law. 

The  sanctity  and  authenticity  of  judicial  sales  f  cunded  upon  orders 
of  competent  courts  is  so  clearly  defined  and  the  principle  involved 
80  well  stated  in  Lalanne' 8  Heirs  vs.  Morian,  13  La.  431,  we  will 
quote  it  as  concisely  announcing  our  views : 

**We  place  our  decision,"  say  the  court,  "  on  the  broad  ground 
that  sales  directed  and  authorized  by  courts  of  justice  are  judicial 
sales  to  all  intents  and  purposes,"  and  in  treating  of  their  effect  they 
further  say:  '^  the  necessity  and  wisdom  of  such  a  rule  of  property 
has  long  been  felt  and  acknowledged  in  the  most  important  States 
of  the  Union,  and  none  is  better  settled  by  the  decisions  of  their 
courts. 

"They  all  maintain  that  a  purchaser  under  a  decree  of  the  or- 
phans' court  is  bound  to  look  to  the  jurisdiction,  but  the  matters 
within  that  jurisdiction  can  not  be  disputed.  That  the  decree  of  the 
court  is  to  be  received  as  conclusive  evidence,  not  to  be  impeached 
from  within,  and,  like  all  other  acts  of  the  highest  judicial  authority, 
impeachable  only  from  without;  and  that  a  judgment,  decree,  sen- 
tence, or  order  passed  by  a  competent  jurisdiction,  which  creates  or 
changes  a  title,  or  any  interest  in  an  estate,  is  not  only  final  as  to 
the  parties  themselves,  and  all  claiming  under  them,  but  furnishes 
conclusive  evidence  to  all  mankind  that  the  right  or  interest  belongs 
to  the  party  to  whom  the  court  adjudged  it. 

In  many  different  forms  of  phraseology  this  principle  has  been,  in 
many  subsequent  decisions^  announced,  but  in  none  has  it  been  more 
correctly  or  forcibly  expressed. 

In  Sizemore  vs.  Wedge,  20  An.  124 — a  very  similar  suit — the  court 
expressed  itself  thus : 

"The  purchaser  at  a  probate  sale,  which  is  a  judicial  sale,  is  not 
bound  to  look  beyond  the  decree  recognizing  its  necessity.  The 
jurisdiction  of  the  court  is  an  essential  inquiry,  but  the  truth  of  the 
record  concerning  matters  within  its  jurisdiction  can  not  be  dis- 
puted." 

In  Woods  vs.  Lee,  21  An.  505;  Webb  vs.  Keller,  39  An.  55;  Linman 
vs.  Riggins,  40  An.  764,  and  in  many  other  cases,  this  court  has  con- 
sistently and  rigorously  adhered  to  that  principle. 


NEW  ORLEANS,  MARCH,   1992.  423 

Newman  vs.  Mahoney  et  al. 

It  was  recently  applied  by  us  in  a  vezy  similar  case,  Gale  vs. 
O'Connor,  43  An.  717,  and  same  was  repeated  in  Succession  of  Thize, 

44  An. ,  citing  many  previous  caies;  and  amongst  others  the 

cases  of  Dumestre's  succession,  40  An.  67,  and  Succession  of  Lehman, 
41  An.  987,  were  quoted  with  approval. 

This  doctrine  is  likewise  cited  and  relied  upon  in  Simmons  vs.  Saul 
as  the  epitome  of  Louisiana  jurisprudence  on  this  question. 

On  reason  and  authority  we  are  of  opinion  that  the  case  is  with 
the  defendant ;  that  on  the  face  of  the  record  and  mortuaria  of  the 
parish  of  Lafayette  the  parish  court  of  that  parish  in  1872  had  pro- 
bate jurisdiction  of  the  un^nished  gestion   of  the   succession  of 
Eaphrosine  Boisdor6 ;  that  the  order  of  that  court  directing  a  sale  of 
property  of  that  succession  to  pay  debts  is  prima  facie  valid  and 
jurisdictional;  that  the  sale  thereunder  conveyed  a  fee  simple  tide 
to  the  purchaser;  and  that  said  proceedings  and  sale  must  stand 
until,  in  some  direct  proceeding  in  the  courts  of  the  parish  of  Lafay- 
ette, the  recitals  thereof  are  proven  untrue,  and  annulled  and  set 
aside. 

Entertaining  this  view  we  must  reverse  the  judgment  appealed 
from. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
and  decree  pronounced  by  the  court  a  quo  be  and  the  same  is  an- 
nulled and  reversed ;  and  it  is  further  ordered  and  decreed  that  the 
deitiands  of  the  plaintiffs  be  rejected  at  their  costs  in  both  courts — 
their  rights  being  reserved  in  a  different  form  of  action  in  a  compe- 
tent court. 

Rehearing  refused. 


No.  11,003. 
H.  &  C.  Newman  vs.  L.  Mahoney  et  al. 

1.  A  conveyaDce  of  land  for  a  fixed  price  reciting  a  payment  In  cash  of  $300,  and 
the  balance  in  negotiable  mortgage  notes  of  the  vendee,  is  not  converted  into  a 
giving  in  payment  by  proof  that  the  $^00  was  not  actually  paid  at  date  of  sale, 
bat  was  discharged  by  a  debt  due  the  vendee  for  wages,  when  the  same  evi- 
dence shows  that  the  sale  had  been  agreed  on  nearly  a  year  previously,  and  the 
vendee's  wages  were  left  in  the  hands  of  the  vendor  for  the  express  purpose  of 
being  applied  to  the  agreed  cash  payment.  This  was,  In  substance,  a  payment 
in  advance. 


44  423 

45  69 
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2.  Plaintiffs,  in  an  action  to  revoke  a  sale  as  in  fraud  of  creditors,  carry  the  bur- 
den of  proof  of  the  facts  necessary  to  support  the  action.  If  they  have  no  inoaii » 
of  proof  except  by  probing  the  consciences  of  their  adversaries  and  put  Iheiii 
on  the  stand  us  their  own  witnesses,  they  must  abide  the  result. 


APPEAL  from  the  Sixteenth  District  Court  for  the  Parish  of  East 
Feliciana.     Brame,  J. 


John  H.  Stone  and  T.  £[,  Thorpe  for  Plaintiffs  and  Appellants : 

To  revoke  a  sale  on  the  ground  of  fraudulent  preference,  plaintiff  must  prove 

three  things,  viz.:  Fraud  in  the  vendor,  knowledge  of  insolvency  in  the  vendee, 

and  injury  to  plaintiffs.    38  An.  422. 
The  law  forbids  an  Insolvent  debtor  to  give  in  payment  to  one  creditor,  to  the 

prejudice  of  the  others,  any  other  thing  than  the  sum  of  money  due.  C.  C,  Art. 

2658. 


W.  F.  Keman  for  Defendants  and  Appellees : 

To  revoke  a  sale  on  the  ground  of  a  fraudulent  preference,  plaintiff  must  establish 
three  things,  viz. :  Fraud  in  the  vendor,  knowledge  in  the  vendee,  and  injury  to 
plaintiffs.    Seixas  vs.  Citizens  Bank,  38  An.  424. 

Plaintiff  must  prove  that  the  purchaser  knew  of  the  Insolvency  of  the  vendor,  and 
bought  with  the  intent  to  assist  him  in  defrauding  his  creditors.  IJastian  vs. 
Christian,  34  An.  883. 

A  sale  made  in  good  faith  by  a  vendee  can  not  be  annulled,  although  it  prove  inju- 
rious to  creditors.    R.  C.  C.  1978. 

When  parties  agree  upon  a  price  In  money  and  the  buyer  afterward  gives  some- 
thing else  in  payment,  and  does  not  in  fact  pay  any  money,  the  contract  is  one 
of  sale,  and  not  a  dation  enpaienient.    Toth.,  Sales,  Sees.  30,  601, 603. 

Parties  can  not  shift  their  grounds  of  action,  and  are  bound  by  their  Judici  alallc- 
gatlons. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  This  is  a  suit  by  creditors  to  revoke  a  conveyance 
made  by  their  insolvent  debtor,  L.  Mahoney,  to  his  son,  T.  J.  Ma- 
honey, on  the  ground  that  it  was  made  in  fraud  of  creditors. 

The  conveyance  is,  in  form  and  substance,  a  sale.  It  is  made  for 
a  fixed  price  of  $1200,  of  which,  as  recited  in  the  act,  $300  was  in 
cash  and  $900  in  three  negotiable  notes  at  one,  two  and  three  years, 
secured  by  mortgage  on  the  property.  The  evidence  shows  that  the 
three  hundred  dollars  was  not  paid  in  cash  at  the  date  of  sale,  but 
was  discharged  by  a  debt  due  the  vendee  for  wages.  But  the  same 
evidence,  which  is  that  of  plaintifiF's  own  witnesses,  shows  that  the 
agreement  to  sell  had  been  made  nearly  a  year  previously,  and  that 
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the  wages  due  the  vendee  were  left  in  the  vendor's  hands  for  the 
express  purpose  of  discharging  the  cash  payment  which  had  h6en 
agreed  on.  We  think  this  circumstance  robs  the  conveyance  of  any 
feature  of  a  fraudalent  datum  en  paiement^  and  takes  it  out  of  the 
operation  of  Art.  2658,  Rev.  Civil  Code,  which  forbids  the  giving  in 
payment,  by  an  insolvent,  "  to  one  creditor,  to  the  prejudice  of  the 
others,  any  other  thing  than  the  sum  of  money  due."  This  was,  in 
substance,  a  cash  payment  made  in  advance  and  acknowledged  in 
the  act.  We  do  not,  however,  intimate  that,  even  in  absence  of  this 
circumstance,  the  contract  would  not  be  a  sale,  under  the  maxim, 
Nonpretii  numeratio,  sed  convention  perflcit  emptionem. 

Regarded  as  a  sale  it  is  elementary  and  is  conceded  that,  in  order 
to  revoke  it,  plaintiffs  carry  the  burden  of  proving  three  things : 
(1)  fraud  in  the  vendor ;  (2)  knowledge  of  his  insolvency  in  the 
vendee;  (3)  injury  to  the  plaintiffs. 

It  may  be  unfortunate  for  plaintiffs  that  they  had  no  means  of 
proving  the  knowledge  of  the  vendee  except  by  putting  the  parties 
themselves  on  the  stand. 

They  have  made  the  parties  their  own  witnesses ;  these  have  un- 
equivocally sworn  that  the  son  did  not  know   of   his  father's  insol- 
vency; and  there  is  nothing  to  contradict  them.     Plaintiffs  have  no 
alternative  but  to  abide  the  result. 
Judgment  affirmed. 


No.  11,008. 

Jos.   B.    CUKTEB  vs.   ASHFOBD   ADDISON  ET  AL. 


liOB  eoel 


44    425 
Ad  appeal  may  be  dismissed  proprio  motu,  in  a  proper  ease,  in  which  the  claim  is        ]Q9    491 

inflated,  to  give  jurisdiction  to  the  Supreme  Court. 
The  matter  here  involved  is  one  of  fact  and  relates  to  damages  sustained  by  the 
illegal  removal  of  a  fence.    The  Jury  seems  to  have  done  justice  by  making  a 
reasonable  allowance,  and  their  verdict,  not  having  been  shown  to  be  erron- 
eous either  way,  is  not  disturbed. 

APPEAL  from  the  Eighteenth   District  Court,   Parish   of  Tangi- 
pahoa.    Thompson,  J. 

W,  B,  Kemp  for  Plaintiff  and  Appellee. 


Beid  &  Reid  for  Defendants  and  Appellants. 
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The  opinion  of  the  court  was  delivered  by 

Bermudbz,  G.  J.  This  isa  sait  for  the  recovery  of  $2500  as  damages 
alleged  to  have  been  occasioned  by  the  defendants,  for  illegally  and 
maliciously  breaking,  tearing  down  and  hauling  away  a  dividing 
fence  between  the  contiguous  farms  of  the  plaintiff  and  of  the  de- 
fendants, leaving  a  large  portion  of  that  of  petitioner  unprotected 
and  in  the  woods. 

The  answer  was  a  general  denial,  a  charge  of  malicious  and  vexa- 
tious prosecution,  to  harass  defendants  who  had  been  criminally 
prosecuted,  but  acquitted,  and  who  have  sustained  five  hundred  dol- 
lars damages,  which  are  asked  in  reconvention. 

The  issues  were  tried  by  a  jury,  who  returned  a  verdict  of  two 
hundred  dollars  ($200)  in  favor  of  plaintiff,  on  which  the  court,  sat- 
isfied with  the  finding,  rendered  a  judgment  for  as  much. 

The  defendants  appealed,  and  the  plaintiff,  answering,  prays  for  an 
increase  of  the  judgment  to  the  full  amount  claimed. 

Surely  the  plaintiff  has  some  cause  of  complaint,  for  which  he  is 
entitled  to  be  indemnified,  but  it  is  surprising  that  he  should  ever 
have  imagined  a  court  of  justice  could  allow  him  $2500  to  repair  the 
injury  he  has  sustained. 

It  is  clear  that  he  magnified  and  swelled  it  to  that  exaggerated 
figure  for  no  other  purpose  than  that  of  making  a  jurisdictional  al- 
legation for  the  recovery  of  a  largely  fictitious  claim,  in  order  to 
bring  the  case  within  the  jurisdiction  of  this  court. 

Had  this  appeal  been  taken  by  the  plaintiff  and  had  the  defendants 
moved  for  its  dismissal,  the  motion  would  have  prevailed,  the  claim 
being  manifestly  inflated ;  but  as  the  defendants  could  not  have 
taken  their  appeal  to  another  appellant  jurisdiction  and  were  bound, 
under  the  allegations  to  come  here,  we  can  not  proprio  motu  dismiss 
it,  as  we  might  otherwise  have  done. 

The  reconventional  demand  was  not  formally  or  expressly  passed 
upon,  although  it  may  have  been  considered  and  acted  upon.  How- 
ever this  be,  it  is  not  before  us,  as  might  be  a  plea  of  payment  or 
such  other,  as  it  is  an  independent  matter  which  might  have  formed 
the  object  of  a  distinct  suit. 

The  defendants  have  not  shown  that  the  verdict  of  the  jury  is  ex- 
cessive and  the  plaintiff  has  not  established  that  it  is  for  less  than 
he  is  entitled  to  recover. 
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Under  the  circumstances  the  question  involved  being  one  of  fact 
and  of  little  importance,  the  finding  of  the  jury,  which  has  satisfied 
neither  side,  should  not  be  disturbed. 

Judgment  afi9rmed. 


No.    11,005.  44    427| 
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Succession  of  Mbs,  A.  E.  Comstock. 

A  Judgraient  sustaining  an  opposition  to  an  administrator's  account,  by  which  the 
opponent  is  decreed  entitled  to  recover  a  sum  of  money  due  by  the  deceased, 
does  not  affect  the  personal  liability  of  the  administrator,  who  was  in  no  way 
responsible  for  the  debt,  who  was  not  asked  to  be,  and  was  not,  condemned  to 
pay  the  amount. 

The  registry  of  such  judgment  in  the  mortgage  records  does  not  create  a  judicial 
mortgage  against  the  administrator,  whom  it  did  not  affect  individually,  and 
the  judgment  creditor  is  not  entitled  to  any  preference  by  virtue  of  such  pre- 
tended mortgage  out  of  the  proceeds  of  the  real  estate  of  such  administrator. 

Kxec-uiion  can  issue  against  a  succession  representative  who  fails  to  pay  a  judg- 
ment creditor  only  when  he  has  funds  in  hands  wherewith  to  discharge  the 
debt  and  does  not  do  so,  after  due  demand,  and  when  proceedings  have  been 
previously  instituted  against  him,  culminating  into  a  personal  judgment 
against  him  on  which  the  writ  can  issue. 

Courts  of  justice  will  not  supply  wanting  proceedings  and  assume  the  existence 
of  facts  which  have  no  being. 

A  PPEAL  from  the  Sixteenth  District  Court,  Parish  of  East  Feli- 
i\    ciana.     Brame,  J, 


D,  J,  Wedge  and  Merrick  &  Merrick  for  the  Administrator,  Appel- 
lant. 


W.  F.  Keman  contra. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  G.  J.  The  question  presented  in  this  controversy  in- 
volves the  right  claimed  by  the  administrator  of  this  succession  to  a 
judicial  mortgage  in  his  favor,  in  his  individual  name,  on  the  real 
estate  left  by  the  deceased  or  its  proceeds. 

It  appears  that  Mrs.  Comstock,  while  acting  as  executrix  of  her 
husband,  Geo.  C.  Comstock,  filed  an  account  which  was  opposed  by 
H.  B.  Vaughn,  who  asked  to  be  placed  thereon  for  $4097. 
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His  opposition  was  sustained  for  that  sum,  with  interest  on  frac— 
tions  of  the  same  from  different  dates,  on  June  30,  1885.  This  judg- 
ment was  recorded  in  the  mortgage  records  on  the  3d  of  July  fol- 
lowing. 

Mrs.  Comstock  having  died,  her  succession  was  opened  by  Vaughn^ 
who  was  appointed  to  administer  it. 

He  subsequently  rendered  an  account  showing  a  balance  of  $2199^ 
which  he  proposed  to  apply  to  the  payment  of  his  judgment,  claim- 
ing that  its  registry  gave  him  a  judicial  mortgage  on  her  propert3r 
and  its  proceeds.  This  pretension  was  opposed  by  one  D'Armond^ 
who  claimed  for  himself  $715  with  a  judicial  mortgage  and  denied 
any  in  favor  of  Vaughn. 

After  hearing,  the  court  sustained  the  opposition  and  rejected 
Vaughn's  pretension.     Hence  this  appeal. 

An  inspection  of  the  judgment  in  favor  of  Vaughn,  from  the  reg- 
istry of  which  he  contends  that  a  judicial  mortgage  was  created  in 
his  favor  against  Mrs.  Comstock  and  her  real  estate,  shows  that  it^ 
is  merely  one  in  favor  of  Vaughn  against  the  succession  of  Mr.  Com- 
stock and  in  no  way  one  against  Mrs.  Comstock  individually.  The 
opposition  does  not  charge  her  with  any  personal  liability  for  the 
amount  claimed ;  there  was  no  contention  on  the  subject,  and  there- 
fore no  judgment  against  her. 

There  is  no  doubt  that  administrators  may  be  held  personally  for 
omissions  or  commissions  in  certain  cases  concerning  the  payment 
of  creditors,  but  there  must  be  specific  charges  in  such  instances; 
issues  must  be  formed  and  a  personal  responsibility  judicially  fixed ^ 
none  of  which  exists  in  the  present  litigation.  C.  P.  993,  1057  and 
seq.;  16  L.  126;  10  An.  543;  13  An.  416;  18  An.  220. 

Judgment  affirmed. 

On  Application  fob  Behearinq. 

Notwithstanding  the  protestations  and  assurances  of  the  counsel 
for  Vaughn,  the  court  persists  in  affirming  that  the  judgment,  from 
the  recording  of  which  a  Judicial  mortgage  is  claimed  to  have 
sprung,  is  not  a  personal  judgn^ent  against  Mrs.  Comstock,  but  is  a 
judgment  on  his  opposition  to  an  account  in  the  succession  of  Mr. 
Comstock  against  his  estate,  ordering  the  opponent  to  be  placed  up- 
on it  and  paid  accordingly. 

It  will  not  do  to  argue  that  execution  could  have  issued  against 
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Mrs.  Comstock  on  that  judgment  and  that  no  execution  could  thus 
have  issued,  unless  the  judgment  was  a  personal  judgment. 

This  is  an  assumption  altogether  unauthorized,  a  petitio  principii 
and  a  fallacy,  which  creates  a  cpnfusion  of  ideas  on  the  subject. 

Under  the  articles  of  the  Code  of  Practice  treating  of  this  matter, 
and  the  several  authorities  cited  in  the  opinion,  the  creditor  might 
have  taken  that  judgment  as  a  basis  for  a  personal  judgment  against 
Mrs.  Comstock,  if,  having  funds  to  pay,  she  had  refused  or  failed  to 
do  so,  the  same  to  be  obtained  on  subsequent  contradictory  proceed- 
ings, culminating  into  such  personal  judgments ;  but  it  is  not  until 
then  that  execution  could  issue.  C.  P.  993,  1057  and  seq. ;  16  L.  126; 
10  An.  543 ;  13  An.  416 ;  18  An.  220. 

No  such  proceedings  were  taken  and  no  personal  judgment  tliere- 
fore  was  subsequently  rendered,  against  Mrs.  Comstock,  on  which 
execution  could  have  issued. 

Vaughn  complains  that  D'Armond,  whose  claim  was  recognized 
with  a  judicial  mortgage,  is  not  entitled  to  that  security,  because 
Mrs.  Comstock  having  died  in  October,  1889,  and  D'Armond's  judg- 
ment having  been  recorded  in  December  following,  the  registry  did 
not  create  a  judicial  mortgage  in  his  favor,  because  it  was  made 
after  her  death,     27  An.  652;  43  An.  885;  40  An.  703. 

We  did  not  consider  this  objection  in  the  opinion  for  the  reason 
that  we  thought  that,  as  Vaughn  was  no  creditor  at  all  of  Mrs.  Com- 
stock, he  had  no  interest  to  attack  D'Armond  and  that  the  district 
jadge  had  nevertheless  recognized  the  claim  and  the  mortgage. 

The  record  shows  that  D'Armond  is  a  creditor,  as  a  transferree  of 
a  judgment  against  Mrs.  Comstock  for  $715,  but  does  not  establish 
the  date  of  the  death  of  Mrs.  Comstock. 

D'Armond  surely  had  the  right  as  a  judgment  creditor  to  oppose 
the  absorption  by  Vaughn  of  the  residue  of  $2199,  in  favor  of  his 
judgment  against  the  succession  of  Mr.  Comstock,  and  the  district 
court  was  right  in  so  holding. 

If  it  be  true  that,  at  the  time  he  was  recognized  such  creditor, 
Mrs.  Comstock  had  ample  funds  on  hand  to  discharge  his  claim,  and 
that,  on  due  demand,  she  failed  to  do  so,  Vaughn  could  have  taken 
the  steps  pointed  out  by  law  to  hold  her  personally  responsible,  and, 
after  obtaining  a  judgment  against  her  individually,  he  could  have 
issued  execution  against  her,  and  having  recorded  the  judgment 
b^ore  her  death,  could  have  claimed  a  judicial  mortgage  on  her  real 
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estate  and  enforced  it  after  her  death  against  her  succession  an<3^ 
heirs. 

It  may  be  that  he  saffers,  bnt  his  lot  is  of  his  own  making,  and  h» 
can  not  complain  now  that  his  derelictions  have  defeated  his  claim^ 
which  otherwise  perhaps  might  have  been  satisfied.    Courts  of  jos* 
tice  can  not  supply  wanting  proceedings  and  assume  the  existence  off" 
judgments  which  never  existed. 

Rehearing  refused. 


No.  11,002. 
August  Rist  vs.  W.  H.  Habtnbb,  Tutor. 

fin  anl  ^^°^^''>  ^^  ^  condition  precedent  to  the  institution  of  a  suit  to  annnl  a  settlement 
- — — '  or  contract,  under  which  money  passed  from  the  defendant  to  the  plaintiff 

may  be  exacted  where  contractual  relations  could  legally  exist  between  them  ; 
but  it  can  not  be  required  from  a  minor  by  a  tutor,  sued  for  an  account,  be- 
tween whom  no  tuck  relations  existed. 

It  is  only  o/Y^r  an  account  has  been  rendered,  accompanied  by  Touchers  by  the 
tutor  to  the  minor,  as  required  by  Article  361  of  the  code,  and  adjusted,  that  the 
fiduciary  relations  between  them  really  cease. 

In  an  action,  by  a  minor,  who  has  become  of  age,  brought  within  four  years  after 
his  majority,  for  an  account  from  his  tutor,  in  which  a  previous  settlement  or 
contract  between  them  is  attacked,  as  made  in  violation  of  law,  and  under 
charges  of  disguise  and  concealment  by  the  tutor  and  averment  of  the  minor's 
ignorance  of  the  true  condition  of  things  at  the  time,  the  plea  of  tender  by  the 
tutor  from  the  minor  of  the  money  received  by  the  latter^  under  the  settle- 
ment, is  inadmissible,  as  a  condition  precedent  to  suit. 

All  that  equity  requires  in  such  a  easels  that  the  tutor  be  permitted  to  claim  the 
amount  in  reconvention. 


APPEAL  from  the  Sixteenth  District  Court,  Parish  of  East  Felici- 
ana.    Brame^  J,  

W*  F.  Keman  for    Plaintiff  and  Appellant : 

Every  agreement  between  tutor  and  minor,  after  majority,  not  preceded  by  an^ 
account  accompanied  by  vouchers,  delivered  ten  days  previous,  is  null  and 
void.    U.  C.C.  361 ;  16  An.  325 ;  15  An.  479;  18  An.  587;  2  L.  513;  12  An.  401. 

Where  a  minor  sues  his  tutor  for  an  account  of  his  tutorship,  on  the  ground  that 
the  former  settlement  was  made  in  error,  and  while  the  minor  was  ignorant  of 
his  rights  and  of  the  facts,  a  tender  is  not  a  condition  precedent  to  the  institu- 
tion of  such  suit.    4  R.  290;  33  An.  745;  lb.  769;  41  An.  627. 

Where  it  appears  the  defendant  htis  received  rents  and  revenues  in  an  amount 
larger  than  what  he  paid,  a  previous  tender  is  not  necessare.  Ware  vs.  Berlin,, 
43  An.  524. 
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Rist  YB.  Tutor. 

Wedge  J  Kilbcume  &  Stone  for  Defendant  and  Appellee,  cited: 
6R.  450;  5  R.  65;  21  An.  425;  2  R.  180;  19  L.  288;  80  An.  1190;  1 
An.  38;  10  I^  269;  9  L.  805;  19  An.  80;  18  An.  472. 


The  opinion  of  the  eonrt  was  delivered  by 

Bbbmudez,  C.  J.  The  plaintiff  brought  this  suit  within  four  years 
after  reaching  his  majority  against  the  defendant  for  an  account  of 
tutorship. 

The  defence  is  that  a  settlement  has  been  effected  under  which  a 
smn  of  money  was  paid  to  the  plaintiff,  who  has  receipted  therefor, 
and  that  before  the  defendant  can  be  called  upon  for  an  account  the 
plaintiff  must  pay  over  to  him  the  amount  which  thus  passed. 

The  plaintiff  thereupon  filed  a  supplemental  petition  in  which  he 
attacked  the  settlement  alleged  and  sought  its  nullity. 

Judgment  having  been  rendered  sustaining  in  part  the  defence  of 
want  of  tendef,  to  the  dissatisfaction  of  both  litigants,  the  plaintifE 
appeals,  the  defendant  asking  here  an  increase  of  the  amount  re- 
quired to  be  tendered. 

It  will  not  do  to  say  that  the  plaintiff  can  not,  in  the  same  breath, 
seek  the  nullity  of  the  settlement  and  claim  to  be  entitled  to  retain 
the  amount  received  under  it,  until  a  final  adjustment  of  the  differ- 
ences between  him  and  the  defendant,  and  that  the  settlement  is  his 
title  to  the  money,  and  if  that  title  is  bad  he  has  no  right  under  it  to 
the  money,  although  he  may  be  entitled  to  recover  a  larger  amount 
in  the  end  from  the  defendant. 

Defences  of  that  description  can  be  set  up  and  urged  by  a  party 
against  another  when  contractual  relations  could  have  existed  and 
did  exist,  in  reference  to  the  transaction  involved ;  but  they  are  not 
admissible  on  the  part  of  one  who  occupied  a  fiduciary  position  to- 
wards the  claimant  and  who  could  have  no  contractual  relations  with 
him  before  the  occurrence  of  a  certain  determipate  event.  R.  C.  G. 
1790. 

This  is  an  action  by  a  minor  who  has  become  of  age  against  one 
who  admittingly  was  his  tutor  and  who  occupied,  therefore,  a  fldu* 
ciary  position  as  to  him. 

The  law  expressly  declares  that  every  agreement  which  may  take 
place  between  the  tutor  and  such  minor  shall  be  null  and  void,  unless 
the  same  was  entered  into  after  the  rendition  of  a  fall  account  and 
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delivery  of  the  vouchers,  the  whole  being  made  to  appear  by  the  re- 
ceipt of  the  person  to  whom  the  account  was  rendered  ten  days 
previous  to  the  agreement.     R.  C.  C.  861.     The  jurisprudence  is  in 
accord  with  this  wise  provision.     2  La.  523;  16  An.  479;  16  An.  325; 
12  An.  401;  13  An.  228;  26  An.  471,  629. 

It  is  therefore  clear  that  such  an  account  is  a  condition  precedent 
for  the  validity  of  any  agreement  between  them,  in  whatever  form 
it  may  have  been  entered  into,  whether  by  sottlement  or  otherwise. 
This  is  a  matter  of  proof  which  is  decisive  of  the  validity  of  the 
agreement. 

It  is  not  until  after  such  an  account  has  been  rendered  and  ad- 
justed that  the  fiduciary  relations  between  tutor  and  pupil  really 
cease. 

There  is  no  evidence  here  that  8uch  an  account  was  rendered  pre- 
vioua  to  the  alleged  settlement,  which  is  treated  on  its  face  as  a 
"  contract." 

In  cases  presented  for  judicial  determination  in  which  minors  have 
sued  tutors  for  an  account  and  attacked  purchases  of  their  property 
by  administrators,  and  settlements  made  in  error  and  while  they 
(the  minors)  were  in  ignorance  of  their  rights  under  undisclosed 
and  concealed  facts,  and  in  which  the  plea  of  tender  had  been  set 
up,  as  a  condition  precedent,  it  has  been  hold  that  it  was  not  to  be 
demanded.  Tutorship  of  Hacket,  4  R.  290 ;  Wood  vs.  Nichols,  33 
An.  744;  Heirs  of  Bumey  vs.  Ludeling,  41  An.  632. 

All  that  equity  requires  in  such  cases  is  to  permit  the  defendant  to 
claim  the  amount  in  reconvention. 

Under  the  circumstances  of  this  case,  the  plaintiff  should  not  have 
been  held  to  a  tender,  as  a  condition  precedent  to  action. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  be  reversed  and  avoided  and  that  the  plea  of  tender  be  over- 
ruled. 

It  is  besides  ordered  that  the  case  be  remanded  for  further  pro- 
ceedings according  (to  law ;  the  defendant  and  appellee  to  pay  the 
costs  of  appeal  as  well  &b  those  of  the  lower  court,  incurred  subse- 
quent to  the  filing  of  the  supplemental  petition. 
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I  51  1340 
The  pablic  administrator  has  no  standing  in  oonrt  to  aak  the  nullity  of  the      44   4331 

appointment  of  administrators  made  after  the  observance  of  all  the  forms    1^3   839 

113     S4? 

of  law,  and  seek  his  own  appointment  Instead,  because  the  deceased  was 

tD  adalteroos  bastard  who  left  no  Issue,  no  surrlylng  husband  and  no  will,  L.^  ^ 

and  ttaepartles  claiming  the  estate  are  adulterous  collaterals  who  can  not  ' -    „ 

'^^^^^  44      433' 

The  State  has  a  right  to  Institute  judicial  proceedings  to  reyendlcate  the  succession     el22      204; 

of  a  person  who  dies  without  heirs.    The  action  arises  under  express  proTi-      , - 

fciOBS  of  law. 
Tbe  State  would  hare  such  right,  in  the  case  of  the  succession  of  an  adulterous 
bastard,  leaving  no  legitimate  or  natural  Issue,  no  survlying  husband  and  no 
will,  which  Is  claimed  by  adulterous  collaterals,  upon  legal  proof  of  the  adul- 
terous relationship  of  the  parties. 
Tbe  only  evidence  which  the  law  allows  to  be  Introduced  In  such  a  case  Is  a  valid 
Judgment,  upon  proper  proceedings,  obtained  by  the  husband,  or  In  his  de- 
fault his  heirs,  under  the  circumstances  and  within  the  period  prescribed  by 
law. 
1.  The  right  to  institute  an  action,  en  tle$aveu,  to  repudiate  children,  born  during 
tbe  marriage.  Is  exclusively  personal  to  the  htubtmdf  who  is  the  sole  Judge  of 
bis  honor  and  of  the  propriety  of  bringing  It. 
3.   Where  the  husband,  or  his  heirs,  fail  to  Institute  such  suit  the  door  for  the 
contestation  Is  forever  closed,  the  atahu  is  irrevocably  acquired  and  fixed  so 
that  it  can  be  thereafter  questioned  by  no  one. 
3.   Tbe  State  has  not  been  declared  by  the  Legislature  to  be  vested  with  tbe  right 
of  bringing  the  "  public  adUm."  Such  right  can  not  be  exerclEed,  unless  formally 
recognised  and  announced  by  law,  and  then  only  for  the  purposes  designated 
and  In  the  cases  specified.    In  the  meantime  it  is  a  dormant  attribute, 
i  Tbe  State,  whatever  her  governmental  prerogatives  or  police  powers  be,  has 
00  right.  In  the  absence  of  a  formal  expression  of  the  legislative  will,  declara- 
tory of  the  same,  to  any  action  to  vindicate  laws  enacted  for  the  preservation 
of  public  order,  or  of  good  morals. 
S.   In  an  action  brought  by  the  State  to  exclude  adulterous  bastards  from  a  suo- 
cession,  where  the  persons  represented  to  be  such  were  born  during  marriage, 
it  is  essential  to  allege  and  prove  that  their  adulterous  character  has  been  Ju- 
dicially pronounced  by  a  competent  court,  and  that  tbe  Judgment  has  acquired 
tbe  force  of  sovereignty. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 


TkoB,  J.  Semmes,  DroUa  &  Auffustin  and  Buokj  Dinkelapiel  &  Hart 
for  the  AdminlBtrators,  Appellees : 

1.  The  public  administrator  has  no  right  to  provoke  the  removal  of  an  adminis- 
trator.   34  An.  728.    Nor  to  annul  a  decree  so  that  he  may  administer.    26  An. 
ie2. 
28 
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2.  The  State  can  not  bastardlee  the  offspring  of  a  married  woman.  The  child  of 
a  married  woman  Is  presumed  to  be  the  child  of  the  husband,  and  this  pre- 
sumption can  only  be  destroyed  by  a  decree  rendered  In  an  action  en  deMiveM* 
which  action  can  be  brought  by  no  one  but  the  husband  and  his  heirs,  as  pre- 
scribed by  Arts.  191  and  192  of  the  GItII  Code,  nor  can  the  presumption  of  pa- 
ternity be  attacked  by  the  husband  or  his  heirs,  except  In  the  cases  where    Che 

.  presumption  of  paternity  as  an  incident  of  the  marriage  Is  allowed  to  be  displac- 
ed under  Arts.  186, 186, 187, 188, 189  and  190.  Case  of  Eloi, Bob.  681 ;  Dejol  vs.  Jobo  • 
son,  12  An.  854;  Journal  Du  Palais,  1864,  p.  829  and  of  1866,  p.  1262;  2  TouUler,  N'os. 
896-6;  6  Demolombe,  Xo.  286;  6  Aubry  and  Rau,  p.  62,  Sec.  645;  Marcade  sixr 
rartlcle  819;  Laurent,  Vol.  1,  p.  811. 

3.  The  acknowledgment  of  an  incestuous  or  adulterous  child  of  a  married  wom&zi 
can  have  no  effect  for  or  agalnt  him.  J.  P.  1876,  p.  893;  Id.  1879,  pp.  679, 580  and 
584;  Id.  1869,  p.  707;  Id.  1866,  pp.  327  and  756;  Id.  1686,  p.  327;  6  Demolombe,  No.  96; 
3  Duranton,  Nos.  116-138;  1  Laurent,  p.  311. 

4.  A  child  of  a  married  woman  can  not  repudiate  his  own  legitimacy.  6  Demo- 
lombe, Nos.  70  and  126. 

Nor  can  the  mother.  6  Demolombe,  No.  164 ;  2  Toulller,  No.  836 ;  3  Duranton,  No, 
77;  Aubry  A  Bau,  Vol.  4,  p.  684;3  Partidas,  Tit.  14,  L.  9. 
6.  A  ch  ild  of  a  married  woman  can  not  be  bastardized  except  by  a  decree  of  justice 
in  an  action  en  desaveu  brought  against  him  by  the  husband  or  his  heirs.  Monr- 
lon.  Vol.  1,  pp.449  and  438,  No.  867;Demolombe,  Vol.  6,  Nos.  113,  lUand  116;  6 
Aubry  A  Rau,  Sec.  546,  p.  523;  3  Laurent,  No.  77;  Marcade,  sur  Particle  317,  p.  386; 
1  Mourlon,  p.  462 ;  1  Laurent,  p.  317,  No  273. 

6.  The  delay  of  two  months,  within  which  the  action  en  desaveu  is  to  be  brought 
by  the  husband  or  his  heirs,  Is  not  a  prescription,  but  at  the  expiration  of  the 
time  the  right  is  extinguished.    6  Demolombe,  No.  139. 

7.  Collaterals  who  have  recognized  in  a  child  born  of  a  married  woman  the 
quality  of  a  legitimate  child  are  not  allowed  to  afterward  contest  his  legiti- 
macy.   Code  SIrey  Gilbert,  Note  sur  Art.  319. 


Walter  H,  Rogers,  Attorney  General,  for  the  State,  and  Chr&ien 
^  Suthon  for  the  Public  AdminlBtrators,  Appellants : 

1.  An  adulterous  bastard  can  not  transmit  to  nor  inherit  from  ascendants  or  col- 
lateral heirs.   C.  C.  Arts.  238, 917, 920 ;  C.  N.  723,  767 ;  Succession  Fletcher,  11  An.  59 

2.  The  State  has  a  double  Interest  in  Intervening  here:  (a)  pecuniary,  as  heir;  (b) 
goyernmental,  asserting  her  police  power.    0.  <J.  Arts.  200,  204, 206;  C.  N.  386, 338. 

3.  This  can  not  be  caiied  an  Action  en  desaveu  de  la paierrdU ,  hut  ia  a  oontesttLtion 
d'etat,  or  a  question  d'etat,  raised  by  one  having  an  Interest  in  a  case  where  no 
presumption  pater  is  est  applies,  because  the  titre  de  naissance  shows  the 
status  of  natural  children.  Demolombe,  Vol.  6,  Nos.  101,  109,  127 ;  0.  N.  819;  C.  O. 
198;  Toulller,  Vol.  1,  Nos.  898, 899, 900;  C.  N..  Art.  322 ;  Toulller,  Vol.  2,  No.  920. 

4.  The  charge  of  fraud  In  the  matter  of  averment  and  proof  Is  admitted  by  the 
exception  to  be  true. 


Oirault  Farrar  and  Wynne  Rogers,  Special  CoonBel  for  the  State. 


B.  C.  Elliottj  Attorney  for  absent  heirs. 
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The  opinion  of  the  court  was  deliyered  by 

Bbbmudbz,   C.    J.    The  transcript  contains    several  jadgments 
which  are  brooght  up  for  review. 

I. 

The  widow  of  Saloy  having  died  intestate,  a  contest  arose  for  the 
administration  of  her  cnccession,  and  two  administrators  were  ap- 
pointed, who  took  the  oath  and  fnmished  the  bond  required  by  law. 

After  these  administrators  had  taken  possession  of  the  estate  and 
entered  upon  the  discharge  of  their  functions,  the  public  adminis- 
trator brought  suit  to  have  the  appointments  vacated  and  himself 
appointed  administrator  of  the  succession. 

The  grounds  upon  which  he  relied  are,  that  Widow  Saloy  died  in- 
testate, leaving  no  legal  heirs;  that  the  parties  who  claim  to  have 
mherit^d  her  estate  are  adulterous  collaterals  who  are  disqualified 
by  law ;  that  the  appointments  were  obtained  in  fraud  of  the  law. 

After  hearing  on  an  exception  of  no  cause  of  action,  the  petition 
of  the  public  administrator  was  denied.  From  the  judgment  thus 
rendered,  he  appeals. 

In  the  Succession  of  Winn,  26  An.  162,  the  then  court  held,  that 
the  public  administrator  has  no  right  to  interfere  in  a  succession  not 
vacant,  in  which  the  executrix  had  qualified  and  had  not  been  re- 
moved and  no  creditor  had  asked  for  her  destitution. 

In  the  succession  of  Bumside,  84  An.  728  (781),  the  right  of  the 
public  administrator  to  ask  for  the  removal  of  an  executor,  for  the 
reasons  charged,  was  considered  and  the  court  held,  that  he  had  no 
authority  to  provoke  the  removal  of  the  executor,  who  was  dis- 
charging his  duties. 

It  said :  ''  His  power  to  act  arises  only  in  the  cases  provided  by  the 
law  which  created  his  ofKce.  The  utility  of  his  ofKce  arises  accord- 
ing to  law,  and  his  services  are  required  only  when  a  succession  is 
not  being  administered  at  all.  His  office  was  intended  to  fill  a 
vacancy,  but  he  has  no  power  to  provoke  a  vacancy.  *  *  *  TY^ 
right  can  be  exercised  only  by  his  heirs,  legatees,  or  creditors." 
0.  P.  1018.  The  ruling  in  the  Succession  of  Winn,  26  An.,  is  referred 
to  with  approval. 

It  does  moreover  appear  ^that,  even  if  the  public  administrator 
would  have  raised  lawful  aspirations  to  the  administration  of  a  suc- 
cession like  the  present  one,  he  should  have  made  them  known,  as- 
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Berted  them  after  the  publication  of  the  first  application  had  been 
made  and  engaged  with  the  others  in  the  contest  for  the  adminis- 
tration.   It  was  surely  too  late,  after  the  appointments  had  beeiK 
conferred  and  the  appointees  qaalifled. 
The  lower  coart  ruled  correctly. 

II. 

It  appears  that  certain  parties  claiming  to  be  the  nearest  collateral 
relatives  and  the  only  heirs  of  Widow  Saloy  were  recognized  ob 
such  by  the  court  and  ordered  to  bo  put  in  possession  of  the  property 
left  by  her. 

The  State  of  Louisiana  then  instituted  proceedings  to  have  the 
judgment  annulled  on  the  ground  that  it  had  been  fraudulently  ob- 
tained ;  that  the  deceased  left  no  legal  heirs,  and  that,  in  the  ab- 
sence of  such,  her  succession  accrues  to  the  flsc. 

The  grave  charge  is  propounded  that  Widow  Saloy  was  an  adul- 
terous bastard  and  that  the  parties  in  question  are  adulterous  rela- 
tions, incapable  of  inheriting. 

The  specific  allegation  is  made  that  the  mother  of  Mrs.  Saloy, 
Dolores  Morales,  was  the  legitimate  wife  of  Juan  Gestal,  of  Cuba, 
whence  she  eloped  with  one  Antonio  Carcagno,  settling  in  New  Or- 
leans, where  they  had  three  children,  Marie  Madeline,  Carmelite  and 
Antonio,  who  were  conceived  and  bom  during  the  existence  of  said 
Gestal,  who  died  only  in  1842. 

Several  decrees  and  judgments  rendered  in  the  succession  pro* 
ceedings  are  complained  of  and  their  annulment  is  prayed  for. 

The  parties  appointed  administrators  and  those  recognized  as  the 
sole  heirs  of  Mrs.  Saloy,  whose  stattis  and  right  of  inheritance  are 
assailed,  as  well  as  the  attorney  of  absent  heirs,  are  asked  to  be 
cited.  The  petition  concludes  with  the  prayer  that  the  judgment 
attacked,  recognizing  the  alleged  heirs,  be  annulled,  and  that  the 
State  of  Louisiana  be  declared  to  be  the  sole  legal  heir  of  CarmelUe 
Carcagno,  widow  of  Bertrand  Saloy,  and,  as  such,  entitled  to  the 
residue  of  her  estate  after  payment  of  debts  and  charges. 

To  this  petition  the  defendants  filed  an  exception  of  no  cause  of 
action. 

After  hearing,  that  defence  was  sustained  and  the  claim  of  the 
State  was  rejected,  with  judgment  in  favor  of  the  defendants.  The 
State  appeals. 
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The  exception  of  no  cause  of  fiction  was  considered  as  putting  at 
issae  the  right  of  action  of  the  State  to  institute  the  suit  and  it  was 
dealt  with  accordingly. 

There  can  be  no  doubt  that  under  express  textual  provisions  of 
Hhe  law  the  State  has  the  right,  in  certain  cases,  to  claim  the  succes- 
sion of  parties  who  die  without  heirs,  or  whose  estates  are  not 
claimed  by  those  having  a  right  to  them. 

Art.  485,  R.  C.  C,  is  formal  on  the  subject.  It  reads:  '*  The  suc- 
cession of  persons  who  die  without  heirs,  or  which  are  not  claimed 
by  those  having  a  right  to  them,  belong  to  the  State." 

In  the  same  sense  is  Art.  917,  which  reads:    '<  When  the  deceased 
has  left  neither  lawful  descendants,  nor  lawful  ascendants,  nor  col- 
lateral relations,  the  law  calls  to  his  inheritance  either  the  surviving 
husband  or  wife,  or  his  or  her  natural  children  or  the  State." 
To  the  same  effect  is  a  following  article.  No.  929 : 
''  In  defect  of  lawful  relations  or  of  a  surviving  husband  or  wife,  or 
acknowledged  natural  children,  the  succession  belongs  to  the  State." 
It  may  not  be  out  of  place  to  observe  that,  under  the  provisions  of 
Art.  928,  it  has  been  held  that,   when  the  father  and  mother  of  a 
natural  child  have  died  before  him,  the  estate  passes  to  the  natural 
brothers  and  sisters,  or  to  their  descendants.     11  L.  181;  5  R.  9. 

Being  made  an  heir,  in  certain  contingencies,  it  is  clear  that  the 
State  has  a  right  to  demand  a  judicial  enforcement  of  the  law  in  her 
favor. 

This  right  has  been  admitted  in  more  than  one  instance ;  but  nota- 
bly in  the  well  known  case  of  the  succession  of  Henry  Fletcher,  11 
An.  69,  in  which  the  State  successfully  opposed  the  claim  of  a 
daughter  of  the  deceased,  on  the  ground  that  she  was  his  adulterous 
child  and  could  not  inherit  from  him.  V.  also  12  R.  684;  6  An.  494. 
This  right  is  so  well  recognized  that  the  State,  in  a  proper  case, 
may  be  allowed  to  institute  even  the  action  in  disavowal  (action  en 
deaaveu).    Toullier,  Vol.  2,  No.  127. 

It  is  enough  that  the  State  has  a  pecuniary  interest  to  revendi- 
cate,  to  authorize  the  institution  of  the  suit. 

Had  that  interest  no  existence,  the  State  would  have  no  standing 
Id  court,  in  the  absence  of  declaratory  legislation,  to  assert  a  gov- 
ernmental privilege  or  police  power,  for  the  prevention  or  suppres- 
sion of  the  violation  of  civil  laws,  enacted  for  the  preservation  of 
public  order  and  good  morals. 
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The  right  then  to  interfere  must  have  previonsly  been  expressly 
announced  and  formulated. 

No  donbt  the  State  inherently  possesses  the  prerogatiye,  as  a  dor* 
mant  attribute  of  soTereignty,  but  her  ofKcial  representatiyes  have 
no  authority  to  assert  and  enforce  it,  when  there  exists  no  solemn 
expression  of  the  legislative  will,  directing  or  sanctioning  its  exer- 
cise. It  is  not  self -operative,  and  needs  legislation  to  be  put  in 
motion. 

The  French  authorities  referred  to  in  support  of  the  proposition 
have  no  application  here,  where  the  power  has  not  been  announced 
by  the  legislative  will ;  but  they  are  of  significance  in  France,  where 
the  right  to  institute,  as  censor  morumj  the  ''action  publique"  is  for- 
mally thus  recognized.  V  Pandectes  Francaises  Verbo  ''Action 
Publique."     Also  Repertoire  J.  P.,  Suppl.  Compl.,  lb. 

There  is  to  be  found  in  France,  however,  no  case,  that  we  know 
of,  in  which  the  State  has  sought  to  exclude  adulterous  relations 
from  a  succession  and  was  permitted  to  prove  their  status  as  such, 
otherwise  than  by  a  judgment,  obtained  by  the  proper  party  and  rea- 
sonably declaratory  of  the  fact  of  bastardy. 

The  dominant  question  nevertheless  arises,  whether  the  State  can 
assert  the  bastardy  of  the  pretended  heiis,  and  claim  the  succession 
of  the  adulterous  deceased  bastard,  without  alleging  that  she  pos- 
sesses such  evidence ;  for  that  is  the  case  presented  here,  as,  under 
the  exception,  the  facts  averred  in  the  petition  are  taken  for  true, 
and  that  fact  is  not  therein  set  forth. 

Adulterous  bastards  are  considered  as  having  no  relatives.  Neo 
genus,  nee  gentem  habent. 

Domat  says,  Loix  Civiles,  2d  part,  preface  No.  12 :  The  succes- 
sions of  bastards  who  die  without  legitimate  children  and  without 
having  disposed  of  their  estates  must  be  placed  in  the  rank  of  those 
which  accrue  to  the  prince ;  for,  under  our  usage,  no  one  succeeds 
them  ab  intestat  except  their  children,  if  they  are  legitimate,  and 
they  themselves  succeed  to  others  by  testament  only. 

Dealing  with  the  subject,  Laurent,  Vol.  9,  p.  181,  No.  158,  says: 
The  code  does  not  speak  of  the  succession  of  adulterous  or  incestu- 
ous children.  The  question  must  be  decided  according  to  general 
principles. 

The  adulterous  or  incestuous  child  can  not  be  acknowledged  and 
has,  therefore,  no  natural  relative,  no  father,  no  mother,  no  brother, 
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no  aistor.     *     *     *    He  can  have  as  his  legitimate  relatiyes  the  chil- 
dren bom  of  his  marriage,  for,  however  maculated  be  his  own  birth 
it  can  not  affect  the  condition  of  children  bom  of  a  legitimate  nnion. 
Fh>m  this  it  is  very  easy  to  determine  the  order  in  which  the  estate 
toft  by  an  adnlterons  or  incestuous  bastard  descends.     It  passes  at 
flnt  to  his  legitimate  issue.     *     *     *    if  there  are  only  natural 
children  they  take  the  inheritance  under  Art.  G.  N.  758.    In  de- 
fault of  posterity  there  are  neither  natural  nor  legitimate  relatives. 
It  was  proposed  to  defer  the  succession  to  the  father  and  mother; 
but  it  was  not  remembered  that  the  unfortunate  are  legally  without 
father  or  mother,  as  they  have  no  filiation.   *    *    *    For  the  same 
reason  they  have  neither  natural  brothers  nor  sisters,  and  there  is 
no  reversion  or  succession  for  their  benefit.    Remains  the  surviving 
spouse,  and  in  his  or  her  default  the  State. 

See  Zacharie,  Ed.  of  Aubry  &  Ran,  Vol. .  4,  p.  266,  No.  10,  and 
Demolombe,  Vol.  U,  p.  211,  Nos.  136-188. 

It  is  therefore  apparent  that  the  estate  of  an  adulterous  child  who 
dies  leaving  no  issue,  legitimate  or  natural,  and  without  having  dis- 
posed of  it  by  will,  accrues  to  the  State ;  but  is  it  enough  that  the 
crude  facts  exist,  to  entitle  the  sovereign  to  take?  Is  he  not  bound 
to  prove  it,  by  legal  evidence,  establishing  it  beyond  all  peradven^ 
tore?    If  so,  what  should  that  evidence  be? 

The  exception  of  no  cati$e  of  action  does  not  say  how  or  why  the 
petition  discloses  no  valid  claim.  The  State  did  not  demand  any 
specification  and  it  was  tried  on  the  face  of  the  papers. 

Exceptions  of  that  description  tend  to  the  rejection  of  a  petition, 
not  only  because  the  facts  alleged,  if  true,  would  not  warrant  the 
judgment  sought,  but  because  the  averments  are  insufficient. 

From  the  manner  in  which  the  ease  was  presented  and  argued  it 
is  manifest  that  the  purpose  of  this  exception  was  not  so  much  to 
deny  the  right  of  the  State  to  obtain  the  judgment  sought  as  it  was 
to  deny  that,  for  want  of  allegations  which  were  not  and  could  not  be 
made,  the  State  could  not  adduce  legal  evidence  to  substantiate 

them. 

Had  not  the  exception  been  filed,  the  defendants,  after  joining 
issue  by  answer,  could,  on  the  trial,  have  successfully  objected  to 
the  introduction  of  any  evidence  in  support  of  the  averments,  which 
would  not  have  been  strictly  warranted  by  law. 

The  defendants,  by  the  exception,  may  be  viewed  as  having  told 
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the  state :  Yon  say  that  the  three  children  were  bom  from  tbe 
adnlterons  connection  of  Dolares  Morales  with  Antonio  Carcagno, 
while  her  marriage  with  Jnan  Qestal  was  in  existence ;  that  one  ot 
them,  Ckirmelite,  having  died  without  issue  and  ab  intestat,  the  other, 
Marie  Madeline,  who  is  Mrs.  Pons,  and  the  representatives  of  Antonio, 
being  adulterous  collaterals,  can  not  inherit,  and  that  you,  therefore, 
are  called  to  her  succession,  which  belongs  to  you. 

You  do  not  allege  that  those  three  children  have,  in  an  actioo 
brought  by  Juan  Qestal,  under  proper  averments  and  seasonably  in- 
stituted, been  judicially  declared  to  be  adulterous  bastards. 

Not  having  made  that  allegation,  because  the  fact  does  not  exist, 
you  can  not  force  us  to  a  trial  on  the  merits  of  the  suit ;  you  can  not 
prove  your  averment  of  adulterinity  and,  failing  in  that,  you  can  not 
recover  the  judgment  of  heirship  which  you  seek. 

To  this  the  State  answers:  It  was  unnecessary  to  make  the  alle- 
gation because  this  is  an  action  in  contestation  of  legitimacy,  on  a 
charge  of  adulterous  bastardy  which  can  be  proved,  otherwise  than 
by  a  judgment  bastardizing  the  children,  at  the  instance  of  the  hus- 
band of  their  mother,  or  of  his  heirs. 

The  deceased  was  an  adulterous  bastard  and  you  are  her  adulter- 
ous collaterals.  She  has  died  leaving  no  issue,  no  surviving  hus- 
band, no  will;  you  can  not  and  do  not  inherit  her  estate,  which, 
therefore,  accrues  and  belong^  to  me,  and  I  ask  that  it  be  so  ad- 
judged. 

It  would  be  cumbersome  and  subserve  no  useful  purpose  to  enter 
into  any  elaborate  inquisition  to  establish  clearly  what  are  actions 
in  disavowal,  actions  in  contestation  of  legitimacy,  actions  in  recla- 
mation and  actions  in  contestation  of  status,  and  to  enumerate  the 
cases  in  which  they  may  successfully  be  brought.  The  commenta- 
tors and  the  courts  which  have  hazarded  a  disquisition  on  the  sub- 
ject have  ventured  on  a  perilous  enterprise  and  engaged  in  a  laby- 
rinth from  which  it  has  been  difficult  sometimes  for  them  to  extri- 
cate themselves.  Insatiable  aspirants  after  exhaustion  of  legal 
knowledge  on  those  thorny  subjects  may  be  assisted  in  collecting 
notes,  to  serve  as  landmarks,  by  referring  to  the  authorities  al- 
luded to,  by  the  able  counsel  engaged  in  this  controversy,  in  their 
•elaborate  briefs,  and  to  those  on  which  the  ravenous  commentators 
themselves,  more  or  less,  rely. 

It  will  suffice  to  say  that  every  aotion  brought  to  contest  the  status 
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of  s  person  is  an  action  en  contestation  d^etat,   which   is  of  three 


1.  That  by  which  one  maintains  that  the  presumption  is  pater  est 
9«em  nuptuB  demonstrant,  invoked  for  a  child,  bom  or  conceived, 
during  the  marriage,  is,  as  to  him,  contrary  to  truth . 

2.  That  by  which  one  maintains  that  the  child  is  not  legitimate, 
because  his  birth  and  his  conception  did  not  take  place  during  the 
marriage  of  his  mother,  or  because  his  mother  was  not  married. 

3.  That  by  which  one  contests  either  the  delivery  of  the  mother 
or  the  identity  of  the  child. 

The  action  en  deeaveu  belongs  only  to  certain  persons  exactly  de- 
termined, that  is,  the  husband  and  his  heirs.  It  belongs  neither  to 
the  mother  nor  to  her  heirs. 

This  action  is  limited  to  a  delay  fatal  and  very  short,  after  which 
it  18  extinguished  by  the  renunciation,  express  or  tacit,  which  is 
made  by  the  husband  or  his  heirs. 

While  the  action  en  contestation  de  legitimit6  accrues  to  all  persons 
interested,  and  consequently  te  the  heirs  of  the  mother  and  to  the 
child  himself,  this  action  lasts  always.  It  subsists  notwithstanding 
any  contrary  renunciation.  Mourlon,  Vol.  1,  p.  438.  No.  867,  and 
seq. 

It  is  unnecessary  to  enter  into  any  discussion  as  to  whether  the 
suit  brought  by  the  State  is  an  action  en  desaveu,  or  one  en  contesta- 
tion de  legUimitSj  because  it  has  the  complexion  of  neither  and  the 
State  expressly  disclaims  that  it  is  either,  contending  merely  that  it 
is  one  en  contestation  d^etat. 

Whatever  its  character  be,  it  is  clearly  an  action  which  has  for  its 
object  to  have  it  Judicially  declared  that  the  deceased  was  an 
adulterous  bastard  and  that  the  defendant,  her  sister  and  nephews 
and  nieces,  are  adulterous  bastards ;  that  the  deceased,  having  left 
no  issue,  no  husband  and  no  will,  the  defendants  do  not  inherit  and 
her  succession  belongs  to  the  State. 

The  only  question  presented  after  all  is  one  which  relates  to  the 
nature  of  the  proof  or  evidence  of  which  the  case  is  susceptible. 

Can  the  State  be  permitted  to  resort  to  any  evidence  save  the 
judgment  in  a  case  of  disavowal?     That  is  the  question. 

We  have  been  referred  to  no  authority  showing  that  evidence  of 
such  a  character  was  ever  allowed,  in  order  to  bastardize  children 
bom  during  marriage,  and  we  know  of  none. 
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In  the  succession  of  Fletcher,  11  An.  59,  in  which  the  State  had 
charged  the  adolterinity  of  the  daughter  claiming  the  estate,  the 
court  allowed  the  State  to  introduce  usual  evidence,  other  than  a 
judgment,  but  this  was  done  because  the  daughter  was  the  child  of 
the  deceased,  a  married  man,  by  an  unmarried  woman  and  a  slave  ' 
So  there  is  no  parity  between  the  two  cases. 

The  State  takes  the  further  position  that  the  parties  who  pretend 
to  be  the  sole  heirs  of  the  deceased,  being  plaintiffif  must  make  out 
their  claim  as  was  required  in  the  Fletcher  case,  and  that,  as  they 
have  shown  themselves  to  be  Ckircagnaa  and  not  Gfestols,  they  have 
established  their  status  as  adulterous  connections  and  therefore  de- 
barred themselves  from  inheritance. 

This  is  a  fallacy.  These  parties  are  not  plaintiffs,  as  was  Marie 
Louise  in  the  Fletcher  case. 

The  court  there  was  particular  in  premising  that  she  was  not  a 
defendant,  but  a  plaintiff,  on  whom  the  burden  of  proof  rested. 

In  the  present  instance  the  parties  are  not  asking  or  claiming  any- 
thing and  have  nothing  to  prove. 

Whatever  their  status  be,  the  State  by  this  suit  has  forced  them 
into  the  attitude  of  defendants,  as  she  attacks  them. 

They  are  in  possession  of  a  judgment  which  is .  their  property y 
emanating  from  a  competent  court  which  recognizes  them  as  the 
sole  heirs  of  the  deceased. 

The  onus  is  on  the  State  to  show  by  strictly  legal  proof  that  they 
have  procured  it  by  fraudulent  representations  and  practices,  and 
the  question  reduces  itself  as  to  whether  the  State  has  at  her  com- 
mand the  evidence  exclusively  permitted  in  such  cases,  in  which 
children  born  during  marriage  are  gravely  charged  with  being  adul- 
terous bastards,  incapable  of  inheriting  under  the  law. 

The  two  cases,  that  of  Fletcher  and  the  instant  one,  are,  therefore, 
in  this  further  respect,  entirely  dissimilar. 

There  is  no  doubt  that  a  husband,  although  he  be  presumed  by 
law  to  be  the  father  of  the  children  born  from  his  wife,  during  the 
existence  of  their  marriage,  has  the  indisputable  right  to  repudiate 
them  when  they  have  not  been  begotten  by  him  and  are  the  spurious 
fruits  of  the  adulterous  intercourse  of  his  wife  with  another  man, 
but  the  cases  in  which  he  is  permitted  to  g^  into  the  scandalous  do  - 
ings  of  his  depraved  consort,  reeking  with  the  odor  of  adultery,  are 
specified  with  precision,  and  his  action,  and  in  his  default  that  of  hia 
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hein,  are  to  be  asserted  within  a  limited  delay.    R.  0.  0.  184-192 
iachislTe. 

The  proceeding  must  be  conducted  contradictorily  with  the  wife 
and  with  the  child  or  children  whose  character  and  status  are  in* 
TolYed. 

The  law  has  made  him  the  sole  judge  of  the  propriety  of  engaging 
in  such  a  course,  with  a  reserve  of  the  right  to  his  heirs  of  doing  so, 
in  the  event  of  his  death  within  the  delay.  He  is  the  only  one  who 
perhaps  can  know  that  he  is  not  the  father. 

When,  aware  of  the  circumstances  under  which  he  might  have  ex- 
ercised the  right  of  repudiation,  the  husband,  who  is  the  sovereign 
Arbiter  of  his  honor,  fails  to  do  so,  the  door  is  forever  dosed  and 
no  one  can  afterword  assert  a  right  strictly  personal  to  him. 

Permitting  such  thing  would  be  to  strike  a  heavy  blow  at  the 
sacredness  of  family  ties,  keep  the  honor  of  the  wife  and  of  the 
children  in  a  condition  of  constant  trepidation  and  allow  the  founda-^ 
tion  of  society  to  be,  at  all  times,  exposed  to  tottering  and  upturn- 
ing.   8tatu9  hominum  in  perpetua  inoertitudine  fluciuaret. 

The  sanctity  with  which  the  law  surrounds  marital  relations  and 
the  reputation  and  good  fame  of  the  spouses  and  of  the  children  bom 
during  their  marriage  is  of  such  inviolability  that  the  mother  and 
the  children  can  never  brand  themselves  with  declarations  of  adul- 
tery,  illegitimacy  and  bastardy,  and  their  character  is  not  permitted 
lightly  to  be  thus  aspersed,  however  true  in  themselves  the  stern 
and  odious  facts  may  unfortunately  be. 
This  doctrine  has  long  ago  been  recognized  in  this  State. 
In  the  two  cases  of  Eloi  vs.  Madere,  1 R.  588,  and  of  Dejol,  12  An. 
854,  the  then  Supreme  Courts  expressly  recognized  and  applied  it, 
holding  that,  where  the  husband  has  failed  to  institute  the  action  en 
deiaveuj  under  the  circumstances  and  within  the  period  specified, 
the  right  to  assail  the  legitimacy  of  the  children  bom  during  mar- 
riage having  become  extinct  and  lapsed,  it  would  be  subsequently 
exercised  by  no  one,  and  those  asserting  it  were  debarred  from  all 
action.     See  also,  7  M.  N.  S.  558;  6  An.  242. 

But  the  converse  of  the  proposition  is  true,  that  if  the  husband  or 
his  heirs  have  brought  proceedings  to  bastardize  children  bom 
during  marriage,  and  have  established  the  facts  of  the  adulterinity 
(adulUriniU)  propounded,  and  a  judgment  has  accordingly  been  ren* 
dered  and  has  become  final  and  executory,  sovereign  and  absolute 
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to  all  ends  and  purposes,  any  one  having  an  interest  to  promote, 
growing  oat  of  the  fact,  judicially  established  and  proclaimed,  may 
use  the  proceeding  and  the  judgment  successfully  for  the  purpose  of 
establishing  the  adulterous  character. 

Had,  therefore,  such  judgment  been  procured  in  this  instance  the 
State  could  have  used  it;  and,  by  its  operation,  would  have  silenced 
the  voice  of  the  blood  which  the  defendants  have  raised  to  possess 
themselves  of  property  left  by  a  collateral  whose  forehead  has  not 
been  branded  with  infamy. 

From  the  fact  that  such  judgment  has  not  been  alleged ;  that  its 
existence  is  not  even  whispered,  the  unavoidable  conclusion  is  that 
it  has  no  being,  and  therefore  that  the  State  is  unprovided  with  the 
only  legal  evidence  by  which  her  case  was  susceptible  of  proof,  and 
that  she  must  fail  in  her  action. 

It  is  therefore  ordered  and  decreed  that  the  judgments  appealed 
from,  rejecting  the  application  of  the  public  administrator  and  the 
demand  of  the  State,  be  affirmed  with  costs ;  and  considering  that  the 
State  has  no  interest  in  contesting  the  validity  of  the  other  judg- 
ments from  which  she  has  appealed  it  is  ordered  that  said  appeals  be 
dismissed. 
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No.  10,884. 
Mrs.  Mary  May  bt  al.  vs.  New  Orleans  &  Carrollton  Rail- 
road Company. 

1.  A  purchase  of  immoYables  by  the  members  of  a  commercial  firm,  made  with 
the  partnership  funds  and  for  account  and  use  of  the  partnership  as  shown  by 
the  books  of  the  latter,  though  the  title  be  taken  in  the  names  of  the  individual 
members,  has  precisely  the  same  effect  as  if  the  title  had  been  taken  in  the 
name  of  the  partnership.  In  either  case  the  partners  become  Joint  owners, 
but,  as  between  themselyes,  they  hold  for  the  benefit  of  the  firm. 

2.  A  transfer  by  one  partner  to  his  copartners,  or  to  a  third  person  of  all  his  inter- 
est in  the  firm  and  its  property,  operates  a  divestiture  of  his  beneficial  interest 
in  immovables  held  as  above,  and  disables  him  from  contesting  the  title  of  bis 
transferee. 

n.  An  assignment  in  bankruptcy  under  the  bankrupt  law  of  the  United  States, 
differing  from  a  cession  under  the  Louisiana  insolvent  laws,  divests  the  bank- 
rupt of  his  title  to  all  his  property  and  transfers  the  same  to  his  assignee. 

4.  While  the  assignee  holds  the  title  In  trust  for  the  creditors,  and  as  to  any  resid- 
uum after  their  satisfaction  for  the  bankrupt,  his  title  can  not  be  divested 
without  proper  showing  to,  and  order  made  by,  the  court  which  has  the  con- 
trol and  administration  of  the  trust.  Until  this  has  been  done,  other  courts  must 
respect  the  title  of  the  assignee,  at  least  until  his  discharge. 
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APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
RighUjTyJ. 


Ltovy  A  Blair  for  Defendants  and  Appellants : 

.  Title  by  purchase.— May  neyer  parted  with  hia  title  to  the  property  Involved  Id 
this  salt.    The  sale  of  a  railroad  and  appartenances  does  not  pass  any  corpo> 
real  property,  but  only  incorporeal  easements  or  rights  and  privileges.    Bou- 
Tier's  Dictionary,  ** Appurtenances,"  and  authorities  there  cited.    Besides,  in 
this  case,  the  language  of  the  act  of  sale  excluded  this  property. 
L   The  attempted  sale  by  the  United  States  to  certain  parties  was  null  and  void 
because  there  were  no  advertisements,  no  auction  sale,  no  consent  of  the  Sec- 
retary of  the  United  States  Treasury,  as  required  by  United  States  Statutes. 
United  States  vs.  Jonas,  19  Wall.  p.  604. 
L  Prescription.— There  could  be  no  title  by  prescription  because  In  the  acts  of 
sale  relied  on  by  defendant  there  was  no  sale  of  the  square  involved  in  this 
suit ;  but  only  such  "right,  title  and  Interest"  as  vendor  possessed ;  "but  whether 
a  lease,  a  servitude,  an  usufruct  or  something  else,  is  not  stated."   LaviUe  vs. 
Rightor,  17  La.  310;  8  B.  B.  830;  10  B.  B.  88;  11  R.  B.  441.  And  the  vendor  possessed 
no  Interest  of  any  kind. 

4.  "A  deed  of  right,  title  and  interest"  does  not  convey  the  fee,  but  only  such  right 
In  the  estate  as  the  grantor  might  have  had.  16  Gray  (Mass.)*  p.  882 ;  12  Picker- 
ing, 458;  IS  Pick.  468;  20  Mo.  81 ;  4  Mason,  164. 

5.  The  evidence  In  this  case  shows  that  the  defendants  could  not  "honestly"  have 
believed  themselves  to  be  the  owners  of  this  property,  that  the  title  was  not 
snlBcIent  to  transfer  the  property,  nor  was  the  title  of  their  vendor  one  of 
"ownership."  nor  were  they  in  good  faith,  nor  had  they  "Jast  reason"  to  be- 
lieve themselves  the  owners.  All  of  which  are  essential  requirements  to  cre- 
ate a  legal  title  by  prescription.  C.  O.  501,  3481,  8488, 8486.  Marcade,  Prescrip- 
tion, pp.  194, 198, 200.    See  also  p.  806. 

C  JKcf  JWdfeolo.— "Th e  reasoning  and  opinion  of  the  court  are  not  rt»  judicata  un- 
less the  subject  matter  be  definitely  disposed  of  by  the  decree."  "It  is  ele- 
mentary that  In  the  decree  rendered  and  not  in  the  opinion  pronounced  will 
be  found  the  thing  adjudged."  Penouilh  vs.  Abraham,  43  An.  214,  and  'authorl- 
ties  there  cited. 

A  decision  between  a  plalntifl  and  several  co-defendants  can  not  affect  rights  as 
between  co-defendants  when  the  co-defendants  have  not  pleaded  as  against 
each  other.  Minn.  Go.  vs.  Ohamberlain,  8  Wall.  704;  Bussell  vs.  Place,  94  U.  S.,  p. 
606.  The  parties  must  be  adverse  parties  to  constitute  res  judicata.  35  Ala. 
312;  18  Ohio,  1 ;  5  Mass.  407;  61  Iowa,  290. 

7.  Bankruptcy.— The  points  in  this  subject  are  covered  by  Walling  vs.  Morefield, 
38  An.  1174. 

Where  real  estate  is  in  possession  of  another  party  the  bankrupt  can  only  assign 
a  right  of  action.  1  Woods,  260;  5  Otto,  765;  18  Myers*  Fed.  Decisions,  Sees. 
1408, 1421. 

Where  property  of  a  bankrupt  has  not  been  sold  and  creditors  have  not  object- 
ed, and  are  presumed  to  have  been  paid,  it  reverts  to  the  bankrupt.  The  as- 
signee is  a  trustee  for  all  parties,  and  when  the  bankrupt  bas  been  discharged 
the  bankrupt  is  entitled  to  what  remains.  Walling  Heirs,  38  An.,  p.  1174;  Bemy 
vs.  Municipality,  11  An.  158;  Rivas  vs.  Hunstock,  2  R.  R.  194;  6  La.,  p.  68;  Bump  on 
Bankruptcy,  pp.  216,  400;  2  Am.  and  £ng.  Encyc.  of  Law,  p.  72  (note) ;  17  WalU 
610;  13  Myers*  Fed.  Decls.  Sec.  1434;  Hennen's  Dig.,  p.  689. 
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S.  Frand.— It  Is  not  alleged  Id  tbls  oue,  bat  Is  stated  Id  argnmeDt.  It  Is  ii« 
pTMumcd.  Nothing  Is  left  to  lDlei«Doe,  th«  omissloD  to  plaoe  propeity  on 
■obedule  must  be  wlllal,  it  trom  OTerslgbt,  mistake,  accident  or  Igaorai 
tberecanbenolmpotatlonoffraDd.  W  U.  8.  n$;  m  U.  8.  BU;  Bamp  on  Bs 
mptcy,  pp.  au,  ISe;  11  Hjen-  Fed.  Dig.  Bees,  itm,  iS3S,  XK. 
Besides,  It  can  only  be  pleaded  by  one  prejudloed  by  the  act  wblch  oonstiti 
tbe  estoppel.    6  Wait's  Actions  and  Derencei,  p.  «sa ;  9S  U.  S.  MS. 

9.  Two  years'  lioiilBtlon,  under  the  bankrupt  law,  applies,  by  the  words  of 
statute,  only  to  claims  made  by  tbe  assignee  or  by  any  one  claiming  undei 
tbrougb  bim.  This  la  not  a  salt  by  an  aaslgnBa  or  by  any  one  olalmlng  an 
or  through  him.  May  became  an  owner  of  tbe  square  by  purchase  In  ISGS 
nerer  ceaaed  to  be  the  owner.  The  aaslgoee  was  anihorlxed  as  trustee  to 
tl  necessary,  but  he  did  not  sell.    The  trustee  held  in  trust  only;  nevei 

10.  Bents,  etc.— Tbe  possessor  iu  bad  [altb  Is  bound  to  restore  to  the  lawful  ow 
all  the  reyenues  of  the  property  oE  which  he  bas  been  deprived  durlDg 
possession  of  tbe  defendant;  whether  tbe  bad  (altb  of  ihe  Utter  be  mors 
merely  legal  or  constructive.  As  posHeHsors  in  bad  Caltb  defendants  are 
sponsible  tor  the  rents  and  revenuea  ot  tbe  property  from  tbe  dateot  tl 
possession,  atd  there  can  be  no  bar  by  prescription.  Hennen's  Dig.,  p.  1 
No.  1 1  41  An.  49S;  2e  An.  TU;  M  An.  UK. 

11.  Honey  expended  tor  taxes,  etc.,  will  not  be  allowed  "where  there  Is  no  pit 
Ing  or  prayer  to  support  them."    Germaine  ts.  Halierioh,  Si  An.  37S>'t. 


John  M.  Bonner  for  Defendant  and  Appellee : 

I.  A  natural  tutrix,  residing  In  another  scste,  should  either  be  appointed  gt 
dlau  ot  tbe  minora  according  to  the  laws  o(  her  residence,  or  she  should 
condrmed  and  quallHed  according  to  tbe  laws  of  this  Btate,  in  order  to  stan 
Judgment  belore  our  courts.  B.  C.  C.  3S3;U  Ad.  119i  B.  C.  C.  SH,  SU;  C.  P.  94 
An.  78;  SAD.  sea. 

t.  When  her  capacity  Is  questioned,  the  belt  and  only  eyldeece  of  her  autbo 
would  be  eltherletter*  or  guardianship,  or  of  tulrlishtp.    B.  C.  C.  3»,  33$. 

>.  When  a  person  becomes  a  bankrupt,  the  assignment  of  bis  property  by 
register  to  the  assignee  operates  a  complete  dlTestltnre  of  title  out  oE 
bankrupt  and  vests  the  same  In  the  assignee,  as  tolly  and  completely  as  If 
bankrupt  bad  signed  the  transfer  with  his  own  hand.  See.  11  of  Bankrupt  1 
oIlSeT;  IPeters,  lS3;lTHow.  Slll;97U.  8.  393;  98  U.  8.  WiM  U.  8.  S91;  103  U.  8. 
31  An.  577. 

I.  Title  once  vested  In  the  asHignee  remains  there  until  it  becomes  diveatec 
lomc  act  as  sol  emu  and  as  Butfaorltatlve  as  that  by  wbicb  be  became  clot 
with  title.    27  N.  W.  R.  G17;  1  B.  W.  B.  909;  10  Humpb.  (88,  SDd  authorities  ab 

I.    Upon  tbe  death  or  removal  of  tbe  assignee,  tbe  title  mast  be  formally  in 

terred  by  deed  to  his  successor.    Sec.  iS  of  Act  oE  1887. 
;.    Under  the  Bankrupt  Act.  the  title  of  the  bankrupt  is  trausterred  to  the 

signee.    Under  Slate  Insolveut  law,  tbe  title  remains  la  tbe  insolvent.    B.  ( 

3175, 3183. 
I.   The  title  to  all  property  that  T.  P.  Hay  owned,  or  was  entitled  to  have  in  A] 

1871,  bsvlug  been  vested  In  the  assignee,  by  the  assignment  that  was  mad 

him  by  the  register,  all  suits  against  adverse  claimants,  not  brought  wli 

two  years  from  that  date,  were  forever  barred.     Sec.  1  of  the  Act  of  1867;  9 

&.  US;103U.  S.  6tT;lt:U.  S.  114;mU,  S.  410. 
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1  Where  real  estate  Is  shows  to  hare  been  purchased  by  a  partnership,  a  trans- 
fer by  one  partner  of  all  his  imtertti  in  the  partnertJUptitt  property,  stock,  etc., 
will  oonTey  his  Interest  in  said  real  estate,  88  An.  1176;  36  An.  156;  85  An.  366;  B. 
C.  C.  2419. 

9l  If  there  Is  any  doubt  about  an  agreement,  "the  construction  put  upon  it  by 
both  i»artles,  or  by  one  with  the  express  or  implied  assent  of  the  other,  fur- 
nishes the  rule  for  Its  Interpretation."  R.  0.  C.  1966. 
10.  A  person  acquiring  immovable  property  from  one  who  is  not  the  owner,  In 
good  faith,  under  a  title  that  would  convey  the  property  if  it  came  from  the 
real  owner,  secures  a  good  title  by  the  adverse  possession  of  ten  years.  R.  G. 
C.  8478;  80  An.  986;  87  An.  417;  88  An.  309 ;  88  An.  886;  41  An.  1033. 
a.   Good  faith  is  always  presumed,  and  be  who  alleges  bad  faith  must  prove  It. 

B.  C.  C.  8481. 
h.   It  Is  sufficient  if  possession  begins  In  good  faith.    R.  C.  G.  8482. 
e.    He  is  a  bona  fide  possessor  who  possesses  as  owner  by  virtue  of  an  act  sufflolent 
In  terms  to  transfer  the  property,  the  defects  of  which  he  was  ignorant.     R.  0. 
C.  008,  3451. 
d.    The  party  must  also  hold  under  a  just  title.    And  a  just  title  Is  not  one  derived 
from  the  real  owner,  but  from  one  honestly  believed  to  be  the  real  owner;  pro- 
vided the  title  is  such  as  to  transfer  the  property  If  it  came  from  the  real 
owner.    8483,3484,8486. 
«.   If  the  title  on  Its  face  is  sufficient  to  transfer  the  property  if  It  came  from  the 
real  owner,  that  Is  enough,  and  the  defendant  Is  not  obliged  to  look  at  any- 
thing ouUide  of  his  own  act.     4  N.  S.  335;  11  O.  8.  714;  8  An.  8;  5  An.  880;  84  An. 
108. 
/   The  means  of  obtaining  knowledge  Is  not  equivalent  to  actual  knowledge,  and 
nothing  but  actual  knowledge  of  the  defect  of  title  will  prevent  prescription 
often  years.    4  La.  374;  7  An.  3;  37  An.  896;  80  An.  935;  87  An.  417;  88  An.  309,  885;  11 
An.  663. 
g.  The  entire  absence  of  a  power  of  attorney  is  cured  by  the  prescription  of  ten 

years.    8  La.  348 ;  10  La.  384 ;  37  An.  596. 
U.  **If  a  man  knowingly,  although  he  does  it  passively,  by  looking  on,  suffers  an- 
other to  purchase  and  expend  money  on  land  under  an  erroneous  opinion  of 
title,  without  making  known  his  own  claim,  he  shall  not  afterwards  be  per 
mitted  to  exercise  his  legal  right  against  such  person."    102  U.  8.  68;99U.  S. 
110;  100  U.  8.  578;  86  An.  748;  31  An.  581. 


The  opinion  of  the  court  was  delivered  by 

Fbnnbr,  J.  The  pertinent  and  controUing  facts  in  the  case  are 
as  f oUows : 

On  the  12th  of  April,  1866,  G.  T.  Beauregard  leased  the  railroad 
belonging  to  the  New  Orleans  &  CarroUton  Railroad  Co.,  for  the 
term  of  twenty- flye  years,  with  the  stipulation  that  the  same  should 
be  converted  from  a  steam  into  a  horse  railroad  at  the  expense  of 
the  lessee,  and  with  the  further  stipulation  that  at  the  expiration  of 
the  lease  the  road  and  improvements  should  revert  to  the  lessor. 
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Thomas  P.  Ha^  and  A.  C.  Oraham  signed  the  leaoe  aa  BDretleB  a 
the  leaaee. 

On  April  18,  1866,  Beauregard,  May  and  Oraham  entered  Into  ^ 
copartoershlp  bj  notarial  act,  which  declared  that  the  lease  abovi 
roferred  to  was  to  be  held  tor  the  joint  acconnl;  that  Beanregan 
vaa  to  conduct,  manage  and  direct  the  enterprise ;  that  May  an* 
Oraham  were  to  famish  the  money  necessary  to  carry  it  on,  li 
amoanta  and  at  dates  specified ;  that  books  ot  accoonts  were  to  b« 
kept,  and  that  each  partner  was  to  have  an  equal  one-third  of  tb< 
net  profits. 

The  act  of  copartnership  does  not  glTe  any  firm  name  to  th< 
partnership ;  bnt  the  evidence  shows  that  the  bnslness  was  conducte<3 
and  the  books  were  kept  nnder  the  name  ot  the  Carrollton  RallroMJ 
Company. 

One  of  the  first  necessities  cf  tbe  enterprise  was  to  establlsl: 
stables  tor  the  live  stock  employed  therein.  Accordingly  a  sqnan 
otgroond,  being  the  property  here  in  controversy,  was  purcbasec 
for  that  purpose. 

Tbe  title  was  taken  in  the  Individual  names  of  the  partners  In  the 
proportion  of  one  undivided  third  each;  but  the  books  of  the  part- 
nership show  that  the  cash  portion  of  the  price  was  p^d  by  a  chech 
of  the  partnership,  and  said  books  further  expressly  declare  that 
the  purchase  was  made  "by  the  partnership." 

Tbey  also  show  that  the  first  deferred  payment,  due  May  8,  1867, 
was  paid  by  the  partnership. 

Stables  were  built  on  the  property,  and  it  was  used  by  the  part- 
nership in  its  business. 

Sabeequently  Tboe.  P.  May,  by  facto  not  necessary  to  mention,  be- 
came a  debtor  of  the  United  States  in  an  enormous  sum.  By  at 
act  passed  on  May  14,  1867,  May  assigned  to  the  United  States,  ii 
part  payment  of  his  debt,  a  large  amount  of  property,  "  real,  per- 
sonal and  mixed,"  itemized  in  the  act,  and  comprising  the  follow- 
ing, viz.:  "The  Interest  of  the  said  May  in  and  to  the  Carrollton  Rail' 
road  Oompony,  and  the  property,  stock  and  appurtenances  theretc 
belon^g,  the  value  of  which  is  estimated  at  9480,000." 

By  a  further  clause  in  said  act  May  bonnd  himself  to  "  sign  anc 
execute  all  acto  or  other  instramoDto  of  writing  that  may  be  neces' 
sary  to  ^ve  to  the  United  States  full,  complete  and  valid  titles  U 
the  property  herein  transferred." 
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Accordingly,  on  May  16,  1887,  May  executed  a  farther  and  more 
specific  transfer  to  the  United  States  of  his  interest  '^  in  and  to  the 
New  Orleans  &  Carrollton  Railroad,  the  lease  and  other  franchises 
thereof,  and  the  railroad  tracks,  rolling  stock,  engines,  cars,  live 
stock  and  other  appurtenances  thereunto  belonging, ''  proceeding  to 
refer  to  and  particularly  describe  the  nature  of  the  property  and  in- 
terests  as  fixed  by  the  terms  of  the  lease  and  the  articles  of  co- part- 
nership.   The  act  further  recites  that  it  was  '^  executed  in  confirma- 
tion of  the  act  of  transfer  of  the  transfer  of  said  right,  title  and  in- 
terest in  the  said  railroad  and  the  said  lease  thereof,  and  of  other 
property,  real  and  personal,  belonging  to  said  May,  passed  on. May 
14,  1867." 

On  October  31,  1867,  the  United  States  executed  an  actof  trans- 
fer to  Bonneval,  Hernandez  and  Binder,  of  all  its  right,  title  and 
interest  in  and  to  the  property  therein  described,  including: 

1.  Its  interest  in  the  lease  of  the  railroad. 

2.  In  the  partnership  between  May,  Graham  and  Beauregard ;  and 

3.  Various  pieces  of  real  estate  specifically  described,  and,  amongst 
others,  the  square  of  ground  in  controversy. 

In  the  same  month  an  act  was  passed  between  the  New  Orleans 
&  Carrollton  Railroad  Company,  Beauregard,  Bonneval,  Binder  and 
Hernandez,  by  which  this  property  passed  to  the  present  defendant, 
which  has  since  possessed,  occupied  and  used  the  same. 

In  April,  1871,  Thomas  P.  May  availed  himself  of  the  bankrupt 
Uw  of  1867. 

His  schedules  exhibited  large  debts  and  no  assets  whatever.     He 
specifically  declared  therein,  under  oath,  that  he  had  no  real  estate^ 
and  that  there  was  none  ''  to  the  possession  or  enjoyment  of  which 
he  is  entitled." 
He  also  inserted  therein  the  following  sworn  statement : 
"  In  May,  1867,  by  acts  before  Graham,  notary,  I  transferred,  to 
secure  the  United  States,  all  my  real  and  peT8<mal  property^  consisting 
of  real  estate  in  square  bounded  by  Canal,  etc.,     *     •     *     the  Payne 
plantation,  etc.,     •     *     •  jn,y  interest  in  Carrollton  Railroad j^^  etc. 

A  regnlar  assignment  was  executed  to   E.   E.   Norton,   assignee, 
who  has  never  been  discharged. 

There  being  no  property  surrendered  as  appeared  by  the  schedules, 
no  creditor  appeared  to  prove  his  debt.  In  due  course  May  obtained 
his  discharge. 
29 
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He  subsequently  left  New  Orleans  and  died  in   London,  England, 
in  1887. 

The  present  is  a  petitory  action  brought  by  his   major  daughter 
and  by  his  widow  as  tutrix  of  his  two  minor  children,  to  recover  Iiis 
interest  in  the  square  of   ground   hereinbefore   alluded  to,   alleging 
that  May  validly  purchased  the  same  in  1866,  had  never  sold  or  con- 
veyed it,  died  in  the  ownership  thereof,  and  that  plaintiffs  inherited 
the   same   from   him;    that  defendant  is  a  wrongful  possessor  and 
should  be  condemned  to  deliver  the  same  and  also  to  pay  $46,000  as 
rents  and  revenues. 

Numerous  defences  are  interposed  which  we  shall  consider,  as  far 
as  necessary,  in  disposing  of  the  case. 


I. 

Whatever  sympathy  we  might  feel  with  the  children  of  May,  we 
are  bound  to  recognize  the  fact  that  they  stand  in  the  shoes  of  their 
father,  and  have  no  title  to  any  consideration  which  would  not  be 
extended  to  him  if  he  were  personally  plaintiff.  If  there  be  any 
ambiguity  in  the  acts  by  which  it  is  claimed  that  May  had  divested 
himself  of  this  property,  his  acts,  words  and  conduct  showing  the 
meaning  and  effect  which  he  himself  attributed  to  them  should  have 
great  weight  in  their  construction. 

His  sworn  declarations,  which  we  have  quoted  from  his  bankruptcy 
proceedings,  admit  of  but  one  of  two  explanations :  Either  (1)  that  he 
interpreted  and  intended  his  transfers  to  the  United  States  as  operat- 
ing a  divestiture  of  his  title  to  this  property;  or  (2)  that  he  design- 
edly concealed  his  interest  with  the  purpose  of  defrauding  his  credit- 
ors. 

The  first  hypothesis  would  go  far  toward  ending  this  controversy. 
The  second  would  drive  him  away  from  the  portals  of  justice  as 
coming  with  unclean  hands.     Hood  vs.  Frellson,  31  An.  577. 

The  first  is  unquestionably  the  correct  hypothesis,  which  his 
children  will  hardly  dispute,  and  which  is  maintained  by  May's  silent 
acquiescence  in  the  effect  given  to  his  conveyances  down  to  the  day 
of  his  death. 

We  can  not  concur  in  the  restrictive  interpretation  placed  by 
counsel  for  plaintiffs  on  May's  sworn  statement  in  his  bankruptcy 
schedules  that  he  had  transferred  to  the  United  States  "  all  his  prop- 
erty real  and  personal."     He  claims  that  this  expression  is  limited 
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by  the  succeeding  statement  mentioning  the  particnlar  properties  so 
transferred.  We  think  the  proper  construction  is  reached,  not  by 
restricting  the  words  "  all  his  property,"  but  by  amplifying  the 
meaning  of  the  succeeding  descriptive  terms,  and  by  attributing  to 
the  words  ''  my  interest  to  the  Carrollton  railroad,"  the  signifies^- 
tion  of  his  interest  in  everything  connected  with  the  road,  including 
the  partnership  and  all  its  property.  No  other  interpretation  is  con- 
sistent with  reason  and  honesty ;  for  if  he  did  not  mean  *  *  all  his 
property,"  why  did  he  use  that  phrase?  And  if  he  meant  to  ex- 
clude any  property,  why  does  it  not  appear  on  his  schedule? 

It  is  obvious  that  this  declaration  was  made  to  explain  why  he  had 
no  property  to  surrender  and  surrendered  none.  It  is  nothing  less 
than  a  solemn  declaration  under  oath  that  May  intended  by  his  acts 
of  transfer  to  the  United  States  to  embrace  all  his  property,  includ- 
ing that  here  in  controversy. 

II. 

There  can  be  no  doubt  that  by  the  act  of  May  14,  1867,  May  in- 
tended to  transfer  and  did  transfer  to  the  United  States  his  interest 
in  the  partnership  between  Beauregard,  Graham  and  himself,  and  in 
all  the  property  belonging  to  it.  The  terms  used  admit  of  no  other 
interpretation.  The  Carrollton  Railroad  Company  was  the  firm 
name  in  which  the  partnership  conducted  its  business  and  kept  the 
books  of  account  required  by  the  articles.  He  transferred  his  in- 
terest, not  in  the  railroad,  but  in  th  e  railroad  company,  and  in  the 
property  belonging  to  the  company.  The  distinction  is  emphasized 
by  the  sncceeding  act  of  May  16,  which  was  obviously  intended  to 
make  a  more  specific  and  descriptive  transfer  of  his  particular  in- 
terest in  the  railroad  itself,  the  lease  thereof,  and  its  franchises  and 
appurtenances. 

•  It  is  equally  clear,  under  the  evidence,  that  this  square  of  ground 
was  bought  and  paid  for  with  the  funds,  and  for  the^account  and  use, 
of  the  partnership.  The  books  of  the  partnership  explicitly  show 
this,  and  May  has  never  contradicted,  and  could  not  contradict  them, 
at  least  without  showing  fraud.  Every  fact  in  the  case  fully  cor- 
roborates the  books. 

Such  a  purchase  of  immovable  property  by  members  of  a  com- 
mercial partnership,  with  the  partnership  funds  and  for  the  partner- 
ship account,  though  the  title  be  taken  in  the  name  of  the  individual 
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partnere,  has  precisely  the  same  effect  aa  it  the  title  were  taken 
the  name  o(  the  partnerahip.  In  either  case  the  individnal  partn 
become  joint  owners.  Allen  vs.  Whetstone,  36  An.  849;  Thomas 
Scott,  3  Bob.  266. 

Bnt  thongb  the  legal  title  vests  in  the  individaal  partners  and  i 
share  of  each  is  liable  to  seizure  for  his  individnal  debts,  yet,  as  I 
tween  the  partners,  the  property  is  equitably  and  practically  pa. 
nership  property. 

This  subject  was  dealt  with  by  this  court  in  the  case  of  Bacaa  ' 
BamoB,  10  La.  417,  where  the  title  to  the  immovable  was  taken 
the  name  of  "  J.  Bamoa,  A.  Bacas  and  J.  Preba,  partners  tiadi 
under  the  Arm  and  style  of  J.  Ramos  &  Co,"  After  the  pnrcha 
Bacas  transferred  his  interest  in  the  partnership  to  his  copartne: 
He  subseqaently  claimed  that  this  transfer  did  not  divest  bisowne 
ship  of  the  above  immovable,  and  sued  his  former  partners  for 
partition  thereof.  Judge  Martin,  aa  organ  of  the  court,  said:  "  T 
only  question  which  this  case  presents  is,  whether  the  honse  and  1 
was  part  of  the  partnership  property.  The  counsel  tor  plaintiff  co 
tends  that  this  is  joint  property,  in  which  be  is  a  joint  owner,  ai 
not  partnership  property.  8  La.  Bep.  496.  The  act  of  sale 
which  the  premises  were  acquired  shows  that  the  purchase  was  ma 
by  the  parties  to  this  suit  as  partners,  trading  nnder  the  firm 
Joseph  Ramos  &Co.,  and  a  note  was  given  for  one-half  the  pric 
bearing  the  signature  of  the  firm.  The  partners  were  joint  ownei 
and  either  of  them  might  have  sold  his  undivided  share  or  inters 
in  the  property,  which  was  liable  to  seizure  for  his  private  debt 
But  in  case  of  snch  sale  and  seizure,  he  must  have  accounted  to  1 
partners  for  the  price.  Neither  could  he  have  occupied  any  part 
the  property  tor  bis  private  use,  without  compensating  his  copai 
ners.  In  fact,  the  title  to  one  undivided  third  was  in  him,  but  t 
value  thereof  belonged  to  the  partnership.  When  the  plaintiff  wit 
drew  from  the  firm  and  received  a  given  sum,  he  relinquished  t 
Interest  in  the  value  of  the  house  and  lot  in  qnestiou  to  his  c 
partners.  He  has,  therefore,  no  right  to  demand  a  sale  for  pari 
tion,  as  immediately  after  it  the  price,  being  the  value  ot  the  prei 
ises,  would  instantly  become  the  property  of  defendants,  T 
distinction  which  we  have  taken  between  the  title  by  which  t 
property  is  beld  and  the  valne  thereof  is  well  known  in  the  oth 
States  of  the  Union,  where  the  common  law  prevails.     These  rigt 
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are  there  distin^ished  by  the  expressions  ^  legal  title  '  and  '  equi- 
table ti:le.'  There,  courts  of  equity  enforce  the  rights  of  the  equita- 
ble owner  by  compelling  the  legal  one  to  make  a  conveyance  to  the 
other,  precisely  as  this  court  did  in  the  case  of  Hall  vs.  Sprigg,  7 
iUrt.  248." 

This  case  was  affirmed,  and  like  principles  announced  in  a  later  de- 
cision.   Thomas  vs.  Scott,  3  Rob.  256. 

We  consider  that  these  authorities  dispose  of  May's  rights  in  this 
case.  If  a  transfer,  by  one  partner  to  his  copartners,  of  the  form- 
er's interest  in  the  partnership  divests  his  beneficial  interest  in  im- 
movables held  by  the  partners  jointly  for  account  of  the  firm,  a  like 
transfer  to  a  third  person  can  not  have  a  less  effect.  In  the  latter, 
as  in  the  former  case,  the  transferror  is  disabled  from  contesting. the 
title  of  his  transferee,  or  from  setting  up  adverse  claims  on  such 
property. 

We,  therefore,  hold  that  the  transfer  by  May  to  the  United  States 
had  precisely  the  effect  which  both  parties  obviously,  at  the  time  of 
the  contract  and  ever  afterward,  intended  and  considered  that  it 
should  have,  viz.:  A  valid  divestiture  of  May's  rights  in  the  prop- 
erty in  controversy. 

As  plaintiffs  must  recover  on  the  strength  of  their  own  title,  and 
not  on  the  weakness  of  that  of  defendant,  we  have  no  occasion  to 
disciiss  the  questions  raised  as  to  the  validity  of  subsequent  trans- 
fers by  the  United  States  and  its  assigns  to.  the  defendant. 

III. 

The  foregoing  views  render  it  unnecessary  to  discuss  at  length  the 
defence  based  upon  May's  assignment  in  bankruptcy,  as  operating  a 
divestitare  of  his  title  which  would  bar  this  action.  We  have,  how- 
ever, studied  the  question  very  closely,  under  the  light  thrown  upon 
it  by  the  authorities  cited,  and  by  the  very  able  arguments  on  both 
sides. 

The  decisions  of  this  court  to  the  effect  that  cession  of  property 
under  our  State  insolvent  law  does  not  operate  a  translation  of  title 
have  no  application  to  the  United  States  Bankrupt  laws,  because  they 
are  based  on  express  provisions  of  our  Oivil  Code,  of  which  it  is  only 
necessary  to  quote  Arts.  2175  and  2178: 

'*The  9urrender  does  not  give  the  property  to  the  creditors;  it  only 
gives  them  the  right  of  selling  ii  for  their  benefit  and  receiving  the  in- 
come of  it,  until  seld."     Art.  2175. 
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*'  As  the  debtor  preserves  his  ovmership  of  the  property  surrencLeredy 
he  may  divest  the  creditors  of  their  possession  of  the  same,  at  any 
time  before  they  have  sold  it,  by  paying  the  amount  of  his  debts^ 
with  the  expenses  attending  the  cession."     Art.  2178. 

The  bankrupt  law  contains  no  such  provisions,  but,  on  the  con- 
trary, declares: 

<'  As  soon  as  the  assignee  is  appointed  and  qualified,  the  judge,  or, 
where  there  is  no  opposing  interest,  the  register,  shall,  by  an  inBtm- 
ment  under  his  hand,  assign  and  convey  to  the  assignee  all  the  estate, 
real  and  personal,  of  the  bankrupt,  with  all  his  deeds,  books  and 
papers  relating  thereto,  and  such  assignment  shall  relate  back  to  the 
commencement  of  said  proceeding  in  bankruptcy,  and  thereupon^  by 
operation  of  law,  the  title  to  all  svLch  property  and  estate,  both  real 
and  jpcraonal,  SHALL  VEST  IN  said  assignee."  ♦  ♦  ♦  g^c.  14  of 
Bankrupt  Act  of  1867. 

That  the  assignee  holds  the  title  in  trust,  first  for  the  creditors, 
and,  as  to  any  residumn  after  their  satisfaction,  for  the  bankrupt,  is 
doubtless  true.  But  it  is  certainly  not  in  the  power  of  the  bankrupt, 
by  his  simple  ipse  dixit,  to  terminate  the  trust  and  divest  the  title  of 
the  assignee  in  his  own  favor.  If  he  has  reasons  to  urge  why  the  as- 
signee's title  should  be  terminated,  and  the  property  restored  to  him 
as  residuary  cestui  que  trust,  this  is  not  the  forum  in  which  to  vindi- 
cate them.  He  must  go  to  the  court  which  has  the  control  and  ad- 
ministration of  the  trust,  and  there  make  his  showing  and  obtain  such 
relief  as  he  is  entitled  to.  Bump  on  Bankruptcy,  10  Ed.,  pp.  247  and 
248. 

Until  then  this  and  every  other  court  must  respect  the  title  of  the 
assignee.  Erwin  vs.  U.  S.,  97  U.  S.  392;  Clark  vs.  Clark,  17  How. 
315;  Vasse  vs.  Comegys,  1  Peters,  193. 

Judgment  afiirmed. 


No.  11,026. 
John   Calder  &  Co.  and  D.  R.  Calder  vs.   Their  Creditors. 

1.  The  general  rule  of  our  insolvent  laws  requires  that  property  surrendered 
shall  be  held  intact  during  the  pendency  of  proceedings  for  the  election  of  a 
definitive  syndic;  and  provisional  syndics,  when  appointed,  are  not  generally 
authorized  to  sell  property,  but  are  required  to  hold  all  the  assets  and  deliver 
them  to  the  syndic. 
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But  this  general  rule  suffers  exceptions  in  cases  where,  owing  to  the  nature 
tnd  sitnatlon  of  particular  property,  a  sale  is  necessary  to  prevent  its  de- 
terioration and  preserve  its  value  for  the  heneflt  of  all  concerned,  In  which 
eases  the  sale  may  he  sustained  as  a  conservatory  act  which  the  law  expressly 
authorizes  provisional  syndics  to  perform. 

It  certainly  requires  a  strong  case  to  justify  the  sale  of  immovable  property  as 
a  conservatory  act;  but  in  the  case  of  a  sugar  plantation  in  course  of  cultiva- 
tion where  it  is  admitted  that  the  insolvency  is  without  means  to  run  it,  that 
the  abandonment  of  its  cultivation  would  operate  a  great  deterioration  of 
value,  and  that  its  prompt  sale  Is  necessary  for  the  Interests  of  all  concerned, 
and  particularly  when  the  first  mortgage  creditor  to  the  probable  value  of 
the  plantation  and  the  provisional  syndics  concur  In  the  facts  and  in  the 
opinion  of  the  advisability  of  the  sale,  the  Judge  is  vested  with  a  legal  discre- 
tion to  order  the  sale  as  a  conservatory  act,  and  this  court  approves  Its 
exercise. 


APPEAL  from  the   Civil  District  Court,  Parish  of  Orleans. 
Kingj  J. 

Henry  L.  Lazarus  and  Horace  E,  Vpton  for  Provisional  Syndics, 
Appellants : 

1.  A  debtor  can  arrest  the  executory  process  of  his  creditor  whose  act  of  mort- 
gage contains  the  non-alienation  clause  by  surrendering  his  property  to  his 
creditors,  when  the  executory  proceedings  must  be  cumulated  with  the  pro- 
ceedings in  insolvency.    Wheeler  vs.  Stewart,  18  An.  673;  11  An.  482. 

2.  When  a  debtor  cedes  his  goods  to  his  creditors,  and  a  stay  of  proceedings  Is 
granted,  the  cession  operates  the  civil  death  of  the  debtor. 

He  can  not,  consequently,  remain  a  party  In  a  suit.  The  Judge's  order  stays  all 
proceedings  against  the  debtor,  whether  they  be  carried  on  against  his  per- 
son, general  estate,  or  any  part  of  it. 

His  rights  pass  to  other  persons,  and  can  not  be  affected  by  legal  proceedings 
to  which  the  new  ones  are  not  parties.    P^mes  vs.  Estevan,  1  M.  19:i. 

3.  A  cession  of  property  and  the  order  thereon,  operates  a  stay  of  all  proceed- 
ings, even  the  sale  of  property  encumbered  as  security  for  a  debt,  which  a 
court  of  competent  jurisdiction,  by  a  judgment  rendered  before  the  failure, 
bad  ordered  to  be  sold.    Syndic  of  Bermndcz  vs.  I.  Ibanez  &  Milne,  3  M.  .S9. 

The  decree  ordering  a  stay  of  proceedings  against  the  owner  of  the  land  ought 
to  have  stopped  the  judicial  sale  of  that  land,  and  that  the  sale  made  in  con- 
travention to  it  was  illegal  and  void. 
This  is  the  language  of  the  authority  last  cited.    3  M.  Sd. 

4.  Debts  are  not  extinguished  by  the  creditor's  insolvency;  they  pass  to  his  rep- 
resentatives.   West  vs.  Creditors,  1  An.  .S65. 

Property  sequestered  must,  on  defendant's  cession,  be  delivered  to  his  syndic 
to  be  sold  In  due  course  of  law,  plaintiffs'  privilege  being  preserved  on  the  pro- 
ceeds.   Duclerc  vs^  Crebassol,  19  L.  91. 

6.  The  acceptance  of  the  cession  vests  the  property  In  the  creditors,  so  as  to  be 
no  longer  liable  to  seizure  or  execution.  2  R.  187;  9  R.  219;  3  An.  387;  4  M.  562; 
3  An ,  490 ;  4  X.  S.  625 :  10  M.  178 ;  5  R.  101 ;  3  An.  582 ;  7  R.  61 ;  7  An.  40 ;  14  An.  4.39. 
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y  prooeedlngs  can  be  taken  looking  to  tliB  sale  of  tlii 
:,  and  tbt  application  ot  the  procetMla  to  bla  debla.  It 
iboulil  have  been  qaaMfled.nnd  an   order  ot  court  i 


1.  Thepruvlsional  syodlc  bus"  nothing  to  do  with  the  sale  of  the  estate.  lie  1: 
mere  depoBltury.  and  he  tukes  (he  pruperl)'  iis  he  flnds  It  upon  Ihc  schedule 

value  In  to  serve  as  the  h^Bisurtbenmoum  ol  tliu  bond  whltb  be  is  bouixl 
rurnlBh. 

"Thus  it  Is  clear,  that  when  the  provisional  syndic  renders  bis  hcuoudI  to  t 
syndics  appointed  by  tbe  creditors,  do  change  lias  taken  place  in  the  proper 
which  came  under  his  udminlstralion.  and  that  [be  same  Is  by  him  deliven 
over  to  bis  successor  under  the  schedule,  and  in  the  same  state  iu  which  it  w 
at  the  lime  o[  tbe  surrender,  except  whatever  increase  loav  buve  taken  pla 
troui  the  rents  and  income  by  bim  received,  or  from  the  collections  he  mi 
bavemade."    Barkley  va.  Mis  Creditors,  II  K.  :<0;  PKcherA  Co.  vs.  Creditor 

B.  A  surrender  is  made  by  the  Insolvent  debtor  to  his  creditors,  and  it  Is  acccpt< 
by  tbe  Judge  [or  their  beneflt.  In  contennplatlon  ot  law  all  proceedings  loo 
Ing  to  a  disposition  ot  the  property  surrendered  and  the  application  ot  its  pr 
eeeds  to  tbe  payment  of  creditors,  whether  privileged  or  ordinary,  are  to  I 
postponed  until  tbcy  have  chosen  a  deflnitive  syndic,  and  he  sQall  have  qual 
fledaod  turnisbed  bond- 
In  tbe  Interest  ot  an  orderly  administration  ot  justice  we  deem  It  necessary 
rigidly  entorce  these  provisions  of  tbe  insolvent  law.  pitcher  vs.  U Is  Credlto 
49  Ad.  7BS;  1  R.  sadi  B  L.  .lOli  39  Ad.  IST. 

White,  Parlange  *  Saunders  for  Whitney  Bank,  Appellee,  citec 
Rev.  Stat.,  Sees.  1792,  1793;  43  An.  124;  Rev.  Stat.,  Sec,  1816;  i 
An.  446.  

Henry  C.  Miller  (or  the  Canal  Bank,  Appellee : 

The  mortgage  importing  confession  ot  Judgment  with  tbe  stipulation  de  lu 
oKmandosecuresto  thecredltor  tor  tbe  payment  ot  his  debt  the  right  to  sel: 
and  sell  tbe  mortgaged  property,  as  It  still  In  the  possession  of  tbe  mortgage 
irrespective  of  any  alienation  or  change  ot  possession.  See  Nathan  vs.  Le 
3N.8.,p.a4;Nlcoletvs.Macon,13La.B15;  Gueanard  vs,  Sonlie,  8  Ad.  68;  Bo 
cesSBon  ot  Thompson,  43  An.  122;  I  Hennen's  Digest,  p.  663,  No,  2. 

Hence,  no  title  orealed  by  tbe  debtor  can  disturb  this  remedy  ot  the  creditor  I 
proceeddireclly  against  tbe  mortgagor  for  tbe  aaliure  and  sale  of  the  prope 
ly.  Nordoes  tbe  death  ot  tbe  mortgagor  change  the  remedy  of  tbe  credit 
and  compel  him  to  seek  payment  with  other  creditorB  Id  probate  court.     Ibl 

It  follows  that  tbe  cession  ot  property  by  the  mortgagor,  no  more  thao  bis  deat 
can  affect  the  retoedy  ol  tbe  creditor  holding  the  mortgage  ot  the  obaracti 
under  consideration.    Ibid.,  aod  Devron  vs.  HlsUredilorB,  11  An.  isi. 


Carroll  &  Carroll,  Amid  CarioB. 
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The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  The  Whitney  National  Bank  is  a  creditor  of  D.  R. 
Cftlder  for  $20,000,  secured  by  first  mortgage  on  the  Orange  Grove 
plantation.  After  fruitless  efforts  by  the  insolvent  and  the  bank  to 
effect  a  private  sale  of  the  plantation,  the  bank  sued  out  executory 
process  in  the  Civil  District  Court  of  this  parish,  under  which  the 
plantation  was  duly  seized  and  advertised  for  sale  to  take  place  on 
March  19,  1892. 

On  the  15th  of  February,  1892,  Calder  made,  in  the  proceeding  now 
before  as,  a  cession  of  his  property  under  the  State  insolvent  law. 
Provisional  syndics  were  duly  appointed  and  qualified. 

Thereupon  the  bank  intervened  in  the  insolvent  proceedings,  and, 
Tepresenting  the  necessities  and  circumstances  of  the  case  as  indicat- 
ed in  the  agreed  statement  of  facts,  which  we  reproduce  further  on, 
they  took  a  role  upon  the  provisional  syndics  to  show  cause  why  the 
court  should  not  make  its  order  allowing  the  sale  of  the  plantation  to 
proceed  under  the  order  of  seizure  and  sale  as  advertised,  under  the 
condition  that  the  proceeds  should  be  paid  over  to  the  syndics,  and 
held  by  them  as  funds  of  the  insolvency  subject  to  the  same  mort- 
gages resting  on  the  plantation,  and  to  be  distributed  by  them  ac- 
cording to  law.  The  syndics  appeared  and  showed  cause  against  the 
rule  on  two  grounds,  viz. : 

1.  That,  under  the  law,  the  court  is  without  authority  or  power  to 
grant  the  relief  demanded. 

2.  That  no  legal  order  for  the  sale  of  the  property  referred  to  in 
said  rule  can  be  granted  until  a  definitive  syndic  is  elected  herein, 
and  the  cession  made  by  the  insolvents  accepted  by  their  creditors. 

The  case  was  submitted  to  the  court  under  the  following  statement 
of  facts : 

**  1.  The  Whitney  National  Bank  of  New  Orleans  held  and  owned, 
and  still  holds  and  owns,  the  note  of  D.  R.  Calder,  one  of  the  above 
named  insolvents,  for  $20,000,  dated  March  80,  1889,  payable  one 
year  from  date,  and  payment  extended  to  January  1,  1891. 

'^  2.  The  said  above  described  note  was  secured  by  first  mortgage 
on  the  Orange  Grove  plantation,  in  Lafourche  parish,  Louisiana, 
owned  by  said  D.  R.  Calder,  before  H.  N.  Coulon,  notary  public  in 
said  parish  of  Lafourche,  and  duly  recorded ;  said  mortgage  contains 
the  pact  de  non  alienando. 
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**  3.  On  December  26,  1891,  the  said  Whitney  National  Bank  Bue<i 
out  executory  process  on  above  mentioned  note  and  act  of  mort- 
gage, in  the  suit  entitled  *  Whitney  National  Bank  vs.  D.  R.  Calder, '^ 
No.  34,586  of  the  docket  of  the  Civil  District  Court  for  the  parish  or 
Orleans,  in  which  said  parish  said  D.  R.  Calder  was  resident  and 
domiciled  at  the  time. 

'^  4.  In  said  proceedings,  after  due  notices  and  delays,  the  writ  of 
seizure  and  sale  issued  and  was  placed  in  the  hands  of  the  sheriff  of 
Lafourche  parish  for  execution,  and  thereunder,  after  due  notices- 
and  delays,  the  said  sheriff  seized,  and  then  advertised  for  sale,  ac- 
cording to  law,  the  said  Orange  Grove  plantation. 

"6.  After  the  issuance  of  said  writ  and  the  seizure  of  said  plan- 
tation, as  above  recited,  the  said  John  Calder  &.  Co.  and  the  said  D^ 
R.  Calder  filed  their  petition  making  a  cession  of  their  property  to- 
their  creditors,  under  the  insolvent  laws  of  Louisiana,  in  the  pro  - 
ceedings  hereinabove  entitled. 

^^  6.  The  insolvents  surrendered  as  part  of  their  assets  seven 
sugar  plantations  under  cultivation,  one  of  which  was  the  said 
Orange  Grove  plantation. 

**  7.  The  only  funds  surrendered  by  the  insolvents,  or  since  re- 
ceived by  the  provisional  syndics,  are  $7000,  part  of  the  proceeds  of 
the  crop  of  1891,  made  on  said  sugar  plantations,  or  on  some  of  them^ 
and  now  applicable  to  the  privileged  or  ordinary  creditors  of  the 
insolvents. 

**  8.  It  will  cost  about  $1500  a  month  to  cultivate  and  keep  up  the 
Orange  Grove  plantation  from  now  until  July,  1892. 

*'  9.  If  said  Orange  Grove  plantation  is  not  so  cultivated  and  kept 
up,  it  will  rapidly  and  largely  deteriorate  in  value;  the  drainage 
will  become  obstructed  with  vegetation  and  earth;  the  labor  will 
leave  the  place ;  the  crop  will  be  lost,  and  a  heavy  expenditure  of 
money  will  be  necessitated  to  restore  the  plantation  to  its  present 
earning  capacity  and  value,  and  in  consequence  of  such  deteriora- 
tion the  plantation  will  sell  for  much  less  than  could  be  obtained  for 
it  now. 

"  10.  The  opinion  of  persons  who  own  or  deal  with  sugar  planta- 
tions is  that  they  will  not  sell  as  advantageously  later  in  the  season 
as  they  would  now ;  that  while  the  plantation  might  sell  for  a  little 
more  later  on,  it  would  not,  in  all  probability,  sell  for  as  much  more 
as  would  have  been  expended  in  cultivating  and  keeping  it  up.  And 
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if,  in  consequence  of  an  unfavorable  season,  too  much  rain  or  too 
lltfele,  a  crevasse  or  visitation  of  worms,  the  crop  did  not  look  well, 
the  plantation  would  probably  sell  for  much  less  than  it  would  bring 
now. 

"  11.  The  syndics  have  not  sufficient  funds  in  the  insolvency  to 
cultivate  and  keep  up  all  the  plantations  surrendered,  even  if  they 
are  permitted  to  use  all  the  funds  in  the  insolvency  for  that  purpose. 
If  they  undertake  to  cultivate  the  places,  they  will  be  compelled  to 
borrow  money  for  that  purpose ;  and  if  the  plantations  should  not 
find  a  purchaser  when  offered  for  sale,  then  the  syndics  will  be  com- 
pelled to  borrow  largely  in  order  to  complete  the  crop  and  get  back 
the  sums  so  borrowed. 

*'  12.  The  said  Orange  Grove  plantation  was  offered  for  sale  nearly 
six  weeks  preceding  the  cession  of  property  herein,  and  the  highest 
price  offered  in  that  time  did  not  equal  the  amount  of  the  mortgage 
resting  on  said  plantation. 

^'13.  The  meeting  of  creditors  for  the  election  of  a  syndic  will  open 
in  this  case  on  March  21,  1892. 

^'  14.  If  the  Whitney  National  Bank  is  permitted  to  s^U  under  its 
writ,  as  demanded  in  its  rule,  it  is  willing  to  advance  the  funds  nec- 
essary to  run  the  plantation  until  the  date  of  the  sale;  and  the  pro- 
yisional  syndics  are  of  the  opinion  that  if  such  sale  can  be  legally  al- 
lowed by  the  court,  it  will  be  greatly  to  the  interest  of  all  con- 
cerned. 

**  Horace  E.  Upton  and  H.  L.  Lazarus, 

^^  Attorneys  for  Prov.  Syndics. 
"  White,  Parlanqb  &  Saunders, 
^^  Attorneys  for  Whitney  National  Bank,^' 

After  hearing,  judgment  was  rendered  making  the  rule  absolute  and 
granting  the  order  as  prayed  for,  from  which  the  provisional  syn- 
dics prosecute  the  present  appeal. 

The  case  really  presents  no  issue,  except  the  issues  of  law  raised 
on  the  pleadings,  viz. :  to- wit:  (1)  whether,  in  any  case,  the  court  has 
power  to  order  the  sale  of  property  surrendered  before  the  election 
of  a  definitive  syndic,  and  (2)  whether  it  had  authority  to  make  the 
particular  order  here  granted. 

If  the  court  had  the  authority  to  order  the  sale,  the  statement  of 
facts  exhibits  conclusively  a  proper  case  for  its  exercise.  We  deal 
with  the  substance,  not  the  form  of  things.     It  is  not  of  the  slightest 
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conBeqneDce  wbetber  the  order  is  applied  for  by  the  bank  or  by  tbi 
provlBional  syndicB.  Both  were  belore  the  conrt;  both  snbmitte^ 
the  qaeetiou  to  the  coort;  both  axreed  apon  the  [acta  which  rendered 
the  Bale  aecesaary;  and  the  syndics  expressly  told  the  court  tba 
they  were  "  ot  tbe  opinion  that  If  snch  sale  can  be  legally  allowet 
by  the  court,  it  will  be  greatly  to  the  interest  of  all  concerned.* 

Their  counsel  now  Bay  in  their  brief:  "The  provisional  syndics  arc 
not  before  the  court  urging  that  the  sale  of  the  mortgaged  plantatlor 
was  a  conservatory  act  neceeaary  for  its  preservation  and  safe  keep- 
ing."  We  can  give  no  heed  to  such  a  etatement.  They  were  be- 
fore the  court  npon  an  agreed  statement  of  facts,  showing  that  the 
sale  of  property  was  a  conservatory  act  necessary  to  preserve  the 
property  from  great  deterioration  in  value,  and  advising  the  court 
that,  if  it  could  be  legally  done,  the  sale  should  be  ordered  in  the 
interest  of  all  concerned. 

We  can  not  permit  them,  in  this  court,  to  impugn  the  judgment  ol 
tbe  conrt  below  on  any  other  question  than  the  one  submitted,  ol 
jndlcial  authority  vel  non. 

It  is  equally  insubstantial  to  say  that  this  sale  was  made  in  a  pro- 
ceeding conducted  against  the  debtor,  and  under  order  granted  in  s 
proceeding  different  from  the  cession,  and  which  bad  been  stayed  by 
tbe  latter. 

The  sale  was  really  made  under  and  by  authority  of  tbe  order  here 
complained  of,  issued  by  the  court  in  the  insolvent  proceedings. 
The  bank  asserted  no  pretension  of  right  to  proceed  with  the  sale 
under  the  original  order.  It  acknowledged  the  paramount  authority 
of  the  Insolvent  court,  and  applied  for  its  order  as  the  warrant  undei 
which  the  sale  should  be  made  and  according  to  which  the  fundi 
realized  were  to  be  held,  controlled  and  distributed  by  that  tribunal. 
The  case  differs,  in  no  respect,  from  what  it  would  have  been  had 
the  court  rendered  an  independent  order  of  sale  without  reference 
to  the  pending  foreclosure  proceeding.  It  prejudiced  no  right  and 
was  a  wise  exercise  of  discretion  in  the  interest  of  economy,  to  allov 
the  sale  to  proceed  under  the  pending  advertisement,  if  it  was  legal 
to  make  the  sale  at  all. 

It  was,  moreover,  a  substantial  compliance  with  the  provisions  ol 
the  law  under  which  suits  against  the  insolvent  do  not  abate,  hal 
are  only  stayed  by  the  cession,  and  which  require  further  proceed- 
ings therein  to  be  conducted  before  and  under  the  authority  of  the 
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insolvent  court.     0.  P.,  Art.  165,  No.  3;  Rev.  St.,  Sec.  1816;  State 
ex  rel.  Cohen  vs.  Judge,  41  An.  41. 

These  formal  objections  being  thus  eliminated,  the  sole  question 
remaining  is  whether  or  not  the  law  vests  the  insolvent  court  with 
authority,  in  any  case,  to  order  the  sale  of  assets  surrendered  prior 
to  the  meeting  of  creditors  and  the  choice  of  a  definitive  syndic. 

It  can  not  be  denied  that  the  general  rule  prescribed  by  our  insol- 
vent laws  requires  that  the  property  surrendered  shall  be  held  intact 
during  the  pendency  of  the  proceedings  for  the  election  of  a  syndic, 
and  that  provisional  syndics,  when  appointed,  exercise,  ordinarily, 
only  powers  of  administration  and  must  hold  and  deliver  to  the  de- 
finitive syndic,  when  elected,  all  the  assets  which  have  been  re- 
ceived by  them.  Such  are  the  provisions  of  the  law  enforced  by 
uniform  jurisprudence.  Rev.  Stat.,  Sees.  1793,  1794,  1812;  Pitcher 
vs.  Creditors,  40  An.  784;  Spears  vs.  Creditors,  Id.  650;  Barkley  vs. 
Creditors,  II  Rob.  30. 

But  the  law -maker  could  not  close  his  eyes  to  the  fact  that  during 
the  considerable  delays  that  might  intervene  before  the  appoint- 
ment of  a  definitive  syndic,  sometimes  extending  over  many  months, 
an  inflexible  adherence  to  this  rule  might  impair  and  even  utterly 
destroy  the  value  of  some  of  the  surrendered  assets.  Hence  he 
wisely  invested  provisional  syndics  with  the  power  of  '^  performing 
all  the  conservatory  acts  which  may  be  necessary,  as  well  for  the 
interest  of  the  insolvent  debtor  as  for  that  of  the  mass  of  creditors." 
Kev.  St.  1793. 

It  is,  to  our  minds,  self-evident  that  these  powers  embrace  the 
power  of  sale  when  that  is  necessary  for  the  conservation  of  the 
property  or  its  value.  Even  in  cases  of  attachment  the  law  wisely 
provides  that  property  attached,  if  <'  of  a  perishable  nature,  and  sub- 
ject to  be  lost  or  deteriorated  daring  the  pendency  of  the  suit,"  may 
be  sold  pendente  lite. 

The  judge,  before  whom  the  cession  is  pending,  is  vested  with  the 
discretion  to  determine  what  are  such  conservatory  acts  as  are  neces- 
sary to  preserve  the  property  or  its  value  for  the  interest  of  all  con- 
cerned. 

It  certainly  requires  a  clear  case  of  necessity  to  justify  the  sale  of 
immovable  property  as  a  conservatory  act. 

But  no  one  can  read  the  statement  of  agreed  facts  without  per- 
ceiving that  it  presents  the  strongest  possible   case.    The  syndics 
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themselves,  who  are  the  only  appellants,  unreservedly  conceded  tbe 
necessity  of  the  sale  in  order  to  prevent  serious  deterioration  in  value, 
and  that  it  would  be  **  greatly  to  the  interest  of  all  concerned.'*     What 
was  the  judge  to  do?    Was  he  to  sit  idly  and  permit  the  plantation 
to  go  to  waste  and  ruin,  sacrificing  the  whole  benefit  of  the  planted 
crops?     Or  was  he  to  embark  the  provisional  syndics  in  the  hazard- 
ous enterprise  of  borrowing  large  sums  of  money  to  run  seven  sugar 
plantations?     If  not,  there  was  no  other  alternative  but  to  order  the 
sale  to  proceed,  and,  in  so  doing,  we  think  he  wisely  exercised  a 
legal  discretion. 
Judgment  affirmed. 
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No.  10,857. 

E.    G.    SCHLEIDER   VS.    P.    W.    DiELMAN   ET   AL. 

1.  An  o;>ffon  Is  not  au  existing  and  complete  agreement  which  contains  u  condi- 
tion, but  it  is  the  supplement  of  an  agreement,  to  the  performance  of  which  the 
assent  of  another  is  of  the  essence. 

2.  It  is  a  mere  pollicitation,  not  yet  ripened  into  a  perfect  commutative  contract. 
It  belongs  to  that  class  of  conditional  covenants  which  obliges  the  party  in 
whose  favor  such  a  stipulation  is  niadc  to  give  notice  to  the  one  granting  it  of 
his  intention  to  exercise  it,  before  it  becomes  obligatory  on  tlie  other. 

3.  A  private  corporation  is  a  person  in  law  quite  as  responsible  for  its  contracts 
as  natural  persons  are. 

Notwithstanding  such  corporations  possess  the  inherent  power  of  dissolution 
at  will,  that  right  does  not  carry  with  it  the  authority  of  impairing  the  obliga- 
tion of  their  contracts;  but  the  li(iuidation,  whilst  it  deprives  the  creditor  of 
the  power  to  compel  specific  performance,  leaves  his  equitable  remedy  for  the 
recovery  of  damages  unimpaired. 

4.  As  a  general  rule  the  future  profits  of  a  contract  can  not  be  included  In  the  injury 
suffered  by  its  breacli ;  mainly  for  the  reason  that  they  depend  upon  so  many 
and  various  contingencies  that  it  is  impossible  for  a  court  or  a  jury  to  arrive 
at  any  definite  determination  of  the  actual  loss  by  any  trustworthy  method. 
They  are  open  to  the  objection  of  remoteness,  as  well  as  of  uncertainty. 

5.  When  the  breach  of  a  contract  consists  in  preventing  its  performance  without 
the  fault  of  the  other  party,  who  is  willing  to  perform  it,  the  damages  which 
the  latter  can  recover  will  consist  of  (1)  what  he  has  already  expended  toward 
performance,  and  (2)  the  profits  which  he  would  have  realized  by  performance. 
Profits  can  not  always  be  recovered.  They  may  be  too  remote  and  speculative 
in  their  character,  and,  therefore,  incapable  of  that  clear  and  definite  proof 
which  the  law  requires.  When  not  fully  proven,  or  they  are  too  remote,  the 
true  measure  is  the  loss  of  outlay  and  expense. 
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WhiiCy  Parlange  <St  Saunders  and  E.  H.  McCkileb  for  Plaintiff  and 
AppeUee,  cited:  20  An.  327;  2  La.  161;  10  N.  Y.  489;  16  Pick.  361; 
Marcad^,  Vol.  VI,  p.  176;  16  How.  304. 


Tkos,    J,  Semmes    and  Buckj  Dinkelspiel  &  Hart   for  Defendants 
and  Appellants: 

1.  The  price  of  a  sale  must  be  Jlxed  by  the  parties.  Tliere  is  no  sale  where  the 
fixing  of  the  price  is  left  to  one  of  the  parties ;  or  where  it  is  left  to  a  third  per- 
son, who  either  will  not,  or  can  not,  fix  the  price.    C.  C.  2034, 1764,  2439,  2464, 2465; 

Troplong,  vente  No.  151, 156, 157;  Laurent,  Vol.  24,  Nos.  73-6;  Marcade,  Vol.  6,  p. 

179;  Aabry  &  Rau,4  Vol.,  p.  338,  No.  349;  Mourlon,  Vol.  3,  No.  490;  Duranton,  Vol. 

16,  No8. 105-111;  roth ier,  vente  No.  29;  C.  Accarlas,  Precis  de  Droit  Komain,  Vol. 

2.  p.  453,  No.604;  Fort  vs.  Union  Bank,  11  An.  708;  14  Ves.,  Jr.,  405;  4  Drewry,  140; 

26  Beavan,  426;  4  Pick.  189;  2  Sumner,  539. 
2.    The  sale  to  the  association  of  business  and  good  will  transferred  to  it  the 

right  to  use  the  name  of  the  Louisiana  Company.    10  Ch.,  Div.  437;  43  Ch.,  Div. 

?20;  14  Id.  598 ;  45  Id.  577 ;  113  Mass.  175 ;  36  B^ed.  R.  724. 
i.    Plaintiff  sitting  as  proxy  at  a  board  of  directors  Is  as  much  bound  as  if  he  were 

not  clothed  with  such  proxy,  but  sat  on  his  own  account.    35  An.  744;  2  An.  211. 
4.    A  party  to  a  contract  must  endeavor  to  minimize  his  loss;  failure  of  this  duty 

will  diminish  his  claim  for  damages  to  the  extent  to  which  he  could  have 

aToided  the  loss.    6  Wall.  99;  115  U.  S.  229. 
V    If  a  party  assigns  at  the  time  a  reason  for  his  conduct,  he  can  not  afterward 

change  his  mind  and  assign  a  different  reason.    Railway  Co.  vs.  McCarty,  96  U. 

S.267. 

€.  Damages  for  loss  of  profits  in  a  sub-sale  can  not  be  recovered  unless  the  ex- 
istence  of  the  contract  for  resale  was  at  the  time  of  making  the  original  con- 
tract communicated  to  the  vendor.    Thol  vs.  Henderson,  8  Q.  B.,  Div.  458. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  for  the  recovery  of  purely  pros- 
pective damages,  alleged  to  have  resulted  from  the  loss  of  antici- 
pated profits  occasioned  by  the  defendants'  non-fulfilment  of  its 
contract,  whereby  its  full  term  was  abbreviated  by  the  period  of  six 
yean  and  more. 

Judgment  is  claimed  against  defendants,  as  liquidators  of  the 
liOQlsiana  Brewing  Company,  for  the  sum  of  $97,209. 18,  on  that 
score,  alleging  its  dissolution  and  liquidation,  and  claiming  the  right 
to  have  that  sum  paid  from  the  assets  in  their  hands. 

The  plaintiff  prayed  for  and  obtained  an  injunction,  restraining  the 
defendants,  and  the  New  Orleans  Brewing  Association — a  new  cor- 
poration into   which  the   Louisiana  Brewing  Company  and   other 
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brewing  companies  had  been  consolidated — from  disposing  of  said 
assets,  and  from  surrendering  them  to  the  stockholders  of  the  dis- 
solved corporation,  especially  the  stock  and  bonds  which  said  liqui- 
dators had  received  from  the  Louisiana  Brewing  Association. 

Stated  in  more  precise  terms,  the  claim  of  plaintiff  is,  that  he  liad 
a  contract  with  the  Louisiana  Brewing  Company,  whereby  the  latter 
agreed  to  furnish  him  with  all  the  beer  he  required  for  bottling  pur- 
poses, and  to  furnish  bottling  beer  to  no  one  else,  for  and  during^  a 
term  of  five  years,  consenting  that  he  should  have  the  option  to  con- 
tinue the  contract  in  force  for  an  additional  period  of  five  years. 
That,  prior  to  the  expiration  of  the  term  of  five  years,  the  corpora- 
tion was,  by  a  vote  of  its  stockholders,  voluntarily  dissolved  and  its 
affairs  placed  in  the  hands  of  the  defendants  as  liquidators,  leaving 
said  contract  in  force. 

There  is  no  fraud,  tort  or  wrong  charged  in  the  act  of  dissolution, 
or  any  attempt  to  thereby  avoid  or  evade  the  force  and  effect  of 
their  engagement;  but  the  plaintiff's  averment  is  that  the  obligation 
of  the  contract  remained  unbroken,  notwithstanding  the  dissolution 
of  the  corporation. 

The  judge  a  quo  perpetuated  plaintiff's  injunction  and  gave  him 
judgment  for  the  sum  of  $48,482.88,  allowing  as  the  value  of  the 
bottling  plant  $10,878.16,  and  as  the  amount  of  future  profits  $83,- 
104.22. 

It  is  from  that  judgment  that  the  defendants  have  appealed. 

Originally,  the  Louisiana  Brewing  Company  was  engaged  in  the 
manufacture  and  sale  of  beer  in  the  city  of  New  Orleans,  and  in 
connection  therewith  it  operated  a  bottling  department  for  bottling- 
beer,  likewise  for  sale,  the  two  plants  being  conducted  co-oper- 
atively. 

As  bottled  beer  was  principally  marketed  in  localities  distantly 
removed  from  the  place  of  its  manufacture,  its  introduction  into 
new  business  communities  necessitated  the  employment  of  travelings 
salesmen,  and  at  heavy  outlay  and  expense,  to  maintain  its  estab- 
lished trade  relations.  On  this  account,  mainly,  the  brewing  com- 
pany disposed  of  its  bottling  plant  and  leased  the  building^  wherein 
it  was  located  and  was  in  full  operation  as  ''a  going  concern." 

By  this  means  the  beer  manufactory  and  the  bottling  department 
became  separated,  and  each  one  passed  under  a  separate  adminis- 
tration. 
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Contemporaneously  with  the  sale  of  the  bottling  plant  to  Daniels 
&  Schleider — the  predecessors  of  the  plaintiff,  whose  rights  he  ac- 
quired— on  the  1st  of  July,  1886,  the  contract  sought  to  be  enforced 
was  executed. 

The  principal  stipulations  of  their  agreement  may  be  thus  sum- 
marized, viz. : 

1.  The  Louisiana  Brewing  Company  contracted  to  sell  Daniels  & 
Schleider  the  beer  of  its  manufacture,  and  to  no  other  persons  or 
bottling  establishment  for  bottling  purposes,  and  to  continue  to  thus 
furnish  them  boer  for  a  period  of  five  years. 

2.  Daniels  &  Schleider  agreed  to  purchase  all  the  beer  they  re- 
quired from  said  brewing  company,  and  to  take  and  use  no  other 
beer  than  that  of  its  manufacture,  and  to  continue  their  purchases 
for  a  period  of  five  years. 

The  present  controversy  involves  an  interpretation  of  the  contract 
of  the  brewing  company  to  sell  plaintiff  beer,  and  the  solitary  issue 
tendered  is  the  quantum  of  damages  plaintiff  is  entitled  to  recover 
upon  the  score  of  his  loss  of  the  anticipated  profits  of  his  bottling 
establishment,  because  of  the  brewing  company's  failure  to  carry  its 
contract  to  its  ultimate  completion. 

At  date  suit  was  instituted,  there  remained  a  little  more  than  one 
year  of  the  first  period  of  five  years  unexpired;  and  there  was,  like- 
wise, more  than  one  year  to  elapse  between  date  of  suit  and  com- 
mencement  of  the  further  period  of  five  years  during  which  plaintiff 
had  the  option  to  keep  the  contract  in  force. 

This  action  is  for  the  recovery  of  damages  ex  contractu,  resulting 
from  the  brewing  company's  simple  inexecution  of  its  contract  to 
supply  the  plaintiff  with  bottling  beer,  which  was  occasioned  by  the 
purely  lawful  act  of  liquidating  the  corporation. 

The  plaintiff's  counsel  treat  the  contract  as  though  the  two  five- 
year  periods  were  instalments  thereof ,  employing  this  expression, 
viz.: 

"  His  existing  contract  had  more  than  one  year  to  run,  and  he  had 
the  privilege  of  renewing  for  a  period  of  five  years  more.  This 
privilege  was  an  integral  part  of  his  contract  and  the  company  was 
as  much  bound  by  it,  and  bound  to  respect  it,  as  it  was  bound  by  any 
other  provision  in  the  contract."     Brief,  p.  18. 

On  this  theory  counsel  have   formulated  their  demands,  and  the 
judge  a  quo  accepted  that  theory  and  acted  upon  it  in  rendering 
30 
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dgment,  taking  as  the  initial  point  of  his  computation  the  sum 
517.37,  as  the  annual  net  profits  of  the  bottling  business,  and  mi 
plying  that  sum  by  six,  thus  giving  to  plaintiff  an  allowance 
13,104.22  on  this  score. 

In  ouF  opinion  the  learned  judge  of  the  district  court  misapprehen 
1  the  true  import  of  the  plaintiff's  option,  and,  so^doing,  incorrec) 
ild  it  to  be  an  integral  part  of  the  absolute  contract — hia  judgtne 
isting  upon  the  incorrect  hypothesis  that  the  plaintiff  had  "  exe 
Bed  his  privilege,"  and  continued  the  contract  in  force  for  an  a< 
tional  period  of  five  years,  whereas  he  had  not,  in  point  of  fac 
I  elected  to  continue  the  contract  in  force,  by  giving  due  notice  i 
le  brewing  company  before  its  liquidation. 

An  option  is  not  an  actual,  existing  contract,  but  merely  a  rigl 
served  in  a  subsisting  ?.greement,  to  the  obligee,  to  continue  it  i 
rce  for  an  additional  term;  but  its  preeervation  depends  upon  th 
>ligee'e  exercise  of  the  faculty  of  renewal,  and  seasonable  notfc 
Ten  to  the  obligor  of  hie  intention  to  exercise  the  same.  Mass 
i.  Mead,  2  La.  137;  Lieutrand  vs.  Jeuneand,  20  An.  327. 
In  a  certain  sense  an  option  is  a  mere  pollicitation,  a  promise  with 
it  mutuality,  not  yet  ripened  into  a  perfect  agreement  eontainin 
utuat  stipulations,  which  either  may  enforce,  and  from  wbic 
either  is  at  liberty  to  recede.  It  is  an  open  proposition  by  on 
u'ty  to  acontract,  which  must  be  accepted  In  precise  terms  by  th 
;her,  in  order  that  it  may  be  binding  upon  both  parties. 
Without  attempting  any  collation  of  authorities  on  this  questior 
e  make  a  single  extract  from  a  standard  text  writer  on  the  sub 
ct,  as  aptly  expressing  our  views  upon  the  subject,  viz. : 
"  It  may  be,"  says  the  author  in  treating  of  the  conditions  oi 
hich  a  sale  of  goods  depends,  "  the  happening  of  some  erent,  an 
len  the  question  arises  as  to  the  duty  of  the  obligee  to  give  notic 
latthe  event  has  happened. 

"As  a  general  rule,  a  man  who  binds  himself  to  do  anything  npo 
le  happening  of  a  particular  event  is  bound  to  take  notice,  at  hi 
Kii  peril,  and  to  comply  with  his  promise  when  the  event  happeni 
ut  there  are  cases  in  which,  from  the  very  nature  of  the  traneac 
on,  the  party  bound  on  a  contract  of  this  sort  is  entitled  to  notic 
om  the  other,  of  the  happening  of  the  event  on  which  the  liabilit; 

The  author  then  furnishes  this  illustration,  to-wit: 


NEW   ORLEANS,  APRIL,  1892.  467 


Schleider  vs  Dielnian  et  al. 


'^Bat  no  notice  is  required  where  the  particular  person  whose  ac- 
tion is  made  a  condition  of  the  bargain  is  named,  *  *  *  and  no 
option  to  be  exercised  by  the  vendor.  And  it  seems  that  this  is  the 
trae  test,  viz.,  that  if  the  obligee  has  reserved  any  option  to  him- 
self by  which  he  can  control  the  event  on  which  the  duty  of  the 
obligor  depends,  then  he  must  give  notice  of  his  own  act  before  he 
can  call  npon  the  obligor  to  comply  with  his  engagement.'' 

Benjamin  on  Sales,  pp.  561,  562,  Sec.  577;  see  also  Watson  vs. 
Walker,  23  N,  H.  471;  De  Mill  vs.  Hartford  Insurance  Company,  4 
Allen,  341;  Lent  vs.  Paddleford,  10  Mass.  230;  Tasker  vs.  Bartlett, 
5  Cnsh.  359. 

In  Hnir  &  Loomis  Ice  C<^mpany  vs.  Heinze,  14  Southwestern  Re- 
porter, 756,  the  Missouri  court  said :  **  The  option  given  by  the  com- 
pany was  never  exercised,  hence  that  clause  of  the  proposition  never 
became  applicable." 

Accepting  this  interpretation  of  an  option  in  a  contract,  and  apply- 
ing thereto  the  evidence  supplied  by  the  record,  and  we  have  no 
hesitancy  in  reaching  the  conclusion  that  plaintiff  never  exercised 
his  right,  or  gave  any  notice  of  his  intention  to  exercise  it. 

While  it  is  true  that  the  plaintiff,  in  all  of  his  relations  of  con- 
tractor with  the  brewing  company,  occupied  the  position  of  a  third 
peison,  yet  the  fact  is  quite  undeniable  that  he  was  both  a  director 
and  stockholder  of  the  corporation  at  the  same  time;  and,  that 
whilst  negotiations  were  in  progress,  looking  to  a  liquidation,  the 
plaintiff  actively  participated  therein,  and  gave  them  countenance 
and  support ;  and  they  resulted  in  its  virtual  assignment  to  the  New 
Orleans  Brewing  Association. 

These  negotiations  occasioned  several  meetings  of  the  stockhold- 
ers, many  of  which  were  attended  by  the  plaintiff;  though  it  is  con- 
tended by  counsel  that  he  did  not  participate  therein,  and  they 
state  in  their  brief,  to -wit: 

*^  Schleider 'favored  all  the  negotiations  to  sell  to  the  English  syn- 
dicate, but  when  the  question  of  consolidation  came  up,  although  he 
was  one  of  the  largest  stockholders  in  the  Louisiana  Brewing  Com- 
pany and  attended  the  meeting  at  which  the  proposition  to  dissolve 
was  voted  upon,  he  refrained  from  tooting,  because  he  was  apprehen- 
sive that  the  dissolution  might  affect  his  contract  rights."  He  was 
present  "  at  the  meeting  at  which  the  dissolution  was  determined 
upon,    *     *     and   did   not   vote.     *     *     Some  one  remarked   that 
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the  voting  was  about  to  close,  and  asked  Schleider  if  he  did  not  -wisli 
to  vote.  There  is  some  discrepancy  in  the  evidence,  as  to  the  reply 
that  Schleider  made.  Schleider  says  positively  that  in  decliningr  to 
vote  for  the  liquidation,  he  gave  as  his  reason  that  by  doing  so  lie 
might  imperil  his  rights  as  a  contractor."     Brief,  p.  7. 

As  a  witness  plaintiff  states  that  he  had  been  advised  by  coansel 
not  to  vote  in  the  stockholders'  meeting;  and  that  he  was  present  at 
that  meeting  and  publicly  stated  the  reasons  why  he  could  not 
consent  to  vote  for  the  liquidation  nor  sign  any  document  to  that 
effect. 

It  is  in  proof  that  the  plaintiff  made  similar  statements  just  before 
and  just  after  the  meeting  to  several  of  the  stockholders. 

But  considering  all  the  evidence  on  this  question,  and  it  is  quite 
apparent  that  plaintiff  acted  and  voted  in  such  manner  as  to  tacitly 
permit,  so  far  as  he  was  concerned,  the  liquidation  to  take  place, 
and  thus  realize  a  share  of  the  large  profits  of  the  adventure,  and 
at  the  same  time  to  protect  his  contract  rights  from  impairment. 

This  is  evident  from  his  general  course  of  conduct,  after  having 
taken  the  advice  of  a  lawyer  as  to  the  nature  and  extent  of  his 
rights,  and  the  best  method  of  protecting  them. 

Openly  and  publicly  plaintiff  made  no  protest.  He  assigned  to  his 
associate  stockholders  no  ground  for  his  refusal  to  act.  But  just  as 
soon  as  the  dissolution  of  the  corporation  became  an  accomplished 
fact,  he  promptly  instituted  this  suit  against  the  liquidators  ap- 
pointed to  adjust  its  affairs,  and,  by  injunction,  arrested  in  their 
hands,  the  entire  avails  of  its  liquidatiou,  and  from  which  he  claims 
the  right  to  receive  a  little  less  than  one  hundred  thousand  dollarSj  as 
damages  resulting  to  his  bottling  business,  because  of  the  dissolution 
— in  the  meanwhile  making  no  disavowal  of  his  intention  to  accept 
his  share  of  the  immense  profits  realized  by  the  liquidation. 

Without  commenting  on  plaintiff's  course  of  dealing  with  his  as- 
sociates, or  making  any  application  of  them  to  the  actual  contract, 
in  respect  to  its  unexpired  term,  we  may,  with  becoming  propriety, 
state,  and  emphasize  the  statement,  that  there  is  not  one  scintilla 
of  testimony  which  even  tends  to  show  that  he  ever  asserted  any  in- 
tention to  exercise  his  option ;  nor  that  he  did  any  act,  or  uttered  any 
word,  that  would,  by  any  fair  and  reasonable  interpretation,  indicate 
such  purpose  on  his  part.  And  we  are  well  satisfied  that  if  he  en- 
tertained such  an  idea  it  was  only  a  thought  he  harbored  in  his  own 
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mind,  but  never  communicated  to  the  stockiiolders  or  directors  of 
the  corporation,  and  who,  in  the  absence  of  any  such  notification, 
had  a  perfect  right  to  assume  that  he  had  abandoned  it,  and  act  ac- 
cordingly. 

Inasmuch  as  the  exercise  of  the  option  was  exclusively  under  the 
plaintiff's  control,  and -as  he  was  not  only  aware  of  the  proposed 
liquidation  but  was  present  and  participated  in  all  the  proceedings 
that  led  up  to  the  liquidation,  though  he  declined  to  sign  the  final 
act — ^a  clear  and  indisputable  obligation  was  imposed  on  him,  to  have 
given  notice  to  the  stockholders'  meeting  of  his  intention  to  exercise 
his  option,  and  failing  to  do  so  he  must  be  conclusively  presumed  to 
have  abandoned  such  right. 

This  being  our  conclusion  the  option  of  the  plaintiff  to  continue 
the  contract  in  force  for  a  new  and  additional  term  is  eliminated 
from  the  controversy. 

In  respect  to  the  immediate  effects  of  the  liquidation  of  the  cor- 
poration on  the  plaintiff's  contract  rights,  there  can  be  but  little 
difficulty,  as  it  can  not  be  doubted  that  the  liquidation  of  a  corpora- 
tion has  the  immediate  effect  of  terminating  all  of  its  purely  persoval 
obligations  and  of  relegating  the  beneficiaries  thereunder  to  an  ac  - 
lion  in  damages  in  keeping  with  its  covenants. 

A  corporation  is  quite  as  much  bound  as  a  natural  person  to  the 
performance  of  its  contracts. 

The  law,  in  authorizing  the  creation  of  corporations,  provides,  at 
the  same  time,  for  their  forced  as  well  as  tor  their  voluntary  disso- 
lation. 

The  law  authorizes  the  stockholders  of  a  business  corporation, 
such  as  the  Louisiana  Brewing  Company  was,  to  dissolve  at  will,  up  • 
on  a  vote  of  three-fourths  of  its  stockholders.  Rev.  Stats.,  Sec. 
687.  This  privilege  is  incorporated  in  the  company's  charter,  and 
DO  act  of  the  board  of  directors  could  deprive  the  stockholders  of 
rach  rights ;  and  the  contract  the  corporation  had  made  with  the 
plaintiff  could  have  no  such  effect. 

It  has  been  repeatedly  decided  that  *^  the  laws  of  a  State  in  this 
regard  enter  directly  into  the  contract,  and,  as  corporations  have 
the  power  to  dissolve  themselves,  or  consent  to  a  foriciture  of  cor- 
porate franchise,  all  persons  must  be  regarded  as  having  contracted 
upon  the  hypothesis  of  the  existence  and  possible  exercise  of  this 
power."      State  vs.  New  Orleans  Gas  Light  Company,  2  R.  382; 
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Hunter  vs.  Insurance  Company,  3  An.  294;  Palfrey  vs.  Panldingr,  7 
An.  363 ;  Trisconi  vs.  Winship,  43  An.  49 ;  Mumm  vs.  Potomac  Com  - 
pany,  8  Peters,  152;  Railroad  Company  vs.  State,  29  Ala.  586;  Tixft 
vs.  Pittsford,  28  Vermont,  280:  Given's  Ultra  Vire8,  Sees.  138,  435. 

But  it  is  equally  true  that  such  dissolution  does  not  destroy  thie 
obligation  of  the  company's  contracts — the  equitable  rights  of  cred- 
itors surviving  the  act  of  dissolution,  and  attaching  to  the  assets 
and  property  of  the  corporation  in  the  hands  of  its  liquidators. 
Morawitz  on  Corporations,  Sec.  1035;  Curran  vs.  Arkansas,  15  How- 
304. 

Whether,  however,  obligations  infuturo  of  a  corporation,  such  as 
plaintiff  seeks  to  enforce,  survive  a  dissolution,  is  a  question  of 
serious  difficulty. 

The  right  of  dissolution  being  expressly  granted  by  law,  and  the 
law  being  read  into  such  a  contract,  it  is  not  easily  perceived  how  it 
could  be  enforced  speciflcar.y,  or  damages  for  non- performance 
granted — non -performance  being  the  necessary  result  of  dissolution. 

Lex  neminem  cogit  ad  impossibilia. 

But,  preliminary  to  this  discussion,  a  question  arises  in  reference 
to  the  plea  of  estoppel  that  is  urged  against  the  plaintiff,  based  on 
the  ground  that  he  was  a  stockholder  and  director  in  the  corpora- 
tion, and  participated  in  the  proceedings  which  culminated  in  its  dis- 
solution, and  is,  by  such  action,  concluded  from  claiming  damages 
resulting  from  such  dissolution. 

Quoad  this  transaction,  plaintiff  was  an  utter  stranger  to  the  cor- 
poration, and  has  a  right  to  be  dealt  with  as  such,  and  to  have  his 
contract  interpreted  just  as  though  he  had  no  relations  of  trust  with 
the  corporation,  for  the  principal  and  sufficient  reason  that  his  action 
was  not  controlling,  and  any  resistance  on  his  part,  to  dissolution, 
could  not  have  prevented  it;  and  equity  does  not  require  resort  to  a 
vain  effort  to  accomplish  an  impossibility. 

We  are,  therefore,  of  opinion  that  the  estoppel  urged  is  not  good. 

Whatever  may  be  the  correct  view  to  be  taken  of  the  allowance 
and  measure  of  damages,  it  is  obvious  that  the  rights  of  all  parties 
became  fixed  and  irrevocable  at  date  of  dissolution,  and  that  which 
in  the  contract  was  potestative  or  conditional  became  absolute  at 
time  of  liquidation. 

In  a  recent  and  well-considered  case  the  Florida  court  said: 

'*  It  has  been  held  in   England,   as   well  as  in   this   country,    that 
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vhen  one  party,  before  the  time  of  performance  of  the  contract  has 
arriTed,  renounces  it  to  the  other  party,  the  latter  may  act  npon 
the  renunciation,  treat  the  contract  as  broken,  and  sue  before  the 
time  for  performance."     Sullivan  vs.  McMillan,  8  So.  Rep.  450. 

The  purport  of  that  opinion  is  that  when  there  is  an  executory 
contract  for  the  manufacture  and  supply  of  goods  from  time  to  time, 
to  be  paid  for  after  delivery,  if  the  purchaser,  having  accepted  and 
paid  for  a  portion  of  the  goods  contracted  for,  gives  notice  to  the 
vendors  not  to  manufacture  any  more,  the  vendor  being  able  and 
desirous  to  complete  the  contract  he  may,  without  manufacturing 
and  tendering  the  rest  of  the  goods,  maintain  an  action  against  the 
purchaser  for  a  breach  of  contract. 

To  the  same  effect  are  numerous  other  authorities,  to-wit: 
Howard  vs.  Daly,  61  N.  Y.  362;  Dugan  vs.  Anderson,  36  Md.  667; 
Fish  vs.  Folley,  6  Hill.  54;  Tinny  vs.  Ashley,  16  Pick.  674;  Muttaly 
vs  Austin,  97  Mass.  30;  Smith  vs.  Lewis,  24  Conn.  624;  Falls  vs. 
Uemmingway,  64  Me.  373;  Morrison  vs.  Loryoz,  9  Minn.  319;  Town 
vs.  Turnpike  Co.,  14  Vt.  311;  Railroad  Co.  vs.  Van  Duson,  29  Mich. 
431;  George  vs.  Railroad  Co.,  8  Ala.  234;  Friedlander  vs.  Pugh,  43 
Miss.  Ill;  Railroad  Co.  vs.  Howard,  13  How.  307. 

Considering  plaintiff's  claim  for  damages  we  find  it  to  be  predicat- 
ed on  the  principles  of  the  code,  and  he  makes  claim  to  reimburse- 
ment exclusively  upon  the  ground  that  the  inexecution  of  the  com- 
pany's agreement  to  continue  to  supply  him  with  beer  of  its  manu- 
facture for  bottling  purposes  rendered  his  bottling  plant  absolutely 
useless  to  him,  and  caused  the  destruction  of  his  business,  and,  hence, 
the  measure  of  his  damages  is  the  loss  of  the  profits  anticipated  to 
resnlt  from  that  enterprise,  for  the  residue  of  the  unexpired  term. 

The  controlling  article  of  the  code  on  the  subject  '*  of  damages  re- 
sulting from  the  unexecution  of  obligations,"  declares  that '<  the 
damages  due  to  the  creditor  for  its  breach  are  the  amount  of  the 
loBB  he  has  sustained,  and  the  profit  of  which  he  has  been  deprived;" 
or  in  the  further  words  of  the  article,  ''when  the  debtor  has  been 
g:nilty  of  no  fraud,  or  bad  faith,  he  is  liable  only  for  such  damages  as 
were  contemplated,  or  may  reasonably  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  at  the  time  of  the  contract." 
R.  C.  C.  1984. 

In  this  connection  the  question  to  be  determined  is,  whether  the 
unearned  profits  of  a  transaction  properly  enter  into  a  calcula- 
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tion  of  the  loss  which  the  creditor  has  sustained,  and  the  profit   of 
which  he  has  been  deprived,  in  the  sense  of  that  article. 

The  decisions  based  on  that  article  have  invariably  placed  a  strict 
interpretation  on  its  provisions,  the  court,  generally,  awarding  only 
such  damages  as  will  fully  indemnify  the  creditor,  and,  disallowing 
speculative  profits,  confining  them  to  the  immediate  and  direct  con- 
sequences of  the  breach  of  contract. 

Such  is  the  purport  of  the  following  cases,  viz. :  Ryder  vs.  Thayer, 
3  An.  150;  Arrowsmith  vs.  Gordon,  3  An.  106;  Porter  vs.  Barrow,  3 
An.  140;  Reading,  Price  &  Co.  vs.  Donovan,  6  An.  491;  Smith  vs. 
Thirlew,  17  An.  239;  Birge  vs.  Railroad  Company,  37  An.  468;  Vida- 
lat  &  Co.  vs.  City  of  New  Orleans,  43  An.  1121. 

In  Harrison  vs.  Railroad  Company,  28  An.  777,  quite  a  similar 
question  arose  to  the  one  under  consideration,  and  the  court  said : 
^^  The  question  is,  what  damages  had  the  plaintiff  sustained  up  to  the 
time  this  auit  was  instituted,  and  how  are  those  damages  to  be  ascer- 
tained." 

An  examination  has  satisfied  us  that  our  jurisprudence  is  in  ac- 
cord with  the  opinions  of  text  writers  and  the  jurisprudence  of 
other  courts  of  the  country  in  this  regard. 

One  author  announces  the  general  rule  to  be  that  an  allowance  of 
damages  should  be  restricted  to  '^  the  natural  and  proximate  conse- 
quences of  the  breach."     Southerland  on  Damages,  pp.  17,  74. 

Another  says:  "  The  future  profits  of  a  business,  which  has  been 
interrupted,  are  open  to  the  objection  of  remoteness  as  well  as  of 
uncertainty."     3  Parsons  on  Contracts,  p.  281. 

Another  says:  '<  It  is  a  rule  that  a  catching  bargain  shall  not  be 
taken  advantage  of,  so  as  to  enable  the  plaintiff  to  put  into  his 
pocket  a  greater  sum  of  money  than  form  a  fair  and  reasonable 
compensation  for  the  injury  he  has  sustained  by  the  breach  of  a 
contract."     2  Addison  on  Contracts,  p.  1110. 

The  summary  of  opinion  of  the  courts  of  the  country,  in  respect 
to  the  allowance  of  future  profits  as  an  element  of  damages,  seems  to 
incline  in  its  favor,  with  certain  modifications,  and  they  appear 
rather  to  turn  upon  the  question  of  the  remote  and  speculative  char- 
acter of  the  damages  claimed  than  upon  their  allowance  vel  non  on 
the  score  of  being  future  profits. 

In  United  States  vs.  Behan,  110  U.  S.  328,  the  Supreme  Court  said: 

**  When  the  breach  of  a  contract  consists  in  preventing  its  per- 
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formance  without  the  fault  of  the  other  party  who  is  willing  to  per- 
form it,  the  damaj^es  which  the  latter  can  recover  will  consist,  firsts 
of  what  he  has  already  expended  toward  performance,  and,  second,, 
the  profits  which  he  would  realize  by  performing  the  whole  contract. 
'*The  second  item,  profits,  can  not  always  be  recovered.  They 
may  be  too  remote  and  speculative  in  their  character  and,  therefore^ 
incapable  of  that  clear  and  direct  proof  which  the  law  requires.'' 
Stating  in  conclusion,  that  *'the  prima  facie  measure  of  damages  for 
the  breach  of  a  contract  is  the  amount  of  the  loss  which  the  in- 
jured party  has  sustained  thereby." 

This  rule,  in  the  assessment  of  damages  ex  contractu^  has  been  fol- 
lowed by  the  State  courts,  in  varying  forms  of  expression,  and  in 
many  cases.     Vide  Walworth  vs.  Wettskind,  26  Kan.  482;  Gates  vs. 
Sparkman,  11  S.  W.  Rep.  846;  Bingham  vs.  City,  13  Pac.  Rep.  408; 
GrilBn  vs.  Colar,  10   N.  Y.  489;  Snell  vs.  Cottingham,   72  111.   161; 
Raff  vs.  Renaldo,  65  N.  Y.  664;  Hexter  vs.  Knox,  63  N.  Y.  661; 
Hinckley  vs.  Beckwith,  13  Wis.  34;  Shepherd  vs.  Gaslight  Co.,  15 
Wis.  849;  1  Sedg.  Dam.   77;  Field  Dam.  10;  King   vs.  Colter,  8  S. 
E.  Rep.  59;  Hamilton  vs.  Schumaker,  16  S.  W.  Rep.  716;  Railroad 
Co.  vs.  Hutchins,  48N.W.  Rep.  398;  McHose  vs.  Fulmar,  73  Pa.  St. 
865;  Masterton  vs.  Hill,  7  Hill,  61. 

Without  entering  into  a  more  critical  analysis  of  authority  in  ref- 
erence to  the  allowance  of  damages  for  further  profits,  we  think  it 
qcite  clear  that  the  plaintiff  has  not  stated  a  proper  case  for  the  al- 
lowance of  such  profits.  For  it  appears  from  the  evidence  that  the* 
plaintiff  was  a  large  stockholder  in  the  Louisiana  Brewing  Company y. 
and,  also,  a  director,  and,  as  such,  he  participated  in  all  the  proceed- 
ings which  led  up  to  and  resulted  in  the  liquidation  of  that  corpora- 
tion. The  evidence  leaves  no  douht  that  he  favored  and  approved 
it,  and  desired  its  consummation.  The  liquidation  produced  large 
pecaniary  advantage  to  the  stockholders,  to  a  participation  in  which 
pUmtiff  is  entitled. 

It  is  true  that  he  declined  to  vote  for  or  to  sign  the  final  act  of 
liquidation,  assigning  as  his  reason  that  it  might  prejudice  his  con- 
tract, yet,  even  at  that  time,  and  with  the  idea  of  protecting  his- 
contract  uppermost  in  his  mind,  he  failed  to  oppose  or  vote  against 
it,  but,  on  the  contrary,  signified  his  approval  of  the  action  that  was 
taken  by  his  associates. 
It  is  difScult  to  appreciate  how  his  mere  refraining  from  voting 
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on  the  question  of  dissolution  alters  or  improves  his  position  in  any 
respect. 

The  only  importance  attaching  to  the  question  of  dissolution  vel 
non  arises  from  the  fact  that  it  placed  the  corporation  in  the  impos- 
sibility of  performing  its  personal  obligation  under  its  contract  with 
plaintiff.  But  the  final  result  was  just  as  effectually  brought  about 
by  the  various  measures  to  which  he  expressly  gave  his  assent  and 
approval,  and  which  operated  the  sale  of  the  plant  of  the  corpora- 
tion and  the  abandonment  of  the  enterprise. 

If  evidence  was  needed  to  further  substantiate  plaintiff's  full 
knowledge  of  and  acquiescence  in  the  liquidation  of  the  corporation, 
it  is  readily  supplied  by  the  letter  his  lawyer  addressed  to  the  New 
Orleans  Brewing  Association  soon  afterward,  in  which  the  desire  is 
expressed  '^  that  some  arrangement  be  made  with  him,  by  (the)  asso- 
•elation,  at  an  early  day,*'  etc.  Replying  thereto  the  brewing  associa- 
tion promised  and  agreed  to  carry  out  the  contract  of  the  Louisiana 
Brewing  Company  in  all  respects,  but  the  only  answer  he  made  to 
this  proposition  was  the  institution  of  this  suit. 

The  resolution  of  the  brewing  association  tendered  exact  and  spe- 
cific performance  of  every  obligation  of  the  contract. 

Plaintiff,  it  is  true,  suggests  certain  possible  disadvantages  to  which 
he  would  be  subjected  by  the  change  of  proprietorship,  but  they  are 
more  seeming  than  real. 

It  is  true  that  in  effecting  the  consolidation  of  the  breweries,  the 
brewing  association  acquired  the  ownership  of  other  bottling  estab- 
lishments attached  to  other  breweries ;  but  these  existed  prior  to  the 
liquidation  of  the  Louisiana  Brewing  Company,  and  were  in  active 
operation  and  competition  with  the  plaintiff. 

The  evidence  further  shows  that  there  were  on  hand  at  date  of 
liquidation  over  5000  barrels  of  the  Louisiana  beer,  which  had  been 
actually  brewed  by  that  company,  and  which  were  subject  to  plain- 
tiff's order,  and  were  tendered  to  him  by  the  brewing  association;  and 
which  would  have  supplied  him  under  his  contract,  for  more  than 
one  year ;  and  he  refused  to  accept  it. 

On  the  contrary,  plaintiff  chose  to  abandon  his  business  and  bring 
this  suit  for  damages. 

Under  the  facts  and  circumstances  related,  we  are  of  opinion  that 
the  plaintiff's  case  must  fail,  under  the  maxim  volenti  non  fit  injuria. 

With  regard  to  that  part  of  the  judgment  awarding  the   plaintiff 
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110,378. 16  as  the  value  of  his  bottling  plant,  our  conclusion  is  that  it 
is  likewise  erroneous,  and  must  be  reversed ;  because  the  terms  of  the 
act  of  sale  of  the  bottling  plant  to  Daniels  and  Schleider  are  that,  in 
case  of  the  discontinuance  of  the  bottling  business,  the  Louisiana 
Brewing  Company  was  reserved  the  right  to  purchase  the  plant,  at  a 
price  to  be  fixed  by  arbitrators.  The  liquidators  invoke  that  stipu- 
lation, and  they  have  an  absolute  contract  right  to  have  it  enforced. 
It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  that  there  be  judgment  rejecting  the  plain- 
tiif's  demands  at  his  cost  in  both  courts — the  rights  of  all  parties 
being  fully  reserved  in  reference  to  the  bottling  plant  under  the 
contract. 


No.    10,977.  '44    475 

Succession  op  Mrs.  M.  Sparrow. 
On  Application  to  Homologate  Final  Account,  and  Opposition 

Thereto. 

1.  Id  case  a  right  has  been  reserved  to  a  succession  representatlTC,  to  claim  re- 
imbursement for  sums  by  him  a7rca</2/ advanced  to  minor  heirs  having  an  in- 
terest in  the  property  under  administration;  such  representative,  making  fur- 
ther advances  to  said  minors,  in  order  to  supply  them  with  necessaries  for 
their  support  and  education,  whicli  tlie  tutor  did  not  possess  adequate  means 
to  supply  them  with,  occupies  toward  such  minors  quasi  contract  relations  en- 
titling him  to  reimbursement  of  such  sums  sifwe  furnished  also. 

2.  Settlement  thereof  is  clearly  coiatemplated  to  take  place  in  due  course  of  the 
administration  of  the  ancestor's  estate,  from  which  the  advances  were  made. 
To  such  ease  Art.  350  of  the  Revised  Civil  Code  does  not  apply. 

3.  A  final  succession  settlement  having  been  postponed  for  a  numl^erof  years, 
on  account  of  numerous  complications  and  unavoidable  causes,  for  which 
the  administrator  is  not  responsible,  and  in  the  meantime  the  mules  and 
working  cattle  attached  to  the  succession  plantations  having  been  annually 
leased  therewith,  the  loss  sustained  by  the  death  of  any  of  said  animals  is 
rather  to  be  attributed  to  natural  causes,  such  as  work,  over- age  and  ordinary 
use  will  bring  about,  than  to  dereliction  of  duty  on  the  part  of  the  administra- 
tor in  falling  to  obtain  a  decree  for  their  sale,  or  to  damage  resulting  from  his 
mucoHduct. 

4.  Charges  against  a  succession,  of  whatever  cliaracter  they  maybe,  such  as 
funeral  charges,  law  charges,  lawyer's  fees  for  settling  the  succession,  and, 
generally,  all  claims  against  the  succession,  originating  after  the  death  of  the 
person  whose  succession  is  under  administration,  are  to  be  paid  before  the 
debts  contracted  by  the  deceased. 

^'  Among  such  succession  charges  may  be  included  claims  of  the  administrator 
against  minors  for  moneys  to  their  tutor  advanced  for  their  support  and  edu- 
cation, and  before  the  shares  of  said  minors  have  been  segregated  from  the 
mass  of  the  succession  and  reduced  to  dominion  and  control  by  their  tutor. 
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APPEAL  from  the  Eighth  District  Court,  Parish  of  East  Carroll. 
Montgomery,  J. 


Jos,  E,  Ransdell  for  Administrator,  Appellant : 

1.  If  a  succession  owes  no  debts  and  the  heirs  are  present,  there  is  no  law  requir- 
ing the  administrator  to  sell  the  succession  property. 

2.  The  administrator  can  not  sell  the  work  stock  and  farming  implements  of  cul- 
tivated lands  belonging  to  a  succession  separate  and  apart  from  the  lands. 
Sue.  of  Myrick,  38  An.  611;  Sue.  Sparrow,  39  An.  703;  G.  C.  -KiS;  C.  I*.  660. 


F.  P.  Poche,  contray  cited:  C.  C,  Art.  360;  39  An.  706;  42  An. 
606;  C.  C,  Arts.  1061,  1163;  2  An.  638;  38  An.  611;  38  An.  303;  39 
An.  696;  40  An.  484;  42  An.  600;  40  An.  494;  26  An.  221;  32  An. 
321;  33  An.  1107;  36  An.  676. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  record  presents  the  fourth  appeal  to  this  court 
in  this  succession. 

In  obedience  to  a  previous  decree  of  this  court,  in  April,  1890,  as 
reported  in  42  An.  600,  the  administrator  prepared  and  caused  to  be 
filed  a  final  account  of  his  gestion  of  the  succession  of  Mrs.  Minerva 
Sparrow,  and  attempted  to  sell  a  sufficiency  of  succession  property 
to  pay  its  established  debts,  and  a  sufficiency  of  the  property  of  the 
respective  interests  of  the  heirs  to  pay  their  respective  indebtednesses 
to  the  administrator. 

The  account  was  opposed,  and  the  sale  was  enjoined  by  all  of  the 
heirs  on  sundry  grounds,  the  principal  one  being  that  the  adminis- 
trator had  neglected  to  make  sale  of  the  perishable  property  of  the 
estate,  and  had  allowed  it  to  deteriorate  and  perish  while  in  his  hands 
under  administration,  and  for  the  value  of  which  property  he  became 
responsible. 

The  opposition,  on  the  part  of  the  two  minors,  representing  one- 
third  of  the  estate,  makes  the  additional  point  that,  by  a  decree  of 
this  court  made  in  this  succession,  they  had  been  put  in  possession 
of  their  inheritance,  and  that  no  claim  could  be  enforced  against  it 
as  succession  property,  nor  otherwise  than  by  proceedings  had  con- 
tradictorily with  their  tutor;  and  that  no  claim  against  them  for 
moneys  advanced  to  their  tutor  for  their  account  can  be  engrafted 
on  proceedings  had  in  their  grandmother's  mortaaria,    40  An.  497. 

The  opposition  to  the  account  and  the  injunction  were  coneolidat- 


NEW  ORLEANS,'  APRIL,   1892.  477 


Succession  of  Sparrow. 


ed  and  tried  together,  resalting  in  a  judgment  which  homologated 
the  account,  including  the  sum  of  13287.50,  claimed  from  the  minors 
for  moneys  advanced  to  their  tutor  for  their  account;  perpetuating 
the  injunction  against  the  probate  sale;  and  holding  the  administra- 
tor liable  to  the  minors  for  one -third  of  the  value  of  personal  prop- 
erty lost,  or  destroyed  during  the  accountant's  administration,  ex- 
tending from  the  20th  of  July,  1883,  to  the  25th  of  June,  1887,  and 
fixing  their  interest  in  said  valuation  at  12419.37. 

From  that  judgment  all  parties  appealed,  but  in  this  court  a  state- 
ment was  made  to  the  effect  that  the  major  heirs  had  discontinued 
their  claim,  thus  leaving  the  controversy  to  be  decided  between  the 
administrator  and  the  minors. 

Coansel  for  the  minors  submits  the  following  propositions,  viz. : 

^' Under  its  present  status  the  case  presents  for  discussion  and  de- 
cision three  points,  which  are  as  follows : 

^^1.  Can  the  administrator  of  the  succession  of  Mrs.  Minerva 
Sparrow  obtain  a  judgment,  through  a  final  account  of  administra- 
tion, against  the  minor  heirs,  Mary  and  Kate  Decker,  for  moneys 
advanced  by  him  to  their  tutor,  for  their  account? 

'^  2.  Can  the  administrator  be  held  legally  liable  for  the  loss  of 
mules  and  other  property  of  a  perishable  character,  for  having 
failed  to  sell  the  same  immediately  after  his  appointment? 

"  3.  Can  an  administrator  be  allowed  to  sell  succession  property 
to  pay  debts,  when  the  debts  are  shown  to  be  claims  which  he  pro- 
pounds against  the  heirs  individually,  some  being  minors  in  posses- 
sion of  their  share  of  the  succession  property  under  judicial  author- 
ity?" 

I- 

The  first  item  of  opposition  that  presents  itself  is  the  debit  of 
13287.50,  entered  on  the  tableau  of  debts  which  accompanies  the 
account  against  the  minois,  Mary  and  Kate  Decker. 

That  sum  is  the  aggregate  of  two  separate  and  distinct  items  of 
indebtedness  which  are  thereon  separately  stated  thus,  viz. : 

Item  one.  ^'Balance  due  by  minors,  Kate  and  Mary  Decker,  as 
per  judgment  above  mentioned,  which  decreed  them  to  owe  the  ad- 
ministrator 14018.84,  and  ordered  him  to  pro  rate  as  above  men- 
tioned, thus  making  his  collection  from  them  $2531.34,  and  leaving 
a  balance  due  by  them  of  tl487.50.'' 

Item  tioo,     **  Amounts  advanced  to  C.  S.  Wyley,  tutor  for  minors, 
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Mary  and  Kate  Becker,  since  filing  the  fourth  provisional  account 
as  per  exhibit  A  and  vouchers  attached,  numbered  from  1  to  20  in- 
clusive, $1800." 

The  former  is  explained  by  referring  to  the  first  preceding  item  on 
the  tableau,  which  specifically  refers  to  the  "judgment  on  fourth 
provisional  account,  which  decreed,  etc.,"  and  which  evidently  Ib 
*'  the  judgment  above  mentioned,"  as  therein  referred  to.  This  ex- 
planation is  farther  supplemented  at  the  foot  of  the  tableau,  thus : 

**The  items  of  $1660.87  due  by  Mrs.  Foster,  of  $679.03  due  by 
Mrs.  Ashbridge,  and  of  $1487.60  due  by  the  minors,  Mary  and  Kate 
Decker,  were  approved  on  the  fourth  provisional  account,  and  are 
placed  hereon  for  the  sole  purpose  of  showing  the  exact  amount  due 
by  said  persons  after  making  the  pro  rata  distribution  ordered  by 
the  judgment  on  said  account." 

Reference  to  the  report  of  our  decision  in  this  succession,  to  be 
found  in  the  42d  of  Annuals,  at  pp.  500,  et  8eg.,  will  show  that  we 
dealt  with  and  disposed  of  the  administrator's  fourth  provisional  ac- 
count, and  three  tableaux  of  debts,  the  second  of  which  was  made  up 
'*  of  debts  due  by  the  heirs  to  the  administrator  of  the  succession," 
and  which  was  opposed  by  the  tutor  of  the  minors,  Mary  and  Kate 
Decker,  on  various  grounds. 

That  opinion  further  shows  that  upon  that  second  tableau  there 
appeared  but  three  items,  one  of  which  was  the  **  amount  advanced 
to  the  minors  Decker,  $4018.84,"  which  is  the  identical  sum  and  the 
exact  amount  that  is  described  and  dealt  with  on  the  tableau  under 
present  consideration.     42  An.  505. 

Our  opinion  thus  states  the  controversy,  to  wit:  **Neither  of  the 
major  heirs  opposed  the  amount  charged  to  them  respectively,  and 
hence  the  only  question  is,  with  regard  to  the  charges  against  the 
two  minors,  Mary  and  Kate  Decker. 

"  The  tutor  insists  that  it  is  not  competent  for  the  settlement  to  be 
made  in  the  succession  of  their  grandmother,  on  an  administrator's 
account,  but  that  it  should  be  referred  to  him  as  tutor  for  allowance 
or  rejection,  and  settlement  thereof,  in  the  tutorship.  He  further 
contends  that,  as  no  debts  can  be  made  against  minors  in  excess 
of  their  revenues  without  the  authority  of  a  family  meeting  (R.  C. 
C.  350) ,  there  is  no  legal  reason  for  the  enforcement  of  the  adminis- 
trator's demand  against  them." 

But  we  made  reference  to  what  had  been  said  in  our  former  opinion 
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(39  An.  706)  on  the  subject,  to  the  efiPect  that  the  administrator's 
adTances  to  the  minors  *'  were  manifestly  prompted  by  laudable 
feelings  and  considerations  of  fairness  and  humanity,  for  which  (he) 
shoold  not  be  made  to  suffer,  if  by  any  legal  means  he  can  obtain 
reimbursement,"  and  that  "  we  therefore  deem  it  our  duty  to  reserve 
the  right  of  the  administrator  to  demand  the  reimbursement  of  all 
sums  advanced  b}'  him  to  the  two  heirs  aforesaid,  a«  well  as  for  sim- 
ilar advances  made  to  the  minors,  Mary  and  Kate  Decker^ ^  (42  An.. 
505)  ;  and  said : 

*^  Hence  it  is  clear  that  the  whole  question  is  remitted  to  this  success 
tion  settlement,  and  that  it  is  narrowed  to  the  amount  of  money  the 
administrator  expended  for  their  account. 

"We  can  perceive  no  objection  to  this  mode  of  proceeding,  as  the 
account  and  two  of  the  tableaux  concern  the  minors,  a,nd  their  in- 
terests are  still  united  with  those  of  the  major  heirs  in  the  succession. 
And  it  is  quite  as  much  a  matter  of  justice  to  the  administrator  that 
their  liability  to  him  for  advance  payments  made  on  their  inheritance 
should  be  adjusted  in  the  succession  as  payments  so  made  to  the 
major  heirs^^  (42  An.  606)  ;  and  affirmed  the  judgment  of  the  lower 
court  homologating  those  tableaux. 

This  citation  is  sufficient  to  show  that,  in  so  far  as  the  allowance 
of  the  item  supra,  of  $1487.60,  is  concerned,  it  is  fully  covered  by  our 
judgment  on  last  appeal,  and  that  the  present  tableau  can  not  be 
disturbed  in  that  respect.  It  is,  also,  quite  sufficient  authority  for 
the  settlement  and  judicial  determination  in  the  succession  of  the 
amounts  that  the  administrator  has  advanced  to  the  tutor  of  the 
minors,  "  since  filing  of  the  fourth  provinional  account"  of  adminis- 
tration, and  aggregating  $1800.  For  to  that  theory  this  court  stands 
committed  in  two  opinions  rendered  in  this  succession,  and  it  was,, 
doubtless,  on  the  faith  of  them  that  the  administrator  acted — as  he 
undoubtedly  had  a  legal  right  to  do — in  furnishing  the  minors  the 
means  of  subsistence  from  the  funds  in  his  hands  subject  to  their  de- 
mands under  the  exceptional  circumstances  stated. 

It  is,  therefore,  quite  sufficient  to  state  that  it  is  our  deliberate  con- 
viction that  the  judgment  of  the  court,  homologating  the  tableau, 
was  juriadictionally  well  grounded  in  respect  to  the  demands  of  the 
administrator  against  the  minors. 

In  respect  to  the  amount  of  the  claim  of  the  administrator  against 
the  minors,  being  in  excess  of  their  revenues,  those  two  opinions — 
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39  An.  706  and  42  An.  667— appear  to  be  quite  as  conclusive  as  they 
are  on  the  previous  question — because  we  said  of  the  administrator's 
claim,  that  while  **all  of  these  proceedings  were  irregular,  and  were 
carried  on  outside  of  the  law     *     *     (he)  should  not  be  made  to  suf- 
fer, if  by  any  legal  means  he  can  obtain  reimbursement.     *     *     We 
therefore  deem  it  our  duty  to  reserve  the  rights  of     *     *     the  pres- 
ent administrator  to  enforce  their  respective  rights  against  the  tyvo 
heirs   of  age      *      *      by  proper  proceedings  in   due  course  of  ad- 
ministration, and  we  also  reserve  the  rights  of  the  administrator  to 
demand  reimbursement  of  all  sums  advanced  by  him  to  the  two  heirs 
aforesaid,  as  well  as  for  similar  advances  made  to  the  two  minors y 
Mary  and  Kate  Decker. ^^     39  An.  706. 

When  further  litigation,  in  connection  with  the  reserve  in  our 
previous  decree,  brought  this  succession  before  us  a  second  time  (40 
An.  496)  there  was  question  made  with  reference  to  the  right  of  the 
two  minors  to  be  put  in  possession  of  their  interests  in  the  succes- 
sion, and  it  was  objected  on  the  part  of  the  administrator,  that  it 
was  a  condition  precedent  to  their  entering  into  possession  that  the 
amounts  they  owed  him  should  be  first  paid,  but  this  view  did  not 
obtain,  the  court  declaring: 

**  Besides,  even  if  the  law  did  not  provide  adequate  powers  to  en- 
force any  claim  the  administrator  might  have  against  the  minor 
heirs,  it  is  evident  that  the  administrator  already  has  in  his  hands 
funds  that  can  be  applied  to  the  satisfaction  of  any  demands  against 
them,''     40  An.  496. 

Thus  we  say  in  one  opinion,  that  the  administrator's  right  to  de- 
mand of  the  minors  reimbursement  of  the  sums  paid  is  reserved  **by 
proper  proceedings  indue  course  of  administration''  (39  An.  706); 
in  another,  that  he  ^^has  in  his  hands  funds  that  can  be  applied  to 
the  satisfaction  of  any  demand  against  them,''  (40  An.  496)  ;  and  in 
another,  *'that  the  whole  question  is  remitted  to  this  succession  set- 
tlement" (42  An.  506). 

And  in  the  last  case  we  examined  and  approved  the  claims  of  the 
administrator  against  the  minors,  and  adjudged  ^Hhe  shares  or  inter- 
ests of  the  minors  {to  be)  liable  therefor."  It  is  quite  true  that  we  also 
employed  the  expression  '^there  being  no  proof  in  the  record  to 
show  that  the  sums  expended  exceeded  their  revenues"  (42  An. 
o07)  ;  yet,  on  careful  reflection,  we  are  of  the  opinion  that,  under 
the  circumstances  of  this  case,  the  provisions  of  Art.  350  of  the  Re- 


NEW  ORLEANS,  APRIL,  1892.  481 


SueceSBion  of  Sparrow. 


?i8ed  Civil  Code  are  not  controlling.  That  article  is  found  in  the 
parUcolar  section  of  the  code  which  treats  **of  the  administration  of 
the  tutor,"  and  it  provides  a.  rule  of  action  for  the  tutor.  But  in 
this  case  it  is  apparent  that,  while  the  succession  of  Mrs.  Sparrow 
has  been  judicially  terminated  quoad  the  minors  interests,  yet  there 
has  been  no  separation  of  their  patrimony  from  the  mass  of  the  sue- 
ceMum,  or  from  the  interests  of  their  co-heirs,  and  it  is  from  the 
funds  and  property  thus  bound  up  that  advances  to  the  minors  have 
been  made,  antecedent  to  the  commencement  at  the  tutor's  actual 
administration  of  the  minor's  property.  Inasmuch  as  settlement  is 
clearly  contemplated  to  take  place  ^4n  due  course  of  administration" 
of  the  estate  of  Mrs,  Minerva  Sparrow,  it  seems  to  be  indisputable 
that  such  settlement  must  be  made  in  pursuance  of  the  law  govern- 
ing successions,  and  not  the  law  governing  tutorships. 

Indeed,  the  code  puts  upon  the  act  of  one  who  furnishes  a  minor 
with  the  necessaries  of  life,  the  stamp  of  a  contract  by  which  the 
latter  is  bound,  because  it  says,  ''  When  the  minor  has  no  tutor,  or 
one  who  neglects  to  supply  him  with  necessaries  for  his  support  or 
education,  a  contract  or  quoM  contract  for  providing  him  with  what 
is  necessary  for  those  purposes  is  valid."  R.  C.  C.  1785.  The  act 
of  the  administrator  was  in  strict  keeping  with  the  provisions  of 
that  article. 

As  this  is  the  sole  ground  of  objection  that  is  urged  to  the  ad- 
ministrator's claims  against  the  minors,  in  our  opinion  they  were 
correctly  allowed. 

II. 

In  respect  to  the  complaint  made  by  the  opposing  minors  of  the 
alleged  maladminstration  of  the  adminisj^rator,  resulting  in  a  loss  of 
about  seventy- five  (75)  mules  out  of  a  total  of  one  hundred  and  six 
(106)  that  were  included  in  the  inventory  of  1883,  under  which  he 
went  into  possession,  and  which  were  appraised  and  listed  thereon 
at  one  hundred  dollars  each,  making  an  aggregate  valuation  of 
$10,600,  it  appears  that  the  judge  below  regarded  it  as  the  basis  of 
the  administrator's  liability,  and  he  gave  judgment  accordingly. 

It  is  on  this  theory  that  the  argument  of  the  minor's  counsel  pro- 
ceeds— ^insisting  that,  immediately  upon  his  qualification  in  July  of 
1883,  the  administrator  took  charge  and  managed,  operated  and  cul- 
tivated the  succession  plantations,  upon  his  individual  account,  and 
continued  so  to  do  until  the  1st  of  January,  1888.  39  An.  702. 
31* 
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That  in  the  cultivation  of  said  plantations  the  administrator  usod. 
and  employed  the  mnles  in  question. 

Thereupon,  the  insistance  of  counsel  for  the  minors  is  that,  as  ad- 
ministrator, it  was  his  plain,  legal  duty  to  have  caused  a  sale  to  be 
made  of  the  mules,  within  ten  days  after  his  qualification,  in  por- 
Buanpe  of  the  terms  of  R.  C.  C.  1051  and  1163. 

To  this  claim  the  administrator's  counsel  replies  that  it  is  a  fact 
that  has  been  ascertained  by  this  court  that  the  succession  was  not 
only  perfectly  solvent  when  opened,  but  owed  no  debts,  and,  con- 
sequently, there  was  no  occasion  for  the  sale  of  the  mules. 

The  further  answer  is  made  that  during  the  years  since  1888  the 
mules  were  used  and  worked  on  the  succession  plantations,  to  which 
they  were  attached,  and  with  which  they  were  leased  annually ;  and 
that  Chaffe  was  condemned  personally  to  pay  a  rental  of  $4000  per 
annum  therefor,  from  July,  1883,  to  January  1,  1888;  and  that 
the  minors  enjoyed  their  proportionate  share  of  the  revenues  of  the 
plantations  and  the  mules,  and  are  equitably  estopped  from  urging 
any  complaint  of  such  use  and  enjoyment,  or  of  the  consequent  loss 
sustained. 

Referring  to  the  first  article  cited  (1051) ,  it  appears  to  point  out 
the  steps  to  be  taken  as  a  conservative  measure,  pending  the  ac- 
ceptance or  renunciation  of  a  succession  by  the  heirs,  for  it  is  pre- 
faced by  the  declaration  that  '^  the  administrator  can  not  sell  the 
immovables  of  the  succession  committed  to  his  charge  until  the 
term  for  deliberation  hxis  expired  ;^^  and  then  it  directs  that  **  if  there 
be  any  (movables)  liable  to  be  wasted  or  expensive  to  keep,  he  can  sell 
them  on  the  special  authorization  of  the  judge,"  etc. 

Surely,  no  such  condition  existed  in  this  case.  The  mules  were 
neither  liable  to  be  wasted  nor  expensive  to  keep,  because  they  were 
attached  to  the  plantations  and  leased  and  used  therewith.  And, 
.besides,  all  the  heirs,  minors  as  well  as  majors,  have,  long  since,  ac- 
cepted the  succession;  and  the  law  imposed  no  duty  on  the  adminis- 
trator to  sell,  but  gave  him  permission  to  do  so,  upon  first  securing 
the  special  authorization  of  the  judge. 

We  fail  to  find  in  the  other  article  mentioned  (1163)  any  more 
definite  duty  imposed  upon  the  administrator,  though  it  is  quite 
trae  it  says,  viz. : 

*'  The  curator  is  bound,  in  ten  days  after  his  appointment,  to  de- 
mand that  all  the  remaining  movable  effects         *         *         be  sold." 
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Bat  the  word  ''remaining"  connects  that  article  with  the  one 
preceding  it,  which  declares,  viz. : 

''  When  there  are,  in  a  vacant  succession  in  which  the  heirs,  or  a 

part  of  them,  are  absent  from  and  not  represented  in  the  State, 

movable  effects  which  are  perishable  or  costly  to  keep,  the  judge  can, 

*        *        before  the   snccession  is  opened,    order  the  sale  of 

them,"  etc.    R.  C.  C.  1162. 

By  no  means  can  those  articles  be  extended  to  a  solvent  and  ae- 
eepUd  soccession  to  which  there  are  no  absent  heirs. 

Even  if  they  are  to  be  taken  as  strictly  applicable,  they  denounce 
against  the  curator  or  administrator  failing  to  observe  their  require- 
ments no  penalty  pf  any  kind,  and,  in  the  absence  of  such  provisionsi 
it  is  manifestly  our  province  tor  judge  of  the  dereliction  and  of  its 
consequences. 

The  rule  of  conduct  which  the  code  prescribes  for  a  curator,  or 
administrator,  is  that — 

^*  Every  curator  of  a  vacant  saccession,  or  of  absent  heirs,  is  bound 
to  take  care  of  the  effects  intrusted  to  him,  as  a  prudent  ad- 
ministrator, etc.  *  *  He  is  responsible  for  all  damages  caused  by 
his  miscondttct."     R.  C.  C.  1147. 

It  is  not  alleged,  proved  or  argued  that  the  administrator  did  not 
take  care  of  the  property  entrusted  to  him  as  a  faithful  administra- 
tor.   It  is  not  pretended  that  any  damage  happened  to  the  mules 
through  any  misconduct  of  his.     On  the  contrary,  his  administration 
has  been  admittedly  clean,  fair  and  faithful ;  and  the  loss  of  the  mules 
seems  rather  to  have  been  occasioned  by  natural  causes,  such  as 
work,  over- age  and  ordinary  use  will  bring  about.     For  such  losses 
the  administrator  can  not  be  made  liable  on  the  score  of  misconduct. 
It  is  evident,  to  our  minds,  that  the  allowance  made  on  this  score 
was  erroneous,  and  must  be  disallowed  and  rejected. 

III. 

While,  technically  speaking,  the  debts  and  charges  that  are  mar- 

^lialied  by  the  administrator  upon  the  final  account  and  accompany - 

^tableau  are  not  debts  of  the  deceased,  yet  they  are  evidently 

d%\)t8  of  the  su^ccession,  and,  as  such,  they  are  debts  of  high  privilege, 

.  ^ the  code  says: 

«Tbe  charges  against  a  succession,  such  as  funeral  charges,  law 
charge  1  lawyer^  s  fees  for  settling  the  succession     *     *     and  all  claims 
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against  the  succession  originating  after  the  death  of  the  person  whose 
succession  is  under  administration  are  to  be  paid  before  the  debts  con  - 
tracted  by  the  dececwcd,"  etc.  (R.  C.  C.  3276) ,  and  those  in  question  are 
of  that  character. 

It  is  therefore  evident  that  the  following  argnment  of  counsel  fails 
to  support  the  theory  he  has  advanced,  viz. : 

'^  Hence  it  follows  that  the  debts  for  which  theadministr.itorseek:s 
to  sell  the  property  of  the  succession,  with  the  exception,  possibly , 
of  his  commission,  are  not  even  charged  as  debts  of  the  succession, 
inherent  to  it  as  a^ts  of  the  deceased,  but  they  are  avowedly  debts  of 
the  heirs  individually,  contracted  by  them  since  the  death  of  their 
ancestor,  since  the  opening  of  her  succession,  and  growing  out  of 
causes  and  transactions  entirely  independent  of,  and  foreign  to,  the 
succession.''     (Our  italics.)     Brief  of  opponent's  counsel,  p.  10. 


IV. 

In  so  far  as  the  unmatured  note  for  the  sum  of  $4000,  balance  due 
on  plantations  rents,  is  concerned  we  see  no  occasion  to  prolong  an 
administration  already  too  greatly  protracted.  That  note  may  be 
quite  as  well  surrendered  into  the  possession  of  the  heirs  as  any 
other  asset  of  the  succession,  and  collected  by  them. 

In  our  opinion  the  district  judge  erroneously  sustained  and  per- 
petuated the  injunction  against  the  probate  sale,  and  his  judgment 
ought  to  be  amended. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  dissolve  the  opponent's  injunction  against 
the  sale  proceedings  at  their  cost ;  and  so  as  to  reject  and  disallow 
all  of  their  demands. 

And,  as  thus  amended,  it  is  ordered  and  decreed  that  the  judg- 
ment homologating  the  administrator's  final  account,  and  the  ac- 
companying tableau  of  debts,  be  affirmed,  and  the  administrator  be 
authorized  and  directed  to  proceed  with  the  sale  to  pay  the  debts 
and  charges  thereon  placed. 

And  it  is  finally  ordered  that,  upon  due  compliance  with  the  de- 
cree of  the  lower  court  in  the  premises,  he  be  finally  discharged. 
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No.   10,846. 

Canal  &  Claiborne  Railroad  Company  vs.  Crescent  City 
Railroad  Company  and  Electric  Traction  &  Manu- 
facturing Company. 

The  city  govern  men  t  of  New  Orleans  has  the  right  to  grant  the  privilege  of  the  use 
of  a  part  of  the  tracks  of  street  railway  to  another  company.  It  can  continue 
the  use  of  a  different  car,  propelled  by  a  different  motor  than  the  one  in  use  on 
the  track. 

The  permission  to  us«s  the  electric  motor  is  one  of  the  means  of  using  the  public 
streets,  and  is  granted  for  the  public  convenience  and  is  the  exercise  of  the 
police  power  of  the  city  over  public  places. 

A  company  desiring  to  use  the  road-bed  and  material  in  place  of  another  company 
mast  first  make  compensation.  But  where  an  injunction  is  granted,  without 
the  prayer  for  compensation  before  using  the  track,  but  a  prohibition  for  the 
086  of  the  track  for  any  and  all  cars,  it  will  bo  dissolved. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J, 


J.  R.  Beckwith  for  Plaintiff  and  Appellant: 

1.  Under  the  Constitution  of  1879,  private  property  can  not  be  taken  or  damaged 
for  any  public  use  until  full  compensation  is  made.  Act  110,  Constitution  1866; 
Constitution  1879,  Article  156;  Griff  en  vs.  R.  R.  Co.,  41  An.  808;  Cooley  Const.' 
Lim.680, 681   (note);  Chicago  vs.  Taylor,  125  U.  S.  161,  170;  Railroad  vs.  Aycrs 

2.  When  any  individual  or  corporation  is  to  be  divested  of  property  for  any  pub- 
lic use,  against  the  will  of  the  party  to  be  divested,  a  strict  compliance  with 
the  law  providing  for  expropriation,  and  the  conditions  precedent  to  taking 
the  property,  must  be  strictly  complied  with,  or  title  and  rights  are  not  divest- 
ed, and  the  party  claiming  to  have  divested  any  one  of  property  and  right, 
mast  affirmatively  Show  full  compliance.  Cooley  on  Const.  Lim.  628;  Gillen- 
woter  vs.  R.  R.  Co.,  113111. 1 ;  Stanford  vs.  Warn,  27  Cal  171;  Nieholls  vs.  Bridge- 
port, 23  Conn.  189;  Judson  vs.  Bridgeport,  25  Conn.  428;  People  vs  Brighton,  20 
Mich.  57. 

3-  The  grant  of  street  railway  franchise  under  which  the  plaintiff,  the  Canul  & 
Claiborne  Railroad  Company,  is  now  operating  its  road  on  Canal  street  con- 
tains no  condition  or  limitation  of  the  grant,  by  which  the  city  of  New  Or- 
leans can  grant  other  railway  companies  lawful  right  to  run  their  cars  on  that 
<H)nipany's  tracks  on  Canal  street,  without  the  consent  of  the  Canal  ft  Clai- 
borne Railway  Company  flrst  given  and  obtained. 


^<  P,  Poch€  on  the  same  side : 

\  One  of  the  essential  requisites  to  sustain  the  plea  of  re»  itdjudicata  Is  that  the 
thing  demanded  be  the  same  in  both  actions.    0.  0.  Art.  2286. 

J,  The  only  power  under  which  a  municipal  government  can  take  the  private 
property  of  a  corporation  for  the  use  of  another  corporation  is  that  of  eminent 
dcniain.    41  An.  561. 
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3. 


4. 


In  granting  a  franchise  to  a  corporation  to  use  the  tracks  of  another  corpox*«i- 
tion  by  a  previous  grant,  the  municipal  authorities  can  fix  no  limitation  to  tlie 
amount  of  compensation.  Such  an  ordinance  would  be  unconstitutional  sjs 
being  violative  of  the  rights  of  private  property.  Sou.  Reporter,  Vol.  10,  No. 
16,  p.  389. 

An  injunction  will  lie  to  restrain  a  town  or  city  from  taking  the  private  proper- 
ty of  a  corporation  without  first  having  the  same  lawfully  taken  and  coo- 
demned,  and  compensation  paid  therefor.  American  and  Eng.  Kncyc  ,  Vol. 
10,  p.  %4. 


John  M.  Bonner  and  FarraVy  Jonas  &  Kruttschnitt  for  Defendants 
and  Appellees: 


1. 

2. 


3. 


4. 


The  Issue  restated  and  the  inconsistencies  of  plaintiff's  argument  pointed  out. 

There  is  no  law  in  this  State  under  which  the  property  of  a  street  railway  can 

be  expropriated.    The  existing  law  only  applies  to    property  in  land.     Rev. 

Stat.,  Sec.  1479. 

Under  the  Constitution  and  the  laws  of'this  State,  the  city  has  complete  control 

over  her  streets  and  the  methods  in  which  they  are  to  be  used. 

The  city  has  the  right  to  grant  the  rse  of  tracks  already  laid  in  the  streets  to 

another  company,  on  terms  of  fair  and  equitable  compensation  for  their  use, 

without  resorting  to  expropriation  proceedings.    15  8.  W.  Rep.  1023;   16  S.  W. 

Rep.  966;  19  Am.  Law  Reg.  765;  Rcdfleld,  I.,aw  of  Railways,  Vol.  1,  318,  Sec.  10,  and 

320,  Sec.  16. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  petition  avers  that  the  Canal  &  Claiborne 
Railroad  Company  is  a  corporation;  that  in  the  year  1887  the  Canal 
&  Claiborne  Streets  Railroad  Company,  another  corporation,  acquired 
from  the  city  of  New  Orleans,  for  itself  and  it**  assigns,  in  due  form, 
a  lawful  grant  to  own  and  operate  a  street  railway  for  the  term  of 
twenty-five  years,  on  and  over  Canal  street  and  the  other  streets 
described  in  the  petition  and  in  a  copy  of  the  grant  annexed  to  the 
petition.  The  term  of  the  grant  commenced  to  run  from  the  Stb  of 
May,  1887.  This  grant  was  not  only  a  legislative  act  of  the  city  of 
New  Orleans,  but  was  in  due  form  and  by  due  authority  embodied 
in  a  solemn  contract  by  notarial  act,  made  a  part  of  the  petition  by 
copy.  That  during  the  month  of  July,  1888,  for  a  valuable  consider- 
ation, the  plaintiff,  by  purchase,  acquired  an  assignment  of  the 
grant,  and  from  that  date  has  been  the  full  owner  of  all  the  rights 
and  franchises  contained  in  said  grant,  and  still  owns  the  same,  hav- 
ing acquired  all  the  rights  of  its  vendor,  the  Canal  &  Claiborne  Streets 
Railroad  Company,  the  original  grantee.  Among  other  property  so 
purchased  and  acquired  is  the  track  or  railway  on  Canal  street,  run- 
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niog  from  the  intersection  of  St.  Charles  street  with  Canal  to  the 
terminus  at  Wells  street  near  the  river,  and  back  by  another  track 
or  railway  on  the  lower  side  of  Canal  street  to  the  intersection  of 
Bourbon  street  with  Canal  street. 

That  the  Crescent  City  Railroad  Company  is  carrying  on  a  street 
railway  and  operates  two  lines  of  railway,  one  commonly  known  as 
the  Annunciation  line,  running  through  Tchoupitoulas,  Annuncia- 
tion and  other  streets,  having  its  lower  terminus  on  Canal  street,  in 
ihe  middle  ground,   near  the    intersection   of    Camp   with   Canal 
streets,  and  another  line  which  it  claims  to  have  acquired  from  some 
alleged  grantee  for  a  street  railway,  commencing  at  the  junction  of 
Camp  and  Prytania  streets,  running  along  the  streets  named  in  the 
petition  but  coming  back  for  its  final  or  lower  terminus  to  the  point 
of  commencement,  that  is,  to  the  intersection  of  Camp  and  Prytania 
streets;  and  defendants  claim  that  this  grant,  originally  made  to 
one  Seymour  and  his  associates,  was  by  some  subsequent  action  of 
the  city  authorities  expanded  so  as  to  give  the  grantee  and  his  as- 
aigns  a  right  to  extend  a  line  to  Canal  street.     This  line  is  known  as 
the  Coliseum  line. 

That  after  the  Crescent  City  Railroad  Company  got  possession  of 
this  supposed  grant  and  its  expansion,  they  commenced  running 
can  on  this  Coliseum  line  over  the  line  and  tracks  of  plaintifiP  on 
Canal  street,  without  its  consent  and  unlawfully,  from  the  intersec- 
tion of  St.  Charles  street  with  the  upper  side  of  Canal  street  to 
Wells  street,  and  back  on  the  lower  side  of  Canal  street  on  your  pe- 
titioner's track  to  the  intersection  of  Bourbon  street  with  Canal ; 
that  this  act  was  unlawful,  without  the  consent  of  plaintifiP  and  with- 
out any  right  or  warrant  of  law ;  the  first  invasion  of  the  tracks  and 
rights  of  plaintifiPs  was  with  mule  or  horse  cars  of  the  ordinary  con- 
struction and  weight. 

'That  the  right  of  action  to  demand  indemnity  or  damages,  arising 

from  this  first  invasion  of  plaintifit's  rights  by  the  use  of  said  mule  or 

horse  cars,  is  reserved  in  the  petition.     That  not  contented  with  the 

^Tong  done  by  running  its  Coliseum  cars  over  the  track  of  plaintifiP, 

defendants  now  attempt  a  further  outrage  and  invasion  of  plaintifit's 

rights,  and  are  engaged  in  constructing  a  new  railway  through  Erato 

street,  so  planned  as  to  connect  the  Annunciation  street  line,  whose 

cars  could  not,  without  such  junction,  run  over  plaintifiP's  tracks,  with 

the  Coliseum  street  line,  of  which  line  the  cars  had  the  unlawful  use 
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of  plaintiff's  tracks,  so  that  additional  cars  from  the  Annnnciation 
line,  that  prior  to  said  action  could  not  reach  plaintifiP's  line  or  tracks 
on  Canal  street,  can  be  diverted  from  the  Annunciation  street  line, 
taken  through  the  Erato  connecting  link,  sent  over  the  Coliseam 
line  and  thence  on  and  over  plaintiff's  tracks  on  Canal  street;  that 
they  threaten  and  intend  to  run  many,  if  not  all,  of  their  Annuncia- 
tion street  cars  through  said  Erato  street  connection  over  the  Colis- 
eum line  over  the  Canal  street  tracks  of  plaintiff,  increasing  the 
number  of  cars  running  on  plaintiff's  track  over  the  number  formerly 
running  from  the  Coliseum  track  ov^r  the  plaintiff's  line  by  at  least 
fifteen  additional  cars,  making  trips  over  the  lines  at  intervals  not 
exceeding  ten  or  fifteen  minutes  during  the  entire  day. 

That  this  is  not  the  only  wrong  that  is  contemplated  by  the  defend- 
ants ;  but  that  the  Crescent  City  Railroad  Company  has  entered  into 
a  combination  with  the  other  defendant,  the  Electric  Traction  & 
Manufacturing  Company,  by  which  the  said  Electric  Traction  & 
Manufacturing  Company  is  to  operate  or  provide  the  rolling  stock 
for  the  Crescent  City  Railroad  Company  on  its  lines,  to  be  propelled 
over  plaintiff's  track  on  Canal  street.  The  new  rolling  stock  to  in- 
volve a  change  of  motive  power  from  car  or  mule  propulsion  to  some 
form  of  electric  propulsion  by  electric  motor  and  storage  batteries^ 
with  a  construction  giving  the  cars  a  weight  of  at  least  eight  thousand 
pounds  independent  of  any  passenger  load.  That  the  Electric  Trac- 
tion Company  intend  to  stock  the  road  with  these  heavy  cars  and 
join  the  defendant  railroad  company  in  its  assault  upon  the  plaintiff's 
rights  and  property.  That  the  railway  of  plaintiff  on  Canal  street 
was  constructed  and  designed  in  accordance  with  the  specifications 
and  obligations  contained  in  iU  contract  with  the  city  for  the  use  of 
cars  propelled  by  mules  or  horses  of  not  over  thirty -eight  hundred 
pounds  in  weight,  and  is  not  constructed  to  bear  the  heavy  rolling 
stock  threatened  to  be  put  upon  the  structure,  and  is  not  adequate 
to  bear  and  sustain  a  traffic  carried  on  in  cars  of  a  character  that 
without  load  weigh  over  four  tons. 

That  the  additional  cars  thrown  on  plaintiff's  tracks  by  the  Erato 
street  connection  from  the  Annunciation  line  will  crowd  petitioner's 
tracks  on  Canal  street  so  that  in  the  event  that  they  do  endure  the 
additional  cars  and  additional  traffic  without  destruction,  there  will 
be  practical  eviction  of  plaintiff  from  the  use  of  its  own  property  in 
its  tracks  for  its  own  legitimate  use  in  the  management  and  opera- 
tion of  its  own  lines  for  its  own  business. 
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Hie  relief  demanded  is  an  injunction  prohibiting  the  defendants 
from  mnning  any  cars  coming  through  the  new  roadway  on  Erato 
street,  connecting  the  Annunciation  street  line  with  the  Coliseum 
line,  and  from  any  unlawful  use,  meddling  or  interference  with  the 
plaintiif's  line  on  Canal  street  by  any  additional  cars  running  through 
Erato  street  from  Annunciation  street  over  the  Coliseum  line  and 
oyer  plaintiff's  tracks,  and  from  running  any  electric  motor  of  heavy 
weight,  and  from  meddling  and  interfering  in  any  manner  with  plain- 
tiifs  rights  in  the  complete  dominion,  control  and  use  of  its  street 
railway  line  and  property  on  Canal  street. 

The  Crescent  City  Railroad  Company,  after  pleading  the  general 
issae,  averred  that  all  the  matters  and  things  set  up  in  the  petition 
relative  to  the  rights  of  the  plaintifiP  to  that  part  of  the  track  on 
Canal  street,  and  relative  to  the  right  of  the  Crescent  City  Railroad 
Company  to  use  the  same,  were  in  issue  between  said  Canal  & 
Claiborne  Streets  Railroad  Company  and  this  defendant,  in  suit 
Claiborne  Railroad  Company  vs.  Crescent  City  Railroad  Company, 
and  that  a  final  judgment  has  been  rendered  therein  in  favor  of  the 
Crescent  City  Railroad  Company,  and  which  final  judgment  was  af- 
firmed on  appeal  to  the  Supreme  Court,  and  this  defendant  pleads 
said  record  and  said  judgment  as  res  adjudicata,  and  makes  the 
record  of  said  suit  a  part  of  this  answer  for  reference  and  proof « 

That  all  that  portion  of  the  track  on  Canal  street  claimed  as  be- 
ing  the  exclusive  property  of  the  plaintiff  was  originally  constructed 
for  a  common  trunk  line,  which  all  the  railroads  running  cars  on 
Canal  street  had  the  right  to  use  under  the  conditions  of  the  city 
ordinance  providing  for  the  construction  of  said  trunk  line,  tliat 
the  pretended  new  grant  of  1887,  set  up  by  the  plaintiff,  was  neces- 
sarily obtained  subject  to  the  conditions  of  the  old  grant,  and  sub- 
ject to  the  rights  acquired  under  the  provisions  of  the  old  grant  by  che 
Crescent  City  Railroad  Company  in  pursuance  of  certain  ordinances 
from  the  city  of  New  Orleans,  and  that  under  the  provisions  of  said 
old  grant  and  the  right  acquired  from  the  city  of  New  Orleans,  the 
Crescent  City  Railroad  Company  is  as  much  the  owner  of  said  line 
and  has  as  great  a  right  to  run  cars  upon  said  line  as  the  Canal  & 
Claiborne  Railroad  Company  has^  the  only  obligation  upon  the  Cres- 
cent City  Railroad  Company,  or  the  city  of  New  Orleans,  being  to 
reimburse  to  the  plaintiff  a  fair  and  reasonable  proportion  of  the 
valae  of  the  portion  or  portions  of  the  road  to  be  so  used. 
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That  the  grant  of  1B87  was  obtained  from  the  city  of  New  Orleans 
under  the  present  charter,  which  provides  that  the  Council  shall 
have  power  to  compel  all  railways  on  any  one  street  to  run  on  and 
use  one  and  the  same  track ;  that  the  defendant  has  been  lawfully 
and  peaceably  running  its  cars,  over  the  trunk  tracks  on  Canal 
street  since  1881,  and  that  its  right  so  to  run  its  cars  has  been  ad- 
judged in  the  suit  above  set  forth ;  that  this  defendant  has  obtained 
permission  from  the  city  of  New  Orleans  to  use  electricity  in  pro- 
pelling its  cars,  and  that  the  plaintifiP  has  no  right  to  say  what  kind 
of  cars,  or  what  number  of  cars,  or  what  weight  of  cars  this  defend- 
ant, under  authority  from  the  city  of  New  Orleans  shall  run  in  the 
streets,  over  its  own  tracks,  in  accordance  with  its  franchises. 

That  for  more  than  a  year  it  has  operated  one  of  said  motor  cars 
over  the  said  common  track,  without  injury  of  any  kind  thereto ; 
that  the  ordinance  No.  4348,  approved  March  17,  1890,  is  not  a  new 
grant  to  this  defendant,  but  is  simply  a  modification  of  a  grant  made 
in  the  year  1880,  and  not  a  substantial  change  thereof;  that  even  if 
it  were  a  new  grant  it  is  clearly  within  the  police  power  of  the  city 
of  New  Orleans  over  its  streets ;  that  the  defendant  has  constructed 
tracks  through  Erato  street  in  accordance  with  the  provisions  of  the 
ordinance  approved  March  17,  1890,  and  that  it  intends  to  run  a 
portion  of  its  Coliseum  cars  through  the  said  street  and  over  the 
Annunciation  street  tracks,  and  that  it  intends  to  run  some  of  the 
Annunciation  street  cars  through  said  connection  as  the  exigencies 
of  travel  and  the  requirements  of  business  may  demand,  and  de- 
fendant says  it  clearly  has  the  right  so  to  do  under  its  various 
grants  from  the  city  of  New  Orleans. 

Judgment  was  rendered  in  favor  of  the  defendants  in  the  lower 
court,  and  the  plaintiff  has  brought  the  case  here  on  appeal. 

The  right  of  the  defendant  to  run  cars  belonging  to  the  Coliseum 
and  Upper  Magazine  line  has  already  been  definitively  settled  in  the 
decree  in  the  case  of  the  Canal  &  Claiborne  Street  Railroad  Co. 
vs.  Crescent  City  Railroad  Company,  41  An.  561.  It  is  claimed, 
however,  that  the  Crescent  City  Railroad  Company  is  operating  two 
lines  of  railroad,  one  known  as  the  Annunciation  line,  which  was 
extended  through  certain  streets  so  as  to  bring  its  cars  over  plain- 
tiff's track  on  Canal  street,  thus  increasing  the  number  of  cars  run  by 
defendants  over  the  track  of  plaintiff,  which  is  recognized  as  a  trunk 
line. 
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The  defendants  had  the  permission  of  the  city  government  to  run 
over  this  line  and  over  plaintiff's  track.  It  is  immaterial  to  consider 
the  qoestion  raised  whether  this  was  a  new  franchise  as  the  city  had 
the  undoubted  authority  to  permit  any  compaoy  to  nse  the  track  of 
plaintiff.     41  An.  561. 

In  the  occupation  and  use  of  plaintiff's  track,  there  can  be  no  in- 
terference with  the  right  of  the  plaintiff  to  runs  its  cars  on  schedule 
time,  in  accordance  with  its  contract  with  the  city.  To  permit  this 
would  be  to  practically  evipt  plaintiff  from  the  use  of  its  road-bed, 
and  in  the  management  and  operation  of  its  business.  There  is  no 
evidence,  however,  that  such  an  eviction  has  taken  place. 

It  appears  from  the  record  that  the  co-defendant,  the  Electric 
Traction  &  Manufacturing  Co.,  placed  its  cars  on  the  track  of 
plaintiff,  under  the  franchise  enjoyed  by  the  defendant,  and  in  ac- 
cordance with  a  contract  entered  into  between  them.  They  were 
manafacturers  of  a  certain  description  of  car,  which  the  defendants 
placed  on  their  line  and  ran  over  plaintiff's  track.  That  the  track 
was  originally  constructed  for  horse  cars,  and  was  not  strong  enough 
to  bear  the  weight  of  electric  cars,  is  no  reason  why  they  should  not 
be  placed  on  the  track.  There  are  constant  improvements  in  the 
mode  of  travel.  New  and  improved  conveyances  are  daily  coming 
into  use.  Public  convenience  and  necessity  require  the  adoption  of 
the  most  improved  methods.  The  streets  belong  to  the  public. 
Their  nse  for  the  public  can  not  be  abridged.  Hence  when  the  muni- 
cipal government  in  its  discretion  sees  the  necessity  of  permitting 
the  Q^e  of  the  streets  by  improved  cars,  driven  at  greater  speed  by 
a  new  motor,  no  one  can  complain,  as  no  franchise  can  be  granted 
over  a  street  exclusively  to  any  one,  for  the  continued  use  of  any 
particular  kind  of  conveyance. 

The  electric  motor  is  but  one  means  of  using  the  streets,  and  the 
permission  to  use  the  electric  car  is  established  for  the  public  con- 
venience and  is  the  exercise  of  the  police  power  of  the  city  over  its 
public  places.  It  can  not  be  questioned  unless,  as  stated  above,  its 
use  evicts  the  company  which  owns  the  road-bed  and  material  in 
place  from  its  property. 

The  principle  has  been  announced  by  this  court  that  before  one 
company  can  avail  itself  of  the  use  of  the  road-bed  and  material  in 
place  of  another,  the  road  so  desiring  to  enter  upon  the  part  of  the 
track  of  another  must  first  make  compensation.     R.  R.  Co.  vs.   Or- 
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leans  R.  R.  Co.,  44  An.  This  question  is  not  presented  in.  this  case. 
The  relief  asked  is  an  absolute  prohibition  to  the  putting  of  any  and 
all  cars  on  plaintiff's  track  by  the  defendant.  The  defendant  has 
used  the  track  of  the  plaintiff.  It  has  its  cars  of  the  Annunciation 
line  now  on  plaintiff 's  track.  It  is  true  the  injanction  was  bonded, 
but  there  is  no  prayer  in  the  petition  that  compensation  be  made  to 
the  plaintifiP  before  use  of  its  tracks.  The  relief  is  now  one  of 
damages. 

Judgment  affirmed,  with  reservation  of  the  right  of  plaintiff  to  sue 
defendants  for  damages  for  use  of  its  tracks. 
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No.   10,899. 
Abraham  Oldstein  vs.  Firemen's  Building  Association  et  al. 

Merely  l>uilding  a  wall  by  one  of  two  adjacent  owners  and  placing  the  same  in 

equal  proportions  on  each  lot  does  not  make  it  a  party  wall  in  absence  of 

agreement  to  that  effect. 
The  owner  of  the  lot  adjacent  has  no  right  to  have  the  windows  in  the  wall  closed 

before  he  makes  it  a  wall  in  common. 
Servitude  of  light  and  of  air  through  windows  in  a  wall  can  not  be  acquired  by 

prescription  against  the  owner  of  the  lot  adjacent  unless  he  is  able  to  assert 

the  right  to  have  them  closed. 
The  owner  of  the  adjacent  lot— that  on  which  the  servitude  is  claimed— has  the 

right  to  use,  to  enjoy  and  to  dispose  of  his  property. 
He  who  builds  either  above  or  below  his  soil,  adjacent  to  his  neighbor's  property, 

must  build  in  a  perpendicular  line. 
He  may  build  as'high  as  he  pleases,  although  it  may  occasion  Inconvenience,  pro 

vided  ttfe  building  does  not  cause  damage. 
Damages  must  be  proven  to  enable  a  private  Individual  to  Invoke  the  benefit  of 

city  ordinance  and  prevent  moving  of  wooden  buildings  within  certain  limits. 

Inconvenience,  although  great«  will  not  suffice. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J, 


1. 


2. 


Moise  &  Cahn  for  Plaintiff  and  Appellee : 

A  defendant  pleading,  his  acts  were  rightfully  done,  as  owner,  will  be  held 
bound  by  the  plea  and  can  not  deny  ownership  to  avoid  the  responsibilities  of 
an  owner. 

Where  defendant's  acts  wero  such  as  an  owner  only  could  do,  his  plea  they 
were  done  as  owner  is  reinforced  and  be  will  not  be  permitted  to  ask  u  court 
to  hold  him  as  a  trespasser. 
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The  defendant  used  the  wall  as  a  side  for  his  house  and    In  lieu  of  weather- 
boarding.    He  nailed  his  studdings  to  it. 

;a'    Only  an  owner  has  the  right  to  use  and  enjoy.    R.  C.  C.  491. 
6)    Only  an  owner  could  do  as  defendant  did.    Lepage  Lois  des  Batiments, 

Sec.  leo,  fo.  4w).    Same  author,  No.  175,  p.  47.  Rogron,  Art.  674;  Dalloz,  Vol.  SO,  p. 

»o. 

Defendant  plead  his  acts  were  acts  of  ownership. 

»    His  acts  could  only  haye  been  the  acts  of  an  owner. 

(6)    He  is  estopped  from  denying  the  wall  was  one  in  common. 
«iE!rBRA.L  CONCLUSION. — ^Thc  Wall  is  a  wall  in  common  owned  in  indivision  by  both 

adjoining  proprif^tors. 
i.    A  divi<iion  wall  built  half  on  each  side  of  two  lots  of  ground  owned  by  different 

owners  is  presumptiyely  owned  in  indiyision  by  the  owners  of  the  lots 
a)    Because  the  constructions  on  a  man'?  land  are  presumed  to  be  his.    R.  C. 

'M  Because  It  is  presumed  his  antecedent  yendors  paid  their  share  of  the  ex- 
pense of  erecting  it. 

Gexeral  Conclusion.— The  wall  is  a  common  wall  owned  in  indlyision  by  plain- 
tiff and  defendant. 
«j.   Windows,  etc.,  are  urban  seryitudes.    R.  C.  C.  712. 

(a)  View  includes  eyery  opening  which  may  facilitate  looking  out  of  a  build- 
ing.   R.  C.  C.  715. 

[b)  Ligiits  are  openings  made  for  admission  of  light.    R.  C.  C.  716. 

(oa)  View  is  a  ser%'itude  which  confers  the  right  of  preyenting  a  neighbor 
from  raising  any  buildings  to  obstruct  it.   R.  C.  C.  716. 

ibb)   Light  is  a  seryitude  which  confers  the  right  of  preyenting  a  neighbor 
from  raising  any  construction  to  obstruct  it.    R.  C.  C.  717. 

7.  Windows,  etc.  (yiew  and  light),  are  continous  seryitudes.    R.  C.  C.  727. 

8.  Windows,  etc.,  are  apparent  seryitudes.    R.  C.  C.  728. 
GkxbralConclusion.— By  the  code  an «1  by  the  jurisprudence  (5  R.  16,  H5  An.  169, 

15  An.  316,  18  An.  289)  the  seryitudes  we  claim  are  urban,  continuous  and  ap* 
parent. 

9.  Continuous  and  apparent  seryitudes  (those  claimed  by  plaintiff)  may  be  ac- 
quired by  possession  of  ten  years.    R.  C.  C  766. 

(a)  Possession  for  oyer  forty  is  shown  by  plaintiff's  witnesses.       * 
{b)    Possession  for  over  ten  is  shown  by  defendant's  witnesses. 

10.  Seryitudes  (continuous,  apparent)  may  be  acquired  by  immemorial  posses- 
sion. 

(a)  The  code  (R.  C.  C.  766)  mentions  such  servitudes  as  can  not  be  acquired  by 
immemorial  possession. 

{b)  They  are  the  same  servitudes  which  can  not  be  acquired  by  prescription. 
(r)  The  servitudes  claimed  in  the  case  at  bar  (continuous,  apparent)  are  not 
mentioned  as  nnaequirable  by  immemorial  possession. 

(d)   The  servitudes  claimed  by  plaintiff  (continuous,  apparent)  are  acquirable 
by  prescription. 
Gkmeral  Conclusion.— The  servitudes  claimed  by  plaintiff  (continuous,  apparent) 
are  acquirable  by  immemorial  possession. 

(a)  Statutory  prescription  giyes  title  through  possession  by  the  lapse  of 
time 

{b)  Immemorial  possession  giyes  title  by  a  presumption  of  lawfulness  of  the 
original  possession.   Domat,  Vol.  1,  8ecs.  2185-2187. 
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Ings, etc.,  iB  presumed  lo  haTc  baan  conBlructad  by  both  neigbbors  at  tb 
Joint  eipeose.    WellTs.  Baker,  13  An.  IIOI. 

wbicli  [he  memory  of  the  present  generation  [can  not  reaeh  should  be  ma 
talncd  and  coDflrmod.    Gotidsmlt  Roman  Law,  !jec.  81;  Lawaon  Pre.  Kt.  R 

ENBRAL  CONCLL'HION,— Tlie  serTlludes  shoulJ  be  maintained  and  eondrmed. 

.  By  "Common  lilt  J"  we  mean  tUo  "  mitoyonet*"  oltlie  yreneh  li 
id  torthe  recognillun  and  enCoreuDient  o[  a  serTlIude  ot  IlKlit,  aald 
n  acquired  by  prescription,  tbrougli  windows  In  a  wall  alleged 
hirty  years,  and  a  demand  for  lialf  the  Talue  of  tl 
id  petitioner  Is  rightfully  compelled  to  elect 
Tha  allegatlOD  of  coniiuonalty  negatives  the  Bueluslve  ownership  involyed 
the  demand  for  half  Its  value.  The  rights  of  servitude  and  ownereblp  can  i 
coexist   as  to  the  snnir  thing.    K.  C.  <;.  7B3,  «4H,fi49. 

Art.  SIT,  R.  C.  C,  providing  for  ilie  presumption  of  commonalty  as  to  wi 
separating  buildings  "as  high  as  the  upper  part  of  (he  first  story,"  Is  a  in 
translation  of  the  French  text.  The  latter  provldca  that  the  wall  is  prcsuu 
pomiijon,Jus(in'a  I'heherge,  which   means,  up  to  the  roof,   covering,  or  11 

ber^e,"  notes;  l>lctioiialre  da  L~ Academic  Franculse.  verbo  "heberge;"  I>al1 
Art.ESa;  l''leuim!nK  ft  TIbblns' Fr.  and  bng.  Die,  verba  "  Ueberge." 
ThepreBumption  GStabllahed  by  Art  6~T<C.N.  653)  Ib  to  be  strictly  constru 
A  wall  lipresiimcd  common  when  II  acparatcB  buildings.  If  It  aeparaCei 
building  from  a  vacant  lot.  It  la  not  so  presumed.  There  la  no  presumption 
CD  owDCrahlp  In  the  proprietor  of  the  vacant  lot.    He  Is  not  presumed  to  ha 

betiellt.  In  thflabsance  ot  marks  o:  commonalty,  the  wall  la  presumed  to  i 
long  to  (he  ownar  whose  building  Itaupports.  Ji/tcUmlprodrtl.  Kemolom 
Cours  deCodeClTll,Vol,  II,  ArlB.  itl4  S23,pp.!lt6'»>;;Xai'harlni,  i^,  p.  11.  n' 
Ii1iuratilun,UroltFr.,t.!i,  p.  297,  No.  303;  Toullier,  Droit  Fr..  t.  i,p.  129,  No,  1 
SIrey,  Code  Civil,  £d.  18S6. 1. 1,  p.  IG9,  nota  :i  to  Art.  663;  Marcade.'t.  2,  p,  592;  P 
dessus,  SerTltudas.  p.  laT.  Part.  Il.Chap.  II,  Sac  11,8.1,  iilBtlnctlon,  3;  Dal] 
Arl.«G:j,  auiubera  e.  '.  9  and  II.  i,  citing  Kennes.  9  Juill.  IWil ;  J.  G.  Servit,  413, 1 
«9iilPau,18  Aout,  18iM,Ibld,  J13,l;Keg,  tJuIn,  1B4S:D.  P.  (5,  I,3aSi  Aubry  et  R. 
v.l,  p.  119,  citing  UuvorglarBurToullier,  III.  1B7,  note  a:  CaurroT,  Bonnier 
RoDStaIn,  Il,lB6:l:aron"  l>ea  ActlonBPoBBeBBoireB,No.9S;  Toulller  II.  p,  3 
DemantcCourall.-'Wi,  blBlI;Coll.  nouv,  VI 1,  (46;Slr,3&,2,'J93,  Reg.  re].  1  Ju 
IB4JI1  Pau.  !8  Aout.  ISU;  BIr,  4S,  1,824;  I'au  7  Fuvrler  1862;  Sir.  62. 1,  499;  Deman 
t.1,  Sac.  1. 1,  No.  670,  p.  SIT;  Laurent  Ur.  Civ,,  t.  T  .  n.  S26,  p.  609,  citing  Arret 
Rojct  du  4  ,Iuln,  i84n  (Dalioz,  1S43,  I.  3AS). 


Moiee  it  T^tche  and  W.  B.  Lancaster  for  Defendant  and  App< 

ant: 

,  A"8BrviIude  of  light"  can  not  beacauiredbyprcBcrlplion  through  a  window  1 
wall  thacicliiBlvaowncrahlpof  which  Is  vested  in  the  person  claiming  I 
sarvltude,  See  reason  a  tor  the  suppression  of  ,\rtB,  43and  14  of  the  Code  of  II 
given  by  compilers  of  (he  Code  of  IB23  in  their  Projet,  Bd.  Ben.  Levy  A  Co  ,  It 
p.  73;l.avergne,  Tut,,vs.Lacoste,aG  An.  eoT;Jeannln  vs.  DcBlancll  An.  lU;  Id 
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rent.  Vol.  7,  No.  518,  p.  600,  Nos.  517  and  518,  pp   599,  600,  Vol.  7,     ar.  150,  par.  162, 

p.  190,  par.  142,  p.  166,  Vol.  8  No.  40,  pp.  61  and  62;  Domat  106%  1047,  lOlU;  L.  10,  D. 

nm  proed.  l,'Mde  itrvit.  proed,  urban.,  K.  C.  C.  658. 
7.    Every  proprietor  has  a  right  to  build  within  his  own  boundary  lines  above  or 

beiuv  the  soil  in  a  perpendicular  line.   R.  C.  C.  678. 
1    Aprobibition  against  building  is  a  non-apparent  servitude  and  can  be  only  es 

lAblished  by  title.    R.  C.  C.  765, 766,  728. 

9.  Continuous  apparent  servitudes  on/j/  can  be  acquired  by  prescription.    R.  C. 
C.  765. 

10.  Differently  witb  servitudes  established  by  destination  du  pf-re  de  famiile.    They 
are  not  confined  exclusively  to  continuous  apparent  servitudes  as  provided  for 
In  the  first  paragraph  of  Art.  767,  but  include  all  of  their  necessary  adjuncts  and 
connected  arrangements,  snch  as  the  situation  and  position  of  things,  indicat- 
iog  the  destination  intended  by  the  former  owner,  and  involving  that  relation- 
ship between  the  two  immovables  referred  to  in  the  second  paragraph  of  the 
article.    They  also  include  all  those  servitudes  of  which  the  ngns  are  apparent 
according  to  Art.  R.  C.  C.  769.  These  may  heditcontinuoM.  R.  C.  C.  769,  767.  Sirey, 
notes  19, 21  and  23  to  Art.  C.  N.  694,  which  is  an  exact  reproduction  of  our  Art. 
769.  He  says,  note  19,  "L'art.  694  est  applicable  aucasde  servitude  discontinue," 
citing  **Toulouse  21  Julll.  1836;  8. 87.  2.  155— p  37. 1.  91— Oaen  15  Nov.  18.36,  S.  37   2. 
iW-p.  37. 1.  583.— Cass.  26  Avril  1837. 8.  Hi.  1.  916— p.  37.  1.  304 -Douai,  ler  Juill. 
1637.  S.  38.  2.  22— p.  38, 1.  186.-Limoges,  4  Aout  1840,  8.  41.  2   99  —Cass    8  Juln  1842, 
S  42. 1.  609— p.  42.  1.  766;  17  Nov.  1847,  8.  47.  1.  .%— p.  47.  2.  664.— D.  47.  2.  377—30  Nov. 
1853,  8.  54. 1.  679— p.  55.  2  576.— p.  64  1.  17 ;  7  Avril  1863,  8.  63.  1.  369 -p.  64.  647-D.  63. 
1. 413 ;  27  Mars  1866,  8.  66.  1.  215— pp.  66.  548.— D.  66. 1.  339 ;  5  Juin  1872, 8   72.  1.  371— p. 
7i.  991.— D.  Ti.  1.  231 ;  22  Avril  1878,  8.  73  1.  276— p.  73  668.— D.  73.  1. 428  —En  ce  sens 
Merlin  Rep.,Vo.  Servit.,  8ec.  19,  n.  2 ;  Pardessus,  n.  289  et  300 ;  Solon,  n.  389;  Oaron 
Act.  Po8S.,n.  270;  Demolombe,  t.  2,  u.  821 ;  Aubry  et  Ran,  t.  3,'8ec.  252,  note  9:  Du- 
Caurroy,  Bonnier  et  Roustain,  t.  2,  n.  354;  Demante,  t.  2,  n.  549  bis;  Dupuich. 
Rev.  prat.,  1862,  p.  209  —V.  encore  Toullier,  t.  2.  p.  460  et  8." 

11.  The  attachments  to  an  opening  in  a  wall,  such  as  window  blinds  or  doors  open- 
ing and  closing,  are  apparent  discontinuous  servitudes.  The  hand  of  man  is 
reqnired  In  their  use.    R.  (J.  C.  727,  Sirey,  Note  14,  Art  C.  N.  688,  Ed.  1886. 

12.  The  servitude  of  light  defined  by  Art.  R.  C.  C.  717  is  of  two  kinds,  the  apparent 
and  positive,  and  the  non- apparent  and  negative.  R.  C.  C.  717,  728;  Cooper's 
Justinian,  p.  470;  Laurent,  t  8,  Sec.  IV,  143,  p  1?2. 

13.  If  one  of  adjacent  proprietors  should  violate  the  prohibition  contained  in  Art. 
696,  R  G.C  ,  by  making  openings  in  the  common  wall  he  can  only  acquire  by 
prescription  the  right  to  have  the  openings  there— which  would  be  a  servitude 
in  its  continuous  apparent  aspect.  He  could  not  acquire  the  non  apparent, 
indefinite  right  to  prevent  his  neighbor  from  building  on  his  own  property  op- 
posite said  openings.  Projet  of  the  compilers  of  the  Code  of  1825,  Ed.  Ben.  Levy 
ft  Co.,  p.  73,  reasons  for  suppression  of  Articies  43  and  44,  Code  of  1808;  R  C  C. 
696,  766,  76**,  728;  C.  N.  677,  678;  Laurent,  Vol.  8,  p.  54;  Taylor  vs.  Boulware,  .35 
in.  471. 

li  The  right  In  an  adjacent  proprietor  to  make  a  wall  common  under  Arts.  R.  C. 

C.  676 or  684.  Is  indefeasible  and  imprescriptible.    .Jeannin  vs.  DoBlanc,  11  An. 

465:  Lavergne,  Tutrix,  vs.  Lacoste,  26  An.  507. 
15.  Trivial  attachments  made  to  a  wall  on  the  boundary  line  between  two  lots,  the 

ezclnsive  property  of  which  is  vested  In  one  of  the  proprietors,  can  not  have 

the  effect  of  forfeiting  the  right  of  the  other  proprietor  to  make  the  wall  com- 
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mon  or  to  withdraw  the  attaeliiuents,  and  pay  such  damages  as  ho  may  bave 
caused.     K.  C  C.  676,  6S4. 

l»j.  Nor  can  Huch  acts  be  urged  as  an  estoppel  (pleaded  after  trial),  against  the  con  - 
sideration  of  positive  uncontradicted  proof  of  uon -commonalty  of  the  irall 
shown  during  the  trial,  and  no  objection  made  to  the  introduction  of  the  evi- 
dence. 

IT.  Nor  can  a  serTitude  of  light  based  upon  the  prescriptions  often,  twenty  and 
thirty  years  as  to  openings  in  said  wall  because  of  its  continuous  existence  of 
commonalty  for  that  period  of  time,  be  acquired  through  the  agency  of  such 
a  plea,  based  upon  the  trivial  acts  referred  to. 

IS.  Plaintiff's  remedy  In  such  a  case  Is  to  enforce  the  conditions  precedent  upon 
which  the  right  to  such  use  is  based.  Florance  vs.  Maillot,  22  An.  114;  Lavergne 
vg.  Lacoste,  26  An.  5()7;  Chism  &  Boyd  vs.  Lefebre,  27  An.  199;  Costa  vs.  White- 
head &  Carroll,  20  An.  341;  Auch  vs.  Labouisse,  20  An.  554;  Davis  vs.  Grallhe,  14 
An.  .S38;  Grailhe  vs.  Uown,  1  .\n.  140;  Murrell  vs.  Fowley  et  al.,  3.  An.  165. 

l\K  private  individuals  can  not  secure  the  abatement  of  a  nuisance  arising  from 
the  erection  of  a  building  in  violation  of  city  ordinances  unless  special,  par- 
ticular damages  are  alleged  and  proved.  Blanc  vs.  Murray,  .S6  An.  162;  Werges 
vs.  R.  K.  Co.,  .S6  An.  641 ;  Cooley  on  Torts,  2d  ed.,  pp  732,  7;  Wood  on  Nuisances, 
2d  ed.,  Sees. 645,  646,  668;  Wait's  Actions  and  Def.,  Kd.  1885,  p.  107,  Sec.  8,  Vol.  2,  p. 
108;Soltau  vs.  Deheld,  9  Eng.  Law  and  Eq.  104;  Milhau  vs.  Sharp,  27  N.  Y.  (13 
Smith)  611;  Pierce  vs.  Dart,  7  Cow.  609 ;  Francis  vs.  Schoelkoff,  53  N.  Y  (8  Sick) 
152:  Ford  and  Wife  et  al.  vs.  Groves,  29  Md.  188,  194;  Clark  vs.  Ice  Co.,  29  Mich. 
508;  Brown  vs.  Perkins  and  Wife,  12  Gray,  Mass.  100;  Houck  vs.  Wachter,  34  Md. 
265;  Lawson's  Rights,  Rem.  and  Act.,  Vol.  6,  Par.  2%1,  2970. 

20.  To  recover  judgment  for  damages  the  amount  must  be  fixed  with  clearness  and 
certainty.  Lallande  vs.  Bull,  21  An.  185;  Gebelin  vs.  Hamilton  &6cott,  18  An. 
646;  Dangerfleld  vs.  Fauver,  19  An.  172;  Sutton  vs.  Mock,  18  An  597;  Kearnry, 
Blois  ACo.  vs.  Hauche,  18  An.  116;  15  An. 268, 457;  22  An  378;  19  An.  121. 

21.  Where  a  Judgment  recognizes  plaintiff's  demand  for  a  servitude  of  light  and 
orders  defendant  to  remove  his  obstruction  to  said  light  (such  obstruction 
being  a  building  opposite  plaintiff's  window),  and  where  it  is  further  ordered 
that  in  default  of  his  compliance  w^ithin  thirty  days  the  sheriff  shall  remove 
said  obstruction,  so  as  to  allow  plaintiff  the  exercise  of  his  servitude  of  light, 
and  said  judgment  does  not  state  specifically  the  distance  the  building  Is  to  be 
removed,  it  is  void  for  want  of  eertainty.  A  judgment  should  not  depend  for 
its  execution  upon  the  discretion  of  the  slieriff.  Black  on  Judgments, Sees.  116, 
117, 118;  Copley  vs.  Bonnes  et  al  ,  7  An.  578;  Williams  vs.  Kelso,  7  La.  406. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  is  the  owner  of  an  improved  lot  in  this  city 
which  he  purchased  from  Mrs.  Emma  Reese. 

The  building  improvement  is  a  two -story  dwelling  house  con- 
structed years  ago. 

Witnesses  residing  in  the  neighborhood,  advanced  in  years,  did 
not  know  when  it  was  built.  They  saw  it  in  their  youth  where  it 
now  is. 
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One* half  of  one  of  the  walls  was  constructed  on  the  lot  which  now 
belongs  to  the  defendant. 

It  is  not  proven  that  any  of  defendant's  authors  contributed  in 
any  manner  to  the  building  of  this  wall. 

There  are  eight  windows  in  this  wall — four  in  the  first  story  and 
the  others  in  the  second. 

Four  of  these  windows  have  blinds,  opening  and  closing  on  their 
binges. 

The  defendant  bought  the  adjacent  lot,  on  which  the  said  wall 
putly  rests,  from  the  Firemen's  Building  Association. 

The  structures  on  defendant's  property  were,  at  the  time  of  his 
purchase,  two  small  houses;  one  an  old  frame  cottage  fronting  on 
the  street  with  one  of  its  side  walls  eztf'nding  from  the  banquette  to 
the  front  comer  of  plaintiff's  house,  on  or  near  the  boundary  line  of 
the  two  premises.    The  other  was  in  the  rear  of  this  lot. 

The  shutters  of  defendant's  cottage  opened  on  plaintiff's  flower 
garden  in  front  of  his  house. 

The  defendant  had  eighteen  inches  cut  off  the  western  side  of  the 
building  (the  side  adjacent  to  plaintiff's  lot) ,  and  reduced  its  width 
by  that  number  of  inchee.  His  shutters  no  longer  open  on  plain- 
tiff's lot. 

The  space  between  the  two  corners  of  plaintiff's  building  and  de- 
fendant's cottages,  separated  by  eighteen  inches  cut  off,  as  just 
mentioned,  was  closed  by  a  wall  about  seven  feet  high. 

Another  building,  the  one  in  the  rear  of  the  lot,  was  moved  by 

defendant  against  the  wall  of  plaintiff,  leaving  a  space  along  the 

wall  between  this  moved  building  and  defendant's  cottage  in  front. 

This  space  was  afterward  taken  up  with  a  new  structure  against 

plaintiff's  wall  and    connecting  defendant's  cottage  with  the  said 

moved  building. 

There  is  no  window  in  that  wall  opposite  this  part  of  the  building. 

The  uprights  of  the  building  touch  the  wall  of  the  plaintiff.    These 

uprights  average  three  by  four  inches  in  thickness. 

Laths  were  nailed  thereon  and  afterward  the  inside  wall  was  plas- 
tered. 

This  part  of  the  building  has  no  wall  on  the  outside  other  than 
plaintiff's. 
The  frame  of  each  of  the  defendant's  buildings  is  self- supporting. 
Four  of  the  windows  are  almost  entirely  closed  by  the  wall  of  de- 
32 


mm'' 


I  f 


itf 


I  '^ 


I  k 


I  i 


I  1 


1  '■ 


w. 


L  I 


■  I 

V 

1 

i  1  'i-,'i 

,  \ 

\ 

i 

A. 


\  ^ 


^i 


1  I  ..I 


I    I 


«    1 


498 


SUPREME  COURT  OP  LOUISIANA. 


Oldstein  vs.  Building  Association  et  al. 


fendant's  building.     That  part  not  closed  by  the  wall  was  closed  by 

« 

the  defendant  with  boards. 

Defendant's  buildings  are  covered  with  slates. 

Where  the  roof  touches  the  wall  there  is  a  coat  of  plaster,  serving: 
as  a  valley  or  conduit  to  the  rain  falling  on  the  roof. 

A  shed  was  constructed  in  the  rear  of  the  last  building,  one  of  the 
walls  of  which  completely  obstructed  two  windows. 

The  two  remaining  windows  were  closed  at  first  with  boards, 
afterward  screens  were  erected. 

Plaintiff's  vendor  states,  as  a  witness,  that  the  closing  of  the  win- 
dows darkened  the  apartments  of  the  house  and  caused  dampness. 

It  was  her  reason  for  selling,  she  saye. 

A  skylight  was  opened ;  it  did  not  give  sufficient  light,  another  wit- 
ness testifies,  and  it  is  necessary,  at  times,  to  light  the  gas  in  the 
kitchen. 

They  also  testify  that  the  value  of  the  property  was  depreciated ; 
the  danger  from  fire  was  increased. 

PLEADINGS. 

Plaintiff  alleges  that  the  wall  is  a  party  wall,  and  that  the  defend- 
ant had  no  right  to  close  his  windows,  which  during  more  than  thirty 
years  had  given  access  to  light  and  air. 

That  his  possession  and  that  of  his  antecedent  owners  entitles  him 
tc  these  windows. 

That  the  defendant  has  annoyed  and  harassed  him  by  depriving 
him  of  light  and  air. 

For  damage  to  his  property,  deprivation  of  light  and  air,  and  the 
value  of  half  of  the  wall  he  claims  $4500. 

The  defendant  excepted  to  plaintiff's  petition  on  the  ground  that 
his  allegations  were  contradictory,  and  his  demands  inconsistent, 
and  that  he  should  be  made  to  elect  one  or  the  other. 

In  compliance  with  the  court's  ruling,  plaintiff,  after  having  re- 
served a  bill  of  exception  to  the  ruling,  elected  to  abandon  the  de- 
mand for  the  value  of  the  wall  and  rested  his  case  on  its  being  a 
wall  in  common. 

The  defendant  filed  a  general  denial,  and  in  addition  alleged  that 
his  acts,  on  his  premises,  were  in  pursuance  of  his  legal  rights  as 
owner. 

The  plaintiff  also  filed  a  special  plea  of  immemorial  possession  and 
pleaded  the  prescription  of  ten,  twenty  and  thirty  years. 
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He  also  filed  a  plea  in  estoppel,  based  on  defendant's  allegation 
ia  his  answer,  that  in  acting  as  he  bad,  he  pnrsned  his  legal  rights  as 
owner. 

The  jndg^  of  the  District  Court  maintained  the  pleas  of  prescrip- 
tion and  estoppel  and  ordered  that  the  hindrances  be  removed,  and 
recognized  a  servitude  of  light  and  air  as  described  in  the  petition. 


The  owner  of  a  lot  in  a  city  who  first  builds  in  a  place  not  sur- 
Toonded  by  walls  may  rest  one -half  of  his  wall  on  the  land  of  his 
neighbor.     C.  C.  676. 

There  is  conflict  between  the  article  just  referred  to  and  Art.  505, 
C.  C. 

Under  the  latter  the  ownership  of  the  soil  carries  with  it  the  im- 
provements. 

Under  the  former  he  has  the  right  to  erect  a  construction  on  the 
owner's  property  and  to  remain  the  owner  until  his  neighbor  may 
choose  to  make  it  a  wall  in  common. 

Built  at  his  expense,  he  is  the  owner.  Jeannin  vs.  DeBlanc,  11 
An.  465;  Lavergne  vs.  Lacdste,  26  An.  507. 

In  each  of  the  cases  just  referred  to,  the  wall  which  was  the  sub- 
ject of  litigation  was  built  at  the  individual  expense  of  one  of  the 
neighbors  and  rested  upon  the  line  of  division  of  the  properties  ad- 
jacent one  to  the  other.  In  each  it  was  held  that  the  wall  was 
owned  by  the  proprietor  at  whose  expense  it  was  built. 

The  case  principally  relied  upon  by  the  plaintiff  is  not  similar. 

The  two  buildings  were  separated  by  a  wall  in  common;  it  was  pre- 
turned  common,  for  the  reason  that  each  building  on  the  respective 
lots  rested  on  the  whole  wall.  It  was  decided  that  the  flues  in  this 
wall  also  were  in  common  as  well  as  the  wall  used  by  both  pro- 
prietors.    Weill  vs.  Baker,  39  An.  1102. 

Ill  the  pending  case,  prior  to  moving  the  buildings  as  before 
stated,  there  was  no  structure  against  or  near  the  wall. 

The  fact  that  this  wall  separated  defendant's  lot  from  plain tifiP's 
houses  does  not  make  it  a  wall  in  common. 

Every  wall  which  separates  a  yard  and  garden  in  a  city  shall  be 
presumed  to  be  common.     C.  C.  677. 

This  article  corresponds  to  Art.  656  of  the  C.  N. 

Baudry  Lacantinerie  commenting  upon  the  latter  says : 
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"The  wall  wbich  BeparfttesahoiiBe  from  a  garden  or  lot  is  not  pi 
gamed  a  wall  fn  common  (mitoyen). 

"The  law  reads  between  boildioge;  and  between  encloeare  and  gi 
den,  and  not  between  a  bnilding  and  anencloenre  and  gardei 
Vol.  1,  p.  884. 

"The  owner  of  the  encloenre  or  of  the  garden  has  not  the  sai 
interest  in  conetrnctlng  the  wall  as  the  proprietor  of  the  bonec 
lb. 

He  can  not  be  forced  to  surrender  part  of  his  land  and  made 
pay  the  cost  and  valne  of  the  wall,  althongh  of  no  service  to  him 
building. 

The  ownership  remains  in  the  one  who  has  had  it  constmcted  on 
the  owner  of  the  adjacent  lot  makes  It  a  wall  in  ccmmon. 

"  The  defendant  contends  that  antil  the  wall  is  made  common  Ii 
her  exclDBive  property  *  *  *  it  appears  to  me  that  view  of  t 
case  U  correct."     11  An.  466. 

It  was  decided  in  said  case  that  plaintiff  did  not  have  a  right 
action  to  have  the  window  closed  in  a  wall  which  he  did  not  choc 
to  make  a  party  vjall. 

It  Is  obvious  that  in  order  that  prescription  may  be  acquired  t 
owner  mnst  be  able  to  assert  hie  right.    ' 

"  The  wall  belonged  to  plaintiff  in  fall  ownership  nntil  the  owi 
of  the  contlgaoas  lots  should  pay  for  half  of  it,  and  this  right  woi 
exist  eo  long  aa  that  wall  stood."     26  An.  607. 

It  is  in  some  respects  different  under  the  French  Code.  In  a  ct 
in  which  the  facte  were  somewhat  similar  to  those  of  the  case  at  I 
the  plea  of  immemorial  poBBeesioa  was  maintained. 

The  grounds  were  that  the  owners  of  the  adjacent  estate  before  t 
wall  had  been  made  one,  in  common,  had  the  right  to  have  the  wi 
doWB  closed  before  mahing  it  a  party  wall. 

"  They,  the  said  parties,  permitted  a  servitude  to  be  establish 
which  they  might  have  prevented." 

"  Legislation  and  jurisprudence  have  established  that  servitn 
of  light  can  be  acquired  by  prescription."  Montagnac  vs.  Monttg 
Cassation,  1869,  p.  387. 

In  Jeannin  vs.  DeBlanc,  the  reverse  is  decided,  "  the  wall  beloc 
exclusively  to  the  party  who  built  the  wall."  The  right  of  acti 
"  remains  in  suepense  until  it  is  made  a  wall  in  common." 

This  decision  ie  not  the  only  authority. 
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Under  the  Code  of  1808  the  proprietor  of  a  wall  not  in  common 
adjoining  the  estate  of  another  had  the  right  to  make  windows  under 
certain  restrictions. 

The  articles  conferring  the  right  were  not  incladed  in  the  Code  of 
1825.  The  reasons  given  for  the  suppression  of  those  articles  show 
that  it  was  not  the  intention  to  prohibit  the  openings  in  walls  thus 
situated. 

'^^Nofus  avons  cm  devoir  supprtTner  ces  deux  articles  qui  preaci" 
neni  au  propriStaire  d^un  mur  nonmitoyen  joignant  immediatement 
Vheritage  d^autrui  de  n'y  faire  des  ouverturea  ou  fenitres  qu^a  une  cer 
taine  hauteur,  et  avec  des  hurreaus  ou  a  verre  dormant.  Nous  avons 
peiM^  que  chacun  doitHre  le  maitre  defaire  dans  sonbien  ce  qui  lui 
plait  et  par  consequent,  d^ouvrir  dans  son  mur  telles  fenHres  que 
bon  lui  seimble.^^  Travaux  Pr^paratoires,  page  73.  (La.  C.  C.  of 
1825.) 

The  question  had  been  previously  considered  in  this  and  other 
States  and  the  doctrine  has  since  been  followed  in  numerous  well 
considered  cases. 

"  The  simplest  rule,  and  that  best  suited  to  a  country  like  ours,  in 
which  changes  are  continually  taking  place  in  the  ownership  and 
use  of  lands,  is,  that  no  right  of  the  said  character  can  be  acquired, 
that  is,  the  prescriptive  right  to  light  and  air,  without  express  grant 
of  an  interest  in  or  covenant  relating  to  the  lands  over  which  the 
right  is  claimed."  Wait's  Actions  and  Defences,  Vol.  I,  p.  297,  p. 
295  et  alia. 

The  French  text  writers  are  equally  as  clear  as  to  the  right  of  the 
owner  of  lot  adjacent  to  build  on  his  property.  The  owner  who  has 
possessed  during  thirty  years  windows  at  a  prohibited  distance,  has 
acquired  the  right  to  conserve  them.  But  has  he,  in  addition,  ac- 
quired the  right  to  prevent  the  neighbor  from  constructing  on  his 
land  buildings  near  enough  to  render  the  lights  useless?  The  an- 
swer of  the  commentator  is  in  the  negative.  Mourlon,  Vol.  I,  p. 
861. 
Equally  as  clear  is  Laurent,  Vol.  8,  p.  54: 

£ff,  dans  un  mur  joignant  immMiatetnent  Vheritage  d^autrui,  il  pra- 
iique  des  vues  au  lieu  de  jours,  sHl  les  possede  pendant  trente  ans,  il  aura 
recouvri  la  liberty  de  son  heritage,  la  servitude  Ugale  de  V article  676 
sera  iteinte,  Mais  il  n^aura  acquis  aucun  droit  sur  Vh&ritage  du  voisin, 
eelui'ci  conserve,  de  son  c6U,  la  liberty  de  son  h&ritage,  il  peut  con- 
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struire  mJhne  contre  leafenitres  de  son  voisin,  aana  Hre  tenu  de  respec- 
ter un  pr^teddu  droit  de  vue  qui  n^existepas. 

The  wall  is  not  a  party  wall. 

The  owner  of  the  adjacent  lot  has  not  paid  its  cost,  nor  its  value. 

His  building^  were  not  erected  against  the  wall  to  snpport  any 
weight. 

The  testimony  gives  rise  to  the  immediate  impression  that  defend- 
ant's buildings  were  constructed  against  the  wall  to  close  the  windows 
so  as  to  prevent  servants  and  children  from  prying  upon  the  privacy 
of  his  dwelling  and  premises. 

The  plaintiff  contends  that  it  is  a  partition  wall  in  order  evidently 
to  establish  a  servitude  of  light. 

If  we  were  to  maintain  plaintiff's  contention  that  the  wall  is  one  in 
common,  prescription  would  at  most  commence  to  run  from  the  time 
the  buildings  were  moved  against  the  wall.  This  would  not  be  of 
any  service  to  his  cause.  The  acquisition  of  the  right  would  not  have  a 
retroactive  effect.  There  was  no  estoppel  on  the  part  of  the  defend- 
ant. The  allegation  in  his  answer  that  he  acted  in  pursuit  of  his 
right  as  owner  is  not  such  an  admission  as  makes  it  conclusive  that 
the  wall  was  in  common. 

The  wall  not  being  a  party  wall,  the  neighbor  had  no  right  to  its 
use,  and  was  without  authority  to  close  the  windows  as  was  done. 

The  plaintiff  having  alleged  a  party  wall  and  the  defendants  hav- 
ing denied,  each  manifestly  against  his  interest,  we  treat  the  ques- 
tion as  an  original  question  and  base  our  conclusion  on  the  testimony, 
which  establishes  that  it  was  not  in  common. 

'^  Generally  a  party  is  not  estopped  by  assuming  a  position  forced 
upon  him  by  the  opposite  party."  A.  and  Eng.  E.,  Vol.  7,  p.  20; 
Greenleaf,  Vol.  1,  p.  34. 

Plaintiff  urges  that  a  city  ordinance  has  been  violated  relating  to 
the  moving  and  remodeling  wooden  buildings.  Private  individuals 
have  no  right  of  action  unless  they  have  personally  suffered  dam- 
ages. 

**  Ownership  gives  the  right  to  use,  to  enjoy  one's  property  in 
the  most  unlimited  manner  not  prohibited  by  law."  0.  0.  491  and 
450. 

The  allegations  with  reference  to  damages  were  not  proven,  and 
plaintiff  is  therefore  left  without  cause  of  complaint  on  account  of 
the  said  violation. 
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The  additional  danger  from  fire  was  not  shown,  or  any  increase  in 
the  rate  of  insurance. 
No  depreciation  in  the  value  of  the  property  was  proven. 
The  vendor  to  plaintiff  says  that  after  the  structures  had  been 
moved  against  her  wall  she  accepted  $1000  less  than  the  price  b,% 
which  she  had  previously  offered  the  property. 

This  statement  uncorroborated  by  other  testimony  does  notestab- 
lieh  the  difference  in  the  value  of  the  property,  which  should  be 
shown  by  direct  r.  ference  to  the  value  of  the  house,  before  the  mov- 
ing and  after,  and  not  by  what  a  vendor  asked  one  day  and  deter- 
mined to  accept  the   next.     The    plaintiff    lastly  urges    that  the 
city  ordinance  was  not  only  violated,  but  that  the  defendant  in 
violating  it  had  conceded  his  breach  of  the  law  and  fixed  matters  sp 
as  to  prevent  an  injunction. 

Our  conclusion  makes  it  unnecessary  to  consider  this  proposition 
at  length. 

The  defendant  had  no  right  to  close  windows  as  he  did  and  to 
baild  against  and  use  his  neighbor's  wall  as  he  did. 

Plaintiff  had  no  right  under  said  city  ordinance  (actual  damages 

not  having  been  proven)  to  prevent  him  from  moving  his  buildings. 

The  defendant  has  the  right  to  make  the  wall  one  in  common  by 

paying  half  it-s  value,  or  he  can  build  as  near  to  plaintiff's  wall  as  he 

chooses,  provided  his  structures  do  not  touch  his  wall. 

The  judgment  appealed  from  is  affirmed  in  so  far  as  it  orders  that 
the  boards  nailed  on  the  windows  and  any  of  defendant's  structures 
touching  plaintiff's  wall  be  moved  and  made  not  to  touch  it ;  also  in 
80  far  as  it  orders  the  plaster  serving  as  a  valley  or  conduit  for  water 
to  be  taken  off  plaintiff's  wall. 

It  is  amended  by  rejecting  plaintiff's  demand  to  have  them  moved 
any  further  than  to  prevent  their  touching  plaintiff's  wall. 
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No.  10,917.  iJLift.^ 

44    603 

Mbs.  Emma  Bbrthblot  vs.  Mrs.  J.  E.  Fitch  et  al.  i^?   _®7 

Collation  is  founded  on  the  equality  which  should  preTail  among  children,  and         44      503| 

the  parpose  Is  to  restore  the  property  or  its  value  to  the  succession,  so  that      ^ J_' 

tbe  heir  will  receive  bis  portion  as  if  no  donation  had  been  made. 

If.  as  to  Immovables,  the  donee  elect  to  collate  in  kind,  the  property  belongs  to 
tbe  snccession  as  of  the  date  of  the  donor's  death. 
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He  will  be  chargecl  rent  for  the  property  from  the  time  of  the  opening  of  the  suc- 
cession. 

He  is  entitled  during  that  time  to  the  taxes  paid  by  him,  and  the  insurance. 

He  also  has  the  right  to  repairs  made  at  his  expense  covered  by  the  provisions  of 
Articles  1256  and  1257  of  the  C.  C. 

The  donee  of  morable  must  collate  by  taking  less.  1283  C.  C. 

The  waiver  of  all  rights  by  the  usufructuary  in  favor  of  one  of  the  heirs  in  so  far 
as  concerns  her  portion  does  not  give«valid  cause  to  object.to  a  partition.  The 
usufructuary  has  the  right  to  waive  the  entire  right.  She,  therefore,  can  waive 
a  part  on  a  property  falling  to  one  of  the  heirs. 

A  defendant  who  has  not  appealed  can  not  avail  himself  of  the  appeal  of  his  co- 
defendants.    A  Judgment  can  not  be  amended  as  between  co- appellees. 

Immovable  property  in  another  State  lielonging  to  heirs   must  be  administered 
under  its  laws. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
-   King,  J. 
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Henry  P,  Dart,  Farrar,  Jonas  &  Kruttschnitt  and  Samuel  L,  Gilmore 
for  Plaintiff  and  others,  Appellants : 

.  In  partition,  the  heir-at-law  and  donee  of  movables  is  bound  to  collate  their 
value  at  time  of  donation.  As  to  immovables,  if  the  donee  collate  in  kind,  the 
property  belongs  to  the  succession  as  of  the  date  of  the  donor's  death ;  and  in 
that  event  is  debtor  the  expenses  placed  upon  it  and  necessary  for  its  preser- 
vation or  for  keeping  the  property  in  proper  order,  as  also  all  taxes;  and  is 
credited  with  the  rents  from  the  date  of  the  opening  of  the  succession.  If  the 
collation  be  made  in  kind,  the  donee  is  entitled  to  recover  none  of  his  expenses 
prior  to  the  opening  of  the  succession,  except  such  as  were  absolutely  neces- 
sary to  the  preserviition  of  the  thing.  C.  C.  1263-56  57-58  and  1268;  I^urent,  Vol. 
XI,  p.  15;  Aubry  ft  Rau,  Vol.  VI,  p.  633. 
2.  When  property  is  given  to  children  by  the  father  and  mother,  between  whom 
a  community  exists,  the  collation  is  due  one-half  to  the  estate  of  each.  Baillo 
vs.  Baillo,  6  N.  S.  2.W;  2  An.  630. 


W.  8,  Benedict  for  Appellee  cited:      C.  C,  Arts.  1227-28,  1284, 
1286,  1242;  5  N.  S.  228;  2  An.  680;  14  An.  625. 


Gilmore  fi  Baldwin  for  Defendant  and  Appellee. 


\ 


The  opinion  of  the  coort  was  delivered  by 

Breaux,  J.  Plaintiff  petitions  for  a  partition  as  one  of  the  heirs 
of  her  late  father  John  Henderson,  and  to  have  returned  to  the  mass 
of  the  succession  (either  in  kind  or  by  taking  less)  the  property 
which  two  of  the  heirs  have  received  in  advance  of  their  shares,  in 
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order  tbat  this  property  may  be  divided  together  with  the  other  effects 
of  the  sacoession. 

One  of  the  heirs  filed  an  exception  to  the  suit  on  the  g^ronnd  that 
prior  it  was  necessary  to  know  the  assets  and  liabilities  of  the  snc- 
cession,  in  order  that  the  judgment  might  settle  the  rights  of  the 
parties. 

The  court  overruled  this  exception. 

This  heir  denies  in  her  answer  that  she  is  indebted  to  the  succes- 
sion.    She  also  denies  that  any  collation  is  due  by  her. 

She  alleges  that  her  brothers  and  sisters  have  received  from  their 
father  an  amount  equal  to  that  which  she  has  received. 

Another  heir  admits  that  she  received  real  estate  from  her  father, 

and  adds  that  only  half  is  subject  to  collation,  because  her  mother 

is  living,  and  the  property    donated   belonged  to  the  community. 

The  remaining  heirs  also  pleaded  the  general  issue,  and  express 

their  consent  to  a  partition,  subject  to  the  right  of  usufruct  of  their 

mother. 

The  latter  is  also  a  party  to  the  suit. 

In  her  answer  she  admits  that  she  has  waived  the  usufioict  al- 
lowed her  by  law  on  the  share  of  plaintiff  in  the  estate  of  her 
father. 

The  judge  of  the  District  Court  ordered  a  partition  to  be  made, 
and  the  judgment  decrees  that  the  heirs  shall  collate  the  property 
donated  and  that  the  taxes,   insurance  on  the  property  and  neces- 
sary repairs  be  deducted  from  the  time  mentioned  in  the  judgment. 
From  this  judgment  the  plaintiff  appeals. 

The  order  overruling  the  said  exception  gives  no  ground  for 
defence.  For  the  purpose  is  to  ascertain  the  assets  and  liabilities  of 
the  snccession. 

Proof  of  these  can  not  be  required  as  a  condition  precedent  to 
maintain  the  suit. 

The  jadge  orders  the  partition  and  regulates  the  manner  in  which 
it  shall  be  made,  as  well  as  the  collations.  They  are  among  the  first 
^cts  to  establish  the  assets  and  liabilities  of  the  succession. 

On  the  Merits. 

Collation  is  founded  on  the  absolute  equality  which  should  prevail 
di  vici^lQg  property  of  the  father  or  mother  among  children  or  other 
^Wni    descendants. 
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The  donations  made  did  not  stipulate  that  they  constitnted  an 
extra  portion. 

At  the  time  of  the  donor's  death  they  were  in  excess  of  the  dis- 
posable portion  of  his  estate. 

The  court  in  the  judgment  appealed  from  fixed  the  value  of  the 
immovable  property  at  the  time  the  succession  was  opened  and  at 
which  the  collation  should  be  made  in  the  event  that  the  donees  elect 
to  collate  by  taking  less,  as  required  by  Art.  1269,  C.  C. 

The  appreciation  of  the  testimony  in  this  respect  by  the  district 
judge  impresses  us  as  just  and  eminently  correct:  that  donated  to 
Mrs.  Magionisat  $14,000;  that  donated  to  Mrs.  Fitch  at  $3100. 

The  latter^  is  properly  ordered  to  collate  one -half  the  property 
donated  to  her  by  her  father  as  head  and  master  of  the  community. 
With  reference  to  the  expenses  on  the  immovable  property  in  case  the 
donor  elects  to  collate  in  kind:  the  court  a  qua  ordered  that  the 
donees  be  charged  with  the  rental  of  the  property  from  the  opening 
of  the  succession  and  fixed  the  amount  due  by  Mrs.  Maginnis  for 
rent  at  $80  a  month  on  the  immovable  property  donated  to  her.  This 
was  proven  as  being  a  fair  amount  and  was  properly  allowed. 

We  do  not  discover  any  error  in  ordering  that  the  necessary  re- 
pairs, taxes  and  insurance  paid  during  the  time  the  rent  is  charged 
on  the  property  be  deducted. 

They  were  useful  and  unavoidable  expenses  incurred  during  the 
time  that  the  rent  was  being  paid. 

Expenses  in  immovable  property,  in  case  of  collation,  are  dis- 
tinguishable by  three  kinds: 

Necessary,  useful,  and  those  for  mere  pleasure. 

The  first  is  charged  when  they  were  necessary  to  preserve  the 
thing. 

The  second  should  be  deducted  when  the  value  of  the  real  estate 
has  been  increased  thereby. 

The  third  should  not  be  charged  at  all. 

The  donee  has  the  right  to  take  them  away  if  he  can  without  in- 
juring the  estate  and  leave  things  in  the  situation  they  were  at  the 
time  of  the  donation.     1258  C.  C. 

With  reference  to  necessary  repairs,  it  is  said  that  the  donee  has 
the  right  to  reimbursement  when  he  has  acted  as  a  prudent  admin- 
istrator should ;  that  is,  has  had  the  work  done  as  cheaply  as  pos- 
sible, and  has  acted  for  the  best  in  every  respect. 
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'^  The  decujus  would  have  been  obliged  to  make  the  expense  had 
be  been  the  owner;  he  would  not  have  had  the  repairs  made  for 
less;  it  is,  therefoie,  just  that  his  succession  should  indemnify  the 
donee."     Baudry  Lacantinerie,  Vol.  *i,  p.  186. 

This  commentator  illustrates  what  are  necessary  repairs,  by  refer- 
ence to  the  reconstruction  of  a  wall  threatening  to  fall  or  the  eleva- 
tion of  an  embankment  and  the  repairs  to  prevent  this.  The  useful 
repairs  are  such  as  a  prudent  owner  would  make.  They  must  be  sub- 
stantial and  improve  the  value  of  the  property. 

The  reasons  for  judgment  and  the  judgment  establish  that  neces- 
sary repairs  and  useful  repairs  improving  the  value  of  the  property 
are  to  be  deducted,  such  as  the  cost  of  the  Barber  asphalt  pavement, 
$602,  and  the  amount  paid  F.  Jehnke  also  for  paving,  $270,  to  which 
the  donee  has  a  right. 

The  donee  has  no  claim  for  expense  in  substituting  one  iron  fence 
for  another,  it  being  proven  that  the  first  was  not  out  of  repair. 

The  other  items  which  are  not  covered  by  the  definition  of  repairs 
improving  the  value  of  the  property  or  necessary  must  be  rejected. 

The  same  principle  applies  in  all  respects  to  the  immovable  prop- 
erty of  the  other  defendant,  Mrs.  Fitch. 

The  plaintiff  alone  appeals. 

All  the  appellees  except  one  have  filed  an  answer  to  the  appeal 
alleged  to  have  been  taken  by  Mrs.  Anna  L.  Maginnis. 

She  is  not  an  appellant. 

As  between  the  appellees  the  several  demands  were  passed  upon 
by  the  judgment  below. 

There  can  be  heard  on  appeal  only  those  who  are  actually  appel- 
lants.    12  An.  846. 

Therefore  the  question  of  repairs  is  reduced  to  the  issue  presented 
by  the  appeal  against  those  called  upon  to  collate. 

Usufruct. — One  of  the  defendants  files  an  objection  on  the  ground 
that  the  survivor  in  community  has  no  right  to  renounce  her  usu- 
fmct  in  favor  of  one  of  the  heirs. 

The  waiver  was  made  in  favor  of  plaintiff,  who  is  one  of  the 
owners. 

If  after  the  partition,  or  even  before,  the  usufructuary  waives  her 
Tight  as  to  an  heir,  this  gives  no  valid  objection  to  the  partition  of 
the  property.  She  has  the  right  to  waive  the  whole;  she  therefore 
can  waive  a  part.     Totum  in  toto  et  totum  in  qualibet  parte. 


508 


SUPREME  COURT  OP  LOUISIANA. 


Uerthelot  vs.  Fitch  et  al. 


The  movable  property  must  be  collated  by  taking  less  at  its  ap- 
praised value  at  the  time  of  the  donation.  C.  C.  1283.  The  value 
was  correctly  fixed,  we  think. 

The  wear  and  decay  since  they  were  purchased  and  presented  to 
the  donees  should  not  be  taken  into  account  in  establishing  the 
rights  of  the  parties,  for  the  donee  of  movables  is  bound  to  collate 
their  value  at  the  time  of  donation. 

We  agree  with  the  learned  judge  of  the  District  Court  that  plain- 
tiff has  received  no  property  from  her  father,  and  owes  no  debts  for 
which  she  is  bound  to  collate. 

The  claims  made,  if  proven,  come  within  the  exception  stated  in 
Art.  1244  of  the  Civil  Code. 

One  of  the  defendants  claims  that  certain  real  estate  in  Missis- 
sippi should  be  brought  into  the  settlement  of  the  succession. 

The  question  was  not  passed  upon  by  the  court  a  qua.  Neither  in 
the  reasons  for  judgment  nor  in  the  judgment  is  there  anything 
stated  about  real  estate  in  which  the  succession  has  interest  in  an- 
other State. 

In  the  absence  of  any  decision  as  to  this  property  by  the  court 
below,  this  CDurt  will  not  decide  any  issue  affecting  it. 

In  the  second  place,  the  claim  is  made  by  one  of  the  appellees 
against  her  co-appellees. 

The  judgment  can  not  be  amended  as  between  them. 

We  see  no  reason,  however,  not  to  add  that  immovable  property 
in  another  State  belonging  to  heirs  must  be  administered  under  its 
laws.  3  N.  S.  1;  7  N.  S.  44;  12  R.  306;  9  R.  438;  5  An.  158;  14  An 
165. 

We  will  not  alter  the  judgment.  The  decree  does  substantial 
justice. 

Judgment  affirmed  at  appellants'  costs. 


On  Application  for  a  Rehearing. 

Our  attention  on  rehearing  is  directed  to  an  error  committed  by 
the  draughtsman  of  the  judgment  in  the  District  Court. 

It  was  evidently  an  oversight  on  his  part.  It  escaped  our  atten- 
tion. The  district  judge,  in  his  reasons  for  judgment  says:  '^  In  this 
case  if  Mrs.  Maginnis  collates  in  kind  she  owes  rent  which  the  evi- 
dence proves  to  be  $80  a  month  from  the  date  of  the  opening  of  the 
succession,  from  which  must  be  deducted  all  necessary  repairs."    In 
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our  opinion  a  paragpraph  is  headed :  With  reference  to  the  expenses  on 
theimmov<ible  property  in  this  case  the  donee  elects  to  collate  in  kind,^^ 
and  we  ordered  that  the  donees  be  charged  with  the  rental  of  the 
property  from  the  opening  of  the  succession  and  fixed  the  amount 
due  by  Mrs.  Maginnis  for  rent  at  $80  a  month  on  the  immovable 
property  donated  to  her. 

And  that  the  necessary  repairs,  taxes  and  insurance  paid  during 
the  time  the  rent  is  charged  on  the  property  be  deducted,  should 
the  donee  elect  to  collate  in  kind. 

It  happens  by  the  said  inadvertence  that  the  clause  reads:  '^If  the 
parties  elect  to  collate  said  immovables  by  taking  less,  the  rent  of  the 
Magazine  street  property  is  hereby  fixed  at  eighty  dollars,"  etc. 

This  inadvertence  we  now  correct  by  substituting  for  said  words 
the  following,  viz : 

"Should  said  defendants  elect  to  collate  said  immovables  in  kind, 
the  rent  of  the  Jackson  street  property  donated  to  the  defendant, 
Mrs.  Maginnis,  is  fixed  at  eighty  dollars  a  month." 

The  judgment  having  been  amended  and  made  to  comply  with  the 
leasons  for  judgment  of.  the  District  Court  and  with  the  decision  of 
this  court,  as  amended  it  is  affirmed  without  granting  a  rehearing, 
aQ  parties  in  interest  having  been  heard. 

The  appellees  to  pay  the  costs  of  appeal. 

Rehearing  refused. 
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Railroad  Company. 

A  person  who  la  afflicted  with  deafness  and  who  wears  protruding  apparel 
obstnictiye  of  the  exercise  of  the  sense  of  sight,  and  who  ventures  without 
looking  right  or  left  to  cross  a  street  railway  track,  acts  rashly  and  is  guilty  of 
contributory  negligence,  and  can  not  recover  damages  in  case  of  an  injury 
sustained  by  a  collision  with  a  coming  mule  and  car. 

The  driver  had  a  right  to  presume  the  person  sound  of  hearing,  and  that  she  would 
exercise  hersenses  so  as  to  avoid  an  accident,  by  stopping  In  time,  to  let  tlie 
mule  and  car  pass  freely. 

The  verdict  of  a  jury  in  favor  of  the  company,  in  such  a  oa>e,  will  not  be  interfered 
with. 


51    280 


; 


•  1 1 


I 


I  t 


.!i 


m 


|»A- 


I'     L 


\  'I. 


l:\ih 


<  \1 


'  I 


•it 


*    \ 


1» 


♦l 


iil 


510 


SUPREME  COURT  OF  LOUISIANA. 


Schulte  Y8.  Railroad  Co. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J, 


1. 


2. 


Moise  &  Tiiche  and  Sambola  &  Ducros  for  Plaintiff  and  Appellant : 

Dr'vers  of  ?»trcet  cars  in  cities  shoald  be  more  than  ordinarily  careful  at  street 
crossings. 

When  a  lady  places  herself  in  a  position  of  danger,  and  Is  subsequently 
through  the  negligence  of  the  driver,  run  over  by  a  car  at  a  street  crossing,  the 
defendant  company  can  not  rely  upon  the  negligence  of  plaintiff  as  a  protec- 
tion, to  exonerate  it  from  all  damages  resulting  from  the  injury.  Weeks  Case. 
:«  An.  615 ;  23  An.  182 ;  Cooley  on  Torts,  pp.  810,  811,  citing  50  Mo.  461 ;  18  Ga.  679 ; 
52  N.  H.  528;  44  la.  144  ;  H  Ohio  (N.  S.)  172;  33  Md.  542,  544;  56  Mo.  338;  5  Kxch.  243;  68 
Me.  552;.S5  N.C.  310. 


Buck  J  Dinkelspiel  &  Hart  for  Defendant  and  Appellee : 

On  approaching  a  street  crossing  of  a  railway  track,  it  is  the  duty  of  a  traveler 
to  exercise  his  senses  of  sight  and  hearing  and  to  look  and  listen  for  an 
approaching  train ;  his  failure  so  to  do  is  negligence,  which  in  any  case  of  col- 
lision will  prevent  his  recovery  of  damages  for  injuries  sustained.  Hermaa 
Herllsli  vs.  New  Orleans  A  Texad  Railway  Company. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  in  damages  for  $15,000.  The  sub- 
stantial allegation  is  that  on  the  morning  of  Aug^ist  26,  1889,  at 
about  10  o'clock,  petitioner's  wife,  while]  in  the  act  *of  crossing 
Royal  street,  at  its  intersection  with  Bartholomew  street,  in  the 
third  district  of  this  city,  was  suddenly  and  violently  knocked  down 
and  injured  by  a  car  of  said  company,  which  passed  over  her,  injur- 
ing her  ankle,  through  the  gross  carelessness,  neglect,  fault  and 
management  of  the  driver  thereof,  in  the  employ  of  the  company. 
The  petition  proceeds  to  describe  the  injury  sustained,  the  suffer- 
ings endured,  the  nature  of  the  damages  experienced,  etc. 

The  answer  is  a  denegatioii,  and  charges  that  plaintiff's  wife, 
through  the  most  reckless  inattention,  carelessness  and  imprudence 
contributed  and  was  the  sole  cause  of  the  accident. 

The  case  was  tried  before  a  jury,  who  returned  a  verdict  for  the 
defendant,  upon  which,  satisfied  with  the  correctness  of  the  finding, 
the  district  judge  rendered  judgment  accordingly. 

The  plaintiff  appeals. 

The  evidence  shows  that  plaintiff's  wife  was  hard  of  hearing,  in 
point  of  fact  deaf,  and  wore  a  large  sunbonnet,  at  the   time   men- 
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tioned,  which  covered  both  sides  of  her  face,  coming  down  over  her 
ahonlders. 

It  is  evident  that  she  neither  saw  nor  heard  the  approaching  car 
while  she  was  walking  to  cross  the  street,  for  had  she  seen  or  heard 
it  she  would  either  have  stopped  or,  at  her  peril,  hurried  through 
safely. 

It  IB  not  to  be  supposed  that  when  the  driver  saw  her  he  imagined 
she  would  not  stop,  and  that  he  acted  wantonly.  He  had  a  right  to 
believe  that  she  had  exercised  her  senses  and  would  stop-  and  so 
avoid  all  accidents. 

The  authorities  are  numerous  that  on  approaching  a  street  cross- 
ing of  a  railway  track  it  is  the  duty  of  a  traveler  to   exercise   his 
senses  of  sight  and  hearing  and  to  look  and  listen  for  the  approach- 
ing train  or  car,  and  that  his  failure  to  do  so  is  negligence,  which,  in 
case  of  collision,  prevents  the  recovery  of  damages  for  injuries  sus- 
teiued.  Herlish  vs.  N.  O.  &  Texas  Ry.  Oo.,  lately  decided,  44  An. — ; 
Childs  vs.  R.  R.  Co.,  38  An.,  p.  154:   Hearn  vs.    R.  R.  Co.,  34  An. 
160;  Galliervs.  R.  R.  Co.,  37  An.  288;  White  vs.  R.  R.  Co.,   42   An. 
990;  Brown  vs.  R.  R.  Co.,  42  An.  350;  Peetz  vs.  R.  R.  Co.,   42  An. 
547.     See  also  Wharton  on  Negligence,  Sec.  384;  Beach  on  Contrib. 
Neg.,  Sec.  63. 
Under  the  facts  and  the  law  the  plaintiff  can  not  recover. 
Judgment  afitoned. 
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No.   11,011.  4913161 

Mrs.  H.  L.  Stanton  vs.  W.  H.  Harvby.  44  5n 

109    737| 
Rentdue  ander  a  lease  entered  laCo  by  a  husband  in  the  name  of  his  wife,  though 

tbe  lease  was  signed  In  another  State,  the  place  of  their  domicll,  for  propeity 

situate  in  this  State,  can   be  claimed  from  the  husband.    It  is  a  community 

debt,  incurred  by  him,  for  which  he  is  liable  and  can  be  made  to  pay.    It  is  to 

be  regulated  by  the  lex  loci  contractus^  which  thus  fixes  the  responsibility. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Foitngf,  J. 

Elam  &  Dagg  for  Plaintiff  and  Appellee. 


Lace  dt  Lemle  for  Defendant  and  Appellant : 
1.    To  authorize  a  Judgment  against  one  for  the  debt  of  another  by  reason  of  the 
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It  dUposUlon  oltb 


ConclualTelyeBtablltihed.    12  K.  U,»i  IS  Ad.  IGl;  I  Hen.,  p.  m.  Mo.  I. 
a.    VDderihe  Mlulasjppi  Code  tbere  IB  no  rommunlt;,  and  the  husband  l>  □ 

liable  tor  the  obllgallona  or  the  wife     MlaalBslppI  Code  ot  1880,  Sees.  lH 

11S9  and  mi. 
t,     TbB  acqulBltlon,  aUenHllon   and   contracla  relallng  to  pergonal  property  u 

gOTcrned  by  tbe  law  o(  tbo  owner'a  domlcll.    IB  An.   IM;  ae  An.  II,  Byniu 

LIchtenMeln  ACo.v«.  SbienLer  *  Hlrech      Story  on  ConHlot  ot  Laws,  Sevf.  3 

and  an. 
E.     B.  '3.  C.  Art.  2400,  appi  lea  to  real  ealatp,  and  If  held  to  apply  to  personal  prope 

ty. only  reKiilatei  the  title  and  ownerBhIp  thereor,and  not  the  llabllItT  lor  i 

acquJBltlon,  and  doeB  not  establish  a  community  between  non-residents  nia 

ried  persons. 
6.    An  obllBiitlon  ordemand  ror  rents  is  s  movable,    R  C  C.  471,  IS  An.  11. 
T.    An  obligation  or  demand  for  money  follows  the  domlcll  olthecrcdilor.  and 

pereoaalty.lii  Hississippi.   Story  on  Cootllct  ol  Laws,  Sec.  aesi  9R.  M3;  U  A 

It. 
8.    Hadtul  relations,  rights,  contracts  and  liabilities  are  governed  by  the  law 


The  opinion  o(  the  court  was  delivered  by 

Berhudez,  C.  J.  This  ie  a  suit  to  bold  a  bnaband  liable  (or  ti 
rent  of  property  leased  by  him  in  the  name  of  his  wife. 

The  property  lies  in  Lonisiana  and  the  husband  and  wife  were  , 
the  date  of  the  contract  residents  of  another  State. 

The  defence  is,  that  the  defendant  did  not  lease  for  hU  accou) 
bnt  for  that  of  his  wife;  that  he  is  not  liable,  that  she  it. 

From  a  jadgment  coDdemning  him  to  pay  be  appealed. 

The  contention  is,  that,  nnder  the  laws  of  the  domicil  of  the  pa; 
ties,  the  wife  conld  lease  the  property  for  her  own  account;  that  tl 
husband  would  not,  io  each  case,  be  liable  for  the  rent  due  under  i 
that  the  contract  was  eatered  Into  at  that  domicil  and  that  the  wi 
is  alone  responsible. 

The  laws  of  the  place  of  the  domicil  when  the  contract  was  et 
tered  into,  and  the  domicil  of  the  parties,  play  no  important  parts 
this  litigation.  Tbe  same  laws  esist  in  this  State,  as  a  marrit 
woman  may  here  lease  property  tor  her  individual  account;  but  th 
she  can  do  only  if  she  have  the  means  necessary  and  can  show  th 
tbe  contract  was  entered  into  for  her  ezclusive  benefit  and  not  !• 
that  of  her  husband,  or  of  tbe  community,  if  any,  twtween  tbem. 

The  law  which  is   to  govern  in  this  controversy  is  not,  howeve 
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that  of  the  place  at  which  the  contract  was  formed,  the  lex  loci  con- 
tractus, but  that  of  the  place  at  which  it  is  to  be  executed,  the  lex 
loci  solutionis. 

It  is  a  well  recognized  principle  that  each  sovereignty  has  the 
right  of.  regulating  the  acquisition  of  property  within  its  territorial 
boundaries  and  to  fix  the  nature  of  its  character. 

Hence  it  is  that  the  law -giver  has  declared  that  all  property  ac- 
quired in  this  State  by  non-resident  married  persons,  whether  the 
title  thereto  be  in  the  name  of  the  husband,  or  wife,  or  their  joint 
names,  shall  be  subject  to  the  same  provisions  of  law  which  regu- 
late the  community  of  acquets  and  gains  between  citizens  of  this 
State.     R.  C.  C.  2400. 

It  is  apparent  that,  had  property  been  purchased  situate  in  this 
State,  by  the  wijfe,  whether  acting  in  person  or  through  an  author- 
ized agent,  with  the  sanction  of  the  husband,  that  property  would 
have  become,  prima  facie,  at  least,  community  property,  whatever 
the  domicil  of  the  purchaser  would  have  been,  here  or  out  of  the 
State,  and  would  have  been  thus  dealt  with,  until  the  wife  had  proved 
that  the  purchase  was  made  for  her  separate  account,  with  her  indi- 
Tidual  funds  and  in  no  way  for  account  of  her  husband  or  the  com- 
munity. 

Had  the  lease  been  signed  by  the  wife  with  the  authority  of  the 
husband,  it  would  have  been  as  much  a  community  contract  as  it  is 
when  signed  by  the  husband /or  the  wife. 

In  the  absence  of  such  proof,  had  any  portion  of  the  price  of  sale 
remained  unpaid  suit  could  have  been  brought  for  it  against  the 
husband,  as  head  and*  master,  and  as  such  alone  responsible,  and 
judgment  could  have  been  recovered.  R.  C.  C.  2404.  It  would 
have  been  a  community  debt. 

This  applies  whatever  the  property  might  be,  for  the  law  does  not 
discriminate  and  place  any  limit,  or  characterize  the  same.  R.  C. 
C.  2402.  It  merely  considers  the  date  of  the  purchase  and  not  the 
person  who  made  it.  It  needs  no  reasoning  or  authority  to  show 
that  the  husband,  as  head  and  master  of  the  community,  is  liable  for 
Us  debts,  contracted  by  him,  for  which  the  wife  is  not  responsible 
and  which  anyhow  would  be  his,  community  or  no  community. 

It  is  unnecessary  to  determine  whether  a  lease  is  real  or  personal 
property,  as  its  character,  in  that  respect,  is  no  factor  in  this  case. 
33 
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It  is  sufficient  that  it  be  a  contract  under  which  a  right — which  is 
property — has  been  acquired. 

Being  property  it  falls  under  the  provisions  of  laws  quoted,  which 
apply  as  well  to  residents  and  to  non-residents,  and  therefore  to  the 
defendant,  for  he  is  either  the  one  or  the  other.  Non-residents 
surely  can  not  claim  to  be  placed  on  a  better  footing  than  residents. 
When  they  do  so  pretend  they  must  show  clearly  that  they  ai*e  ea- 
titled  to  the  preference. 

The  right  to  enjoy  the  property  leased  was  therefore  a  commu- 
nity asset,  and  failure  to  pay  for  it  can  be  saddled  on  the  husband. 

Judgment  affirmed. 

No.  10,864. 
Moses  A.  Boniel  vs.  Henry  Block. 

1.  A  hou:iO  owner  who  has  served  the  notice  provided  by  Act  96  of  1S>8,  and  has 
followed  It  by  ejectment  proccedinj^s  provided  therein,  thereby  acknowledges 
that  the  party  so  proceeded  against  and  occupying  his  bouse  is  a  tenant,  and  is 
estopped  from  subsequently  denying  it. 

2.  Where  a  landlord,  instead  of  resorting  to  the  means  provided  by  law,  takes 
upon  himself,  without  authority,  to  remove  the  property  of  his  tenant  and  to 
turn  him  out,  he  will  be  liable  in  damages,  though  the  ejectment  was  effected, 
without  personal  violence,  in  the  tenant's  absence. 

3.  It  is  no  defence  that  the  business  conducted  by  the  tenant  was  illegal  or  that 
the  latter  was  claimed  to  be  in  default  in  payment  of  his  rent.  The  law  provides 
remedies  for  such  wrongs  and  does  not  sanction  private  redress. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\     Rit 


ightory  J, 


Ou8,  A.  Breaux  and  Henry  L,  Lazarus  for  Plaintiff  and  Appellee. 


Moise  &  TiYc/ie  for  Defendant  and  Appellant: 

The  e.rigtence  or  scope  of  one's  authority  to  act  as  agent  for  another  can  not  bo 
proved  by  the  declarations  or  admissions  of  the  alleged  agent.  Abbott's  Trial 
*  Evidence,  p.  4^. 

The  connection  between  the  parties,  which  renders  the  declaration  of  one  com- 
petent against  the  other,  can  never  be  proved  by  tlie  declaration  itself,  but 
must  be  separately  proved  as  the  foundation  for  admitting  the  declaration. 
Abbott's  Trial  Evidence,  p.  I'JI;  Ewell's  Evans  on  Agency,  p.  15G,  p»  16  n. 

Defendant  In  an  action  of  damages  for  unlawful  interference  with  plaintiff's  busi- 
ness may  prove  that  the  business  was  in  violation  of  city  ordinances  and  had 
been  declared  unlawful  by  our  Supreme  Court,  for  if  not  a  justification  the  evi- 
dence would  be  in  miligation  of  damagt'S. 
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Tj*;te*titnony  of  »\ny  witness,  whether  a  resident  or  not  of  the  parish  where  the 
cnuri  siti?,  may  be  taken  pursuant  to  ihc  provisions  of  Act  No.  84  of  1868. 

A*'notiei*  to  vacate"  given  by  the  owner  of  the  house  to  one  in  possession  does 
not  estop  tlie  owner  from  showing  that  he  had  not  consented  to  the  occu- 
pancy: the**breach  of  the  lease"  may  be  failure  to  pay  rent  before  occupancy. 
Act  W  of  ISSS. 


The  opinion  of  the  court  was  delivered  by 

Fbxxer,  J.  The  allegations  which  constitute  the  cause  of  action 
may  be  briefly  stated  as  follows : 

1.  That  plaintiff  had  rented  a  house  from  the  defendant  and  occu- 
pied the  same  as  a  tenant,  and  was  conducting  a  grocery  business 
therein  with  a  stock  of  groceries. 

2.  That  one  Edwards,  acting  under  the  authority  and  direction  of 
the  defendant,  forcibly  entered  the  house  in  his  absence,  removed 
his  goods  and  took  possession  of  the  premises. 

3.  That  said  acts  were  illegal  and  occasioned  him  damage,  for 
which  the  defendant  is  responsible. 

The  defence  is  a  general  denial. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and 
iadgment  for  $1500,  from  which  the  defendant  appeals. 

It  can  not  be  denied  that  the  petition  sets  forth  a  good  cause  of 
action,  if  the  allegations  are  proved. 

1.  The  defendant  is  conclusivelj'-  estopped  from  denying  that 
plaintiff  occupied  the  house  under  a  contract  of  lease  from  him  by 
the  following  notice  signed  by  himself  and  served  on  plaintiff: 

"New  ORi-EANs,  April  12,  1889. 

"3fr.  Boniel — You  are  hereby  notified  to  vacate  the  property  now 
occupied  by  you  at  the  corner  of  Monroe  and  Newton  streets  for 
failing  to  comply  with  the  verbal  lease  entered  into  by  you.  This 
notice  is  in  conformity  with  Act  96  of  1888." 

This  notice  was  followed  by  a  suit  brought  under  the  act  referred 
to,  which  was  a  judicial  admission  of  the  relation  of  landlord  and  ten- 
ant  under  ♦^he  very  terms  of  the  act. 

2.  It  is  proved  to  our  entire  satisfaction  that  Edwards,  claiming 
t<i  act  by  defendant's  authority,  had  gone  to  Boniel  and  demanded 
the  key  and  possession  of  the  property,  which  Boniel  refused ;  that 
Edwards  then  told  him  that  he  intended  to  take  possession,  and  that 
Boniel  warned  him  that,  if  he  did,  he  and  Mr.  Block  would  be  held 
responsible;  that  Edwards  then  went  to  a  locksmith  and  had  a  key 
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o  filed  as  to  fit  the  lock  of  the  houee;  that,  eubseqaently,  in  pla 
iff's  absence,  leaving  the  house  locked  up,  Edwards  return 
nlocked  tlie  door  with  a  false  key,  entered,  removed  the  plaint) 
ounter  and  goods,  and  took  posseesioo.  When  plaintiff  returi 
nd  found  what  had  bceu  done  he  caused  Ed  wards  to  be  arrested 
cespass.  When  plaintitT  resumed  poBBeaaioii  of  the  premiseB 
:a8  called  upon  by  one  Levy,  an  employee  of  defendant,  who  v 
ent  by  the  latter  again  to  demand  the  keys,  and  the  int«rvi 
esulted  in  an  altercation  in  which  plaintiff  was  knocked  down  a 
evereiy  beaten.  After  this  he  concluded  to  abandon  the  premi, 
nd  rented  and  moved  into  another  house.  It  Is  not  pretended  tl 
efendant  ia  responsible  for  this  assault,  and  it  Is  unnecessary 
etermine  who  was  in  fault.  It  was  only  admitted  and  is  referi 
0  to  explain  plaintiff's  final  abandonment. 

3-  The  evidence  is,  to  our  minds,  equally  clear  that  in  all  that 
lid,  Edwards  acted  under  the  authority  and  direction  of  defenda 
Edwards'  statements  to  that  effect,  in  connection  with  his  ai 
hemselves,  though  properly  admitted  as  part  of  the  tea  geeUe, 
irove  rem  iptam,  would  not  operate  a*  proof  of  authority  wh 
lade  out  of  defendant's  presence;  but  there  is  other  testimony 
tatements  by  Edwards  in  the  presence  of  defendant,  and  of  deten 
nt'a  own  statements,  to  sustain  the  authority,  particularly  in  vi 
(  the  significant  fact  that  the  defendant,  though  testifying  as  a  w 
ess,  does  not  even  intimate  a  denial  of  Edwards'  authority. 

The  foregoing  findings  are  sufflcient  to  sustain  the  action  of  plai 
iff. 

It  is  no  defence  to  say  that  the  basineBS  conducted  by  plaintiff  v 
llegal,  being  the  kind  of  business  described  in  State  vs  Boniel, 
Ln.  1110.  Defendant  was  not  charged  with  any  function  as 
fHcer  of  the  law,  and  if,  as  a  citizen,  he  desired  to  vindicate  t 
iw,  the  course  pointed  out  was  entirely  different  from  that  h( 
ursued. 

Neither  is  the  charge  that  Boniel  had  not  complied  with  the  ten 
f  his  lease  of  any  avail.  There  was  a  dispute  as  to  whetl 
toniel  was  bound,  under  his  lease,  to  pay  his  rent  in  advance.  Ev 
f  he  were  so  bound  and  had  failed  to  comply,  defendant's  reme 
/as  at  law  and  not  by  such  proceedings  as  thofe  here  trken. 

Counsel  for  defendant  has  quoted  some  common  law  authorit 
h'liieh  are  no  doubt  of  great  weight  in  the  cases  to  which  they  appl 
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but,  SO  far  as  this  case  is  concerned,  we  prefet  to  rest  it  upon  the 
memorable  case  of  Thayer  vs.  Littlejohn,  decided  by  this  court,  1 
Rob.  140,  in  which  the  doctrine,  ever  since  followed  by  this  court, 
was  laid  down  that  ^' where  a  landlord,  instead  of  resorting  to  the 
means  provided- by  law  for  obtaining  payment  of  his  rent  and  pos- 
session of  his  premises,  takes  upon  himself,  without  authority,  to 
remove  the  property  and  turn  out  the  family  of  his  tenant,  he  will 
be  liable  in  damages,  and  it  will  be  no  excuse  |;hat  such  removal 
was  effetited  without  violence  or  injury." 
See  also  Van  Wren  vs.  Flynn,  34  An.  1158.  . 

We  have  observed  the  stress  laid  by  counsel  upon  .  his  numerous 
bills  of  exception  to  the  admission  and  rejection  of  evidence,  and 
have  considered  them  all  carefully. 

We  need  not  review  them.  Several  of  them  are  disposed  of  by 
oar  ruling  that  defendant  was  estopped  from  denying  the  fact  of  a 
lease.     Others  are  eliminated  by  other  views  above  expressed. 

The  only  one  suflQciently  important  to  require  special  notice  is 
that  excluding  the  evidence  of  Edwards,  taken  by  defendant's 
counsel  at  his  office  and  out  of  the  presence  of  opposite  counsel,  but 
in  alleged  compliance  with  Act  84  of  1868. 

Mere  reference  to  that  act  will  show  that  the  testimony  was  not 
taken  in  compliance  with  the  requirements  of  that  act,  and  that  it 
^nov^^  be  inadmissible  unless  compliance  with  those  requirements 
had  been  waived  by  consent  of  counsel. 

There  was  no  agreement  in  writing  and  the  counsel  disagree  in 
their  statement  of  the  facts. 

Plaintiff's  counsel  states  that  when  he  received  a  verbal  notice 
from  defendant's  counsel  that  he  wanted  to  take  Edwards'  testimony 
he  sent  back  the  message  that  **  he  did  not  desire  to  be  present  at 
the  taking  of  the  testimony,  that  he  reserved  all  legal  objections  and 
reserved  the  right  to  cross-examine  the  witness."  This  was  cer- 
tainly not  a  waiver  of  any  requirements  of  the  statute.  Defendant's 
counsel  gives  a  different  statement. 

This  court  declines  to  decide  such  delicate  differences,  and  re- 
qairea  that  *^  all  agreements  of  counsel,  on  which  the  court  is  to  act, 
taust  "be  in  writing."     Rule  XI,  Sec.  3. 

The  testimony,  therefore,  stands  as  not  taken  according  to  the 
statute  and  without  any  waiver.     Although  the  particular  objection 
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on  which  the  court  acted  may  not  have  been  BOUDd,  the  testim< 
was  objected  to  and  was  not  legally  admisBlble. 

The  teetimony  was  not  brought  ap  with  the  bill,  and  we  kn 
nothing  ot  its  oatnre  or  importance.  We  can  not  remand  the  ci 
on  this  ground. 

The  damages  allowed  by  the  jury  are  excessive. 

In  the  case  of  Thayer  vs.  Littlejohn  above  referred  to,  the  da 
ages  allowed,  in  absence  of  proof  of  d.rect  pecuniarj-  injury,  wi 
$300.  We  think  that  $200  additional  will  cover  the  actual  pecunia 
loss  ot  this  plaintiff. 

It  is,  therefore,  adjudged  and  decreed  that  the  verdict  and  }ud 
tnent  appealed  from  be  amended  by  reducing  the  amount  thereof 
9500,  and  that  as  thus  amended  the  same  be  now  aflBrmed,  appel! 
to  pay  costs  ot  appeal. 


No.  11,004. 

The  H.  B.  Claflin  Company,  Limited,  vs.  B.  Feibelman  &  C 

SwEETZER,  Pembroke  &  Co.  et  al.,  Intervenorb. 

1.  a  peremptory  exfoplioii  KOing  to  tiie  oaiiw  o(  maion  fa  not  waived  by  befng 
tunuii  to  the  merits  mid  tried  snU  sutimlEteiJ  with  tliam. 

coTiipiylng  witli  the  conditlona  or  prugi-nCuient  at  nialurJty,  failure  at  iiiakci 

3.  A  dfiiiariil  agnlnal  an  inilorscr  brought  btfore  maturity  Is  properly  rcjttleil 
cxrvptlon  Id  cause  of  uccion  or  even  under  ilie  general  Issue. 

1.  Creilltora  who  have  atcachea  the  suuie  properly  may  intervene  In  a  prior 
tueUnieiit  proceeding  by  another  credilor  and  oppoao  the  malnlenanee  thi- 
of  i  and  the  prima  facie  prool  of  dultt  wliieh  the  law  satictions  as  guAicieiii 
uulliorize  Ihclr  atlacbnicnti,  i»  also  sulTlclenl  to  malntuin  their  IntLTventk 

tlielr  debtor  and  to  make  such  proof  aa  would  suscaln  a  final  Judguient. 

iMice  iind  the  demand  in  this  case  is  not  ot  a  nature  to  autUorizu  un  attuc 

APPEAL  from  the   Seventeenth   District   Court,  Parish    ot   Ea 
Baton  Rouge.     Backner,  J. 

Gua.  A.  Breaux  for  Plaintitts  and  Appellants: 

J.    rrofcedlngs  In  attathraent.  and  fj  pnrlt  udldavll  made  lo  obtain  auch  attac 
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An  exceptor  who  goes  to  trial  on  the  merits,  on  answer  tiled,  without  requir- 
ing the  court  to  pass  upon  his  exception,  will  be  held  to  have  waived  such  ex- 
ception. C.  P.  iina;  Mix  vs.  His  Creditors,  40  An.  626;  Boon  vs.  Carroll,  35  An. 
2s4;  Cbaffevs.  Ludeling,  H4  in.  966;  Francis  vs.  Lavigne,  2d  An.  812. 
Kefcrri:ig  an  exception  to  the  merits,  on  tiling  an  answer,  is  a  waiver  of  the 
exception. 

And  intervenor  must  prove  his  claim  as  against  plaintiffs  and  defendants;  and 
an  ex  parte  aflidavit  made  to  obtain  a  writ  of  attachment  is  no  proof.    Harper 
vs.  Railroad  Bank,  15  An.  136;  Washburn,  Administrator,  vs.  Frank,  31  An.  42S; 
Walker  vs.  Simon,  Jr.,  21  An.  671;  Golsan  &  Co.  vs.  Powell,  32  An.  524. 
In  the  absence  of  allegation  and  proof  of  injury  to  himself  an  intervenor  can 

not  assail  the  rights  of  plaintiff  in  any  suit. 
,    An  intervenor  can  not,  without  allegation  of.  fraud  or  collusion,  urge  defences 

which  are  personal  to  defendant.     Flemming  &  Baldwin  vs   Shields,  Jones' 

Int.,  21  An.  117;  Cordell,  Undertutor,  vs.  McCuIlogh,  20  An.  174;  Theaver  vs. 

Smith,  24  An.  597;  Herman  vs.  Smith,  7  L'.  S.  676;  Clamageran  vs.  Ricks  et  al.,4  I'. 

$.  4S7;  (iasqnet  xa.  Johnson,  1  La.  432. 
.    National  Bank  vs.  Moss  A  Co.,  41  An.  227,  distinguished  and  shown  to  have  no 

application. 


Farrar,  Jonas  &  Kruttschnitt  on  the  same  side  on  Application  for 
Rehearing. 


Read  &  Goodale  for  Intervenors,  Appellees : 

1.  In  order  to  be  entitled  to  intervene  It  is  enough  to  have  an  interest  in  the  suc- 
cess of  either  of  the  parties  in  the  suit,  or  an  Interest  opposed  to  both.  C.  P., 
Art.  :m. 

2.  An  Intervention  is  a  demand  by  which  a  third  person  Is  permitted  to  become 
a  prtrty  to  a  suit,  by  Joining  plaintiff  ♦  *  *  or  by  uniting  with  the  defendant 
in  resisting  the  claims  of  plaintiff,  or,  when  his  interest  requires  it,  by  oppos- 
ing both.    Art.  389,  C.  P. 

3.  Kxception  as  to  cause  of  action  and  for  prematurity  not  dilatory.  Chaffe  vs. 
Ludeling,  34  An.966. 

Kven  dilatory  exceptions  pleaded  in  answer  prior  to  plea  to  merits  will  be  en- 
tertained.   40  An.  626. 

4.  After  a  defence  is  made  by  a  defendant,  and  he  is  Joined  therein  by  an  inter- 
venor, the  defendant  would  not  be  permitted  to  abandon  his  pleas  to  the  detri- 
ment of  Intervenor.    Succession  of  Baum,  11  R.  314. 

In  the  present  case  there  Is  no  abandonment  of  position  by  defendant. 
All  decisions  which  restrain  intervenor  from  making  pleas  personal  to  defend- 
ant, and  not  urged  by  him,  refer  entirely  to  irregularitlej*  as  to  bond,  affidavit, 
etc.,  and  not  to  cause  of  action  itself.     1  La.  425;  9  La.  57;  2  An.  118;  27  An.  239. 
Cases  quoted  from  In  brief. 

6.  A  cause  of  action  can  no  more  lie  on  an  obligation  not  due  than  if  it  never  ex- 
isted.  3  An.  33;  2  An.  498;  14  An.  426;  10  An.  324;  10  R.  533;  11  An.  368;  5  L.  225;  9  L. 
ii";  5  R.  189 ;  2  L.  221 ;  9  An.  562 ;  13  L.  404. 

'.  The  remedy  by  attachment  does  not  embrace  cases  of  prospective  and  contln- 
Kcnt  liability.    10  An.  324;  41  An.  227;  Read  vs.  Ware,  2  An.  47s. 
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siiHIcc  tu  sliow  tliat  llie  suioly  liiid  no  funds  there.  Ibid 
tpsl  note  in  seKBon  will  relieve  inilurscr. 
(e  an;'  ililTureiKie  lliat  "uCL'cptance  is  naivcrl."  in  An.  .m 
tain  iiltiirliincnt  (liere  niiisl  l>c  jimn/ tliut  at  the  time  tin 
inUuiit  hail  [lono  or  wns  nbotit  to  Uo  rlie  hcI  ehargeil.  "ii 
Chuffe  vs.  MacKcnsie,  No.  1>,  Vol.  \',  p.  1171;  12  An.,  South 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  H.  B,  Claflin  Company  instituted  this  attacl 
ment  BUit  against  the  commercial  firm  of  B.  Feibelman  &  Co.j  claii 
ing  an  indebtedneBa  as  due  them  by  the  defendant  of  (30,970.70, 
which,  however,  the  sum  of  $22,500  was  claimed  by  them  aa  holde 
of  three  promissory  notes  of  $7500  each,  which  were  made  by  t 
Arm  of  Cohn  &  Feibleman  and  endorsed  by  the  defendant  and  d 
due  at  the  date  of  suit. 

The  defendant  firm  promptly  interposed  an  exception  to  the  e!.v 
of  action  on  the  ground  "  that  the  action  is  premature  and  the  de 
not  due."  Subsequently,  Swoetzer,  Pembroke  &  Co.,  and  eund 
other  alleged  creditors  of  B.  Feibelman  &  Co.,  who  had  levied  t 
tachments  on  the  same  property  attached  by  the  Clallin  Compar 
intervened  in  this  suit,  and  setting  up  that,  as  to  Ihe  said  claim  I 
$22,500,  it  could  not  authorize  or  sustaia  an  attachment,  they  pray 
that,  to  this  extent,  the  plaintiff's  attachment  be  not  sustained 
recognized  as  inferior  to  their  attachments. 

This  intervention  was  put  at  issue  by  answer,  and  the  detendai 
also  appeared  and  Hied  an  answer  to  the  principal  suit,  in  which,  fli 
"  reserving  the  benefit  of  the  exception  herein  filed,"  they  plead 
the  general  denial. 

On  January  18,  on  motion  of  defendant's  counsel,  without  obje 
tion,  the  exception  was  referred  to  the  merits.  The  cause  was  th 
assigned  for  trial  inslanler,  and,  after  introduction  of  evidence  a 
argument  of  counsel,  was  submitted  to  the  court. 
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JTidg;]]ient  was  rendered  in  favor  of  the  Claflin  Company  to  the 
extent  of  the  debt  due,  with  recognition  of  their  attachment  privi- 
lege, but  rejecting  their  demand  on  three  notes  of  $7500  each  above 
referred  to,  and  also  sustaining  the  intervention  of  Sweetzer,  Pem- 
broke &  Co.  et  al. 

From  this  judgment  the  Claflin  Company  appeals. 
The  appellant  claims  that,  by  referring  their  exception  to  the 
merits  and  by  going  to  trial  on  the  merits  without  requring  the  court 
to  pass  on  the  exception,  defendant  must  be  held  to  have  waived  the 
exception. 

He  relies  on  the  following  authorities:  Mix  vs.  Creditors,  39  An. 
624;  Boone  vs.  Carroll,  35  An.  284;  Chaffe  vs.  Ludeling,  34  An.  966; 
Francis  vs.  Levine,  26  An.  312. 

Reference  to  them  will  show  that  they  apply  only  to  dilatory  or 
declinatory  exceptions,  the  effect  of  which  is  only  to  retard,  or 
change  the  forum  of  the  action. 

The  exception  here  is  not  of  that  character.  It  is,  by  its  terms, 
an  exception  to  the  **  cause  of  action, '^  based  on  the  elementary 
proposition  that  the  indorser  of  a  promissory  note  incurs  no  other 
obligation  except  to  pay  in  case  the  maker,  on  due  demand  at  matur- 
ity, shall  fail  to  pay  and  in  case  due  and  legal  notice  thereof  shall  be 
given  to  him.  Hence,  before  maturity,  the  indorser  is  not  the 
debtor  of  the  holder  who  has  no  cause  of  action  against  him.  Such  a 
defence  would  be  conclusive  under  the  general  issue,  or  even  on  ap- 
plication to  confirm  a  default.  It  was  never  waived  by  defendant, 
was  entirely  susceptible  of  being  referred  to  and  tried  with  the  mer- 
its as  part  of  them,  and,  in  point  of  fact,  the  judgment,  though  it 
does  not  mention  the  exception,  is  obviously  based  upon  it. 

We  think,  moreover,  the  intervenors  properly  established  their 
right  to  intervene.  They  were  attaching  creditors  of  the  same 
property,  and  made  their  attachment  proceedings  parts  of  their 
petition.  These  exhibited  the  prima  facie  proof  of  debt  which  the 
law  sanctions  as  sufficient  to  authorize  the  attachment,  and  if 
they  were  authorized  to  attach  they  were  authorized  to 
intervene  and  to  protect  their  attachment  from  being  nulUi- 
fied  by  the  allowance  of  a  preference  in  favor  of  a  prior 
^^^^gal  attachment.  They  were  not  bound  to  anticipate  the  issues 
involved  in  their  suit  against  their  debtor  by  proof  of  their  claims 
such  as  would  sustain  a  final  judgment  against  him.     Their  interest 
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is  too  palpable  to  admit  a  diapnte,  Hince  the  maiateDocce  of  p4aiD 
tiff'B  attachment  would  render  their  own  futile. 

The  case  is  fully  within  the  authority  of  National  Bank  vs.  Mosi 
41  An.  227,  where  we  held  that  an  attachment  must  stand  or  fall  ac 
cording  to  the  state  of  tacts  existing  at  date  of  issuance;  that  i 
order  to  sustain  it,  the  debt  must  be  unconditional,  and  hence  thi 
the  holder  of  a  bill  of  exchange,  not  yet  due,  can  not  attach  againi 
the  drawer  of  the  bill  becauae  his  liability  does  not  arise  until  aft« 
compliance  with  the  conditions  of  presentment  at  maturity,  failui 
of  the  drawee  to  pay,  and  due  notice.  We  can  discover.no  errc 
in  the  judgment  appealed  from. 

Judgment  affirmed. 

On  Application  for  Rrhraring. 

Watkins,  J.  The  importance  of  the  questions  involved  and  t> 
earnestness  with  which  the  application  has  been  presented  have  ir 
duced  us  to  re-esamine  the  case. 

Counsel  do  not,  however,  seem  to  be  in  agreement  as  to  Che  <.'hai 
acter  of  the  q'.iestionad  crintract  of  the  defendants — one  preaentir 
the  theory  that,  notwithstanding  averment  is  made  in  the  petitio 
that  their  contract  is  one  of  indorsement,  yet  they  are  entitled  t 
take  judgment  against  them  as  principal  debtors,  on  the  proof  in  th 
record,  admitted  without  objection;  whilst  that  presented  by  othi 
counsel  is  that,  in  truth,  they  are  either  sureties  in  solido,  or  sol 
dary  obligors,  and  bound  primarily. 

In  addition  to  the  foregoing  the  point  is  made  and  insisted  upo 
that  the  interpenora  are  merely  ordinary  litigants,  tendering  issut 
of  fact  for  trial,  which  they  are  bound  to  establish,  and  failing  to  d 
80,  are  not  entitled  to  recover. 

The  case  before  us  is  a  controversy  between  the  plaintiffs  as  fir 
attaching  creditors  of  B.  Feibelman  &  Co.,  defendants,  and  th 
Interveners  as  second  attaching  creditors  of  the  same  property — tl 
latter  claiming  the  right  to  prime  the  former  in  the  distribution  ( 
the  proceeds  thereof,  after  the  defendants'  absolute  indebtedness h: 
been  satisfied  therefrom. 

It  is  error  to  insist  that'intervenors  seek  to  obtain  a  judgment  i 
thia  suit  against  the  defendants.  They  are  only  seeking  to  redu( 
and  restrict  the  amount  of  plaintiffs'  judgment  against  them  so  as  t 
enable  them  to  realize  something  out  of  the  property  attached. 
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Manifestly,  the  defendants'  exception  and  answer  can  not  affect 
their  right.  All  that  is  necessary  in  order  to  entitle  a  party  to  inter- 
vene in  a  pending  suit  between  other  parties  is  that  his  petition  shall 
disclose  an  interest  in  the  success  of  either  party,  or  an  interest  op- 
posed to  both  parties.     C.  P.  390. 

The  proposition  on  which  the  intervenors  mainly  depend  is  that 
the  plaintiffs*  demand,  to  the  extent  of  $22,500,  is  based  upon  in- 
dorsements of  B.  Feibelman  &  Co.  upon  the  notes  of  Cohn  &  Fei- 
belman,  drawn  to  their  own  order,  and  by  them  indorsed  and  made 
payable  at  a  future  date  and  not  due  at  date  of  suit ;  and  that,  on 
such  indorsements  no  attachment  will  lie;  because  the  obligation  of 
an  indorser  is  conditional  only,  and  can  not  become  absolute  until 
the  maker  is  in  default  for  non-payment,  and  due  presentment, 
protest  and  notice  have  been  made. 

In  the  assertion  and  maintenance  of  such  a  proposition,  inter- 
veners certainly  had  an  interest,  and,  in  support  of  such  plea,  it 
was  only  necessary  that  they  should  allege  and  prove  the  existence 
of  their  attachments,  and  the  character  of  the  defendants'  coEtract. 
The  assertion  of  their  iuterest  does  not  depend  at  all  upon  the  valid- 
ity of  interveners'  claim  against  the  defendants,  for  that  is  not  an 
issne  in  this  case. 

Defendants  objected  to  the  introduction  of  evidence  tending  to 
establish  them.  The  real  object  of  their  demand  is  to  diminish  the 
plaintiffs'  claim  against  the  defendants,  so  that  the  extent  of  their 
privilege  on  the  property  attached  might  be  correspondingly  reduced. 
In  order  that  this  object  be  accomplished  it  became  necessary  that 
the  claims  of  the  intervenors  should  be  presented  **to  the  court  by 
whose  mandate  the  property  wslb  first  seized,  ^^  so  that  it  should  "pro- 
ceed to  class  the  privileges  *  *  according  to  their  rank 
*  •  in  a  summary  manner,"  etc.  R.  S.,  Sec.  2903. 
From  the  record  it  appears  that  the  three  notes  in  controversy  are 
each  for  the  sum  of  $7500,  drawn  by  Cohn  &  Feibelman  as  makers, 
payable  to  their  own  order  at  the  Importers  and  Traders  National 
Bank  of  New  York,  and  by  them  indorsed  in  blank.  They  matured 
respectively  on  the  27th  of  November  and  December  12,  1890,  and 
10th  of  January,  1891,  and  suit  was  filed  and  service  made  on  the 
Ist  of  December,  1890 — the  very  date  on  which  the  first  note  went 
:to  maturity. 

Upon  each  of  those  notes  the  name  of  B.  Feibelman  &  Co.  is  in- 
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snch  notes  as  those  in  controversy,  same  being  payable  to  bearer  and 
not  to  order;  for  Mr.  Daniel  has  justly  observed  of  the  proposition 
onder  consideration,  to -wit: 

'•If  the  note  be  payable  to  bearer,  either  in  terms,  or  becomes  so 
in  effect,  by  being  made  payable  to  the  maker's  order,  and  then  be- 
ing indorsed  by  him,  in  either  case  the  party  who  places  his  name  on 
the  back  of  it  will  be  deemed  an  indoraer,  only,^^  Ipan.  Neg.  Ins., 
p.  635,  Sec.  707a,  3d  ed. 

The  anthor  cites  in  support  of  this  proposition  the  very  clear  and 
pertinent  opinion  of  the  Massachusetts  court  as  expressed  in  Bigelow 
vfi.  Col  ton,  13  Gray,  309,  to  the  effect  that  in  case  the  note  is  pay- 
able to  and  indorsed  by  the  maker  ^'  it  does  not  fall  within  that 
anomalous  class  of  cases  where  a  third  person,  neither  maker  nor 
payee,  puts  his  name  on  the  back  of  a  note  before  its  indorsement  by 
the  payee;  but  is  the  ordinary  case  of  an  indorsment  of  a  note  pay- 
able to  bearer,  the  effect  of  which  can  not  be  varied  or  controlled  by 
parol  proof. ^^ 

We  have  no  hesitation  in  accepting  this  interpretation  of  the  prin- 
ciples of  the  law  merchant,  and  they  are  especially  applicable  to 
this  case. 

Applying  them  to  the  contract  in  question  there  is  not  a  doubt  in 
our  minds  that  it  was  one  of  indorsement  pure  and  simple,  and  not 
of  suretyship  or  unconditional  obligation. 

Nor,  in  our  opinion,  does  it  matter,  materially,  that  certain  parol 
proof  was  introduced  in  reference  to  the  disposition  that  was  made 
of  the  proceeds  of  the  discounted  paper  and  without  objection  cm  the 
part  of  interveners. 

The  evidence  referred  to  is  as  follows,  viz.  : 

**  Q.  Is  the  firm  of  B.  Felbelman  &  Co.  and  Cohn  &  Feibelman 
practically  one  concern? 

**  A.  Yes,  sir,  except  with  different  partners.  I  had  most  of  the 
monev  in  both  of  them. 

"  Q.  Wiiat  was  doa3  with  the  procaels  of  these  notes? 

'^  A.  It  was  first  handed  to  Cohn  &  Feibelman  and  then  paid  to 
me.  I  paid  6.  Feibelman  &  Co.'s  accounts  with  it  and  continued 
our  business. 

*'  Q.  The  three  notes  of  $7500,  yoa  mean? 

■^^  A.  Yes,  sir. 
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'  Q.  The  proceeds  of  these  notes  were  used,  then,  for  the  paym 
lebts  created  for  the  beneflt  of  B.  Feibelman  &  Co.? 
'  A.  Yes,  sir." 

t  shows  that  Cohn  &  Feibelman  really  discounted  the  paper, 
y  be  for  the  benefit  of  the  defendants;  but  that  can  make  no  p 
e  difference,  as,  presumably,  every  indorser  receives  a  conside 
1  tor  liis  signatare. 

t  abowB,  further,  that  if  Cohn  &  Feibelman  did  discount  their  o 
)er,  it  was  apparently  indorsed  by  the  defendants  at  the  time,  i 
money  was  expended  tor  their  benefit. 

ividently,  when  interpreted  in  the  light  of  this  evidence,  the  i 
taking  of  the  defendants  was  conditional  and  not  absolute. 
L  careful  investigation  of  the  law  aud  evidence,  and  a  comparii 
>nr  opinion  made  therewith,  have  served  to  confirm  ns  in  the  c 
tnesB  of  our  opinion,  and,  therafore,  a  rehearing  is  refused. 


No.  10,945. 

E  State  ex  Rel.  City  of  New  Orleans  vb.  The  Canal  &  Cl 

BORNE  Streets  Railroad  Company. 

Under  Acl  Vif.  of  1S4S  mnndiimus  is  provided  as  a  special  stAtulory  remedy  ;ii: 

cable  to  ilie  en  lore  cm  en  t  of  siieli  obligations  sa  tliose  [utoIvciI  in  litis  ca! 

a  contract  between  tbe  city  and  a  screec  railway  corporation. 

Tue  case  involves  a  construction  ot  tlie  provisloas  nt  tiio  cnntruct,  and 

ludge  below  properly  Interpreted  Hie  meaning  of  tbe  languajje  nseil. 

Ttie  intent  of  tbe  parties  being  plainly  expressed,  no  foundation  existeil  [oi 

sort  to  evidence  of  prior  conversations  to  vary  or  eiploln  It. 

PPEALlFom  the  Civil  District  Court  tor  tbe  Parish  of  Orleans, 
King,  J. 

ienry  Renahav),  Assistant  City  Attorney,  and  Carleton  Hunt,(. 
bomey,  tor  the  Relator  and  Appellee. 


r.  R.  Beckivilh  for  Respondent  and  Appellant. 

The  opinion  of  the  court  was  delivered  by 

Tenner,  J.     This  is  a  proceeding  by.  mandamus  to  compel 

rformance  ot  obligations  of  a  certain  contract  entered  into 
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tween  the  city  and  defendant  with  reference  to  the  maintenance  of 
certain  street  bridges  along  the  route  of  a  street  railway. 

It  is  taken  in  conformity  with  legislative  act  No.  133  of  1888, 
which  authorizes  the  writ  of  mandamns  as  a  special  statutory  rem* 
edy  in  sach  cases,  and  there  is  no  tenable  objection  to  its  invocation 
in  this  case. 

The  following  are  the  provisions  of  the  contract  enforcement  of 
which  ie  demanded : 

**The  street  bridges  where  crossed  bj''  the  company's  tracks 
throughout  their  routes  shall  be  placed  in  first-class  order  and  be 
kept  so  during  the  terra  of  franchise     *     *     * . 

^'That  said  Canal  &  Claiborne  Streets  Railroad  Company,  or  its 
successors  or  assigns,  as  a  part  consideration  for  said  franchise,  etc., 
Bhall,  at  its  ow^n  cost,  charges  and  expense  for  all  material  and  labor, 
and  without  indemnity  or  right  of  reclamation,  construct  and  main- 
tain all  street  bridges  where  crossed  by  said  company's  tracks;  and 
at  all  times  to  keep  all  such  crossings,  bridges,  culverts  wiiere 
crossed,  in  first-class  order,  and  shall  also  keep  and  maintain  two 
feet  of  the  street  on  the  outer  side  of  each  rail  of  their  tracks  in 
good  order  and  condition." 

The  city  contends  that  these  provisions  impose  the  obligation  to 
keep  the  bridges  crossed  by  the  railway  in  order. 

The  defendant  claims  that  it  is  only  required  to  keep  that  portion 
of  the  bridges  in  order  immediately  under  or  between  the  tracks,  or 
"where  crossed." 

The  judge  below  maintained  the  city's  construction  and  gave  rea- 
sons therefor  to  which  we  can  add  nothing.  Notwithstanding  the 
insistence  of  defendant's  counsel  we  are  unable  to  discover  any  am- 
bigaity  in  the  contract  which  raises  in  our  minds  any  doubt  as  to 
its  true  meaning. 

The  things  to  be  constructed  and  maintained  are  the  bridges,  not 
the  crossings  of  the  company's  tracks  over  the  bridges.  It  is  true 
the  word  '*where"  indicates  and  limits  locality;  but  the  locality  in- 
dicated here  is  that  of  the  bridges,  not  of  the  particular  part  of  the 
bridges  crossed  i)y  the  track.  The  meaning  of  the  words  **  where 
crossed"  jumps  to  the  eye;  it  means  that  bridges  situated  where 
they  are  crossed  by  the  track  are  to  be  maintained  and  kept  in 
order;  other  bridges  situated  where  they  are  not  so  crossed  are  not 
included. 
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This  is  rendered  more  clear  by  reference  to  the  preceding 
tract  between  the  parties,  which  required  the  parchaeer  "to  kc 
good  repair  and  condition,  during  the  continuance  of  this  priv 
the  paved  and  uopaved  atreete  through  which  said  tracks  pa 
well  as  nil  the  bridges  on  gaid  streets. 

The  new  contract  modltlee  the  old,  in  favor  ot  the  compan 
restricting  the  obligation  to  a  particular  part  of  the  streets  ai 
the  particular  bridges  crossed.  Had  the  intention  been  to  co 
the  obligation  to  a  particular  part  of  the  bridges,  this  would 
been  defined  with  the'same  distinctness  as  that  employed  as  ti 
parte  of  the  streets.  Moreover,  as  the  judge  a  guo  weightily 
"  there  was  no  reason  for  the  city  to  obligate  by  written  cor 
the  defendant  to  keep  in  repair  the  bridges  only  at  the  points  11 
crossed  by  the  tracks  for  the  reason  that  the  defendant  was  a 
compelled  to  do  so  in  order  to  maintain  its  tracks  and  run  its  c 

Finding  thatthe  intention  of  the  parties  is  plainly  expressi 
the  contract,  no  foundation  existed  for  resorting  to  prior  coiiVi 
tions  and  negotiations  between  representatives  of  the  contra 
corporations  to  vary  or  explain  it,  and  such  evidence  was  ri| 
excluded. 

Judgment  affirmed. 

No.  10,908. 
A.  B.  Levy  vs.  D.  C.  McCan. 

InKtlio  empli)>-f"a  us^tnt  lliercto,  il  uncxpliilnod  anil  unsupported  liy  i-or 
atory  an  J  s. ills  tar  lory  ui-JiJciicc,  they  fro  ite  n  slronx  presumption  ii)[.iln! 
ilciiiiind. 
■i.  Inslructionsglven  to  till- employer's  counsel  10  itiTestigntc  sueli  niipsl 
enlriEB.  and  make  protest  lo  llie  bookkeuperngalnflt  llicni,cun  not  srrvei 
roundiition  ofacliarKc  of  slander  o nil  libel  or  ground  an  uetion  lii  dun 
UKiilnsl  tlio  employer. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orl( 
King,  J. 

W.  S.  Benedict  and  Lionel  Adarrn  tor  Plaintiff  and  Appellant. 

Farrar,  Jonas  &  Kruttscknitt  for  Defendant  and  Appellee. 
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The  opinion  of  the  court  was  delivered  by 

Watkens,  J.  This  is  an  action  brought  by  a  discharged  clerk 
for  balance  of  $11,400  as  the  amount  due  him  on  his  salary  for 
tl^  full  term  of  his  contract  of  employment  and  for  damages. , 

Plaintiff's  claim  is  somewhat  ambiguous  and  involved,  but  the  sub- 
stance of  it  is  that  on  the  15th  September,  1880,  he  was'employed 
by  the  defendant  as  book-keeper,  at  a  salary  of  $100  per  month,  but 
for  the  term  of  one  year — ^the  defendant  being  engaged  in  operating 
a  foundry  and  iron  works. 

Soon  after  his  said  employment,  Charles  P.  McCan,  son  of  de- 
fendant, became  a  partner  of  his  father  in  business,  and  the  capital 
thereof  was  very  largely  increased,  and  the  business,  also,  was  in- 
creased and  extended  to  the  purchase  of  plantations,  and  the  fur- 
nishing of  supplies  to  sugar  planters — whereby  the  labors  of  peti- 
tioner were  greatly  increased. 

That  during  the  time  Charles  P.  McCan  was  a  member  of  the 
firm,  and  prior  to  his  death,  he  was  the  active  man  of  the  firm,  and 
was  chiefly  intrusted  with  and  responsible  for  its  management  and 
administration . 

That  after  his  death,  on  the  19th  of  September,  1886,  the  de- 
fendant requested  him  to  take  the  place  of  his  son  in  the  conduct 
of  the  business,  but  simply  as  an  employ6^the  transactions  of  the 
firm  in  liquidation  aggregating  many  hundred  thousands  of  dollars 
annually;  and  that  defendant  promised  to  pay  him  a  compensa- 
tion conmiensurate  with  the  value  of  his  services,  over  and  above 
his  assured  salary,  which  was,  at  that  time,  $200  per  month,  to 
which  he  assented. 

Under  this  arrangement  plaintiff  claims  that  the  scope  of  his  serv- 
ices was  enlarged  and  extended,  so  as  to  embrace  not  only  all  of 
the  various  details  of  the  foundry  establishment,  but  to  extend  to  all 
the  receipts  and  disbursements  thereof,  and,  also,  to  those  of  the  de- 
fendant's several  plantations,  situated  in  different  parts  of  the  State 
—including  the  supervision  of  the  laborers  and  lessees  thereof,  and 
the  furnishing  of  them  with  plantation  supplies. 

Plaintiff  specially  avers  that  his  said  services  continued  from  the 
19th  of  September,  1886,  until  the  1st  of  January,  1890,  when  he  was 
discharged  by  the  defendant  without  sufficient  cause  or  any  serious 

ground  of  complaint. 
34 
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He  tnrtber  avers  that  during  the  time  he  was  bo  engaged,  anc 
to  the  date  of  fais  discharge,  the  detendant,  "  while  freqaently  ] 
ieing,  failed  to  fix  a  proper  remuneration  for  the  service  of  peti 
oataide  of  his  regular  line  of  doty  as  each  book-keeper,  and  fi 
entire  and  active  management  and  control  of  the  property  and 
ness  of  the  defendant;"  but  lie  farther  avers  that,  sobseqaent 
or  abont  the  9th  of  Angnet,  1889,  the  defendant  gave  him  $i 
account  of  said  extra  services  and  antfaorized  him  to  credit  h 
with  $200  additional  on  that  account,  the  remainder  to'  be  e 
thereafter,  aad  corresponding  entries  were  made  on  the  defen< 

He  farther  avers  that,  in  the  fall  of  1889,  he  demanded  of  de 
ant  a  settlemeot  in  the  premises,  and  same  was  referred  to  de 
ant's  coansel,  who  drew  op  a  docnment  wherein  the  amount 
salary  was  increased  from  |2400  per  annum  to  $8000  per  ai 
"  bat  same  was  bo  coupled  with  conditions  that  your  petition! 
not  feel  that  it  was  proper  (or  him  to  sign,  and  he  declined  t) 
same;"  but,  on  the  contrary,  he  expressed  a  willingness  "  ti 
same  viilhout  »uch  olmozious  conditions,  and  defendant  declii 
abate  said  conditions." 

Notwithstanding  what  had  transpired,  plaintiff  represents  tl 
continued  his  services  until  January  2,  1890,  when,  over  his  w 
and  verbal  protest  and  expressed  desire  to  continue  to  perfot 
services,  he  was  discharged  from  farther  employment  by  the  de 
ant. 

On  the  score  of  extra  services  the  plaintiff  claims  the  sum  i 
above;  and,  charging  defendant  to  have  slandered  and  defame 
by  making  and  pabliahing  as  true  a  false  statement  to  the  elfet 
be  had  as  book-keeper  made  false  entries  in  bis  books  in  relati 
the  alleged  agreement  with  petitioner,  the  latter  claims  and  dei 
an  additional  f  10,000  as  damages  for  slander  and  libel. 

The  defendant's  answer  is  fall  and  explicit  In  detail,  and  n 
produce  from  hie  counsel's  brief,  at  pages  10  and  11,  the  foil 
careful  synopsis  of  It,  as  the  best  mode  of  presenting  his  side  i 
case,  viz, : 

His  entries  in  the  defendant's  book  show  "an  admission  that] 
tiff  was  employed  by  defendant  and  by  bis  Brm  of  D.  O.  Hei 
Son,  and  that  the  salary  agreed  to  be  paid  to  him  prior  to  188! 
which  was  paid  to  blm  In  full,  was  at  the  rate  of  one  hundrec 
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lars  (1100)  per  month,  which  was  duly  and  regularly  paid  to  him 
from  month  to  month;   that  from  January  1,  1882,  to  September 
30,  1885,  plaintiff's  salary,  fixed  at  |125  per  month,  was  also  (inly 
tod  reg^olarly  paid  to  him;  that  from  October  1,  1885,  to  December 
3L    1887,  his    salary,    fixed  at  |150  per    month,  was    also    duly 
and  regularly  paid  to  him;  that  from  January  1,  1888,  to  January  1, 
1890,  his  salary,  fixed  by  agreement  at  $200  per  month,  was  also 
duly  and   regularly  paid  to  him ;  and  he  avers  that  these  salaries 
were  in  fall  for  all  services  rendered,   and  that  no  other  agreement 
was  ever  entered  into  between  plaintiff  and  defendant  or  defend- 
ant's firm  or  his  deceased  son  concerning  the  salary  of  said  Levy, 
or  any  fnrther  compensation  ever  agreed  to  be  paid  to  him  for  his 
services  as  clerk  or  otherwise;  that  on  or  about  the  10th  of  De- 
cember, 1889,  Levy  informed  respondent   that  in  his  opinion  his 
services  had  actually  been  worth  to  respondent  far  more  than  his 
agreed  salaries,  and  notified  respondent  that  unless  a  material  pe- 
coniary  recognition  of  this  claim  were  made  he  would  leave  re- 
spondent's service  on  the  1st  of  January,  1890;  that  respondent  posi- 
tively  and   emphatically  declined  to  do  this,  stating  to  said  Levy 
that  throughout  the  term  of  his  said  engagement  he  had  been  at  all 
times  at  perfect  liberty  to  resign  his  position  if  he  had  considered 
the  salary  agreed  upon  and  regularly  paid  as  insufficient  compensa- 
tion for  his  services.    That  Levy  thereupon  fully  and  unreservedly 
admitted  the  legal  correctness  of  respondent's  position,  and  without 
asserting  that  he  had  any  legal  claim  upon  respondent  for  past  ser- 
vices, or  pretending  that  such  claim   existed,  notified  respondent 
that  he  would  withdraw  from  his  service  on  the  1st  of  January,  1890 ; 
that  thereupon  respondent,  not  wishing  at  that  time  to  lose  the  ser- 
vices of  said  Levy,  requested  him  to  name  a  salary  for  the  single 
year  of  1890,  which  he  (Levy)  would  consider  not  only  a  full  com- 
pensation for  all  services  to  be  rendered  during  the  year,  but  which 
would  likewise  remove  from  his  mind  all  dissatisfaction  caused  by 
bis  belief  that  his  agreed  salary  in  the  past  had  been  insufficient; 
that  Levy  thereupon  suggested  the  sum  of  $8000,  which  respondent 
assented  to ;  that  when  the  agreement  was  prepared  on  the  12th  of 
December,  1889,  Levy  refused  to  sign  the  same,  and,  refusing  longer 
to  remain  in  the  employment  of  respondent,  voluntarily  withdrew 
therefrom  on  or  about  the  1st  of  January,  1890 ;   that  by  this  course 
of  action  respondent's  suspicions  were  excited,  and  he  employed  an 
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accountant  to  examine  his  commercial  books,  wbich  Iiad  been 
solely  by  eaid  Levy,  and  were  exclneiTely  nnder  his  control;  th 
InvestlKatlon  of  said  books  tbns  made. ebowed  tbe  following  ec 
made  tberein  in  the  bandwriting  of  and  by  said  Levy." 

Thereto  ia  appended  a  statement  of  the  various  entries  npoi 
ledger  and  cash  book  that  were  kept  by  the  plaintiff,  exhibitinf 
proof  of  the  amoanta  tbat  were  dne  him,  on  account  of  bia  a 
daring  varions  years  of  bis  service. 

Then  follow  quoted  extracte  from  the  same  booka  of  tbe  all 
false  entries  made  therein  by  plaintiff  whilst  he  waa  in  defend 
employ  as  book-keeper,  and,  aa  he  (defendant)  avera,  wholly  wit 
his  knowledge  or  consent,  and  in  reference  to  plaintift's  clain 
the  extra  services,  and  which  are  oa  followa,  viz. : 

1.  "Cash  book,  at  p.  244,  July  81,  1888,  is  tbe  following  ei 
A.  B.  Levy  by  D.  C.  McCan,  balance  July  salary,  at  agreed  b; 
year,  from  Jaly  1,  1888,  at  94800. 

6.  "  In  ledger,  June  30,  1889,  and  in  tbe  cash  book,  June  80, 
Ib  the  following  entry  and  contra-eutty :  A.  B.  Levy  by  D.  G. 
Can — OS  agreed  between  A.  B.  Levy  and  D.  C,  McCan,  Credit  for 
w^l^s  from  October  1,  1886,  to  June  30,  1888,  to  compensate  / 
Levy  for  extra  aervices  connected  with  the  several  plantations  o: 
estate  of  C.  P.  UcOan  and  D.  O.  McCan,  as  per  contra-entry  of 
date,  94950. 

6.  "In  the  cash  book,  June  30,  1880,  Is  the  following  entry: 
HcCan  to  A.  B.  Levy.  Salary  of  (4800  per  annum  U  hereby  ren 
from  Jane  80,  1889,  for  one  year,  under  the  same  conditions  as 
of  July  31,  INHH,  as  agreed  betuieem  A.  B.  Levy  and  D.  C.  McCan 
in  addition  to  said  renewal  D.  C.  McCan  agreed  to  give  the  said  j 
Levy  credit  for  back  wages  from  October  1,  1886,  to  Jnne  30,  18) 
oompensale  A.  B.  Levy  for  extra  services  connected  with  the  ae 
plantatlona  of  the  eatate  of  C.  P.  McCan,  and  of  tbe  said  D.  C. 
Can,  (4050.  And  on  a  check  atnb  No.  2409,  of  August  9,  1889,  i 
following  entry:  A.  B.  Levy,  on  account  of  accumulated  sala 
his  credit  to  July  30,  1889,  amounting  to  97650,  $300.  And  a  i 
lar  entry  appears  in  cash  book,  fo.  381."     (Italic  ours.) 

Tbe  defendant  refera  to  tbe  foregoing  entriea  as  those  be  < 
plains  of  aa  incorrect  and  not  anthorized,  and  to  wblcb  he  reqn< 
his  cooDsel  to  direct  tbe  plaintiff's  attention;  at  tbe  same  time  d 
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ing  that  he  ever,  at  any  time,  defamed  or  slandered  him,  though  he 
denounced  said  entries  to  be  false. 

Defendant  sped  ieally  denies  any  recognition  or  acknowledgment 
of  the  plaintiff's  claim  for  extra  services,  and  affirms  that  when  he 
signed  a  check  in  favor  of  plaintiff  in  August,  1889,  he  was  ignorant 
of  the  statement  he  subsequently  ascertained  was  contained  on  the 
stub  on  said  check  book. 

These  comprehensive  statements  from  the  petition  and  answer 
narrow  the  controversy  to  a  very  small  compass,  and  leave  us  prac- 
tically nothing  to  do  but  settle  one  or  two  disputed  questions  of 
fact. 

It  is  well  to  premise  our  discussion  by  the  statement  that  plain- 
tiff's petition  concedes  that,  whatever  may  have  been  the  course  of 
his  negotiations  with  the  defendant,  they  never  reached  and  per- 
fected an  agreement  with  relation  to  such  extra  services  and  no 
price  therefor  was  ever  agreed  upon  between  them.  His  claim, 
therefore,  must  necessarily  be  upon  the  score  of  a  quantum  meruit, 
and  not  on  a  contract. 

At  the  ontstart  we  will  further  ob^serve  that  while  the  plaintiff,  in 
his  petition,  makes  specia)  reference  to  the  disputed  entries  pointed 
oat  in  the  defendant's  books,  he  seems  to  have  done  so  for  the  sole 
purpose  of  supporting  his  charge  of  slander  against  the  defendant ; 
for,  while  he  avers  'Hhat  each  and  every  of  said  entries  so  made  as 
aforesaid  on  the  books  of  safd  firm  *  *  *  were  so  made  at  the 
iMtanee  of  9aid  firm  and  said  D.  C  McCan  by  yjDur  petitioner ,  then 
their  employ^,  under  their  orders  and  directions,"  etc.,  yet  there  is 
neither  statement  or  claim  made  in  the  petition  to  the  effect  that 
eaid  entries  furnish  evidence  of  defendant's  acknowledgment  of  his 
liability  for  the  extra  services  claimed  of  him.  For  if  said  entries  were 
indeed  authorized  by  defendant,  the  claim  of  the  plaintiff  would  be 
clearly  and  fully  made  out;  but  if  they  were  false  entries,  made  in 
the  defendant's  books  by  plaintiff,  secretly  and  without  the  plain- 
tiff's knowledge,  they  do  not  constitute  evidence  against  the  defend- 
ant at  all,  but,  on  the  contrary,  completely  confound  the  plaintiff, 
as  his  case  could  not  for  a  moment  stand  in  the  presence  of  such  a 
palpable  fraud  on  defendant. 

Bat,  when  we  consider  the  fact  of  plaintiff's  failure  to  claim  the 
foil  benefit  of  said  alleged  true  and  correct  entries  in  the  defendant's 
books,  in  verification  of  his  claim ;  and,  further,  consider  the  fact 
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that  he  explicitl}'  places  reliance  upon  the  written  docoment  1 
vas  prepared  bfthe  defendant's  counael,  alone,  as  containing 
admission  of  the  valae  of  his  services — the  conclusion  becomea  ii 
sistible  tlj^t  he  deems  those  entries  unreliable  ae  tesUmony , 
pats  the  ban  of  distrast  npon  tbem. 

The  testimony  of  the  plaintiff  as  a  witness  is  eqaally  eqaivocal 
self -contradictory  as  hie  petition  is — tor  he  fixes  an  altogether  i 
ferent  date  in  his  evidence  for  the  beginning  and  termination  of 
contract  from  that  fixed  In  the  ledger  entries;  and,  instead  ot  r< 
ing  upon  those  entries  as  furnishing  positive  proof  of  the  defe 
ant's  consent  to  pay  a  specified  price  of  $200  per  month  additi( 
for  said  extra  services,  his  testimony  places  an  altogether  diffej 
interpretation  npon  the  transaction,  and  shows,  at  most,  that  a  i 
of  negotiatitm  existed  at  date  of  the  conference  that  occurred  at 
law  ofBce  of  the  defendant's  coansel,  which  the  testimony  of  o 
witnesses  establishes,  never  matured  or  ripened  into  an  actual  agi 
ment  at  all. 

We  quote,  in  this  connection,  the  following  from  the  plaint 
testimony,  viz. : 

"  After  he  bad  given  me  |200,  and  up  to  the  31st  of  Decern! 
1889,  I  frequently  spoke  to  him  about  fixing  up  a  definite  amount, 
he  asked  me  how  mach  I  thought  I  ought  to  have.  I  told  him  9->0'j 
year  was  fair  enough.  He  aaj/t  I  will  tell  gou  what  I  will  do;  I 
give  you  i48fX>,  f2(M)  for  planfations  and  (200  for  the  regular  busir 
and  I  said  to  him  that  I  had  lost  time  from  the  time  that  I 
started  In;  and  he  says  I  will  fix  that  for  yon;  and  on  July  I,  I 
he  agreed  to  give  me  f4/i00  a  year,  and  in  Jane,  1889,  he  told  n 
conld  credit  myself  with  back  wages  from  October,  1886,  to  J 
3U,  1S89.  Then  I  continned  drawing  that  9200,  and  crediting  m; 
to  keep  It  straight,  Jnst  as  the  books  show  there."     R.,  p.  99. 

Vide  italicised  paragraphs,  particularly.  Per  contra  we  have 
statement  of  the  defendants'  lawyer,  who  prepared  the  proje 
agreement  plaintiCF's  petition  makes  reference  to^ — who,  upon  t 
ing  that  bis  testimony  was  required,  withdrew  from  the  case— 
from  it  we  make  the  following  pertinent  extracts  selected  from 
evidence  touching  the  interview  at  his  odSce,  viz. ; 

"  Mr.  licvy  then  repeated  In  a  very  emphatic  manner  the  sens 
the  Injustice,  or  hie  sense  of  the  injustice  as  he  considered  it,  ot 
McCan  having  employed  him  In  a  very  responsible  and  difficnlt  p 
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tion  for  many  years  without  proper  compensation.  He  stated  that 
Mr.  McCan  time  and  again  promised  to  make  him  some  effectual  rec- 
ognition of  those  services  by  an  increase  of  salary  or  otherwise,  and 
that  he  had  never  done  it,  and  had  never  kept  his  word."  (Italics 
ours.) 
Again: 

^^  He  stated  that  he  had  a  number  of  conversations  with   Mr. 
McCUm,  and  that  Mr.  McCan  had  promised  to  give  him  one -fourth  of 
Promised  Land,  and  that  he  had  discussed  giving  him  an  interest  in 
the  foundry,  but  he  said  that  he  knew,  as  a  matter  of  course,  that 
verbal  arrangements  of  that  kind  were  not  legal  and  were  inopera- 
tive, and  that  '  I  come  here  for  the   purpose  of  making  arrange  - 
ments  that  I  knew  would  be  legal  and  binding,'   and  I  then  said  to 
him,  'Mr.  Levy,  before  I  discuss  this  thing,  let  me  understand  one 
thing — have  you  made,  or  have  you  pretended  to  have  made,  any 
arrangen^ent  which  is  final  and  closed  with  Mr.  McCan  in  this  con- 
nection?' and  he  said,    *  /  have  not.^     I  said,  *  Very  well,  then,  we 
are  discussing  this  question  absolutely  as  an  open  question,  and  noth- 
ihg  has  been  done  between  you  and  Mr,  McCan y.  nothing  has  heen  said 
which  you  regard  as  final  and  binding  or  operative,^  and  he  answered, 
^ThaVsthe  position  which  I  occupy  in  this  matter  to-day,^     I   said, 
'  In  order  that  I  might  understand  your  position  toward  Mr.  McCan, 
vhai  is  your  salary?^     Mr,  McCan  and  Mr,  Levy  answered  simultane- 
WL9ly,  Mr.   McCan  saying   *  ^200,^  and  Mr.  Levy  saying  '  I  am  draw- 
ing $200.''    I  said,  very  well,  then  I  understand  your  position  to  be 
that  Mr.  McCan  has  been  paying  you  a  salary  of  $200,  and  that  you 
eoiutder  your  salary  is  insufficient  for  the  services  which  you  have 
rtry^ed  to  him.,  and  he  says,  '  Yes,  that's  it.     I  have  taken  the 
responsibility — a  very  heavy  responsibility,  I  have  worked  inces- 
santly, and  have  worked  faithfully  for 'Mr.  McCan,  and  he  has  not 
paid  me  sufficiently.'  "     (Italics  ours.) 

This  testimony  clearly  establishes  the  plaintiff's  clear  and  distinct 
admission  that  there  had  not  been,  prior  to  that  date,  any  agreement 
between  him  and  the  defendant ;  and  the  following  shows  just  as 
conclusively  that  the  proposed  written  agreement,  in  which  it  was 
stjpnlated  that  defendant  should  pay  to  the  plaintiff  $8000,  related  to 
ow  year's  serdees  only,  and  those  services  were  to  be  thereafter 
fmdered,  and  during  the  progi'ess  of  the  liquidation  of  the  business 
<'^I>.  C.  McCan  &  Son— viz. : 
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'*  Then  it  seemed  as  though  there  could  be  no  agreement  between 
them.     Mr,  Levy  said,  '  Very  well,  I  shall  leave  on  the  Ist  of  Jarvuary ; 
thaVs  all  there  is  about  tt.'     McCan  seemed  very  mach  loath  to  ha^e 
him  quit.     I  then  said  to  Mr.  Levy,  '  It  seems  to  me  that  you  mig^ht 
state  some  amount  in  dollars  and  cents,  some  round  sum  that  would 
be  satisfactory — some  round  sum  that  would  not  only  be  ample  com  - 
pensation  to  you  for  your  services /or  one  year,^  and  there  was  never 
any  question  of  any  engagement  being  made  except  for  one  year, 
'  which  would  not  only  be  ample  compensation  for  your  services, 
and  would  enable  Mr,  McCkin  to  retain  you  during  this  liquidationj  but 
would  also  be  sufficient  to  remove  from  your  mind  any  sense  of  the 
injustice,  as  you  claim  it,  that  has  been  done  to  you,  by  not  having 
heretofore  given  you  a  sufficient  salary  for  your  services.'     He  asked 
me  to  state  an  amount,  which  I  declined  to  do,  and  after  some  hesita- 
tion he  stated,  a)  it  were,  tentatively:  ^  Will  you  give  me  eight  thou- 
sand dollars  ($8000)  ?'  and  before  I  could  speak,  Mr.  McCan  jumped 
up  and  said,  '  Yes!  '  evidently  glad  to  have  the  tension  of  his  mind 
relieved.    They  went  out  after  a   few  unimportant  words  and  I 
heard  nothing  more  of  it  at  that  time." 

It  just  as  clearly  appears  from  the  foregoing  that  plaintiff  pro- 
posed to  discontinue  his  services  after  the  1st  of  January,  1890,  un- 
less the  defendant  consented  to  pay  him  additional  compensation 
during  the  year  1890, 

From  all  that  has  been  disclosed  by  the  preceding  quotations  from 
the  pleadings  and  evidence,  and  from  other  evidence  not  quoted, 
but  equally  convincing  and  clear,  we  are  satisfied  the  case  is  with 
the  defendant  on  both  branches  of  plaintiff's  action. 

The  entries  made  in  defendant's  books  were  never  known  to  or 

« 

sanctioned  by  ttie  defendant,  and  are  wholly  without  efficacy  to 
make  proof  of  a  contract. 

The  prcjet  of  argument  discloses  simply  an  incomplete  compromise 
as  to  plaintiff's  contemplated  extra  services  to  be  thereafter  rendered 
in  1890.  There  is  no  evidence  to  support  a  quantum  meruit  for 
years  prior  to  1890. 

The  defendant  is  an  old  and  infirm  person,  possessed  of  large  means, 
and  who  was  evidently  solicitous  of  retaining  the  plaintiff  in  his  em- 
ployment during  the  liquidation  of  the  business  of  the  firm  during  the 
year  1890,  consequent  upon  the  death  of  his  son  and  partner,  and 
upon  whose  services  the  defendant  placed  a  high  estimation.     It  is 
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also  evident  that  the  plaintiff  both  saw  and  appreciated  the  advantage 
to  himself  of  this  situation,  and  had  made  up  his  mind  to  take  all  the 
advantage  possible  of  it ;  and  finding  his  scheme  circumvented,  he 
brought  this  suit  in  the  hope  of  recouping  the  benefits  of  his  unsuc- 
cessful negotiations. 

It  is  our  deliberate  opinion  that  the  plaintiff  has  no  well  founded 
claim  for  extra  services,  and  none  to^tever  for  damages  on  the  score 
of  defamation  of  character  and  slander. 

In  the  court  below  there  was  judgment  for  the  defendant,  and  it  is 
affirmed. 

Rehearing  refused. 


No.  10,900. 

HoBGooD  &  Poster,  C.   P.  Hobgood  Substituted,  vs.  Charles 

Schuler,  Third  Possessor. 

Consolidated  with  Charles  Schuler  vs.  George  H.  Suther- 

LiN,  Recorder  of  Mortgages. 

L  A  party  who  adyances  money  to  the  mortgage  creditor  of  his  debtor,  in  the 
payment  of  Interest  accumulations  on  the  mortgage  debt,  becomes  legally  sub- 
rogated, pro  tancOf  to  the  mortgage  creditor's  right. 

t.  A  party  who  purchases  property  encumbered  by  mortgage  and  vendor's  lien, 
and  employs  the  price  in  the  payment  of  the  mortgage  debt,  becomes  legally 
subrogated  to  the  mortgage  creditor's  right  also. 

i.  All  unauthorized  cancellation  of  a  mortgage  may  be  reinstated  on  proper  pro- 
ceedings, taken  contradictorily  with  the  recorder  and  other  mortgage  credit- 
ors. 

A  PPEAL  from  the  Tenth  District  Court,  Parish  of  DeSoto. 
/i    Hall,  J, 

C.  M,  Pegues  for  Plaintiff  and  Appellant : 

Mortgages  and  privileges  are  extinguished  when  the  creditor  acquires  the  thing 
subject  to  the  mortgage  and  priyllege.  C.  C.  3411,  3277;  4  An.  416',  15  An.  407;  19 
An.  260;  25  An.  559,  560 ;  34  An.  1032. 

Parties  acquiring  title  to  real  estate  are  bound  by  the  recitals  to  their  act.  34 
An.  962. 

Where  a  purchaser  of  real  estate  as  the  consideration  of  his  purchase  obligates 
bimself  to  take  up  and  pay  existing  mortgages  or  prlYlleges  against  the  land 
purchased,  and  In  pursuance  of  such  agreement  subsequently  so  takes  up  and 
pays  such  mortgages  and  privileges,  he  Is  considered  as  having  paid  with  the 
money  of  this  vendor,  and  Is  not  subrogated  to  the  rights  of  the  creditor,  the 
debts  in  such  a  case  being  absolutely  extinguished.    34  An.  962. 
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E.  W.  Siitherlin  contra : 

Inscriptions  ol  mortgasea  can  only  be  eraseJ  liy  conBeut  or  the  panics,  i 

Jecreeol  competent  court.    C,  n.  K3T1,  ct  «q,.'  DO  An.  13IIT. 

Authority  to  cancel  a  mortgage  given  Id  error  ot  tact,  aSectiog  tbe  motli 

done  wllbouC  lawful  cause  and  le  without  legal  etiect.    <:,C.VtlO,eliq.; 

lim.ttttq.;  IS  An.2e§  (270). 

Kubrogatlon  takes  place  ot  right  (I)  tor  tbe  beuefli  ot  blm  wbo,  being  himg 

creditor,  pays  aDOther  creditor  wboae  claim  la  preferable  to  bla,  byreaM 

hia  prlTlleKes  or  mortgagoa,  aud  (2)  for  tbe  benefit  of  the  purchaacr  of  an] 

movable  prpperty  wbo  employs  the  price  of  blspurcbaae  iu  paying  tbe  cr 

ors  to  wbomtb la  property  was  mortgaged.      C.  C.  2161, 1982; 23  An.  m:»  An 

4.    II  the  consideration.  In  a  contract  ot  sale,  be  declared  therein  to  be  raab, 

tion.  c.c.  1900;  30  Aa.  969:111  An.  ese.esa. 


The  opinion  of  tbe  conrt  was  delivered  by 

Watkinb,  J.  Alleging  Charlea  Schnler'a  poseeseion  as  owner  ■ 
tract  ot  320  acres  of  land,  whicb  he  had  acquired  from  one  Jan 
hie  jadgment  debtor,  eince  the  registry  of  bis  jadgment  against  ii 
a  jndicial  mortgage,  on  tbe  28tb  of  February,  1889,  the  plaintiff  p 
ceeds  againat  said  property  by  the  hypothecary  action,  in  the  fo 
closure  and  enforcement  of  same. 

Tbe  defence  set  up  is  that  in  1882  James  bought  of  Mrs.  J.  V.  I 
Kellar  a  tract  of  660  acres  of  land  for  the  total  price  of  |3366, 
which  t^OO  was  paid  in  cash,  and  for  the  remainder  be  executed 
several  promissory  notes,  falling  due,  respectively,  on  Januar; 
ot  1884,  1885,  1886  and  1887,  with  interest,  tbe  payment  of  wl 
being  secured  by  a  duly  recorded  mortgage  and  vendor's  Hen  a 
the  property. 

That  for  certain  advancoe  made  to  James  in  cash,  to  make  adva 
payments  on  this  property,  aud  money  advanced  to  enable  hitt 
put  improvements  thereon,  Schnler  took  a  title  to  240  acres  ot  i 
land,  on  the  22d  ot  January,  1886,  though  the  consideration  th« 
for  Is  expressed  in  the  actot  sale  as  $1800  iu  cash — being  insufQci 
in  amount  to  satisfy  the  whole  ot  James'  indebteduess  to  him. 

That  on  March  17,  1890,  by  deed  recorded  some  date,  he  purcba 
of  said  James  the  remaining  320  acres  of  said  original  tract  of  1 
— the  land  which  is  the  subject  of  this  contestation — ostensibly 
93200  in  cash,  as  recited  in  the  deed,  whilst  in  reality  the  cousidt 
tion  was  the  balance  of  the  original  purchase  price  that  James 
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due  McKellar,  ''which  was  then  estimated  in  principal  and  interest, 
including  mims  prevUmaly  advanced  thereon  by  him,  to  be  abont  that 
amount,  but  which,  in  fact,  amounted  to  the  sum  of  $3232.66." 

That  he  thereafter  executed  a  special  mortgage  on  the  entire 
tract  of  560  acres  and  other  lands,  to  secure  a  loan  of  money  one 
Thompson  had  made  to  him  for  the  purpose  of  enabling  him  to  pay 
off  and  discharge  ''  the  then  last  mentioned  notes  of  James,  given  as 
part  of  the  purchase  price  (of  the  land)  to  McKellar,  as  aforesaid ;. 
and  that  respondent  (Schuler)  thereby  became  legally  subrogated  to* 
the  said  McKellar' s  rights  of  vendor's  privilege  and  special  mort- 
gage on  the  said  remaining  320  acres  of  land,  to  secure  said  last  three 
notes  executed  by  James  to  McKellar,  and  that  he  (Schuler)  was 
thereby  entitled  to  be  paid  the  amount  thereof,  and  sums  previously 
advanced  to  him  thereon  as  aforesaid,  out  of  said  320  acres  of  land,  in 
preference  to  plaintiff."     Brief  of  Schuler's  counsel,  pp.  3  and  4. 

As  applicable  to  the  foregoing  statement,  counsel  further  repre- 
sent that  the  McKellar  mortgage  was,  without  due  authority,  or  his 
(Schuler' d)  consent,  and  also  in  error  of  fact,  canceled  and  erased 
from  the  mortgage  record,  whereon  it  was,  in  due  time  and  season- 
ably recorded,  and,  in  proper  proceedings  against  the  recorder  he 
seeks  its  re -establishment  and  maintenance,  with  preference  on  the 
proceeds  of  sale  over  the  mortgage  of  the  plaintiff — quoa4,  the  tract 
of  320  acres  of  land. 

In  the  matter  of  the  rule  on  the  recorder  the  defendants  urged  a 
plea  of  no  cause  of  action,  which  being  overruled,  there  was  a 
motion  made  to  strike  out  Schuler's  answer  in  the  hypothecary 
action  on  somewhat  similar  grounds  to  those  taken  under  the  plea  of 
no  cause  of  action,  and  it  was  likewise  overruled. 

The  answer  in  the  rule  proceeding  is  substantially  that  from  the 
proceeds  of  Thompson's  loan  to  Schuler,  the  James  notes  were 
paid,  the  McKellar  mortgage  canceled  and  the  rights  of  mortgagee 
and  mortgagor  became  united  in  Schuler  as  purchaser  from  James, 
and  were  extinguished  by  confusion;  therefore,  the  cancellation  was 
correctly  made,  and  can  not  be  revoked. 

Oq  Schuler's  motion  the  two  cases  were  consolidated,  and  on  the 
trial  judgment  was  rendered  recognizing  plaintiff's  judicial  mort- 
gage and  ordering  sale  of  the  320  acres  of  land ;  but  it  further  decreed 
that  Schuler  was  legally  subrogated  to  the  rights  of  vendor's  privi- 
lege and  mortgage  of  McKellar  *^  for  the  said  three  last  notes  of  James 
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ler  in  con  trover  By,  to  take  rank  as  of  date  of  recordatlou  c 
irember  8,  1882,  and  that  Schaler  be  paid  the  amonnt  of  eaid  thn 
es,  in  principle  and  interest,  out  of  proceeds  of  Bale  of  said  3! 
SB  of  land  in  preference  to  Hobgood'a  judicial  mortgage."  Brii 
Jchuler'B  counsel,  pp.  12  and  13. 

0  allowance  la  made  for  counsel  feee  as  prayed  tor  in  the  ansva 
Ichuler. 

torn  that  judgment  the  plaiutiCf  appealed,  and  in  answer  to  tt 
leal  Schuler  requests  an  ameudmeut  in  his  favor  awarding  him  tt 
Bi  cent,  stipulated  in  the  McKellar  mortgage  as  counsel  fees- 
ying  that  it  be  in  other  respects  affirmed. 

>n  this  presentation  of  the  case  there  are  two  qaeBtiona  fordetei 
lation:  (1)  Schuler'a  subrogation  vel  non  to  the  McKellar  morl 
:e,  and  (2)  if  subrogated,  the  extent  of  his  subrogation.  For 
ms  to  be  plain  that  it  Schuler  be  subrogated  to  McKellar's  rigl 
mortgage  the  question  of  cancellation  is  of  but  little  practlci 
lortaace,  as  both  the  theory  of  the  plaintiff's  and  that  of  the  dt 
dant's  coansei  clearly  indicate  that  it  was  erroneoosiy  made- 
t  of  the  former  being  that  Thompson's  agent,  with  nndne  hasti 
3d  upon  an  uncompleted  abstract  of  title  which  made  no  disclof 
oE  the  Hobgood  mortgage,  the  knowledge  of  which  would  hav 
vented  its  acceptance ;  and  that  of  the  latter  being,  that  while  h 

1  the  applicant  tor  a  loan  of  money  from  Thompson,  he  had  a 
iwledge  of  plaintiff's  mortgage,  or  of  the  abstract  on  wbic 
impaon's  agent  acted  in  making  the  loan,  and  not  only  had  n 
wledge  of  its  cancellation,  but  that  its  cancellation  was  advers 
lis  interest  as  a  creditor  of  James. 

I. 
here  is  but  little  dispute  in  regard  to  the  evidence,  and  but  littl 
erence  of  opinion  as  to  the  law  of  subrogation. 
:  seems  to  be  conceded  that,  whereas  Schuler  became  a  put 
ser  from  James  of  the  820- acre  tract  of  land  aCTected  by  the  plain 
8  judicial  mortgage,  and  subsequent  to  the  date  of  its  registry 
a  price  stated  to  be  cash;  yet  the  real  and  true  consideratlo 
reof  was  the  amonnt  of  the  balance  due  McKellar  on  the  lac 
je  purchase  notes  of  James,  capital  and  interest,  and  certai 
er  sums  previonsly  advanced  by  Schnler  to  James,  which,  to 
ber,  aggregated  a  little  more  than  the  amonnt  named  in  the  dee 
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M  the  purchase  price.  And  it  also  seems  to  be  conceded  that 
the  amomit  of  the  said  three  purchase  notes  were  paid  from 
the  proceeds  of  the  Thompson  loan,  and  that  upon  the  faith  of  that 
payment  the  McKellar  mortgage  was  canceled  and  erased — no  other 
Incumbrance  on  the  property  mortgaged  appearing  to  interfere  with 
the  loan;  and  there  being  no  part  of  the  sum  loaned  coming  to 
Schuler,  after  the  James  notes  were  paid,  and  his  own  mortgage  in> 
debtedness  upon  other  portions  of  his  property  discharged. 

We  may  therefore  accept  it  as  a  fact  that  Schuler  purchased  with 
the  intention,  and  James  sold  with  the  understanding  and  expecta- 
tion, that  the  sale  would  square  their  accounts;  and,  resting  upon 
that  fact,  the  principle  of  law  is  clear  that  '*  subrogation  takes  place 
of  right  *  ♦  •  for  the  benefit  of  the  purchaser  of  any  immov- 
able property  who  employs  the  price  of  his  purchase  in  paying  the 
creditors  to  whom  this  property  was  mortga^ed,^^     R.  C.  G.  2161.  * 

Therefore,  Schuler  having  employed  the  price  he  contracted  to 
pay  James  in  the  satisfaction  of  the  purchase  notes  he  owed  Mc- 
Kellar, became  legally  subrogated  to  the  McKellar  mortgage  and 
vendor's  lien  on  the  property,  and  that  lien  and  mortgage  primed 
and  ranked  the  judicial  mortgage  of  the  plaintiff. 

II. 

Being  legally  subrogated  to  McKellar's  right  of  mortgage  and  ven- 
dor's lien  on  the  property  plainly  implies  that  Schuler  is  to  take 
the  place  of  McKellar,  quoad  that  lien  and  mortgage ;  and  McKel- 
lar's right  was  limited  by  the  amount  of  his  demand,  as  evidenced 
by  James'  purchase  notes,  and  the  stipulations  of  the  act  of  sale. 

By  a  fiction  of  law  Schuler  became  legally  subrogated  to  the  cred- 
itor's rights  and  securities  by  employing  the  price  he  was  to  pay  the 
debtor,  in  discharge  of  his  debt;  and  he  thus  became  entitled  to 
withdraw  from  the  proceeds  of  sale  just  the  sum  the  creditor  was 
entitled  to  receive  and  no  more. 

But  Schuler  lays  claim  to  the  additional  sum  of  1928.88  he  alleges 
he  had  advanced  to  James,  from  time  to  time,  in  cash,  wherewith  he 
paid  interest  accumulations  to  McKellar  on  the  last  three  purchase 
notes,  and  whereby  he  is  entitled  to  be  paid  from  the  proceeds  of 
sale,  because  he  was  legally  subrogated  to  the  rights  of  McKellar 
nnder  the  provisions  of  the  code,  as  he  '*  being  himself  a  creditor, 
(paid)  another  creditor  whose  claim  (was)  preferable  to  his  own  by 
reason  of  his  privilege  and  mortgage."     R.  C.  C.  2161.  * 
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The  position  of  Scholer  is  thus  concisely  stated  in  his  counsel's 
brief  at  pages  18  and  19,  viz. : 

'^  Although  the  title  to  the  820  acres  recites  that  the  sale  was 
made  from  James  to  Schuler  for  $3200  cash,  in  reality  the  consider- 
ation was  that  the  sale  was  made  to  reimburse  Schuler  the  $923.38 
already  paid,  and  Schuler  was  to  employ  the  balance  of  his  purchase 
price  in  liquidating  the  balance,  $2308.48,  then  due  on  the  notes ; 
aggregating  $3282.36  as  afterwards  calculated,  and  not  $3200  as  ap- 
proximated at  the  time. 

'<  Schuler  paid  to  James  nothing  of  the  purchase  price,  and  Ford 
paid  to  Schuler  nothing  of  the  loan.  The  whole  object  of  the  sale 
of  the  320  acres  from  James  to  Schuler  was  to  reimburse  to  Schuler 
the  $923.38  already  paid  by  Schuler  on  the  notes,  and  to  which  ex- 
tent he  was  then  legally  subrogated,  and  to  liquidate  the  balance, 
f 2308. 48,  due  thereon.  In  truth,  the  sale  was  made  from  James  to 
Schuler  to  enable  Schuler  to  raise  money  by  mortgage  on  the  lands 
to  Thompson,  through  Ford,  agent,  for  these  purposes.  The  whole 
loan  obtained  by  Schuler  Trom  Ford  was  retained  by  Ford,  and  the 
whole  of  Schuler' s  purchase  price  from  James  was  directly  applied 
to  these  purposes  in  the  hands  of  Ford,  as  contemplated  and  in- 
tended by  all  the  parties,  and  Schuler  thus  employed  the  whole  of 
*  the  price  of  his  purchase  in  paying  the  creditors  to  whom  this  property 
toas  mortgaged.''  " 

There  appears  to  be  no'  question  as  to  the  fact  of  said  sum  of 
$923.38  having  been  paid  by  Schuler  to  McKellar  on  the  interest  ac- 
cruing annually  on  the  last  three  purchase  notes  of  James.  Nor  is 
there  any  question  of  the  fact  that  Schuler  paid  the  money  to  Mc- 
Kellar directly,  and  that  he  charged  the  amount  thereof  to  James' 
account  on  his  books.  It  is  equally  a  matter  beyond  question  that, 
at  the  respective  dates  of  these  transactions,  James  was  indebted  to 
Schuler  upon  three  antecedent  transactions  not  satisfied  by  the 
sale  of  the  240  acres  of  land  first  conveyed  to  him. 

The  contention  of  the  hypothecary  creditor  substantially  is  that, 
by  becoming  owner  of  the  mortgaged  property  and  acquiring  the 
debt,  the  latter  became  extinguished  by  confusion  (R.  0.  0.  3411) , 
the  right  of  mortgage  becoming,  merged  into  the  higher  right  of 
ownership. 

To  our  thinking  that  article  does  not  apply  to  the  present  case ; 
but,  if  the  relations  of  the   parties  had  been  different,  and  Mrs. 


NEW   ORLEANS,   APRIL,  1892.  543 

Succession  of  Glrardey. 

McKellar,  mortgagee,  had  acquired  '^  the  ownership  of  the  thing 
mortgaged,"  we  would  have  had  a  case  for  the  extinguishment  of  the 
mortage. 

Bat  as  Schuler  and  McKellar  were  both  creditors  of  the  com- 
mon debtor,  James,  McKellar  having  the  superior  right  and  mort- 
gage on  the  debtor's  property,  the  law  gave  to  Schuler  the  double 
right  to  pay  McKellar  her  demands  and  to  purchase  the  property 
mortgaged  from  the  debtor,  and  employ  the  price  in  satisfying  Mc- 
KeUftr'B  mortgage — and  thereby,  in  either  event,  become  legally 
subrogated  to  McKellar' s  higher  right  as  well  as  security. 

If  there  be  any  incompatibility  between  the  provisions  of  the  two 
articles  of  the  code,  it  is  our  plain  duty  to  so  construe  them  as 
to  harmonize  their  construction.  But,  to  our  minds,  there  is  no  in- 
compatibility between  them. 

In  cor  opinion,  a  clear  case  of  legal  subrogation  is  made  out  on  the 
part  of  Schuler,  both  in  respect  to  the  capital  and  interest  of  the  last 
three  mortgage  notes  Mrs.  McKellar  held  against  James. 

We  do  not  think  this  a  case  for  the  allowance  of  attorney's  fees, 
because  it  is  not  a  suit  against  James,  the  mortgagor,  but  an  hypo- 
thecary action  against  the  property  which  Schuler  purchased  in  al- 
leged satisfaction  of  his  demands,  with  the  debtor's  consent,  wherein 
another  creditor  with  mortgage  is  cpntesting  his  right. 

The  judgment  pronounced  by  the  judge  a  quo  is  correct,  and  it  is 
therefore  affirmed. 


No.  10,836, 
Succession  op  C.  E.  Qibabdey. 
Opposition  op  City  of  New  Orleans  to  Provisional  Account. 

1.  The  provisions  of  Code  of  Practice  1042,  which  require  that  "  the  testimony  of 
vitnesses  in  oases  before  the  courts  of  probate  shall  be  taken  in  writing  and 
annexed  to  the  record/'  has  for  object  to  preserve  the  evidence  of  claims  which 
are  placed  upon  a  succession  account  for  the  benefit  of  minors  and  absentees 
so  that  their  right  of  appeal  shall  not  be  abridged. 

2.  Iq  case  an  account  be  homologated  without  due  proof  reduced  to  writing  or 
otherwise,  except  as  to  a  single  creditor  who  has  opposed,  the  judgment  can 
not  be  maintained  except  as  to  the  claim  of  that  opponent. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 
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BucceBBlon  o(  GIrardey. 
W.  B.  Forman  tor  Sncceaaion,  Appellee: 


1.  Wben  an  opponent  to  the  account  o(  an  administratrii  opposes  no  Item  oi 
accoant.  but  onl;  claims  to  be  placed  on  the  account  with  flrst  prlTilege, 
the  account  la  homologated  «o  far  a<  not  opposed,  the  Judgment  of  Iiomol 
tlon  Js  rei  judicata  In  favor  or  every  creditor  on  the  account,  as  to  Ills  c 
and  rank,  and  the  opponent  can  only  be  hearfl  as  to  his  alleged  privli 
GirodTB.  Creditors,  I  An.  S18;  Lee  vs.  Creditors,  2  An.  994;  New  OrleaDS 
proTemenland  BankinR  Company,  4  An.  4^1;  Succession  Uouton,  23  An.  C2S 

3,  Wben  an  alleged  privileged  creditor  bas  succeaafnlly  reslsled  a  demand  to  ( 
eel  tbe  Inscriptions  and  refer  tils  claims  CO  the  proceeds  ot  iheproperty,  I 
can  not  afterward  follow  those  proceeds.  A  litigant  can  not  assume  ron 
dictory  positions,  and  by  turns  blow  hot  and  cold.  He  is  estopped  by  oond 
pleading  and  Jndgment. 

3.     Taxes  assessed  against  one  person  can  not  be  porBoiial  claims  igainBt  anot 

1.     The  priyllegea  for  taxes  on   (mmovablc  property  rest  only  on   tke   apec 

property  In  respect  of  wblch  it  IsaaaeBBed,  and 
.1.     Is  prescribed  by  three  years.  Aot96,18';T.  Sec.  ,W,  p.  142;  Act  TT.  1880,  See.  2*.  p. 

Act  98.  1886,  Sec.  34,  p.  I4S ;  Act  85, 188S,  aeo.  3X,  p.  124 ;  Act  S»,  1B88,  p.  148. 

NiiTB.— lath  November,  IB9I.    TothlBdate  we  have  no  brtetot  appellant. 


W.  B.  SwnmervilU,  Aaaietant  City  Attorney,  and    Carleton  Hui 
City  Attorney,  for  Opponent  and  Appellant: 

1.  Tbe  testimony  of  wltnesies  In  causes  before  tlie  courts  of  probate  shall 
taken  In  writing  and  annexed  to  the  record.    C.  r..  Art.  tU42. 

2.  A  non-complfancQ  with  tbis  article  on  tbepart  of  a  court.ean  betaken  advai 
age  of  by  assignment  of  error  on  the  appeal.  ^acceaBlon  of  Heeves.  »  An.  51 
Tompkins  vs.  Benjamin,  IS  La.  200;  Uraham  vs.  Graham,  16  La.  lOil;  Desoru 
VB.DesormeB,  17La.llG;  Pargond  vs.  Brenrd.l  An.SI?;  Succession  of  Kosa. 
An.  511;  SucCGBBlonof  Uorvillc,  37  An.  131;  Succession  of  Bellooi),  2»  AD.  II 
SucceBBlon  of  Cloosy,  29  An.  S2S. 

3.  Contracts  or  agreeraontB  above  $501)  !n  value  must  be  proTcU  at  least  by  oi 
credible  witoCBB,  and  other  corroborating  circumstances.    C.  C,  Art.  2277. 

6.  copies  of  tttxbillB  certifled  lobe  correct  by  the  comptrollerorfiiitrrtmarepro 
erly  authenticated,  and  Bhonid  be  received  in  evidence.  Sec.  S9.  Ac(2[i  of  m 
p.  31 ;  Sec.  21,  Act  20  of  1SS2,  p.  24 ;  Sec.  3,  Act 85  of  lS88,p.  114;  Mullau  vs.  Creditoi 
39  An.  396. 

7.  All  oppositions  to  the  account  of  en  administrator  muat  betaken  up  togeth< 
and  tried  at  one  time,  as  one  case.    Succession  of  Plauchet,  19  An.  521. 

S.  Any  item  on  an  acconnt  which  has  been  opposed  Is  not  covered  by  the  decri 
of  court  homologating  that  account  In  so  far  as  uot  opposed.  And  an  heir  i 
creditor  who  is  In  court  may  be  heard  in  apposition  to  those  items  which  hai 
not  been  finully  disposed  ot  by  Judgment,  and  vhlch  have  been  spcciflcBl 

9.  An  actof  acknowleilgmeni  by  a  husband  in  favor  ot  blB  wife,  setting  forth  Ih. 
he  had  received  certain  money  belonging  to  her.  can  "  in  no  manner  be  ev 
denceof  the  validity  of  the  debt  or  claim."  See.  10,  Act  95  of  1S69,  p.  116;  Bun 
vs. Thompson,  39  An,  386. 
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KL    tYiele^al  raortgage  in  favor  of  a  wife  against  her  hasband,  like  other  mort- 
gages, is  extlngnisbed  in  the  same  manner  as  are  other  mortgages.    C.  (;.,  Art. 
3411. 
11.    When  tlie  wife  acquires  property,  as  her  separate  estate,  which  property  Is 
paid  for  by  the  husband,  in  an  amount  far  exceeding  the  original  indebtedness 
ottbe  husband  to  the  wife,  that  debt  is  discharged,  and  the  legal  mortgage 
falls, as  well  as  the  privilege. 


The  opinion  of  the  eonrt  was  delivered  by 

Watkins,  J.  Originally  there  were  several  different  oppositions 
to  the  acconnt,  all  of  which  are  dealt  with  and  determined  respec- 
tively in  the  judgment  homologating  same  on  the  12th  of  March, 
1891 — ^that  of  the  city  of  New  Orleans  having  been  dismissed  on  an 
exception  and  plea  of  prescription. 

On  the  16th  of  December,  1890,  there  was  a  judgment  homologating 
the  accounts,  *'  so  far  as  not  opposed." 

The  city  appears  as  intervener  quoad  the  last  mentioned  decree, 
and  as  such  she  appeals;  and  from  the  first 'mentioned  judgment  she 
has  appealed  in  her  capacity  of  opponent  and  defendant — other  op- 
ponents not  making  any  further  contest. 

Hence  the  question  for  decision  is  the  distribution  of  the  funds 
of  the  succession  and  the  right  of  the  city  to  participate  therein. 
In  this  court  counsel  for  the  city  has  filed  an  assignment  of  er- 
rors in  aid   of  her  appeals,  in  which  are  formulated   and  circum- . 
Btantially  stated  the  grounds  of  her  appeals,  and  which  are  substan- 
t!ially  that  (1)  the  said  judgments  of  homologation   were   rendered 
without  any  proof  having  been  introduced  as  to  the  correctness  of 
the  items  of  the   account  opposed ;   (2)  that  the  record  contains 
no  note  in  writing  of  any  such  evidence  having  been  introduced  to 
^rve  as  a  proper  foundation  of  said  judgments ;  (3)  that  the  record 
contains  no  evidence  of  the  correctness  of  the  items  of  said  account, 
AQd  the  judgments  homologating  such  accounts  were'rendered  with- 
®nt  any  sufficient  evidence. 

^e  record  shows  that  the  city's  petition  of  opposition  simply  al- 
'®fi[68  that  she  is  a  creditor  of  the  succession  for  a  large  amount  of 
**xe8  due  for  the  years  1877  to  1890  inclusive,  the  whole  aggregating 
^  <^apital  alone  13177.64,  and  her  prayer  is  **  that  the  account 
**®rein  filed  be  amended  by  placing  (her)  thereon  as  a  first  privilege 
^^dltor"  for  the  amounts  due  for  the  various  years  enumerated,. 
85 
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with  interest,  and  that  eame  enjoy  preference  in  payment  from  I 
proceeds  of  the  sale  in  the  hands  of  the  administratrix. 

Daring  the  progress  of  the  proceedings  counsel  for  the  admin 
tratrix  tendered,  as  an  estoppel  against  the  right  of  the  city  to  pi 
.  ticipate  in  the  distribution,  her  resistance  to  amle  the  administrate 
had  theretofore  taken  to  compel  the  cancellation  of  certain  tax  i 
Bcriptions  against  the  property  subsequently  to  its  sale;  and  b 
also  urged  the  prescription  of  two,  three,  five,  and  ten  years,  ae 
bar  to  the  city's  claim  lor  taxes  as  well  as  against  the  privile 
claimed  as  securing  their  payment. 

On  this  statement  of  the  issues  raised  In  respect^to  the  oppositi 
of  the  city  there  seems  to  be  no  question  for  determination  oth 
than  that  of  privilege  vel  non,  and  that  rests  alone  upon  the  plea 
prescription  urged  by  the  administratrix. 

It  is  true  that  counsel  objected  to  the  city  tax  bills  being  intt 
daced  in  evidence  on  the  ground  that  the  comptroller's  certi&ci 
or  certified  copies  of  the  tax  rolls  constitute  the  best  evidence. 

We  are  of  opinion  that  the  judge  of  the  lower  court  correctly  ovf 
ruled  the  objection,  because  the  tax  bills  appear  te  be  ofBcial  e 
hibits  or  exemplificatioas  from  tax  rolls  signed  by  the  city  treaaur 
giving  full  and  complete  data  of  the  asseBSment. 

It  there  be  any  objection  it  goes  to  the  sufSciency,  and  not  to  t 
admissibility,  of  the  evidence.     39  An.  398. 

Considering  the  question  of  the  prescription  of  the  tax  prlvilef 
of  the  various  years  inquestiou,  we  find  that  those  of  the  years  181 
1888,  1884  and  1885  are  governed  by  the  terms  of  Section  34,  Act 
of  1882,  p.  130,  which  flies  the  prescriptible  period  at  five  yeai 
and  those  since  1886  are  governed  by  the  provisions  of  Section  34 
Act  98  of  1886,  p.  145  (since  re-enacted  as  Section  85  of  1888),  whi 
fixes  the  prescriptible  period  at  three  years. 

Opposition  of  the  city  hnving  been  filed  on  the  2lBt  of  Decemb 
1891,  all  tax  liens  and  privileges  securing  the  taxes  of  1885  and  a 
tecedent  years  were  prescribed  by  five  years.  Succession  of  Stewa 
41  An.  127. 

And  those  securing  the  taxes  of  the  years  1886,  1887  aud  IE 
were  extinguished  by  the  prescription  of  three  years. 

By  the  operation  of  these  two  periods  of  prescription  all  of  t 
tax  privileges  have  become  inoperative  against  the  claims  and  c 
mauds  of  succession  creditors — except,  possibly,  the  iusigoifici 


NEW  ORLEANS,  APRIL,   1892.  547 

Saccesslon  of  Girardey. 


sum  of  $27.59  for  the  t^xes  of  1889  and  1890,  of  which  the  city  ap- 
pears to  have  made  no  specific  complaint. 

This  is  manifestly  an  insolvent  succession,  the  total  proceeds  mar- 
shalled for  distribation  only  aggregating  $18,712.50,  and  the  privi- 
leged debts  enumerated  on  the  tableaa  amounting  to  $17,570.46  in 
capital  alone — nothing  remaining  to  be  applied  to  the  payment  of 
ordinary  debts  of  about  $3000,  and  only  a  small  amount  of  property 
remaining  unsold. 

Under  this  statement  of  facts,  the  demands  of  the  city  as  an  ordi- 
nary creditor  of  the  succession  would  be  completely  overshadowed 
and  defeated  by  the  demands  of  other  creditors,  whose  claims  are 
secured  by  mortgage  and  privilege.  Succession  of  Mercier,  42  An. 
1135. 

As  a  reason  why  the  demands  of  such  creditors — and  notably  of 
the  widow  of  the  deceased,  who  figares  as  a  creditor  of  his  succes- 
sion for  a  laree  sum-— should  be  disallowed  and  rejected,  counsel  for 
the  city  points  to  the  provisions  of  Art.  1042  of  the  Code  of  Prac- 
tice as  mandatory  and  controlling,  and  his  insistence  is  that  the 
failure  of  the  counsel  to  observe  its  provisions  results  fatally  to  all 
the  claims  that  are  covered  by  the  judgments  rendered. 

That  article  is  found  in  that  chapter  of  the  code  which  treats  '^  of 
the  proceedings  in  relation  to  all  actions  brought  in  the  parish  court, 
as  a  conrt  of  probate;"  and  it  declares  that  '^  the  testimony  of  wit- 
nesses in  causes  before  the  courts  of  probate  shall  he  taken  in  writing 
and  annexed  to  the  record,"  etc. 

Respecting  the  provisions  of  that  article  as  mandatory,  we  can 
not  perceive  the  interest  of  the  city  to  urge  them.  She  is  a  person 
in  law  and  8ui  jum.  In  her  answer  and  opposition  she  affirms  the 
existence  of  a  lien  and  privilege  for  the  security  of  her  taxes,  but 
she  does  not  object  to  or  disaffirm  the  validity  or  binding  force  of 
the  privileges  i^nd  mortgages  asserted  by  other  creditors.  If  the 
evidence,  the  absence  of  which  she  complains,  were  in  the  rec- 
ord, it  is  very  doubtful  whether  or  not  she  could  avail  herself  of  it, 
to  impeach  or  diminish  the  demands  of  which  she  has  made  no  com- 
plaint.   Res  inter  alios  acta. 

In  Saccesslon  of  Reeves,  8  An.  554,  a  case  cited  in  city's  brief,  the 
^^^J^tjin  commenting  on  that  article,  say :  **  The  interests  of  minors 
'^^  fibsentees  in  probate  -proceedings  have  induced  our  predeces- 
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aors,  on  all  occasions,  to  require  &  compliance  wltfa  this  re^lat 
on  tbe  part  of  those  courts,"  etc. 

In  quite  a  number  of  cases  this  article  has  been  examined  e 
construed,  the  purport  of  decision  being  that  its  object  is  to  preae 
the  evidence  of  claims  placed  upon  succession  accounts,  for  the  b* 
eflt  of  minors  and  absentees,  so  that  the  right  of  appeal  shall  not 
embarrassed  or  abridged.  Tompkins  vs.  Benjamin,  16  La.  21 
Qraham  vs.  Qrabam,  16 La.  203;  Desormes  vs.  Desormes,  17  La.  i: 
Forgond  vs.  Breard,  4  An.517;Succe8eion  of  Rose,  21  An.  671;  Si 
cession  of  Dorrille,  27  An.  131;  Succession  of  Cloney,  29  An.  328 

But  in  Succession  of  Bellocq,  26  An.  154,  a  case  is  stated  wher 
an  account  had  been  "  homologated  in  so  far  as  not  opposed,"  e 
the  record  disclosed  hut  one  opposition  to  the  account,  and  consid' 
ing  the  provisions  of  tbe  cited  article,  the  court  said : 

"As  the  account  was  homologated  without  any  proof  reduced 
writing  or  otherwise,  except  as  (o  the  creditor  who  opposed  it,  i 
Judgment,  except  aa  to  said  opponent,  can  not  be  maintainei 
(Italics  onre.) 

In  Succession  of  Commager^,  38  An.  834,  we  had  occasion  to  t 
amine  and  collate  the  authorities  pro  et  con  bearing  on  the  quest 
of  what  effect  is  to  be  attributed  to  a  judgment  homologating  an  i 
count,  BO  far  as  not  opposed,  and  we  held,  substantially,  that  i 
opponent  could  take  advantage  of  tbe  opposition  of  another  < 
ponent,  which  suspended  decision  of  the  court  in  respect  to  any  c 
all  items  thereon  opposed,  so  as  to  enable  the  former  to  supplemi 
bis  opposition  by  including  such  items  as  the  latter  had  oppos' 

But,  in  tbe  instant  case,  all  oppositions  other  than  that  of  thee 
have  been  abandoned,  or  the  judgment  of  homologation  acquiest 
in,  and  the  city  has  no  effective  oppoaitlOQ  on  which  to  rest  1 
claim  to  relief  as  an  ordinary  creditor. 

In  our  opinion  the  judgment  appealed  from  is  correct,  and  il 
affirmed. 

No.  10,946. 
Mrs.  Emua  W.  Hanbbll  et  al.  vb.  Henry  H.  Hansell. 


°^      A  porson  alleged  to  be  Inaune  wbose  dumiuil  Is  ia  a  foreign  JurlBdictlon  can  do 
■^  .  represented  la  tbli  State  by  a  special  curator. 

^     TbecourtBoftblB  State  must  deal  Willi  an  absent  Insaoe  pemon  domiciled  e 
^^Tg        where  aa  a  sane  person  until  the  courts  of  bis  ilomlcll  have  Interdicted  b 
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Where  an  absent  insane  person  has  property  in  this  State  beld  in  common  with 
anotl^er,  for  the  purpose  of  partition,  he  must  be  considered  and  proceeded 
against  as  an  absentee. 

If  no  coratoi  lias  been  appointed  to  represent  him  and  take  cfaarfi^e  of  his  property, 
and  he  has  no  known  representatiye  in  the  State,  the  court  before  whom  the 
suit  is  pending  must  appoint  a  curator  ad  hoc  to  represent  the  absent.  He  is  not 
r*»qulred  to  take  an  oath.  •  • 

Parties  to  a  suit  only  can  avail  theioselTes  of  irregularities.  When  prosecuted  to 
ajQdgment,  other  parties  can  not  urge  such  irregularities  for  annulling  the 
)ndgment. 

When  property  is  owned  in  indivision  and  is  the  only  property  so  owned  with 
the  CO- proprietor,  it  is  necessary  to  have  an  inventory  of  the  property 
made. 

When  the  property  is  ordered  to  be  sold  at  public  auction  in  conformity  to  Articles 
1339, 1340,  Civil  Code,  it  is  to  be  presumed  that  satisfactory  evidence  was  ad- 
duced before  the  judge  that  the  property  was  indivisible  in  kind,  or  that  it 
could  not  be  conveniently  divided. 

Where  a  minor  who  has  arrived  at  majority  and  appears  in  court,  and  disclaims 
any  title  to  or  interest  in  property  which  it  is  alleged  was  transferred  without 
divesting  his  interest  when  a  minor,  he  will  afterward  be  estopped  from  set 
ting  up  title  to  said  property. 


A 


PEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Bayne  &  Den^gre  for  Plaintiffs  on  Rule,  Appellants: 

An  absentee  is  properly  cited  through  a  curator  ad  hoc.    0.  P.  116,964;  C.  C.  56. 

Carator  ad  hoc  need  not  be  sworn.    Thayer  vs.  Tudor,  2  An.  1010. 

Until  a  person  is  interdicted  he  is  considered  to  be  sane  and  treated  as  sane;  if  no- 
toriously insane,  he  occupies  precisely  the  same  position,  and  if  treated  pre- 
cisely in  the  same  manner  as  if  he  had  been  interdicted.    C.  C.  1788,  402. 

An  interdict  Is  precisely  like  a  minor,  both  as  to  his  person  and  property,  and  the 
sale  thereof.  C.  C.  415;  Interdiction  of  Parker,  39  An.  333;  Succession  of  Webre, 
36  An.  312. 

A  miDor  unprovided  with  a  tutor  can  be  cited  through  a  curator  od  Aoc,  and  a  judg<> 
ment  rendered  against  such  curator  ad  hoc  is  perfectly  valid  and  binding. 

It  is  not  necessary  that  the  minor  should  be  represented  by  a  tutor  or  tutor  ad  fioc, 
he  can  be  represented  l)y  a  curator  ad  hoc.  C.  P.  116,  964;  Shaffet  vs.  Jackson, 
H  An.  157;  Henderson  vs.  Sadler,  35  An.  826;  Kecnan  vs.  Ahern,  34  An.  886;  Bud-* 
decko  vs.  Buddecke,  31  An.  574 ;  Hooke  vs.  Hookc,  6  La.  472 ;  Petrie  vs.  Wofford, 
3  An.  562;  Kimball  vs.  Dunn,  12  La.  445. 


Browne  <fc  Choate  contra: 

!•  A  person  notoriously  insane  not  interdicted  can  not  be  sued.  C.  C.  1789, 1889, 
402,  384;  C.  P.  102,  115,  195;  Story's  Eq.  Pleadings,  722,  725;  35  An.  33. 

2'  An  interdicted  person  is  in  every  respect  like  a  minor.  He  can  only  be  sued 
through  his  curator,  if  he  has  one,  or  a  special  curator,  who  must  be  sworn  be- 
fore he  can  represent  the  interdict.    (;.  C.  415,  313;  36  An:  .S12;  37  An.  868. 
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an  "  absentee"  and  sued  tbrouKb  a 
P.  l>e,  116.  IBS,  Xt ;  U  An.  299. 
A  curator  ad  Aoc  Is  not  competent  to 
a&  An,  377. 


The  opinion  ol  tbe  conrt  was  delivered  by 
McEnery,  J.  PlaintittB,  BmmaW.  Hansell  etat.,  beinKtbe  owi 
8  of  an  andivided  twenty-nine- thirtieths  or  certain  improv 
al  estate  in  tbe  Qrat  district  o(  the  city  of  New  Orleai 
1  Magazine  and  Common  streets,  bring  this  sail  for  a  part 
in  against  Henry  H.  Hansell,  the  owner  of  tbe  remainii 
idlvlded  one-thirtieth  Interest.  The  petition  alleges  the  ow 
ship,  and  that  Henry  H.  Hansel!  is  a  notorioasly  insane  pe 
n  who  has  never  been  interdicted,  and  to  whom  no  cnr 
r  has  ever  been  appointed;  that  he  is  confined  in  an  aaylam  in  tl 
by  of  Philadelpbia,  Pennsylvania,  and  it  is  necessary  that  a  speci 
irator  and  corator  ad  hoc  be  appointed  to  represent  bim  and  d 
nd  the  suit;  that  F.  F.  Haosetl,  of  the  fnll  age  of  majority,  is  tl 
other  of  H.  H.  Haofiell,  and  is  the  person  who,  nnder  the  la' 
^nld  be  appointed  corstor  to  said  H.  H.  Hansell  in  case  be  were 
I  interdicted.  Tbe  prayer  Is  that  said  F.  F.  Hansell  be  appoint' 
ecial  curator  and  curator  ad  hoc  to  represent  said  H.  H.  Hansel 
at  he  be  notified  of  bia  appointment  and  duly  cited  to  answer  t: 
itltlon,  and  that  there  be  judgment  ordering  the  property  sold 
iblic  auction,  as  provided  by  law. 

In  accordance  with  the  prayer  of  tbe  petition,  F.  F.  Hansell  w 
'pointed  special  curator  and  curator  od  hoc  of  Henry  H.  Hanse 
id  was  dnly  notified  and  served  with  citation  to  answer  In  d 
urse.  The  judgment  was  regularly  rendered,  in  accordance  wi 
e  prayer  of  the  petition,  ordering  a  sale  of  the  property  at  pu 
:  auction.  The  sale  was  made  and  tbe  properties  were  adjudicate 
le  to  R.  Maitre  and  the  other  to  R.  F.  W.  Bachman,  who  refusi 
take  title  for  varlons  reasons  stated  in  their  aoswet  to  the  re 
ken  by  plaintiffs  on  them,  to  compel  them  to  comply  with  the  a 
di  cation. 

The  principal  objection  made  by  the  adjudicatees,  and  tbe  oi 
>on  which  they  insist  most  strongly,  is  that  until  H.  H.  Hansell  h 
>en  interdicted  and  a  curator  appointed  to  him,  ae  provided  by  la 
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he  can  not  be  properly  brought  into  court  and  a  binding  judgment 
rendered  against  him;  (2)  they  object  on  the  ground  that  F.  F. 
Hansell  has  never  taken  oath  as  special  curator,  and,  therefore,  H. 
H.  Hansell  was  not  properly  represented,  and  the  judgment  ren- 
dered against  him  not  a  valid  and  binding  one. 

It  is  alleged  in  the  petition  that  H.  H.  Hansell  is  notoriously  in- 
sane, and  this  averment  is  proved  by  the  testimony. 

He  has  been  in  this  condition  for  three  years,  and  during  that 
time  has  been  confined  in  an  insane  asylum  in  the  city  of  Philadel- 
phia.    His  domicil  is  in  that  city. 

The  courts  in  this  State  have  no  jurisdiction  of  his  person,  and 

can  render  no  decree  affecting  his  personal  statuSj  and  interdict  him. 

The  courts  of  his  domicil  alone  have  jurisdiction  to  ascertain  his 

mental  condition  and  to  render  the  necessary  decree  relieving  him 

of  the  control  both  of  his  person  and  estate. 

No  fadts  alleged,  and  no  evidence  received  by  the  courts  here,  can 
place  a  person  domiciled  in  a  foreign  jurisdiction  among  the  class  of 
persons  incapable  of  managing  their  persons  and  estates. 

A  person  alleged  to  be  insane,  whose  legal  domicil  is  in  a  foreign 
jurisdiction,  can  not,  therefore,  be  represented  in  this  State  by  the 
appointment  of  a  special  curator.     Interdiction  of  Joseph  Dumas,  32 

An.  679. 
The  courts  of  this  State  must  treat  him  as  a  sane  person  until  the 

courts  of  his  domicil  have  decreed  otherwise  by  interdicting  him. 

That  part  of  the  petition  which  alleges  the  insanity  of  H.  H.  Han- 
sell, and  the  order  of  the  court  appointing  a  special  curator,  may  be 
disregarded. 

The  petition  does  allege  that  he  is  an  absentee  and  owns  property 
in  this  State.  A  curator  ad  hoc  was  appointed  to  represent  him  as 
an  absentee,  and  the  proceedings  for  a  partition  were  conducted 
regolarly  and  contradictorily  with  him. 

He  is  not  represented  in  this  State. 

In  the  matter  of  the  interdiction  of  Dumas  above  referred  to, 
Dumas'  actual  domicil  was  in  France. 

He  had,  when  sane,  £^ven  a  power  of  attorney  to  an  agent  resid- 
ing here.  This  court  said,  in  the  opinion  announcing  the  decree, 
'^  the  lamentable  disability  with  which  it  is  alleged  that  Dumas  was 
alflicted  at  the  beginning  of  this  suit,  and  which  continued  to  dement 
him  long  afterward,  was  a  mental  malady,  which  could,  no  more  than. 
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any  other  infirmity,  produce  the  effect  of  revoking  the  procuration 
which  he  had  given  to  his  agent.  It  could  be  recalled,  in  a  circam- 
stance  like  this,  only  by  actual,  valid  judgment  of  interdiction. 
Revised  Civil  Code,  3027. 

'^  The  institution  of  the  interdiction  suit  did  not  revoke  the  poller 
so  entrusted.     Gernon  vs.  Dubois,  23  An.  27. 

''  Even  could  such  mental  derangement  put  an  end  to  the  man- 
date, the  consequence  would  only  have  been  that  Dumas  would  have 
to  be  treated  as  an  absentee  and  his  property  taken  care  of  and  ad- 
ministered upon  as  provided  by  law  in  such  cases.  Revised  Civil 
Code,  50,  et  seg.'* 

H.  H.  Hansell  can  not  be  considered  as  an  insane  person,  as  bia 
incapacity  has  not  been  declared  by  the  courts  of  his  actual  domicil, 
where  he  can  be  personally  cited. 

He  has  property  in  this  State.  He  is  an  absentee,  and  has  no 
known  agent  in  the  State  to  manage  this  property. 

It  must,  therefore,  be  preserved  and  cared  for  as  provided  by  the 
Code,  Art.  47,  et  aeq. 

Article  56  of  the  Civil  Code  provides  that  **  if  a  suit  be  instituted 
against  an  absentee  who  has  no  known  agent  in  the  State,  or  for  the 
administration  ol  whose  property  no  curator  has  been  appointed,  the 
judge  before  whom  the  suit  is  pending  shall  appoint  a  curator  ad  hoc 
to  defend  the  absentee  in  the  suit.*'  No  curator  had  been  appointed 
when  the  suit  was  brought  to  take  charge  of  the  property  of  the 
absentee. 

Article  116  of  the  Code  of  Practice  also  provides  that  &  curator  ad 
hoc  must  be  appointed  to  represent  the  person  intended  to  be  sued, 
if  he  be  absent  and  not  represented  in  the  State. 

Neither  of  the  above  articles  of  the  Civil  Code  and  Code  of  Prac- 
tice require  that  the  curator  ad  hoc  shall  take  any  oath. 

The  absentee,  H.  H.  Hansell,  owned  property  in  common  with  a 
resident  ot  this  State. 

No  one  can  be  compelled  to  hold  property  in  indivision  with 
another.     Civil  Code,  1289. 

The  rules  established  in  the  Civil  Code,  Art.  1289,  et  aeq.,  are  ap- 
plicable to  partitions  between  co- proprietors  of  the  same  thing  when 
among  the  co- proprietors  any  are  absent,  minors  or  i^terdicted. 

The  only  way  of  having  the  absentee  brought  into  court  was 
through  the  appointment  of  a  curator  ad  hoc.     The  co- proprietor  of 
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the  absentee  Hansell  had  the  right  to  demand  a  partition,  and  his 
only  remedy  was  by  proceeding  against  the  absentee  in  the  manner 
provided  for  by  Arts.  56  of  Civil  Code  and  116  Code  of  Practice. 

The  defendants  in  mle  have  urged  other  objections  to  accepting 
title  to  the  property. 

The  objection  that  the  signatures  of  the  petition  in  succession  of 
S.  F.  Hansell,  in  suit  No.  32,246,  Civil  District  Court,  consenting  to 
the  reco^^tion  of  their  mother  as  universal  legatee  of  the  deceased, 
have  not  been  proved,  concerns  only  the  parties  to  that  suit.     The 
judgment  rendered  in  that  suit  is  conclusive  as  to  the  genuineness 
of  the  signatures.     It  is  presumed  to  have  been  rendered  on  suffi- 
cient evidence.     We  make  the  same  remark  with  reference  to  the 
objections  to  the  signatures  to  the  agreement,  annexed  to  the  petition 
in  the  succession  of  Barnett  Hansell,  No.  32,247,  Civil  District  Court. 
The  interest  of  the  minor,  Morris  E.  Hansel],  it  is  alleged,  was  not 
disposed  of  legally  in  the  property  adjudicated  to  defendants  in  rule. 
The  agreement  among  the  heirs  and  the  surviving  partners  in  the 
Hansell  partnership  seems  to  have  been  more  for  the  jast  recognition 
of  what  belonged  to  the  partnership,  and  the  individual  members  of 
the  same,  rather  than  for  the  alienation  of  the  property.     The  prop- 
erty was  taken  in  the  name  of  individual  partners,  and  by  consent 
restored  to  its  proper  ownership. 

But  whether  this  view  is  correct  or  not  is  immaterial  so  far  as  this 
controversy  is  involved,  as  Morris  E.  Hansell,  now  26  years  of  age, 
renounced  all  right,  title  and  interest  to  said  property,  in  open  court, 
and  put  the  declaration  on  record  in  the  note  of  evidence,  and  is 
therefore  estopped  from  asserting  title  or  any  claim  whatever  to 
said  property. 

There  is  a  technical  objection  to  the  petition  filed  in  the  succes- 
sion of  Standish  F.  Hansell,  No.  32,246,  Civil  District  Court,  that  the 
signatures  of  the  attorneys  were  not  at  the  foot  of  the  petition. 
One  of  the  attorneys  signed  on  the  back  of  the  petition  inadvertently. 
The  suit  was  prosecuted  to  a  judgment,  and  the  parties  directly 
interested  interposed  no  objections. 

The  defendants  in  rule  have  no  interest  in  opposing  the  want  of 
the  signatures  to  the  petition.  The  judgment  was  not  absolutely 
nuU  and  void,  and  could  not  be  attacked  collaterally. 

We  do  not  intimate  even  that  it  was  relatively  null,  as  the  want 
of  the  signature  to  the  petition  was  cured  by  the  judgment.    The 
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Immediate  parties  to  tbe  salt  only  could  orge  the  objection  now  oj 
posed  by  defendants  in  mle. 

It  is  also  nrged  that  there  was  no  inventory  of  the  property  to  t 
partitioned,  and  no  experts  appointed  to  show  that  it  waa  indtvisib! 
in  kind. 

Civil  Code,  Art.  1339,  provides  that  "  when  the  property  is  indi 
visible  by  its  nature,  or  when  it  cao  not  be  conveniently  divided,  tb 
jadge  shall  order,  at  the  instance  of  one  of  the  heirs,  on  proof  c 
either  of  these  facts,  that  it  be  sold  at  public  auction,"  etc. 

Civil  Code,  Art.  1340,  says:  "It  is  said  that  a  thing  can  not  b 
conveniently  divided,  when  a  diminution  of  its  value  or  loss  an< 
inconvenience  of  one  of  the  owners  would  be  tbo  consequence  a 
dividing  it." 

It  appears  from  tbe  record  the  party  who  held  the  property  li 
common  with  the  absentee  was  not  an  heir,  and  that  it  was  tbe  onl; 
property  he  owned  in  Indivision  with  him.  An  inventory  was  there 
fore  unnecessary.  It  la  to  be  presumed  that  before  the  order  to  sel 
tbe  property  at  public  auction  was  rendered,  the  judge  had  sufQcien 
evidence  before  him  to  satisfy  him  that  tbe  property  could  not  b< 
conveniently  divided  in  kind. 

The  averments  in  the  petition  as  to  the  small  amount  of  interee 
owned  by  the  absentee  in  the  property  would  indicate  that  the  jndg 
who  gave  the  order  was  satisfied  on  this  point. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgmen 
appealed  from  be  aanulied,  avoided  and  reversed,  and  it  is  no^ 
ordered  that  the  relief  prayed  for  be  granted  and  the  mle  herein  b 
made  absolute. 

Appellees  to  pay  costs. 


No.  10,96B. 
TAVtx)B  Bbos.  Ikon  Wobkb  Co.,  Luiitzd,  vb.  Thb  City  of  Nev 

Obi^aits. 
Articles  manotactured  la  thiB  State  for  agricultural  purpoBee,  wbea  more  tbau  llv< 
bandB  ara  «inplD;ed,  are  exempt  from  taxation  UDder  Article  lOT  of  the  Couatl 

Artlclea  oot  manafactured  in  tbis  State,  and  carried  In  stock  by  the  manulactare 
witb  bla  articles  manutaoturcd  here,  altbough  Incidental  to  his  bu&laeBB,  ar 
sabjeotto  taxation. 

Wbeo  tbe  Bsieatment  is  null  and  Toid,  being  In  contravention  ol  the  CoDBtltntioc 
the  nullity  of  tbe  a««eMment  can  be  urged  at  any  time. 
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\  PPBAXi  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^'^     King,  jr. 


A.  L.  Tisaot  and  Branch  K,  Miller  for  Plaintiffs  and  Appellees: 

Movable  property  is  not  followed  into  the  hands  of  the  purchaser  by  a  lien  for 
uuces  assessed  in  the  name  of  the  vendor. 

Where  a  party  is  assessed  "  on  merchandise  and  stock  in  trade,"  which  as  a  matter 
of  fact  Is  composed  partly  of  goods  exempt  from  taxation  and  in  part  of  goods 
not  so  exempt,  the  tax  will  be  canceled  so  far  as  concerns  the  exempt  property, 
and  will  ^be  maintained  only  as  to  the  property  which  is  not  exempt.  Carre  vs. 
City  of  New  Orleans,  41  An.  996;  38  An.  397. 


D,  B,  £r.  Chaffee^  W.  B.  Sommermlle,  Assistant  City  Attorney,  and 
Carleton  Hunt,  City  Attorney,  for  Defendant  and  Appellant : 

An  application  for  a  reduction  of  assessment  made  to  the  Committee  of  Revision 
is  a  condition  precedent  to  a  suit  for  that  purpose.  Sec.  26,  Act  No.  85  of  1888, 
p  122;  Sees.  25,  26,  Act  No.  106  of  1890,  p.  132;  Bhattuck  A  Hoffman  vs.  New  Or- 
leans, 39  An.  206;  Leeds  A  Co.  vs.  Treasurer, 43  An.  813;  9.  So.  R.  488. 


The  opinion  of  the  court  was  delivered  by 

MgBnery,  J.  The  plaintiffs  are  manufacturers  of  sugar  machin- 
ery and  agricultural  implements. 

The  i>er8onal  property  in  their  business  was  assessed  for  ten  thou- 
sand dollars,  as  merchandise  or  stock  in  trade.  They  obtained  an 
injanction  to  restrain  the  city  tax  collector  from  seizing  and  selling 
the  same  on  the  ground  that  the  assessment  is  in  violation  of  Ar* 
tide  207  of  the  Constitution  of  the  State.  There  was  judgment  for 
the  plaintiffs  reducing  the  assessment,  and  the  city  has  appealed. 

An  objection  was  raised  on  the  introduction  of  certain  evidence 
by  the  city  that,  as  plaintiffs  had  hot  made  application  in  the 
proper  time  to  have  the  assessment  reduced  or  annulled,  they  were 
estopped  from  urging  the  same  after  the  assessment  had  been  closed 
for  correction. 

Where  property  is  the  object  of  taxation  this  defence  would  be 
good. 

But  in  this  case  the  assessment  is  alleged  to  be  null  and  void  be- 
cause in  conflict  with  and  in  violation  of  an  express  constitutional 
prohibition. 

If  null  and  void  when  made  because  in  violation  of  a  prohibitory 
law  no  acquiescence  can  give  it  validity. 
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2.  All  taxes,  tax  privileges  and  tax  inortgaKes  are  prescribed  by  three  years,  and 

this  prescription  is  only  suspended  or  interrupted  by  an  Injunction,  which- 
preyents  the  collection.  Act  %.  1877,  p.  142,  Sees.  36, 102;  Act  77,  1880,  p.  95,  Sec. 
24;  Act  96,  1882,  p.  130,  Sec.  24;  Act  98,  1886,  p.  145,  Sec.  34;  Act  85,1888,  p.  124,  Sec.  33 

3.  Unrecorded  claims  for  taxes  do  not  affect  property  in  hands  of  third  persons. 

Constitntlon,  Art.  176. 
4  Assessments  made  in  name  of  a  person  not  the  owner  are  void.    Stafford  vs. 
Twitchell,  33  An.  816,  and  other  cases  cited. 


W.  B.  Sommerville,   Assistant  City  Attorney,  and  CarleUm  Hunt, 
City  Attorney,  for  Defendants  and  Appellants : 

The  city  tax  of  18S0,  imposed  by  ordinance  in  December,  1879,  on  assessment  r^ll» 
tarnished  by  the  State  Board  of  Assessors  in  November,  1879,  were  not  repealed 
or  affected  by  the  adoption  of  Art.  207  of  the  Constitution  subsequent  tliereto* 
New  Orleans  vs.  Vergnole,  33  An.  36;  Succession  of  Dupuy,  lb.  258;  New  Orleans- 
vs.  L.hote,35  An.  1177;  State  ex  rel.  Stern  vs-City,  40  An.  697;  4  So.  R.  891;  Louis- 
iana Ice  Manufacturing  Co.  vs  Tax  Collector,  42  An.  669;  7  So.  R.  898. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  case  was  remanded  to  be  proceeded  with  in  ac  - 
cordance  with  the  views  expressed  in  the  opinion,  ordering  it  to  be 
remanded. 

After  it  had  been  remanded  a  compromise  was  effected,  in  com* 
pliance  with  which  all  the  taxes  were  paid,  except  those  for  1880, 
and  all  the  issaes  were  settled,  except  those  relating  to  the  taxes 
sought  to  be  collected  for  that  year.  « 

Iq  remanding  the  case  the  rights  of  both  parties  were  reserved. 
Leeds  &  Co.  vs.  Treasurer,  43  An.  813. 

By  agreement  the  evidence  admitted  at  the  first  trial  is  of  record 
in  this  appeal. 

At  the  second  trial  plaintiff  introduced  the  record  of  a  suit  of  the 
City  of  New  Orleans  vs.  Charles  J.  Leeds,  No.  464. 

It  was  proven  in  said  case  that  the  taxes  were  levied  on  the  assess- 
ment roll  of  1879 against  Charles  J.  Leeds,  prepared  by  the  department 
of  assessments. 

Ordinances  of  the  council  accepting  and  approving  the  rolls  of 
that  year,  as  the  basis  of  taxation  for  the  year  1880,  were  also  intro- 
duced in  evidence. 

The  City  of  New  Orleans,  in  said  case,  sued  Chas.  J.  Leeds  for  city 
taxes  of  1880,  levied  on  the  assessment  of  1879,  for  the  sum  of 
$1327.50.  (Being  the  same  taxes  for  which  the  present  suit  was 
brought.) 
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The  defeodant's  exception  to  this  action  {alleged  no  caase 
action,  inasmuch  as  the  assessment  rolls  of  1679  were  vacated 
Sec.  5,  Act  77  of  1880,  wbicfa  provided  that  "no  State  or  pari 
taxes  shall  be  collected  on  the  assessment  made  in  the  year  1679. 

Withoat  waiving  bis  exception  the  defendant  filed  an  answer, 
vblch  he  denied  that  the  property  described  as  being  in  square  F> 
122  belonged  to  him,  but  alleged  that  it  was  thelproperty  of  Lee 
&  Co. ,  and  he  averred  that  the  property  was  employed  in  the  man 
facture  of  machinery  and  agricultural  implements,  and  that  mc 
than  five  hands  were  constantly  employed  in  the  said  mannfactui 
and  that  it  was,  therefore,  exempt  from  taxation. 

As  to  this  propeKy,  the  District  Court  decided  that  he  could  s 
stand  in  judgment,  as  it  was  not  his  property. 

With  reference  to  the  property  in  another  square,  viz.,  202,  as 
belonged  to  the  defendant,  he  was  condemned  to  pay  the  tax 
thereon,  amounting  to  (247.50. 

In  all  other  respects  the  claim  of  the  city  was  rejected. 

The  court  reserved  to  the  city  the  right  to  assert  its  claim  agaii 
the  Brm  of  Leeds  &  Co.  This  judgment  was  rendered  April  29, 18E 
No  appeal  was  taken  from  this  judgment.  It  is  pleaded  as  re«  Juc 
cato.  We  will  not  decide  that  plea,  for  the  reason  that  a  decisii 
on  the  plea  of  prescription  disposes  of  the  case.  It  appears  of  re 
ord  that,  on  the  second  day  of.August,  1876,  the  old  firm  of  Leeds 
Co.,  owners  of  the  said  manufacture,  had  been  dissolved  and  a  pai 
nership  was  formed. 

The  Interest  of  the  said  Charles  Leeds  in  the  partnership  was  nin 
sixteenths  and  that  of  Miss  Jnlia  Leeds  seven- six teenths. 

In  June,  1889,  it  became  the  property  of  Leeds  &  Co.,  Limited. 

In  1890  two  lots  of  ground,  viz.,  8  and  9,  in  square  122,  were  a 
vertised  for  the  taxes  of  tbat  year,  due  by  Charles  J.  Leeds ;  also  s 
other  lots  were  separately  advertised  for  taxes  of  the  same  yet 
situate  in  the  same  square. 

Two  other  lots  in  the  same  square  were  advertised  for  taxes 
that  year,  due  by  the  said  Leeds  or  Leeds  &  Co. 

The  act  of  sale  from  Leeds  &  Co.  to  Leeds  &  Co.,  Limited,  co: 
tains  the  following: 

"  Tbat  said  Thomas  Leeds,  vice  president  of  Leeds  &  Co.,  Llmite 

*  *  hereby  assumes  all  tbe  other  debts  and  liabilities  of  t. 
firm  of  Leeds  &  Co.,  composed  of  Charles  J.  Leeds  and  Hiss  Jul 
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Home  Leeds,  per  act  of  Ohas.  T.  Soniat,  notary,  dated  the  2d 
Aogost,  1878,  and  in  consideration  of  this  assumption  the  said 
Charles  J.  Lieeds  and  the  heirs  of  Julia  Home  Leeds  do  hereby  sell, 
etc.  As  regards  the  tax  inscriptions  in  favor  of  the  city  and  State, 
mentioned  in  the  mortgage  certificate  and  as  per  the  hereto  annexed 
city  and  State  tax  certificates,  the  ^aid  vendors  declare  that  the 
above  described  property  is  exempt  from  taxation  and  should  never 
liave  been  assessed,  and  they  declare  that  said  taxes  are  not  due, 
and  they  do  hereby  bind  themselves  to  cause  said  inscriptions  to  be 
canceled  from  said  certificates  as  soon  as  possible ;  however,  it  is 
agreed  that,  should  said  taxes  be  declared  due,  then  the  corporation 
of  Leeds  &  Co.,  Limited,  shall  pay  same." 

The  reservation  contained  in  the  judgment  of  April  26,  1881,  did 
not  bind  Leeds  &  Co.,  third  persons. 
As  to  them  it  is  as  if  no  reservation  had  been  made. 
It  is  made  manifest  by  the  reasons  for  the  judgment  and  the  terms 
of  the  judgment,  that  the  claim  as  against  the  defendant,  except  as 
to  the  amount  before  mentioned,  was  rejected. 

We  have  noted  the  fact  that  part  of  the  property  for  1880  was 
assessed  in  the  name  of  Charles  J.  Leeds,  and  that  certain  lots  were 
assessed  in  the  name  of  Charles  J.  Leeds  and  Leeds  &  Co. 

The  corporation  of  Leeds  &  Co. ,  Limited,  third  persons  in  law,  of 
which  corporation  six  different  persons  are  the  members,  allege  and 
prove  that  they  are  the  owners  of  the  said  property  since  June,  1889, 
and  they  plead  the  prescription  of  three  years. 

Commencing  with  Succession  of  Samuel  Stewart,  41  An.  131,  in 
which  it  was  held  '^that  the  lien,  privilege  and  pledge  resulting  from 
the  inscription  of  the  taxes  due  the  city  of  New  Orleans  from  the 
taxes  of  1880  and  1882,  are  prescribed,  but  that  the  taxes  of  1880  and 
1882  are  still  due  said  city,  which  remains  as  an  ordinary  creditor 
for  the  amounts  thereof  and  entitled  to  be  paid  accordingly,"  this 
court  has  uniformly  decided  that  the  three  years'  prescription  ap- 
plies to  tax  liens  and  privileges,  but  not  to  the  taxes  themselves. 

This  principle  was  reaffirmed  in  the  case  of  Leeds  &  Co.  vs. 
Treasurer,  48  An.  812. 

Whatever  of  personal  responsibility  remains  against  the  tax 
debtor  can  hot  be  invoked  as  against  third  persons. 

They  can  only  be  held  for  tax  privileges  extant. 


OP  LOTJISIANA. 


'hicb  third  peraone  can  be 

materia  was  before  this  conr 

aits  that  tbe  liens  and  privil 
and  prior  years;  therefore, 
xamining  that  qnestlon. 
rce  in  tbe  city's  contention 
^anse  it  was  Btipnlated  in  t 
should  pay  the  accming  ta 
tends,  as  we  understand  it, 
f  the  prescription  of  the  p 
s  are  not  prescribed.  * 
L  right  wblcb  tbe  nature  of  a  < 
les  him  to  be  preferred  be 
ve  a  mortgage.'  "    C.  C, 

o  the  city  tor  its  taxes;  but 
^  should  be  prescribed  by  t 

privileges  for  these  taxes  ^ 
personal  claims  against  the 
.gainst  this  particular  prop 
:hedebtor."  Sctaelefleld,  6( 
'est  &■  Co.,  ante. 
en  and  privilege,  as  against 

ent  that  by  tbe  express  assn 
laintiffs  are  estopped  from  • 
of  the  assesBmeuts  upon  w 

question  of  prescription  of 
m  consideration  "allquestioi 
Ees,"  as  they  present  issnes 

it  place  tbat  there  are  taxes 
held  to  havo  assumed  the  • 
ilege  by  which  it  is  secured 
lat  If,  however,  there  were 


NEW  ORLEANS,  APRIL,  1892.  561 


BradT  ts.  Husband. 


taxes  due  he  would  pay  them.  That  an  assumption  of  a  debt  may 
be  jadicially  enforced  it  must  be  clear,  explicit  and  certain. 

The  plaintiffs  not  having  assumed  the  debt,  and  not  having  ac- 
knowledged the  lien  and  privilege,  are  not  estopped. 

^*An  estoppel  must  be  certain  to  every  intent,  and  is  not  to  be 
taken  by  argument  or  inference.''     Best.,  p.  527. 

Plaintiff  alleged  that  it  has  been  damaged  in  attorney's  fee,  vexa- 
tions and  annoyances  in  the  sum  of  $500. 

The  court  a  qua  decided  that  the  taxes  could  not  be  recovered, 
and  allowed  damages  in  the  amount  claimed. 

The  city  through  counsel  acted  in  good  faith. 

The  questions  were  properly  litigated,  and  do  not  manifest  the^ 
least  desire  to  annoy  or  to  be  vexatious. 

We  have  not  discovered  the  least  ground  for  allowing  damages. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  in  so  far  as  it  perpetuates  the  injunction: 
aned  out,  and  in  every  respect,  except  in  so  far  as  relates  to  the 
"  sum  of  five  hundred  dollars  as  damages  with  legal  interest  from 
January  4,  1892,"  which  are  rejected,  and  in  that  respect  the  judg- 
ment is  amended  and  no  damage  is  allowed. 

As  amended  the  judgment  is  affirmed  at  appellee's  costs. 


No.  10,929. 
Mb8.  T.  I.  Brady  vs.  Her  Husband. 

Appeal  dismissed;  both  appellant  and  appellee  moving  for  dismissal. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
Voorhies,  J. 


Henry  P.  Dart  for  Plaintiff  and  Appellee. 


Buck,  Dinkelspiel  &  Hart  for  Defendant  and  Appellant. 


^s  opinion  of  the  court  was  delivered  by 

Brbaux,  J.    Plaintiff  sued  the  defendant  for  a  separation  from  bed- 
and  board,  also  for  an  injunction  restraining  the  defendant  from 
alienating  the  property  of  the  community. 
36 
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The  deFendanc  ftled  the  plea  o(  geaeral  denial. 

A  short  time  after,  the  plaintiff  by  rule  prayed  to  be  alloi 
alimony,  as  she  wbb  without  meane  of  support. 

After  legal  hearing  she  recovered  alimony,  to  be  paid  mom 
by  her  hasbaad. 

From  this  interlocntory  judgment  allowing  her  alimony  the 
fendant  baa  appealed. 

On  appeal  the  attorney  representing  the  plaintiff  Sled  a  moi 
to  diamiaa  the  appeal  on  the  ground  that  it  is  premature  and  t 
an  interlocutory  judgment,  and  that  this  court  is  without  jurist 
tion  ratione  materim. 

The  appellant  also  Blea  a  motion  bo  dismiss,  and  annexed  to 
copy  of  the  ja(^meat  dismissing  plalatiCF's  suit  in  the  District  Co 

Both  tbe  appellant  and  the  appellee  move  to  dismiss  the  app 

It  Is  therefore  ordered  that  the  appeal  be  dismissed  at  apj 
lant's  costs. 


No.  10,921.    • 
The  State  ex  bei..  City  of  New  Orleans  vs.  St.  Chabli 
Street  Railroad  Oompahy. 

Tho  31.  Cbarles  Street  Baliroad  Company,  under  Its  contract  with  tlie  city  ol 

Orleana.  was  to  plank  BironnestroBt  from  apcclfled  polnta. 
TbB  city  of  Sew  Orleana  Having  caQaeiitI.e  contract  to  p.iFellila  street  betwaei 


lloDB  which  have  Ijeen  acted  upon  to  pay  part  of  the. 
In  Jieu  of  the  perfonnauce  of  Its  pjvlns  contract,  th 
tfon  in  tbo  matter  of  the  aald  adjudication  and  of  < 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orlean 
EUia,  J. 


Saml.  L.  Gilmore,  Aigiglant  City  Attorney,  for  the  Relator, 
peUant. 

Harry  H.  Hall  lor  Dafeodant  and  Appellee. 

The  opinion  of  the  court  was  delivered  by 
Breaux,  J.     The  relator  sues  to  compel  the  H^tftntiant.  to  n 
Baronne  street,  alleging  that  tbe  defendant  bonii 
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to  plank  all  mad  streets  through  which  its  tracks  shall  pass,  with  the 
exception  of  Dryades  street. 
The  defendant  answering  says: 

That  it  is  ready  to  comply  with  its  contract  by  planking  Baronne 
street,  from  Howard  avenue  to  a  point  abont  equi- distant  between 
Sixth  and  Seventh  streets,  being  that  part  of  Baronne  street  occupied 
alone  by  its  tracks,  but  that  the  property  holders  objected,  and 
presented  a  petition  to  the  Common  Council  for  permission  to  pave 
Baronne  street  with  Rosetta  gravel. 

That  the  City  Comptroller  advertised  for  sealed  proposals  to  pave 
the  said  street,  paved  with  the  said  gravel. 

That  the  Mayor  was  authorized  to  contract  with  the  Rosetta  Gravel 
Paving  and  Improvement  Company  to  pave  the  said  street,  and  that 
the  city  has  by  its  several  acts  made  it  impossible  for  the  defendant 
company  to  comply  with  the  alleged  contract. 

Judgment  was  rendered  dismissing  plaintiff's  suit  as  in  case  of 
non-suit,  from  which  the  relator  prosecutes  this  appeal. 

The  petition  of  the  property  holders  on  Baronne  street  states  that 
the  defendant  company  has  consented  to  pay  the  amount  that 
woald  be  required  for  laying  a  plank  road  on  the  said  street. 

It  IB  also  shown  that  a  committee  reported  to  the  Common  Council 
that  defendant  company  have  generally  complied  with  their  con- 
tracts, except  in  so  far  as  relates  to  the  planking  on  Baronne  street, 
and  this  '^  default  the  company  are  hardly  responsible  for,  as  the 
property  owners  objected  to  the  planking  and  failed  to  agree  upon 
asabstitute.  The  question  is  now  practical^  settled,  however,  the 
property  owners  having  petitioned  for  a  general  gravel  pavement, 
the  railroad  contributing  to  the  expense  of  same  what  it  would  cost 
to  plank  the  street." 

Subsequent  to  the  contract  entered  into  between  the  plaintiff  and 
the  defendant  company,  the  right  to  gpravel  this  street  was  adjudi- 
cated to  the  Rosetta  Paving  and  Improvement  Company. 

The  defendant  company  having  acquiesced  in  this  adjudication 
and  promised  to  pay  the  cost  of  planking  the  street,  instead  of  actu- 
ally planking  it,  under  the  original  contract,  a  difference  has 
arisen  about  the  cost  to  be  paid  by  the  defendant. 

The  following  is  an  extra'ct  from  a  letter  of  the  president  of  the 
defendant  company  addressed  to  the  City  Surveyor: 
'*  That  the  St.  Charles  Street  Railroad  Company  is  willing  to  pay 
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In  foil  discharge  and  BaU§racUoa  of  its  obligation  to  plank  Bi 
street,  as  aloreeaid,  a  sam  eqnal  to  Sfty  cents  per  superflcial  i 
yard  for  each  such  yard  of  gravel  laid  on  Baronne  street  betw 
track  and  ^tter. 

"  That  it  will  expend  five  cents  for  each  snperflcial  squan 

*     *     in  repairing  said  street,"  etc. 

Several  witnesses  testify  that  this  Is  less  than  shonid  be  paii 

The  question  remains  nndetermined. 

Were  this  coat  agreed  upon  or  fixed,  no  reason  is  stated  wl 
street  should  not  be  graveled  in  compliance  with  the  ordinal 
the  subject. 

All  parties  concerned  favor  the  change  proposed  from  pit 
gravel,  and  have,  in  due  form,  expressed  a  preference  for  the 

The  question  to  be  settled  (it  seems  to  be  the  only  cause  i 
agreement)  is  as  to  the  cost  which  should  be  paid  by  the  defe 
to  be  applied  toward  graveling  the  street. 

Although  evidence  was  admitted  on  the  subject,  that  issue 
before  us  for  decision. 

Unless  the  action  of  the  Council  be  rescinded  for  cause,  or 
be  presented  to  the  court  and  evidence  adduced  showing  e 
willingness  of  the  defendant  company  to  comply  with  its  oblige 
necessity  for  judicial  action  does  not  arise. 

We  agree  with  the  district  judge  that  the  action  is  prematur 
that  until  the  question  of  the  gravel  contract  has  been  settle 
the  rights  under  the  contract  adjudicated  to  the  gravel  comf 
determined,  this  suit  la  premature. 

Judgment  affirmed  at  appellants'  costs. 


No.  11,026. 

The  State  ex  rel.  Elias  Block  &  Sons  vs.  H.  N.  Rightob,  J 

Tlie  law  flics  no  stand  aril  for  the  amount  oC  tlic  bond  to  be  given  !>;  a  pm 
o  lake  a  suspenatTc  appeal  from  a  Judgment  refusing  bim  a  pa 
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A  PPLICATION  for  Mandamus. 


IT.  S.  Benedict  for  the  Relators. 


Henry  L.  Lazarus  and  Hunter  C  Leake  for  the  Respondent. 


The  opinion  of  the  court  was  delivered  by 

Bebmudez,  J.  This  is  an  application  for  a  mandamus  to  compel 
the  district  jadge  to  grant  the  relators  a  suspensive  appeal  on  a  bond 
for  costs. 

The  averments  are  that  C.  Lazard    &  Co.   having  brought  suit 
against  Henry  Block  &  Co.  for  $31,000  and  more,  coupled  with  an 
attachment  under  which  property  was  seized  and  money  realized  to 
a  large  amount,   $10,000  or  more,  which  are  in  the  sheriff's  hands. 
Blias  Block  &  Co.  intervened,  claiming  to  be  creditors  of  the  defend- 
ants, levying  their  attachment  on  the  same  property  and  traversing 
the  claim  of  the  original  plaintiffs;  that  after  trial,  the   court  ren- 
dered judgment  in  favor  of  plaintiffs,  rejecting  the  intervention  of 
Elias  Block  &  Co.;  that  thereupon  the  latter  applied  for  a  suspen- 
sive appeal  from  the  judgment  so  rendered,  tendering  a  bond  for 
12000,  but  that  the  judge  declined  to  accept  said  bond  and  required 
one  to  be   furnished,   according  to   law,   less  the  amount  in   the 
sheriff's  hands,  meaning  a  bond  for  one-half  over  and  above  the  dif- 
ference between  the  amount  of  the  judgment  and  that  in  the  sheriff's 
bands. 

The  district  judge  substantially  answers  that  the  bond  required  by 
him  is  that  prescribed  by  la^,  for  the  reason  that  a  third  party  is  no 
more  allowed  to  suspend  a  money  judgment  on  a  bond  for  costs  than 
the  defendant  in  the  case  could,  and  therefore  that  such  party  is 
bound  to  furnish  a  bond  for  the  same  amount  that  the  defendant 
would  have  to  give — should  he  apply  for  a  suspensive  appeal. 

The  only  effect  of  the  appeal  taken  within  the  ten  days  following 
the  signature  of  the  judgment  would  be  to  prevent  a  distribution,  as 
far  as  the  intervenors  are  concerned,  of  the  moneys  in  the  sheriff's 
hands. 

The  law  fixes  no  standard  for  the  amount  of  the  bond  to  be  given 
by  a  party  who  wishes  to  take  a  suspensive  appeal  from  a  judgment 
refusing  him  a  participation  with  others  in  a  fund  in  the  hands  of  the 
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coart.  A  bond  tor  costs  is  euGQcieat.  C.  P.  579;  Blanchii 
FaehioD,  10  An.  345;  see  aUo  20  An.  108;  22  An.  178;  27  An. 
30  An.  314;  37  An.  428. 

In  the  caae  of  State  ex  rel.  Wasaell  vs.  Jndge,  22  An.  115,  invt 
it  does  not  appear  tfaat  there  was  any  fund  in  court  tor  distribv 
in  which  the  intervenor  sought  to  participate.  It  the  object  o 
appeal  bf  the  intervenor  was  to  anepAnd  esecntion  against  tb< 
tendant  to  satisfy  the  jadgment,  he  conid  do  so  only  by  givin{ 
bond  which  the  defendant  would  have  been  bound  to  furnis 
stay  execution  on  a  soBpensive  appeal.  The  court  itself  different 
between  the  Blanchln  vs.  Pashiun  case  in  10  An.  cited  and  the 
before  it. 

The  bond  could  only  be  for  the  Batisfactioa  by  the  surety  oi 
judgment  to  be  rendered  on  appeal,  should  the  principal  tail  to 
It.  In  no  event  could  the  relators  be  condemned  on  appeal  tc 
more  than  the  costs.  Requiring  a  bond  for  more  would  be  op; 
sive  and  an  idle  formality. 

It  is  therefore  ordered  and  decreed  that  the  mandamui  praye 
bo  made  peremptory,  and  that  the  suspensive  ap"""'  onto,!  h. 
lowed  on  the  bond  of  $2000  offered,  which  appeal 

On  Application  fob  a  Rbheabl 

Article  676,  C.  P.,  distinctly  provides  that  the 
set  totth  in  sabstance  that  it  is  given  as  surety  i 
shall  satisfy  whatever  judgment  may  be  render< 
appeal. 

It  is  palpable  that,  on  appeal,  he  could  not  be 
a  }adgnient  rendered  against  some  ong  else,  am 
which  could  be  pronounced  against  him,  as  a  diBi 
pealiug,  would  be /or  costs. 

Reference  to  the  case  of  State  ex  rel.  Waesel 
116,  affords  relator  no  reliet.  It  is  not  an  analof 
was  no  tund  in  court. 

The  question,  whether  the  appeal  by  the  relate 
the  fnrther  esecutioa  of  the  judgment  against  tl 
the  garnishees,  does  not  arise  here  and  is  not  d 
may  well  be  that  it  does  not,  so  as  to  realize  mon 
without  making  any  repartition.  The  funds  are  a 
amount  sntBcient  to  meet  the  claim  ot  relators. 

Rehearing  refused. 
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Relator  in  propria  persona. 


Respondent  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

Berkudez,  C.  J.  This  is  an  application  for  writs  of  certiorari  and 
prohibition. 

The  relator  complains  that,  in  the  cOnrse  of  the  trial  of  a  suit 
brought  by  him,  before  the  Civil  District  Court  for  the  parish  of  Or- 
leans, for  the  nullity  of  a  judgment  rendered  in  the  succession  of 
Emily  Glover,  the  judge  ad  hoc  has,  in  a  number  of  instances,  which 
are  elaborately  specified,  made  erroneous  and  arbitrary  rulings,  and 
has  finally  decided  the  controversy  by  a  judgment,  unwarranted  by 
the  evidence  and  the  law,  rejecting  the  demand ;  that  he  has  applied 
for  a  suspensive  appeal,  which  was  denied  him. 

The  prayer  is  for  a  writ  of  certiorari  directing  the  judge  ad  hoc  to 
send  up  the  record  in  the  case,  together  with  others,  filed  in  evidence 
therein.  He  asks  that  the  judge  ad  hoc  be  restrained  from  proceed- 
ing in  said  case  until  otherwise  ordered  by  this  court,  and  that,  after 
hearing,  all  the  acts  complained  of  be  declared  nullities  and  invali- 
dated, and  that  the  judge  a^  hoc  be  ordered  to  proceed  in  the  case 
according  to  law. 

The  judge  ad  hoc  returns  that  the  relator  has  applied  for  and  has 
been  allowed  a  suspensive  appeal,  in  manner  and  form  set  forth  in 


state  ex  rel.  Chandler  ys  Judge  ad  boc. 

_ 1 44  sari 

,^  ^^^  45  1884 

No.  10,030.  1-55-^ 

The  State   ex  rel.   J.  B.   Chandler  vs.   E.  B.  Kruttschnitt,       ^^  ^ 

Judge  ad  hoc. 

Writ«  of  certiorari  and  prohibition  can  not  be  allowed  in  an  appealable  case  to  revise 
interlocotory  decrees  and  a  final  judgment  rendered  therein.  Such  decrees 
and  Judgment  may  be  reviewed  and  corrected  on  appeal. 

A  relator  is  the  less  entitled  to  the  summary  relief  asked,  through  the  writs, 
where  he  has  applied  for  an  appeal  and  one  has  been  allowed  him. 

An  order  granting  an  appeal  would  be  irregular  if  it  directed  the  insertion  into 
the  transcript  of  records  filed  in  evidence.  The  direction  would  be  a  super- 
fluity. 

It  is  the  duty  of  the  clerk,  without  any  instruction  from  the  court,  to  copy  into  the 
transcript  all  the  evidence  adduced  on  the  trial  of  the  case. 

A  PPUCATION  for  Certiorari  and  Prohibition. 
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Slate  us  rel.  Chandlur  ve.  Judge  nil  hot. 

the  certified  copy  of  the  minatea  of  the  coort  a  qua,  annexed 
made  part  of  the  aoBWer;  that  it  ia  uDtme  that  this  defenda 
fased  plaintiff  a  euspensive  appeal,  bat  that  defendant  did  rel 
the  ori.'er  (or  said  auspeasive  appeal,  to  render  further  ord 
germane  and  In  no  manner  relevant  to  said  motion  of  appeal. 

The  aait  inatitnted  by  the  relator  is  appealable,  jadging  fn 
deacription  given  of  it  by  him  in  his  application  for  relief 
conrt,  and  from  the  (act  that  he  has  moved  for  an  appeal  fr< 
judgment  rendered  in  it. 

Owing  to  ita  appealability  and  to  the  circumatauce  that  an 
has  been  asked  and  allowed,  it  is  clear  that  the  relator  can  no 
the  rulings  and  the  judgment  on  the  merits  complained  of  rei 
by  this  conrt  in  these  proceedings. 

When  the  transcript  will  have  been  filed  and  the  case  snbi 
it  will  become  the  duty  o(  the  court  to  consider  and  determi: 
complaints  o(  the  relator,  redressing  his  grievances  i(  he  hi 
tained  auy. 

The  relator  does  not  ask  for  a  mandamus  to  compel  the  jui 
hoc  to  grant  him  an  appeal  in  the  form  in  which  he  says  it 
have  been  allowed. 

Nevertheless,  as  the  judge  ad  hoc  has  put  the  matter  at  issn 
appended  to  his  return  an  extract  from  the  minutes  of  the 
which  shows  the  nature  of  the  motion  for  an  appeal,  and  the 
o(  the  judge  upon  it,  the  complaint  may  as  well  be  determined 

The  motion  states  that  three  original  records,  designated  by 
hers,  and  four  printed  statements  or  briefs  filed  therein,  are 
aary  for  an  intelligent  reviewof  the  fraudulent  practices  of  defi 
and  attorneys,  and  that  there  is  error  to  the  prejudice  of  the 
in  the  final  judgment  rendered,  dismissing  the  suit,  and  that 
desires  to  appeal  therefrom. 

On  this  motion  the  judge  ad  hoc  ordered  that  the  mover  be  a. 
a  suspensive  appeal  from  the  judgment,  returnable  to  this  co 
the  third  Monday  in  March,  1892,  the  bond  being  fixed  at  t25( 

The  motion  does  not  ask  that  the  three  records  be  copied 
transcript,  and  had  it  done  so  it  would  have  been  a  surplusage 
they  were  filed  in  evidence,  it  would  be  the  duty  o(  the  c1 
transcribe  them. 

The  order  of  appeal  granted  is  in  the  usual  and  proper  fori 


NEW  ORLEANS,  APRIL,   1892.  669 
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woold  have  been  irregular  had  it  directed  the  insertion  of  the  records 
in  the  transcript. 
It  is  therefore  ordered  that  the  application  herein  be  refused,  with 

COBtS. 


No.  11,024. 
The  State  op  Louisiana  vs.  Tom  Townsend. 

in  absence  of  any  special  rule  of  court  fixing  cases  for  trial  when  reached  on  the 
docket,  the  defendant  in  a  criminal  case  can  not  be  ruled  to  trial  without  a 
previous  setting  of  his  case  or  other  proper  notice  giving  him  time  to  subpoena 
bis  witnesses. 

\  PPEAL  from  the  Twenty- seventh  District  Court  for  the  Parish  of 
xV     Richland.     Williams,  J, 


W,  H,  Rogers^  Attorney  General,  for  the  State,  Appellee. 


Todd  &  Todd  and  Fergus  Kernan  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.     The   bill    of  exceptions  recites,  in  substance,   that, 
prior  to  proceeding  with  the  trial,  counsel  for  defendant  represented 
to  the  court  that  a  material  witness,  residing  in  the  parish,  and  with- 
out whom  he  could  not  go  to  trial,  was  absent,  and  that,  although 
he  had  issued  a  subpoena  for  him,  there  had  not  been  time  to  serve 
it;  that  the  case  had  just  been  called,  and  that  there  had  been  no 
previous  setting  of  the  case  for  trial;  that  he  was  entitled  to  time 
to  have  his  witness  served ;  and  that  the  granting  of  a  short  time 
would  be  sufficient.    The  judge  overruled  the  application  and  pro- 
ceeded with  the  trial.    The  judge,  in  his  statement  appended  to  the- 
bill,  does  not  contradict  or  traverse  any  statement  therein  con- 
tained, but  simply  based  his  action  on  defendant's  lack   of   dili- 
gence.  Both  tho  judge  a  quo  and  the  Attorney  General  seem  to  treat 
this  as  a  mere  ordinary  application  for  a  continuance  on  the  gpround 
of  absence  of  a  witness.     If  it  were  such,  it  would  not  be  entitled  to 
a  moment's  consideration,  not  being  supported  by  any  affidavit  as 
to  the  materiality  of  the  evidence  or  other  necessary  facts. 
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We  regard  it  in  a  much  more  BerioiiB  ligbt,  as  an  objection  to  go 
ing  to  trial  on  the  ground  that  the  case  was  called  without  bavin; 
been  proTionsly  set  for  trial,  and  without  the  allowance  ot  any  tim 
what«Ter  to  the  defendant  for  the  anmmoniiig  of  hie  witnesses- 
It  Is  true  that  this  coort  has  held  that  "  Where  the  court  ha 
adopted  a  special  rule  authorizing  such  a  mode  of  procedure,  a  cas 
may  be  called  on  being  reached  on  the  regular  docket  before  it  ba 
been  fixed  for  trial."    State  vs.  Lartigne,  29  An.  642. 

The  judge  does  not  advise  as  that  any  such  mie  has  been  adoptee 
in  his  court,  and  we  can  not  presume  it.  The  statements  of  the  bill 
approved  by  the  judge's  signature,  strongly  suggest  the  contrary. 

The  adoption  of  such  a  role  would  have  operated  alt  needful  notic 
to  defendant  and  would  have  put  him  under  the  neceBsity  of  diligenc 
to  be  ready  with  his  witnesses  when  bia  case  was  reached  upon  tb 
docket. 

But  certainly  defendant  Is  entitled  to  some  kind  ot  notice  aa  t< 
when  the  trial  of  bts  case  will  be  taken  up.  Under  thesbowing  mad 
by  this  bill,  we  think  the  objection  was  well  taken,  and  the  jndg 
erred  io  overruling  it. 

It  is  therefore  ordered  that  the  verdict  and  indgment  be  annullei 
and  set  aside,  and  that  the  case  be  remanded  for  further  proceed 
inga  according  to  law. 


NO.  10,951. 
Ober  et  al.  v9.  ElxcBLSioB  Plantdjo  and  Manufacturini 
Company. 

ilie  capacity  of  r« 


Ad  appeal  li;  u  Ililrd  pemon  not  a  party  but  vko  a 
oeiier  ot  tlie  ilelendant  corporation  vln  be  dlan 
pointing  lilm  such  receiver  attacbed  to  hia  petltio 
face  tbat  It  was  miide  eiparte  and  without  notice  I 
.  Section  ese  oE  Che  ReTlseil  Scatulea  does  not  aut 
charter  ot  a  corporatlou  and  the  appointment  ot 
without  notice.    The  statute  diacuaaed  and  coniln 


order 


ot    B 


APPEAL  from  tbe  Ninth   District  Court,    Parish   of  Coocordia. 
Young,  J. 

J.  L.  Dagg  for  Plaintiffs  and  Appellees. 


D.  C.  &  L.  L.  Labatt  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Fenker,  J.  The  appeal  is  taken  by  H.  N.  Soria,  who  alleges  that 
he  has  been  duly  appointed  commissioner  and  receiver  of  the  defend- 
ant corporation. 

He  annexed  to  his  petition  of  appeal  an  extract  from  the  minutes 

of  Division  D,  of  the  Civil  District  Court  for  the  parish  of  Orleans,  of 

proceedings  in  a  case  entitled  Smith,  Limited,  vs.  Excelsior  Planting 

and  Manufacturing  Co.,  reciting  that  *'On  motion  of  D.  C.  &  L.  L. 

Labatt,  of  counsel  for  plaintiffs,  and  on  suggesting  to  the  court  that, 

in  the  above  entitled  suit,  plaintiffs  have  issued  an  execution,  which 

has  been  duly  returned  by  the  civil  sheriff  of  this  parish,  nulla  honay 

it  is  ordered  by  the  court,  under  and  by  virtue  of  Sec.  688  of  the 

Revised  Statutes  of  Louisiana,  that  the  charter  of  the  Excelsior 

Planting  and  Manufacturing  Co.  is  hereby  forfeited  for  insolvency, 

and  that  H.  N.  Soria  be  and  is  hereby  appointed  commissioner  for 

effecting  its  liquidation^  and  also  as  receiver,"  etc. 

This  purports,  on  its  face,  to  be  a  parely  ex  parte  order,  entered 
without  any  notice  whatever  to  the  corporation ;  and  the  appellee 
assigns,  as  gpround  for  the  dismissal  of  the  appeal,  that  it  is  a  patent 
and  absolute  nullity,  conferring  upon  the  appellant  no  right  to  inter- 
vene in  these  proceedings  or  to  appeal  from  the  judgment  therein 
Tendered. 

No  general  principle  is  more  firmly  founded  in  reason  and  justice, 
or  better  recognized  by  authorities,  than  that  announced  by  Mr. 
High,  as  follows : 

^^  Courts  will  not  exercise  their  statutory  power  of  appointing 
receivers  over  an  insolvent  corporation  upon  an  ex  parte  application, 
and  without  giving  the  defendant  an  opportunity  to  be  heard ;  but 
upon  filing  a  petition  duly  verified,  setting  forth  the  grounds  on 
which  the  application  is  based,  an  order  to  show  cause  should  issue 
and  a  copy  thereof  should  be  served  upon  the  officers  of  the  corpora- 
tion, directing  them  to  show  cause,  on  a  future  day,  why  the  applica- 
tion should  not  be  granted."     High  on  Receivers,  Sec.  346. 

Appellant  relies  upon  Sec.  688  of  the  Revised  Statutes,  which,  in 
treating  of  this  class  of  corporations,  provides : 

"  They  shall  forfeit  their  charters  for  insolvency,  evidenced  by  a 
retnm  of  no  property  found  on  execution;  and,  in  such  case,  it  shall 
be  the  duty  of  the  District  Court,  at  the  Instance  of  any  creditor,  to 
decree  such  forfeiture  and  to  appoint  a  commissioner  for  effecting 
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I  liquidation,  whose  duty  it  shall  be  to  convert  &11  the  assets  of  th< 

npany,  including  any  unpaid  balances  due   by  stockholders  ot 

•Ar  shares,  into  cash,  and  to  distribute  the  same,  nnder  the  direc- 

D  of  the  court,  amongst  the  parties  entitled  thereto,  in  the  same 

nner,  as  near  as  may  be,  as  is  done  in  cases  ot  insolvency  of  indi- 

Inals." 

The  most  critical  study  of  this  statute  fails  to  furnish  to  our  mindE 

I  slightest  reason  for  supposing  that  it  was  intended  to  authorize 

y  such  summary  proceeding,  without  notice,  as  that  here  pre- 

ited. 

The  statute  provides  a  particular  ground  for  forfeiture  of  charter; 

luthorizes  any  creditor  to  invoke  the  forfeiture,  on  such  ground ; 

d  It  invests  the  District  Court,  meaning  ana  District  Court  having 

isdiction  of  the   parties,  with  jurisdiction  of  such  cases.     It  does 

t  confine  the  relief  to  the  particular  creditor  at  whose  instance  the 

Dcution  was  issued,  nor  to  the  particular  court  from  which  it  wae 

ued,  nor  does  it  make  the  proceeding  necessarily  an  incident  o( 

i  particular  suit  wherein  the  execution  was  invoked.     The  statute 

idently  contemplates  a  judicial  proceeding  and  does  not  prescribe 

>  special  form  thereof.     In  two  former  cases  we  had  under  consid- 

ition  an  analogous  statute,  being  Sec.  4  of  Act  47  of  1873,  viz. : 

'That  the  tax  collectors  shall  be,  and  they  are  hereby,  author- 

d  to  give  a  title  in  the  name  of  the  State 

)B  purchasing  property  sold  in  pursuant 

le  shall  be  held  in,  and  recognized  by,  the 

lid  in  law  ;    upon  the  presentation  of  a  t 

ct  or  parish  coart,  it  shall  be  the  duty  of 

>Tiit  to  put  such  persons  in  possession  < 

ased  by  them." 

Jnder  that  statute  a  purchaser  conceived 

d  right  to  demand  an  order  of  possession  i 

rties.     But  this,  court   said:    "As  the  act 

Bss  terms  that  the  order  to  the  sheriff  to 

ision  shall  issue  without  notice,  we  may  v 

th  reference  to  the  general  laws  relatin 

{s  in  the   courts  of    the    State,  and  as 

lurt,  to  which  application  is  to  be  madt 

ry  legal  notice  to  be  issued  to  the  party  i 

se  of  the  contest  in  a  summary  r 

.  Judge,  27  An.  705. 
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In  a  later  case  we  cited  the  above  with  approval,  and  further  em- 
phatically held  that  if  tbe  statute  were  construed  to  authorize  a 
proceeding  without  notice,  it  would  be  void,  as  not  being  **due  pro- 
cess of  law."     Fischel  vs.  Mercier,  32  An.  704. 

We  need  not  quote  from  the  last  case,  but  a  reading  of  it  v/ill 
throw  light  upon  the  principles  involved  in  the  proper  construction 
of  the  statute  now  before  us  and  the  proceedings  authorized 
thereby. 

We  have  said  enough  to  sustain  our  conclusion  that  the  ex  parte 
order  presented  by  appellant  ae  the  muniment  of  his  right  to  in  tier - 
vene  in  this  case  and  invoke  a  review  of  the  judgment  rendered  is 
an  absolute  nullity  and  confers  on  him  no  right  to  stand  in  judgment 
on  this  appeal. 

We  do  not  exercise  our  appellate  jurisdiction  except  at  the  in- 
stance of  those  who  exhibit  a  legal  right  and  interest  to  demand  it. 

When  the  right  of  a  third  party  to  appeal  has  not  been  established 
contradictorily  in  the  lower  court,  and  is  denied  in  this  court,  it  is 
our  practice  to  remand  the  issue  for  separate  trial  in  the  court 
below.  Succession  of  Lauve,  6  An.  529;  Griffing  vs.  Bowmar,  3 
Rob.  112;  Anselm  vs.  Willson,  8  Louisiana,  36;  Brown  vs.  Williams, 
12  La.  614. 

But  in  this  case,  it  being  apparent  on  his  own  showing  that  he  is 
without  right,  remanding  would  be  useless. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  appellant's 
cost. 

On  Application  for  Rehearing. 

Fbnner,  J.  We  have  given  grave  consideration  to  the  points  and 
aathorities  urged  in  this  application. 

1.  We  discover  therein  no  suggestion  tending  to  contradict  the 
/acto  on  which  the  opinion  was  based,  to- wit:  that  the  decree  (if 
such  it  can  be  called)  forfeiting  defendant's  charter  and  appointing 
a  receiver  was  rendered  upon  an  ex  parte  motion,  without  any  notice 
or  attempted  notice,  and  under  the  supposed  authority  of  Sec.  688, 
Revised  Statutes. 

2.  The  more  we  study  the  statute  the  more  firmly  are  we  convinced 
of  the  correctness  of  the  construction  we  have  placed  upon  it,  and 
that  it  does  not  authorize  or  contemplate  any  such  proceeding  as 
that  here  presented. 
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bat  is  based  on  a  statute  which  did  not  authorize  it,  we  are  bound  to 
maintain  our  decree. 
Rehearing  refused. 


No.  10,987. 
Mrs.  C.  E.  P.  Calhoun,  Executrix,  etc.,  vs.  Mrs.  E.  McKnight, 

Administratrix,  et  al. 

1.  Kridence  of  extra -judicial  admission  by  a  duad  man,  out  of  the  presence  of 
others,  is  the  weakest  of  all  testimony. 

2.  In  caaes  of  conflicting  evidence,  the  judgment  of  the  Judge  a  quo  will  not  be 
disturbed  except  on  clear  showing  of  error. 

3.  Frand  is  never  presumed.  While  it  may  be  inferred  from  circumstances,  these 
must  be  of  a  character  clearly  convincing  the  judicial  mind  In  order  to  support 
the  charge  of  an  offence  closely  akin  to  crime. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Grant. 
Coco,  J, 


44  6761 

116  8fi6| 

I  44  676 

!l26  661 


Hunter  &  Hunter  for  Plaintiff  and  Appellant : 

When  conspiracy  is  charged,  several  defendants  may  be  made  parties  in  the  same 
suit,  and  the  petition  may  allege  separate  acts  of  malfeasance  in  each.  Clem- 
enia  ts.  Wafer,  12  An.  599. 

8o  when  fraud  and  conspiracy  are  charged  ag»«inst  several  defendants.  Williams 
vs.  Hathorn.  14  An.  625. 

Plaintiff  may  join  in  the  same  petitory  action  all  parties  who  pretend  to  own  any 
portion  of  the  tract  sought  to  be  recovered.    Derbes  vs.  Romero,  28  An.  644. 

On  Kstoppel. — An  action  for  the  revendlcation  of  succession  property  can  not  be 
grafted  on  an  opposition  to  an  account  of  an  administrator.  One  can  not  be 
estopped  by  not  doing  what  he  is  forbidden  to  do.  L.  W.  Carthy  vs.  J.  D. 
Kerr,  Administrator,  15  An.  228;  Succession  Amelia  Sanchez,  41  An.  504;  Succes- 
sion Susan  A.  Scott,  41  An.  68. 

Allegations  in  previous  suit,  ending  in  non-suit,  and  leaving  the  parties  in  the 
same  position,  can  not  form  estoppel.    Smith  vs.  Harrell,  16  An.  190. 

Acquiescence  in  a  judicial  sale  to  prevent  a  party  from  claiming  Immovable  prop- 
erty ought  to  be  very  clearly  shown.    Pochc  vs.  Therlot,  Sheriff,  23  An.  138. 

Heirs  are  not  bound  by  receipts  given  by  them  to  executors,  without  knowledge 
of  the  fraud  which  has  been  perpetrated  by  the  latter.  Michard  vs.  GIrard,  4 
Howard  N.  S.  B.  503. 

•^JQdioial  partition  and  subsequent  acts  of  the  parties,  the  judgment  having  be- 
come final,  acts  based  on  error  of  fact  can  not  form  estoppel.  Chatenond  vs. 
Hebert,  30  An.  405. 

A  party  Is  not  estopped  by  his  pleading  when  the  averment  was  made  without 
knowledge  of  the  real  fact  underlying  the  controversy — especially  when  that 
real  fact  was  within  the  knowledge  of  the  adverse  party.  Watkins  vs.  Cathom» 
33  An.  1194. 
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Calhoun  vs.  HcKnlgtit  ei 


One  who  opposes  every  Item  o(  an  sdmlnlstrator'a  accourt  can  DOthe  SBlU  to  i 
Ify  ■  curtHln  adjudication  ot  property,  the  proceedfl  of  which  are  Booght  to 
(llstrlliuted  L>;  the  account.    Buccesslon  of  llenr;  Tabnry,  .1!  An.  «09. 

"The  doctrine  i>r  cat  •ppel,  however  apparcntlj  emphatic,  ia  lull  ot  except  to 
which  vary  according  to  circumatanccs,  and  vaa  never  dedgned  to  apply  t^ 
cuaellkR  tlic  Instant  one.  In  wblcb  the  declaration  made  hsa  led  no  one  aatr 
and  occasioned  damsKC  to  nobody.*'    i^loclimcyer  va.  Oertling,  38  An.  lOii  f^i 

■■The  Supromc  Coiirtof  the  United  (itHleB  has  said:  'The  primary  ground  ol  1 
doctrine  Is  that  11  would  he  a  fraud  In  a  party  to  asaert  what  hlB  previous  c< 
duct  hnd  denied,  when, on  thcfallh  of  that  denial, otherahad  acted.  Thee 
nieni  of  fraud  Is  esaentlal  either  In  the  intention  ot  the  party  estopped,  or 
theefieet  ot  the  evidence  which  he  atcempta  to  BCt  up.'  "    Brant  vs.  Virgin 

A  party  I*  not  estopped  as  agent  b;  admlBaionB  made  iDdlvidUBlly.    I>ePoret 


T.  H.  Thorpe  and  Andrew  Thorpe  for  Defendants  and  Appellees: 

.  The  burden  ot  proof  IB  upon  hlni  who  alleges  fraud.  Parolleatimony  ot  eiti 
Judicial  admlSBlons  by  a  party  since  deceased  Is  the  weakest  kind  ot  eT)den< 

:.  The  slututory  proiiibidon  against  purchases  by  administrators  ot  succesBlo 
ot  the  property  thereof  is  In  favor  of  creditors  and  heirs;  and  therefore  t 
nullity  ot  such  piii-chasea  is  not  so  absolute  that  they  can  not  be  ratiUed  or  i 
quleBCCd  In  by  the  interested  parties.    d.t  An.  SOS. 

.  One  who  claims  the  proceeds  of  a  judicial  sale  thereby  makes  a  Judicial  edm 
sion  (hat  tbe  aule  was  valid.  He  la  therefore  estopped  from  attacking  the  si 
as  B  nullity,  unless  he  proves  that  his  admission  wis  made  through  error 
fuel,  m  An.lOOilbld.  t69;n  An.  121:  Ibid.  9«2;  Ibid.im;  6  So.  Rep.  SSS;  H  An.  1: 
UAD.m;  B.C.  C„  Art,  K91. 

,  ThGdiaconElnuanoeofaauit  does  noidivest  tbe  averments  of  the  petition 
the  farce  of  Judicial  admissions.    .11  An.  81;  Ibid.  lot. 


The  opinion  of  the  court  was  delivered  by 

Fennbr,  J.  The  plaintiff  Buee  as  the  legal  representative  of  tl 
eucceesion  ot  William  S.  Caltaonn,  deceased,  and  as  tutrix  of  hia  on 
surviving  child  and  sole  heir. 

The  petition  avers  that  William  S.  Calhoan  was  the  sole  beir  of  b 
fatber,  Meredith  Calhoun;  that  be  had  accepted  his  succession  ni 
conditionally  and  been  put  in  possession  by  a  decree  of  court;  at 
tbat  Howard  McEnight  was  administrator  of  the  succession  of  Men 
dith  Calhoun  from  May,  1882,  to  the  date  of  his.  acceptance  of  t) 
said  succession,  January  29,  1887,  and  that  W.  S.  Calhoun  dU 
January  4,  1891. 
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Howard  McKiiigbt,  as  administrator,  secured  orders  and  provoked 
three  succession  sales  of  the  lands  of  the  succession  of  Meredith 
Calhoon,  had  on  the  4th  day  of  November  and  2d  day  of  December, 
1882,  and  on  the  17th  day  of  February,  1883. 

The  petition  charges  that  at  these  several  succession  sales,  while 
he  was  administrator,  and  in  violation  of  his  duty  and  the  prohibit- 
ory statute,  Howard  McKnight,  having  formed  a  conspiracy  and  had 
an  understanding  with  his  son-in-law,  John  H.  McNeely,  Ludlow 
McNeely,  the  brother  of  J.  H.  McNeely,  and  George  S.  Jjohnson, 
through  these  several  persons  interposed,  purchased  the  property 
described  in  the  petition,  and  which  it  is  sought  to  recover  from  his 
succession  and  heirs. 

■r 

The  petition  then  avers  <41j^  nullity  of  these  sales  by  reason  of  said 
conspiracy  and  the  prohibition  of  the  law,  and  asks  for  '>iie  restora- 
tion of  the  lands,  for  judgment  for  rents  and  for  the  value  of  timber 
cut  from  off  the  pine  lands.  All  parties  in  interest  were  made  parties 
and  cited. 

The  district  judge  gave  judgment  in  favor  of  the  defendants  and 
the  plaintiff  prosecutes  this  appeal  from  that  judgment. 

The  defendants  pleaded  various  estoppels  by  judicial  admissions 
and  by  conduct,  and  also  the  general  issue. 

Waiving  consideration  of  the  estoppels  pleaded,  except  in  so  far 
as  the  facts  on  which  tliey  are  based  bear  upon  the  merits,  we  are 
clearly  of  opinion  that  the  case  is  with  the  defendants  under  the 
general  issue. 

McKnight,  the  administrator  of  Meredith  Calhoun's  succession, 
was  not  a  bidder  or  an  adjudicatee  at  the  sale  made  therein. 

The  property  was  adjudicated  to  John  H.  McNeely,  Ludlow 
McNeely  and  George  S.  Johnson  (who  acted  for  himself  and  his 
father,  John  W.  Johnson,  jointly,  receiving  title  in  their  joint  names) , 
persons  entirely  competent  to  buy  at  the  sale. 

The  plaintiff's  case  rests  upon  the  charge  that  these  adjudicatees 
were  mere  nominal  purchasers,  interposed  by  McKnight  to  evade 
the  prohibition  of  the  law  against  such  purchases  by  administrators 
and  to  acquire  the  property  in  their  names,  but  for  his  account  and 
benefit. 

This  charge  rests  upon  the  testimony  of  two  witnesses  detailing 
conversations  had  with  McKnight  and  with  John  H.  McNeely  before 
37* 
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Newman  ys.  Cannon  et  al. 

We  rise  from  a  careftd  study  of  this  record  without  feeling  any 
SQch  conviction  in  the  present  case  and  satisfied  that  the  judgment 
appealed  from  accords  with  the  law  and  the  evidence. 

Jadgment  aflSrmed. 


No.  11,041. 
H-  &  C.  Newman  vs.  Clifton  Cannon,  Sheriff,  et  al. 

When  ^oods,  on  which  a  rendor's  privilege  is  claimed,  have  been  sold  in  block 
and  for  a  lamping  price,  and  when  the  proof  sustains  the  privilege  on  a  part 
and  fails  to  sustain  It  on  the  rest  of  the  goods,  the  impossibility  of  separating 
the  price  Is  fatal  to  the  allowance  of  the  privilege. 

APPEAL  from  the  Twelfth  District  Conrt  for  the  Parish  of  Avoyelles. 
Coco,  J. 


Hwrpe  &  Peterman  for  Plaintiffs  and  Appellees. 


IrUm  &  Lafargue  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  When  this  case  was  before  us  last  year  we  remanded 
it  in  order  to  allow  A.  Lehman  &  Co.  and  other  parties,  claiming  the 
Tender's  privilege  upon  certain  goods,  the  opportunity,'  by  further 
evidence,  '^  to  improve  the  certainty  of  their  identification,  and  to 
separate  the  price  of  the  goods  properly  identified  from  that  of  those 
which  can  not  be  identified."  A.  Lehman  &  Co.  undertook  to  do 
this,  by  further  evidence,  but  failed  to  satisfy  the  judge  a  guo,  who 
rendered  judgment  rejecting  their  privilege,  from  which  they  bring 
the  present  appeal. 

The  only  additional  evidence  offered  is  that  of  the  same  witness, 
whose  evidence  was  their  main  reliance  on  the  former  trial.  He 
amplifies  and  strengthens  his  former  evidence  in  some  respects,  but 
he  does  not  overcome  our  conviction  that  a  considerable  portion  of 
the  goods  claimed  were  not  susceptible  of  identification,  and  that 
some  of  them  had  not  even  been  sold  by  A.  Lehman  &  Co. 

All  the  goods  claimed  and  set  aside  by  Lehman  &  Co.  were  sold  in 
block,  and  adjudicated  to  them  at  a  lumping  price.     It  is  impossible 
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Ducoie  V3.  Rflphul, 

te  the  price  of  the  goods  on  which  their  privilege  ie  esta 
m  that  of  those  on  which  they  have   proved  none.     This 
leit  claim,  and  sustains  the  judge's  ruling, 
int  affirmed. 


No.  11,045. 
Dr.  C.  J.  DucoTE  vs.  Henry  Rachal. 
if  H  lioiDPBtead  cxeDiption  oC  a  (Hrm  InciudlnK  "  ibe  neceasar;  qnaal 

nod  fodder  (or  ttio  current  year,"  Is  suScleDC  without  specltjinKi 
lar  ciuKDlit;  of  corn  and  loddor.  Thu  Constitution  requires  no  mc 
courts  can  not  enlarge  Its  requlFemenu. 

L  from  the  Third  Magistrate's  Court  for  the  Parish 
yellee.     Durand,  J. 

I  unrepresented. 

Lafargtie  and  H.  C.  Edvxirds  for  Defendant  and  Appellai 

Inion  of  the  coart  was  delivered  by 

n,  J.  The  plaintiff,  claiming  a  privilege  for  a  debt 
liars,  caused  to  be  sequestered  a  quantity  of  cora  on  d 
farm,  which  the  defendant  claims  to  be  exempt  as  attach 
Destead  under  Art.  219  of  the  Constitution,  which  ezem] 
rm  the  necessary  quantity  of  corn  and  fodder  tor  the  ci 

appears  that  defendant  had  daly  registered  his  homeste 

n,  including  his  (arm  and  "  the  necessary  com  and  fodderi 

□t  yeari"  that  all  theconditionseutitlinghim  to  the  ezem 

iQued  to  exist;  and  that  he  did  not  have  more  com,  inclv 

equestered,  than  was  necessary  for  the  year. 

.glstrate,  nevertheless,  rejected  the  exemption  and  mal 

B  sequestration. 

gistrate  gives  no  reason  for  his  judgment,  and  plaintiff  b 

appearance  in  this  court. 

jested  by  appellant's  counsel  that'the  magistrate  retua 

iption   because  the  registered   homestead   claim   did  i 

le  number  of  barrels  of  corn  to  be  exempted.     The  Cons 
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State  vs.  Defies. 


tQtion  reqaires  no  such  specification,  and  courts  can  not  enlarge  the 
reqairenaents  of  the  Constitution. 

There  was  a  reconventional  demand  for  damages,  but  the  record 
exhibits  no  proof  whatever  in  its  support.  The  claim  should  not 
have  been  rejected,  but  only  non- suited. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  denying  the  privilege  and  dissolving  the  seques- 
tration; and  further  that  the  judgment  rejecting  the  reconventional 
demand  be  changed  to  one  of  non-suit,  and,  as  thus  amended,  the 
same  be  now  affirmed,  appellee  to  pay  costs  of  appeal. 


No.  10,876.  JJ  %\ 

The  State  op  Louisiana  vs.  S.  Deffbs. 

In  case  there  is  shown  to  have  been  no  contestation  in  the  recorder's  'court,  in 
reference  to  the  constitutionality  or  legality  of  the  city  ordinance  that  is  drawn 
in  question,  this  court  has  no  jurisdiction  of  the  subject  matter  of  the  contro- 
Tersy. 

APPEAL  from  the  First  Recorder's  Court  of  New  Orleans. 
Bringier,  J, 

» 

Henry  Renshaw,  Assistant  City  Attorney,  Carleton  Hunt,  City  Attor- 
ney, and  Sambola  &  Ducros  for  Plaintiff  and  Appellee. 


Branch  K.  Miller  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  is  appellant  from  a  sentence  and 
decree  of  the  recorder  finding  him  g^lty  of  a  violation  of  certain 
city  ordinances  prohibiting  the  establishment  of  any  private  market 
within  a  given  distance  from  any  public  market  of  the  city. 

In  the  lower  court  the  defendant's  answer  appears  to  have  been 
oral,  inasmuch  as  no  answer  or  plea  in  writing  is  amongst  the 
original  papers,  which  are  brought  up  for  our  review;  and  a  state- 
ment of  facts,  signed  by  the  recorder,  announces  that  ''  the  issue 
presented,  in  case  an  appeal  is  taken,  is  whether  the  prohibited  dis- 
tance is  six  squares  as  walked,  of  whatever  length,  or  2100  feet." 
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State  T8.  Alfred  et  al. 

APPEAL  from  the  Twenty-first  District  Court  for  the  Parish  of 
St.  Martin.     Mouton,  J. 


W.  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


Edward  Simon  and  Robert  Martin  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  charge  of  the  indictment  is,  that  the  several 
defendants,  '^  with  a  certain  dangerous  weapon,  to- wit:  a  large  piece 
of  timber  *  *  *  one  Francois  Grandi  •  *  ♦  feloniously,  wil- 
fully and  of  his  malice  aforethought  did  strike  with  intent  then  and 
thereby  him,  the  said  Francois  Grandi,  to  kill  and  murder,"  etc. 

In  Hmine,  the  District  Attorney  entered  a  noUe  prosequi  as  to  the  de- 
fendant, Adam  Gandi ;  and  upon  the  trial  the  two  defendants,  Jean 
Baptiste  and  Noel  Alfred,  were  acquitted,  and  Toussaint  and  Eugene 
Alfred  were  convicted  of  the  crime  of  ^'striking  with  a  dangerous 
weapon,  with  intent  to  kill." 

Thereupon,  the  two  convicted  parties  were  sentenced  ''  to  im- 
prisonment in  the  parish  jail,  of  the  parish  of  St.  Martin,  for  a  period 
of  six  months. " 

After  trial  and  conviction,  but  previous  to  sentence,  counsel  for 
the  convicted  parties  presented  and  filed  a  motion  in  arrest  of  judg- 
ment, upon  the  grounds,  first,  that  the  charge  of  the  indictment  does 
not  respond  to  any  law  of  the  State ;  second,  that  the  verdict  of  the 
jory  does  not  respond  to  the  charge  of  the  indictment;  and  t^trd, 
that  <<  a  large  piece  of  timber  "  is  not  a  dangerous  weapon  within 
the  intendment  of  the  statute  under  which  the  indictment  was  framed. 

This  motion  was  overruled,  and  the  counsel  for  the  accused  re- 
served a  bill. 

Looking  into  the  acts  of  the  Legislature,  under  which  the  indict- 
ment was  found,  and  the  conviction  secured — Acts  43  and  44  of  1890 
—it  appears  that  the  former  delares  that  '^  whoever  shall  shoot,  stab, 
cut,  strike,  or  thrust  any  person  with  a  dangerous  weapon,  with  intent 
to  commit  murder,  on  conviction,"  etc.     Sec.  1,  Act  43  of  1890. 

The  provisions  of  Act  44  of  1890  are  of  a'similar  phraseology  and 
import,  the  phrase  of  the  former,  to- wit,  ''with  intent  to  commit 
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murder,"  being  replaced  by  the  phrase  in  the  latter,  to-wit,  ' 
intent  to  kill." 

It  iB  therefore  evident  that  the  indictment  wasfoand  nnderthi 
visions  of  the  former  act,  though  the  conviction  was  secured 
the  latter  act — a  verdict  permissible  in  law.  It  is  equally  ei 
that  the  Indictment  is  responsive  to  the  Act  43  ot  1890,  an 
verdict  is  responsive  to  the  Act  44  ot  1890. 

That  "  a  la^e  piece  of  timber  "  is,  in  the  Benee  of  those  eta 
"  a  dangeroQB  weapon,"  we  are  of  opinion.  Is  not  open  to  dou' 

In  State  vs.  Lowery,  33  An.  1224,  like  phraseology  occurrin 
similar  statute  was  thus  interpreted  and  applied. 

The  accused  in  that  case  was  indicted  under  Revised  Statntef 
790,  wbicb  declares  that  "  if  any  person  lying  in  wait  •  *  • 
shoot,  stab  ot  thrust  any  person  vjith  a  dangerou$  weapon,  wi' 
intent  to  commit  the  crime  of  murder,  shall,"  etc;  and  the  c 
was,  that  the  accused  "did  thmstor  strike  with  a  dangerous  we 
namely,  an  iron  bolt,  rod  or  pin,"  etc.,  and  this  court  held  tha 
an  Instrument  may  well  be  a  dangerous  weapon.  That  decis 
correct,  and  is  couclnaive  of  the  question  here. 

Judgment  affirmed. 


No.  10,988. 
Msa.  Cora  E.  P.  Calhoun,  Executrix  and  Tutrix,  vs.  Ch 

A.   PlERSON, 
AND 

Same  Plaintiff  vs.  Charles  H.  Teal, 

AND 

Sake  Plaintiff  vs.  Andrew  Thorpe. 
Consolidated.  " 


1.  Ad  act  of  salo  eiecuted  by  tlio  toa tutor  to  bis  slater 
RDd  share  In  tbv  successloa  and  propert)'  o(  hia  do 
as  nn  catoppcl  ngHinst  a  claim  mnde  by  bis  child 
and  property  ol  tlic  Kmndmnllivr.tbrougb  ttis  fatht 

2.  Tbe  admiseibllit;  ot  a  prlTatu  wrltitiK  ot  any  kind  i 
mined  before  It  is  admitted  and  filed  in  evidence;  a 
tion  19  llrat  aduiltiistered,  It  siicb  proof  be  reijnired 

tliat  is  eipeoled  lo  be  accomplished  tberelij. 
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3.  After  a  son  has  unconditionally  accepted  tbe  succession  of  the  father,  and  has 
accepted  and  used  as  unconditional  heir  certain  twelve  months  bonds  that  had 
been  executed  by  adjud'oatees  of  his  succession  property,  such  son  and  heir 
is  conclusiyely  barred  and  estopped  from  setting  up  an  antecedent  litle  derived 
from  another  source,  as  against  the  adjudicatees  of  the  property  and  their 
assigns  and  transferees. 


\  PPEAL  from  the  Twelfth  District  Court,  Parish  of  Grant. 
BUickTnan,  J, 


A 


Hunter  &  Hunter  for  Plaintlfif  and  Appellant : 
Ox  Estoppel. — An  action  for  the  revendication  of  succession  property  can  not  bo 
grafted  on  an  opposition  to  an  account  of  an  administrator.  One  can  not  be 
estopped  by  not  doing  what  he  is  forbidden  to  do.  L.  W.  Carthy  vs.  J.  D.  Kerr, 
Administrator,  15  An.  328;  Succession  Amelia  Sanchez,  41  An.  504;  Succession 
Susan  A.  Scott,  41  An.  668. 

Allegations  in  previous  snit,  ending  in  non-suit,  and  leaving  the  parties  in  the 
same  position,  can  not  form  estoppel.    Smith  vs.  Harrell,  16  An.  190. 

Ac(]uieacence  in  a  judicial  sale  to  prevent  a  party  from  claiming  immovable  prop- 
erty ought  to  be  very  clearly  shown.    Poch6  vs.  Theriot,  Sheriff,  23  An.  138. 

Heirs  are  not  bound  by  receipts  given  by  them  to  executors  without  knowledge  of 
the  fraud  which  has  been  perpetrated  by  the  latter.  Michard  vs.  Girard,  i  How. 
N.  8.  R.  503. 

A  judicial  partition  and  subsequent  acts  of  the  parties,  the  judgment  having  be- 
come final,  acts  based  on  error  of  fact  can  not  form  estoppel.  Chatenond  vs. 
Hebert,  30  An.  405. 

A  party  is  not  estopped  by  his  pleading  wben  the  averment  was  made  without 
knowledge  of  the  real  fact  underlying  the  controversy— especially  when  that 
real  fact  was  within  the  knowledge  of  the  adverse  party.  Watkin  vs.  Cathorn, 
33  An.  1194. 

One  who  opposes  every  item  of  an  administrator's  account  can  not  be  said  to  ratify 
a  certain  adjudication  of  property,  the  proceeds  of  which  are  sought  to  be  dis- 
tributed by  the  account.    Succession  of  Henry  Tabary,  31  An.  409. 

"The  doctrine  of  estoppel,  however  apparently  emphatic,  is  full  of  exceptions, 
wbich  vary  according  to  circumstances,  and  was  never  designed  to  apply  to  a 
case  like  the  Instant  one,  in  wbich  the  declaration  made  had  led  no  one  astray 
and  occasioned  damage  to  nobody.  Stockmeyer  vs.  Oertling,  38  An.  102;  Suc- 
cession Harris,  39  An.  443. 

"The  Supreme  Court  of  the  United  States  has  said:  'The  primary  ground  of  the 
doctrine  is  that  It  would  be  a  fraud  in  a  party  to  assert  what  his  previous  con- 
duct had  denied,  when,  on  the  faith  of  that  denial,  others  had  acted.  The  ele- 
ment of  fraud  is  essential  either  in  the  intention  of  the  party  estopped  or  In 
the  effect  of  the  evidence  which  he  attempts  to  set  up.'  "  Brant  vs.  Virginia, 
93  r.  S.  335,  quoted  in  39  An.  443. 

A  party  is  not  estopped  as  agent  by  admissions  made  individually.  DePoret  vs. 
Gusman,  30  An.  933. 

Tbu  fact  that  a  person  was  present  at  u  sale,  without  objecting,  does  not  waive  in- 
formalities.   Humphries  vs.  Brown,  19  An.  159. 


r.  H.  Thorpe  and  Andrew  Thorpe  for  Defendants  and  Appellees : 

1.    When  the  owner  of  an  immovable  is  present  at  a  public  sale  of  the  same  and 
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saccesBion  sales  made  in  1882  and  1883,  as  the  property  of  Meredith 
Calhoun,  deceased,  the  property  was  adjudicated  in  subdivisions  to 
▼arions  persons  upon  terms  of  credit,  who  executed  their  several 
and  re8i>ective  twelve  months  bonds  for  the  purchase  prices  thereof, 
with  secmity  of  mortgage  recognized  upon  same. 

Tliat  subsequently  William  S.  Calhoun  uncondiHoTially  accepted  the 
sacceasion  of  his  father,  Meredith  Calhoun,  and  received  said  bonds 
as  part  of  the  assets  thereof,  and  gave  them  in  payment  to  his  wife, 
the  present  plaintiff. 

That,  being  a  judgment  creditor  of  the  father,  Meredith  Calhoun, 
the  defendant  Pierson  proceeded  by  attachment  and  garnishment 
against  William  S.  Calhoun,  the  son  and  unconditional  heir,  as  his 
personal  debtor,  and  subjected  said  bonds  to  the  payment  of  his  judg- 
ment, and  on  the  execution  thereof  he  became  the  purchaser  of  the 
said  lands  in  part,  and  Teal,  another  defendant,  became  a  purchaser 
of  part;  and,  subsequently,  he  (Pierson)  conveyed  a  portion  of  those 
he  acquired  to  the  defendant  Thorpe,  and  he,  in  turn,  conveyed 
same  to  Teal. 

Independently  of  mere  avelrment,  the  mooted  and  principal  ques- 
tion is,  whether  the  property  really  belonged  to  the  succession  of 
Meredith  Calhoun  at  dates  of  sales  made  in  1882  and  1883 — for  on  that 
the  title  of  defendants  depends.  Therefore,  they  averred  in  their 
answer,  various  matters  of  estoppel  in  pais,  and  by  deed,  as  well 
as  by  conduct,  the  effect  of  which  are  to  preclude  William  S. 
Calhoun,  as  well  as  persons  claiming  under  him,  from  ever  disputing 
the  title  of  Meredith  Calhoun  as  their  author. 

Without  enumerating  them,  we  will  dispose  of  them  aeriaftm,  as 
stated  in  plaintiff's  brief. 

I. 

1.  The  first  estoppel  is  averred  to  exist  in  an  act  of  sale  executed 
by  William  S.  Calhoun  to  his  sister.  Miss  M.  M.  Ada  Calhoun,  on  the 
27th  of  May,  1878,  conveying  to  her  all  hi8  intereet  in  and  to  the 
property  of  the  succession  of  their  mother,  Mary  Smith  Calhoun. 

If,  in  point  of  fact,  such  a  sale  was  made,  the  interest  of  the  plain- 
tiff in  that  portion  of  the  land  which  William  S.  Calhoun  is  alleged  to 
have  acquired  from  the  succession  of  his  mother,  Mary  Smith  Cal- 
houn, passed  thereby  to  his  sister,  and  therefore  could  not  have  been 
inherited  by  his  child. 

The  record  discloses  the  existence  of  an  act  of  sale,  notarial  in 
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evidence  in  this  case  on  October  3, 1891,  after  the  party  to  be  affected 
thereby,  beneficially,  had  been  evidently  dead  for  many  years,  and 
long  since  the  rights  of  the  defendant  had  been  acquired  in  the 
premiseF.  And  this  docnment  was  admitted  in  evidence  by  the 
jadge  a  quo  without  any  evidence  of  its  execution,  and  over  the 
objection  of  defendant's  counsel. 
On  this  subject  plaintiff's  counsel  makes  this  statement,  viz. : 
''  That  plaintiff  offered  in  rebuttal  the  counter  letter  of  Mrs.  Lane. 
To  this  offer  counsel  for  the  defendants  interposed  the  objection  that 
it  was  a  document  under  private  signature  and  no  proof  of  the  sig^ 
nature  had  been  made;  the  court  admitted  the  document  and  a  bill 
was  reserved  on  the  record. 

"  If  the  suit  had  been  one  to  enforce  the  agreement  contained  in 
the  counter  letter  the  objection  would  be  good,  but  when  the  docu- 
ment UKU  offered  merely  to  sJuyiv  that  there  vhm  a  counter  letter  j  and  that 
the  9ale  toas  not  real,  but  fictitious,  we  do  not  deem  tluit  the  proof  was 
required.  Or  if  the  objection  had  come  in  the  shape  of  an  exception 
to  plaintiff's  right  to  sue,  because  W.  S.  Calhoun  had  parted  with  his 
interest  in  his  mother's  succession,  it  might  have  required  proof  of 
the  signature.  «. 

^*  The  answer  pleads  the  sale  as  an  estoppel,  and  a  defence  which 
might  have  been  good,  if  pleaded  otherwise,  does  not  necessarily 
operate  as  an  estoppel."     Brief,  p.  7. 

We  are  clearly  of  opinion  that  counsel's  argument  is  not  sound, 
and  that  the  judge's  ruling  was  erroneous. 

The  question  raised  was  one  of  the  admissibility  of  the  document 
to  be  filed  in  evidence.  Until  proof  of  the  execution  of  a  private 
writing  is  first  administered,  if  such  proof  be  insisted  upon  by  the 
adverse  party,  it  can  not  be  introduced  in  evidence — it  matters  not 
what  may  be  the  object  intended  to  be  accomplished  by  its  introduc- 
tion.   This  is  elementary.     C.  P.  483;  R.  O.  C.  2245. 

We  must  decline  to  consider  that  paper,  thus  denuded  of  all  proof 
of  its  verity  or  authenticity,  as  having  any  effect  upon  the  act  in 
question. 

Disregarding  that  paper,  the  estoppel  of  the  act  is  full  and  com* 
plete. 

II. 

The  second  and  third  estoppels  which  are  urged  may  be  considered 
fls  one. 
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is  evicted,  plaintiif  be  required  to  return  him  the  purchase  price  ^ 
which  he  fixes  at  $540,  a  little  more  than  $1  per  acre.  And  yet  he 
comes  into  court  and  has  the  hardihood  to  urge  that  because  W.  S.. 
Calhoun  took  the  bare  pieces  of  paper  called  ^twelve  months  bonds, 
and  transferred  them  to  his  wife,  they  are  equitably  estopped  from 
recovering  the  lands  of  which  he  has  despoiled  them  under  the  bare 
forms  of  law,  and  he  himself  offers  in  this  record  the  evidence  upon 
which  the  foregoing  statements  are  made!" 

Giving  the  plaintiff  the  full  benefit  of  her  counsel's  statement,  and 
it  is  quite  impossible  to  give  her  any  relief  on  this  action  against 
strangers,  and  to  all  appearances  innocei^t  third  persons. 

That  W.  S.  GaJhoun  did  receive  the  bonds  is  a  fact  confessed.  That 
he  had  previously  unconditionally  accepted  the  succession  of  Mere- 
dith Calhoun  as  heir  is  also  a  fact  admitted.    And  it  is  also  admitted 
that  he  subsequently  transferred  said  bonds  to  his  wife.     The  hard- 
ship and  injury  might  be  appropriately  considered  if  the   plaintiff 
were  claiming  any  right  under  the  succession  of  Meredith  Calhoun ; 
but,  claiming  as  she  does  under  the  succession  of  Mary  Smith  Calhoun, 
to  which  she  avers  the  property  belonged,  and  from  which  the  de- 
ceased testator,  William  S.  Calhoun,  inherited  it  at  her  death,  these 
questions  are  rea  inter  alios  acta  and  impertinent  to  the  issue  of  es- 
toppel pleaded  as  destructive  of  William  S.  Calhoun's  claim  of  title. 
The  judge  a  quo  decided  the  consolidated  causes  in  favor  of  the 
defendants,  and  signed  these  several  judgments.     Being  of  the  opin- 
ion that   he   decided  the  causes  correctly,   they  are   respectively 
affirmed. 


No.   10,934.  44  mi 

44    914 

Succession  of  Ann  E.  Auld,  Wife  of  Qborqe  Glidden.  inSa 

A  Bubstitation  prohibited  by  our  law  is  the  disposition  of  a  donation  inter  rivos  or  ^  '"^ 

mortia  eaiua,  which  vests  the  property  of  the  testator  in  a  person  named,  during  44    591 

IS         Kit 

the  lifetime  of  such  person,  who  has  not  the  power  of  alienation,  and,  at  his  > 

death,  the  same  property  is  to  vest  in  another  person  named,  but  who  takes  title 
directly  from  the  testator,  but  by  a  title  which  only  sprinj^s  into  existence  on 
the  death  of  the  first  donee. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
FoorWes,  J. 

Rice  &  Armstrong  and  F,  8,  Drolla  for  Appellants : 

1.    In  all  dispositions,  in^er  Hvos  or  mortis  causa,  impossible  conditions  and  those 
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€.  A  tmst  to  sell  personal  property  In  this  State  to  invest  in  real  estate  in  a  State 
where  such  trust  Is  valid  is  void.  Wood  vs.  Wood,  5  Paige,  602;  1  Redfleld  on 
Wills,  409. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Alleging  themselves  to  be  the  brothers  and  sole 
he  Its -at -law  of  the  deceased  testatrix,  who  died  without  ascendants 
or  descendants,  Benjamin  F.  Auld  and  Hugh  Wilson  Auld  institute 
this  salt  for  the  revocation  and  anulment  of  the  last  will  of  Ann  E. 
Auld,  who  died  in  the  city  of  New  Orleans,  State  of  Louisiana,  on  the 
27th  of  January,  1891,  possessed  of  property  of  the  aggregate  value 
of  $50,267.52,  which  consisted  almost  exclusively  of  United  States 
bonds  and  currency.  State  and  city  bonds,  stocks  of  corporations  and 
rights  and  credits,  generally. 

Of  this,  George  Glidden,  surviving  husband  of  the  testatrix,  laid 
claim  to  some  $13,000  or  $14,000,  as  his  individual  property. 

Tlie  last  will  of  the  testatrix  is  in  olographic  form,  bearing  date 
''New  Orleans,  July  1,  1884. ''  It  was  duly  proved  and  admitted  to 
probate,  and  the  surviving  husband,  alone,  of  three  persons  named 
in  the  will  as  executors,  qualified  and  undertook »the  administration 
of  the  decedent's  estate. 

The  principal  averment  on  which  the  charge  of  nullity  is  grounded 
is  that,  '^except  the  appointment  of  an  'executor'  the  provisions  of 
the  will  are  null  and  void,  and  aubBtitutions  prohibited  by  law." 
The  following  is  the  full  text  of  the  will,  viz. : 

**  New  Orleans,  July  1,  1884. 

"  I  declare  this  to  be  my  last  will  and  testament.  I  wish  my  money 
to  be  invested  in  gn^ound  rents  and  real  estate  in  the  city  of  Balti- 
more, State  of  Maryland.  Should  I  die  possessed  of  and  good  stocks 
or  securities,  that  shall  remain  until  called  in  (that  is  if  they  should 
be  found  to  be  United  States  securities)  ;  other  stocks,  if  doubtful, 
should  be  sold  and  the  proceeds  invested  as  above  mentioned. 

<<  After  my  means  are  invested  as  above  directed,  I  g^ve  to  my 
dear  husband,  Qeorge  Glidden,  of  New  Orleans,  State  of  Louisiana, 
one  thousand  dollars  annually  out  of  the  income  of  my  estate.  The 
income  to  be  used  and  divided  equally  between  my  nieces  of  the  city 
of  Baltimore,  and  daughters  of  my  brother,  Benjamin  F.  Auld,  to  be 
used  for  their  benefit.  At  my  husband's  death  the  property  shall  be 
held  in  trust  by  my  nieces,  and  all  the  income,  including  that  left 
88 
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"The  Mim«," — i.  e.,  the  observation  made  in  the  preceding  article 
in  reference  to  the  validity  of  alternative  dispositions — *' shall  be  ob- 
served as  to  the  disposition  inter  vivos  or  mortis  causa  by  which  the 
usufruct  is  given  to  one  and  the  naked  ownership  to  another/'  R.  C. 
C.  1622. 

From  those  three  articles,  taken  and  construed  together,  we  have 
the  three  following  propositions  distinctly  announced,  viz. : 

First,  There  must  be  named  in  the  will  two  absolute  takers  of  one 
and  the  same  inheritance. 

Second.  A  third  person  may  legally  be  called  to  take  an  inherit- 
ance in  case  an  heir  cr  legatee  does  not. 

Third.  It  is  permissible  for  the  testator  to  donate  or  bequeath  the 
usufruct  of  the  property  to  one,  and  the  naked  ownership  tj  another. 

Keeping  these  three  propositions  in  view,  we  must  determine 
whether  the  will  of  the  decedent  violates  the  first,  or  is  compatible 
with  the  remaining  two ;  because  it  can  not  be  compatible  with  all 
three  of  them. 

In  order  to  ascertain  the  compatibility  vel  non  of  the  will  with  the 
first  of  the  foregoing  propositions,  it  may  be  paraphrased  and  re- 
stated as  follows,  viz. : 

In  the  first  paragraph  she  declares  that  her  wish  is  that  her  money 
shall  be  invested  in  ground  rents  and  real  estate  in  Baltimore,  Mary- 
land; and  that  any  good  securities  of  which  she  may  die  possessed 
shall  remain  until  called  in,  and  that  all  doubtful  securities  shall 
be  sold  and  the  proceeds  thereof  likewise  invested. 

The  second  paragraph  declares  that,  after  her  means  are  invested, 
her  husband  is  to  receive  $1000  annually  out  of  the  income  of  her 
estate;  and  the  remainder  of  the  income  is  to  be  equally  divided 
between  her  nieces  of  the  city  of  Baltimore  and  the  daughters  of 
her  brother,  Benjamin  F.  Au)d,  to  be  used  for  their  benefit. 

The  third  paragraph  declares  that,  at  her  husband's  death,  the 
property  shall  be  held  in  trust  by  her  niecesj  to  whose  benefit  all  the 
income  shall  enure  during  their  lifetime,  and  at  their  death,  the  property 
shall  be  divided  equally  between  their  daughters. 

The  fourth  paragraph  declares  that  if  there  shall  be  any  opposi- 
tion on  the  part  of  the  heirs  to  the  testament,  her  husband  shall 
have  the  whole  of  the  interest  during  his  lifetime,  they  to 
receive  the  interest  only  after  his  death  without  the  power  of 
disposing  of  any  part  thereof. 
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It  is  conspicuously  observable  that  no  dispoaitioQ  whatever  is  a 
by  the  testatrix  of  her  property,  save  aud  except  what  is  conta 
in  the  third  preceding  paragraph,  and  if  that  be  differently  coostr 
it  is  quite  certain  that  the  testatrix  made  no  disposition  of  her  pi 
■crty  at  all. 

Reiterating  the  foregoing,  it  is  quite  ulear  that  the  testa 
merely  expressed  a  wuh  that  her  money,  in  posseesion  at  her  de. 
should  be  invested  in  Baltimore,  and  that  doubtful  securities  shi 
be  sold  and  likewise  invested.  She  then  directs  in  what  manner 
income  of  investments  thus  made  shall  be  distributed  between 
husband  and  nieces.  Having  thna  disposed  ot  the  income  during 
husband's  lifetime,  she  declares  it  to  be  her  desire  that,  after 
death,  her  "  property  shall  be  held  iu  trust  by  (fa^r)  nieces," 
that  "all  fAe  income  shall  enure  to  their  beneBt  during  their  lifetin 
And  just  here  the  solitary  doubt  arises,  and  that  one  Is  in  referi 
to  the  phrase  "and  at  their  death  to  he  divided  equally  between  t 
daughters." 

Argument  is  presented  to  tbe  effect  that  the  words  "  to  be  div 
equally"  refers  to  the  income  and  not  to  the  property.  If  this  I 
correct  interpretation,  then  the  question  arises  as  to  the  disposi 
of  the  property. 

The  will  declares  emphatically  that  "  the  property  shall  be  he 
trust  6j/ her  nieces."  For  whom  were  they  directed  (o  hold 
property  in  trust  if  not  for  "their  daughters?"  No  one  else  is  a 
tioned.  When  was  this  trust  to  expire?  At  the  death  of  the  trust 
the  testatrix'  nieces. 

If  such  be  the  true  construction  to  be  placed  upon  this  paragi 
ot  the  will,  then  the  conclusion  is  irresistible  that  the  words  "  t< 
divided  equally"  referred  to  the  properly,  and  not  to  the  inco 

They  could  not  have  reasonably  referred  to  the  income  tor  the  ] 
reason  that  the  immediately  preceding  declaration  of  the  will  is 
"  all  the  income,  including  that  left  by  my  husband,  shall  enui 
their  benefit" — i.  e.  the  nieces'  benefit — "during(fteirli/e(im«;" 
conceding  it  to  have  been  the  intention  of  the  testatrix  that 
their  death  "  the  property  should  "  be  divided  equally  between  I 
daughters,"  it  would  have  been  supererogatory  and  vain  toi 
testatrix  to  have  made  any  different  distribution  ot  the  income  ol 
property,  after  it  had  become  irrevocably  vested  in  the  donees. 

Plaintiff's  suit  necessarily  admits  that  the  will  of  the  testatrix 
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pcMed  of  the  property,  and  that  the  disposition  of  the  will  was  neces- 
sarily in  favor  of  the  daughters  of  the  testatrix'  nieces.  Otherwise 
there  could  be  no  prohibited  sabstitation  in  the  will  against  which 
plaintiffs  could  inveigh. 

Conceding  this  to  be  true — and  it  necessarily  is — then  it  seems 
to  be  perfectly  clear  that  there  are  no  two|  absolute  takers 
of  the  property  as  an  inheritance,  made  mention  of  in  the  will;  be- 
cause the  nieces  by  whom  the  property  was  to  be  held  in  trust  were 
only  and  exclusively  entitled  to  its  income  ^'during  their  lifetime. "^ 
Death  ool^  was  to  terminate  their  trust  and  their  right  to  the  in- 
come as  well.  Upon  the  happening  of  that  event  the  property,  in 
fee  simple,  is  to  devolve  upon  the  daughters  of  the  testatrix'  nieces 
in  equal  and  determined  portions. 

It  is  equally  clear  to  our  minds  that  this  will  presents*  a  case 
wherein  the  testatrix  unmistakably  bequeathed  the  usufruct  of  her 
property  to  her  husband  and  his  nieces,  in  determined  proportions, 
and  daring  their  respective  lifetimes,  and,  at  their  death,  the  naked 
ownership  to  the  daughters  of  those  nieces. 

In  confirmation  of  what  we  regard  as  a  necessary  implication  to  be 
drawn  from  the  character  of  this  action,  we  refer  to  the  brief  of 
plaintiff's  counsel,  pages  3  and  4,  viz. : 

**In  no  part  of  the  will  does  she  pretend  to  dispose  of  the  corpus 
of  the  property;  it  is  always  the  income  which  is  in  her  mind,  and  it 
is  only  the  income  which  she  bestows  on  any  one. 

<*  So  prominent  is  this  feature  of  the  will,  the  court  will  notice  she 
ffives  nothing  until  her  money  is  invested. 

''The  language  is,  '  After  my  moneys  are  invested,  as  above  directed^ 
I  give  to  my  husband,  George  Qlidden,  $1000  annually  out  of  the  in- 
ccnne  of  my  estate.  The  balance  of  the  income  to  be  used  and  equally 
divided  between  my  nieces  of  the  city  of  Baltimore  and  daughters  of 
my  brother,  Benj.  F.  Auld,  to  be  used  for  their  benefit.' 

*'  No  one  was  to  get  a  cent  until  the  investments  were  made.  Her 
mind  was  bent  on  tying  up  her  money  by  its  investment  in  lands  and 
ground  rents  in  Baltimore,  to  be  held  In  trust,  so  that  the  income, 
and  the  income  alone,  could  be  expended. 

''  Will  this  court  compel  the  executor  of  this  estate  to  invest  the 
moneys  of  the  deceased  in  ground  rents  and  real  estate  in  Baltimore 
in  his  own  name  as  trustee,  and  to  hold  it  as  trustee,  so  that  it  may 
devolve  at  his  death  on  the  nieces  of  the  deceased,  as  trustees  under 
her  will?" 
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It  must  be  observed  that  connBel  starts  cut  with  the  statei 
that  "in  no  part  of  the  wUl  does  she  (the  testatrix)  pretend  to 
pose  of  the  corpus  of  the  property;"  but  that  statement  is  answ 
and  refated  by  the  conclading  sentence,  in  which  it  is  declared 
the  evident  intention  of  the  testatrix  was  that  her  means  Bbonl 
invested  in  real  estate  in  Baltimore  by  the  executor  "  in  his  own  c 
as  trustee,  and  to  bold  it  as  trustee,  so  that  it  may  devolve,  a 
death,  on  tue  nieces  of  the  deceased,  as  trustees  under  the  will. 

Evidently  the  trust  estate  is  the  property.  That  the  trust 
created,  necessarily  implies  that  there  is  some  beueBciary. 
will  distinctly  and  exclusively  deals  with  and  disposes  of  the  irti 
of  her  property  up  to  and  inclusive  of  the  date  of  her  ni( 
death.  It  is  only  after  their  death  that  tbelr  daughters  are  to 
ticipate  in  the  estate,  at  all ;  and  upon  the  happening  of  that  e\ 
the  daughters  of  those  nieces,  and  no  one  else,  is  entitled  to 
participation  in  the  estate. 

Antecedent  to  the  death  of  the  busband  of  the  testatrix,  no  I 
is  created  or  apparently  contemplated.  While  It  is  true  the 
announces  the  wish  of  the  testatrix  to  be  that  her  laoney  shall  b( 
vested  in  Baltimore  ^ound  rents  and  real  estate,  the  duty  of  n 
ing  that  investment  is  imposed  upon  no  one.  The  duty  was  not 
posed  upon  either  of  the  executors  named  in  the  will. 

At  present  we  are  dealing  with  the  testament  alcne,  and  i 
determine  its  validity  by  an  examination  and  comparison  of  a 
parts ;  and  our  decision  must  depend  upon  its  ascertained  susce 
bility  of  execution  in /ufura.  If,  then,  the  moneys  of  the  testi 
shall  be  invested  In  Baltimore  real  estate,  according  to  the  tern 
the  testament,  would  there  be  any  legal  impediment  to  it-s  fur 
execution?  Such  investments  being  made,  as  contemplated,  c 
the  income  and  property  be  disposed  of  in  pursuance  of  the  pro 
ions  of  the  will,  without  violating  the  prohibition  of  the  statut 
regard  to  prohibited  substitutions? 

Our  investigation  has  led  ua  to  the  conclusion  that  the  income 
property  of  the  testatrix  eould  be  so  disposed  of  validly  and 
gaily. 

Counsel's  argument  proceeds  upon  the  hypothesis  that  the  testa 
gave  nothing  until  after  her  money  was  invested,  and  that  no 
was  to  get  a  cent  until  the^investments  were  made. 

Hence,  it  was  necessaty  that  the  court  compel  the  erecutoi 
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mftke  the  contemplated  investments,  and  by  this  means  create  a  trust 
estate,  of  which  the  executor  should  be  trustee,  until  the  date  of  his 
—the  executor's — death,  in  order  that  the  property  might  devolve  on 
the  nieces  of  the  testatrix. 

This  argument  is  entirely  without  any  foundation  in  point  of  fact, 
becaase  (1)  there  is  no  provision  in  the  will  that  the  executor  shall 
make  the  investments ;  (2)  it  contains  no  provision  to  the  effect  that 
any  one  shall  continue  to  be  executor  so  long  as  he  shall  live ;  (3)  and 
no  provision  that  the  trust  of  the  nieces  shall  begin  upon  the  death 
or  expiration  of  an  executor's  term  of  service. 

On  the  contrary,  the  commencement  of  the  trust  of  the  nieces  is 
fixed  at  the  date  of  the  death  of  the  husband  of  the  testatrix,  who,  as 
it  turned  out,  was  the  only  one  of  them  who  qualified. 

The  only  trust  mentioned  in  the  will  is  that  of  the  nieces.  That  is 
not  a  prohibited  substitution,  but  a  naked  trust,  which  does  not  con- 
vey any  present  or  eventual  interest  in  the  property  to  the  trustees. 

It  is  fully  shown  that  there  were  in  esse  at  the  date  of  the  death  of 
.the  testatrix  both  nieces  and  the  daughters  of  the  said  nieces,  who 
are  beneficiaries  under  said  testament,  and  who  aver  and  claim  that 
aU  of  the  provisions  thereof  are  valid  and  legal. 

On  this  discussion  and  statement  of  facts,  the  questions  of  law 
raised  are  few  and  simple. 

We  think  it  quite  sufficient  for  us  to  cite  Marshall  vs.  Pierce,  34 
An.  557,  as  the  whole  scope  of  prohibited  substitution  was  gone  into 
therein,  and  the  fullest  discussion  of  the  authorities  bearing  on  the 
qaestion  had. 

While  it  is  true  that  the  court  was  not  unanimous  in  its  opinion  on 
the  particular  application  of  the  law  of  prohibited  substitution  to  the 
will  there  under  consideration,  yet  we  find  thejopinions  of  the  judges 
pro  et  con  in  perfect  agreement  as  to  what  is  the  vital  and  essential 
element  of  a  prohibited  substitution. 

For  in  the  opinion  of  the  court  it  is  said:  *'The  simplest  test  of 
the  substitution  prohibited  by  our  law  is  that  it  vests  the  property  in 
one  person  *  *  and  at  the  death  of  such  person  vests  the 
«am8  property  in  another  person,  who  takes  the  same  directly  from 
the  testator;  but  by  a  title  which  only  springs  into  existence  on  the 
death  of  the  first  donee. 

"  Such  a  disposition  destroys  the  power  of  alienation  of  the  prop- 
erty by  the  first  donee,  because  he  is  bound  to  hold  it  until  his  death, 


SUPREME  COURT  OF  LOUISIANA. 
Wbelage  vs.  Lotz. 


a  order  that  the  person  then  called  to  take  the  title  may  take  it. 
:he  same  time,  co  power  of  alienation  exists  in  ^he  second  do 
luring  the  life  of  the  first,  because  bis  title  only  cornea  Into  beinj 
be  death  of  the  taker." 

Differing  from  the  majority,  only,  with  reference  to  what  wa 
oropet  conatmction  of  the  will  of  Joshua  Pierce,  bat  not  with  reg 
■,o  what  was  the  proper  legal  definition  of  a  prohibited  eubstitnti 
:he  Chief  Justice,  dissenting,  said : 

"  To  my  mind  it  i9  apparent  that  when  be  bequeathed  to  his  i 
Ills  plantation  and  movable  effects,  'to  have  and  to  hold  during 
latural  life'  he  merely  intended  to  give  her  the  usufntot  of  that  pr 
)rty,"  etc. 

Both  opinions  proceed,  necessarily,  upon  the  idea  that  the  cor 
)f  the  pi-operty  was  disposed  of,  and  that,  in  order  that  sucb  a  i 
losittoo  should  come  under  the  nnllifylng  ban  of  the  prohibited  s 
ititution  of  the  code,  there  must  be,  at  least,  two  absolute  taker 
,he  title  of  the  property  of  the  testator — that  is  to  say,  that  a  t 
rests  in  one  person  who  is  to  keep  the  property  during  his  life,  wi 
tut  possessing  the  power  of  alienation,  and  at  his  death  the  si 
>roperty  is  to  vest  in  another  person  named. 

We  are  of  opinion  that  the  will  under  consideration,  in  terms,  g 
o  the  nieces  of  the  testatrix  named  as  trustees  the  income  of 
property,  or  the  usufruct,  but  not  the  title.  This  is  a  mere  na 
rust,  ancoupled  with  any  interest  in  the  trustee,  save  that  ol 
isufmctnary,  which  is  permitted  nnder  our  law.  Under  this  vi 
he  wilt  contains  no  prohibited  substitution  and  is  valid. 

It  is  therefore  ordered  and  decreed  that  the  jadgment  appet 
rom  be  annulled  and  reversed;  and  it  Is  further  ordered  and  deer 
hat  the  demands  of  the   plaintiffs  be  rejected  at  their  cost  in  b 
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is  only  /larol  eviiience  tliut  la  iD^idmlBalble,  under  tbe  proTlatom  of  the  c 
priwe  ngcnry  to  stll  rp«l  estata.    rt  permlta  a  power  of  attorney  to  be  i 
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k  PPEAL  fTom  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\    Kingj  J. 

Prank  Zengel  and  Henry  P,  Dart  for  Plaintiff  and  Appellant. 


James  C.  Walker  for  Defendant  and  Appellee. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  This  suit  has  for  object  to  compel  the  defendant  to 
execute  title  to  real  estate,  and  it  is,  therefore,  petitory  in  character — 
the  demand  of  the  petition  being  that  the  defendant  be  condemned 
to  a  specific  compliance  with  her  agreement  and  to  execute  convey- 
ance to  the  plaintiff  of  two  lota  of  g^^ound,  with  the  buildings  and  im- 
provements thereon,  situated  in  the  first  district  of  the  city  of  New 
Orleans,  in  the  square  bounded  by  Hunter,  Tchoupitoulas,  New 
Levee  and  Benjamin  streets,  '^designated  by  the  letters  A  and  B, 
and  measuring  as  follows,  to -wit:  Lot  A,  69  feet  front  on  Hunter 
street,  by  48  feet  in  depth  and  front  on  Tchoupitoulas  street;  lot  B, 
26  feet  front  on  Hunter  street,  by  48  feet  in  depth,  between  parallel 
lines;  lot  A  forming  the  corner  of  Tchoupitoulas  and  Hunter  streets^ 
as  will  appear  from  the  agreement  to  buy,  hereto  annexed  as 
part  of  this  petition." 

The  following  is  plaintiff's  proposition,  viz. : 

"  New  Orleans,  October  23,  1890. 
"  Baumgarden  &  Friedrichs: 

^'Obnti^men — I  have  a  client  who  will  give  $8400  cash  for  the 
property  comer  of  Tchoupitoulas  and  Hunter  streets.  See  title  for 
dimensions.  Please  submit  this  proposition  to  your  clients  and  let 
me  have  an  early  offer.     Yours  truly,  Frank  Zengel, 

^'Attorney,'' 

Messrs.  Baumgarden  &  Friedrichs  presented  this  communication  to 

their  client,  the  defendant,  who  wrote  thereupon  this  indorsement, 

viz.: 

<^  I  accept  the  above  proposition. 

"Mrs.  J.  C.  LoTZ.'^ 

This  proposition  and  its  acceptance  are  the   foundation  of  this 

suit. 

The  position  of  the  defendant's  counsel  is,  that  the  offer  was  only 
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to  Bell  tbe  "  property  comer  of  Tchoupitonlaa  and  Hooter  street 
and  that  it  is  described  in  plaintiff's  petition  as  lot  A;  and  the  av 
ment  of  her  answer  is,  that  her  acceptance  of  plaintiff's  offer  did  i 
include  lot  B,  which  she  never  contemplated  eelling,  bnt  which  i 
expected  always  to  reserve  as  her  homestead,  and  which  is  subject 
a  special  mortgage  in  favor  of  her  minor  children,  to  secure  tb 
interest  iu  the  succession  of  their  father,  and  of  which  she  has 
power  to  divest  them. 

The  main  controversy  in  the  lower  court  was  in  relation  to  I 
admissibility  of  testimony,  tbe  greater  part  of  which  was  admiti 
over  defendant's  objection — the  judge  a  quo  ruling  that  the  obji 
tions  urged  went  to  the  effect  of  the  evidence  after  it  had  been  i 
ceived. 

Some  of  the  testimony  consisted  of  (1)  a  letter  written  by  Bau 
garden  &  Priedrichs  to  Prank  Zengel,  bearing  date  October  24,  18 
in  reference  to  bis  proposition  of  the  day  previous,  and  connecti 
it  with  "tbe  measurements  and  conditions  of  sate,  aa  advertised 
the  New  Orleans  Picayune,"  at  a  certain  time;  (2)  a  printed  fo 
filled  up  authorizing  Baumgarden  &  Friedrichs,  to  sell  property  C( 
ntr  of  Tchoupitonlas  and  Market  streets;  (3)  a  receipt  of  Baui 
garden  &  Friedrichs  for  $340,  it  being  an  advance  of  10  per  ce 
on  tbe  price  of  contemplated  purchase;  and  (4)  the  plan  of  the  pro 
erty  as  it  was  exhibited  for  sale  by  Baumgarden  &  Priedrichs.  T 
principal  ground  of  objection  that  was  urged  to  this  character 
proof  was  that  it  was  insufficient  and  inadmissible  for  tbe  purpt 
of  disclosing  in  Baumgarden  &  Friedrichs  authority  to  sell  real  i 
tate  for  the  defendant;  and  insufficient  for,  and  iDadmisstble 
prove  either  a  promise  to  sell,  or  a  sale  of  real  estate. 

We  agree  with  our  learned  brother  of  the  lower  court,  both  as 
his  opinion  in  reference  to  the  adraissibility  of  the  testimony  andl 
appreciation  of  it.  It  is  only  porol  evidence  that  is  inadmissible  u 
der  the  provision  of  the  code  to  prove  agency  to  sell  real  esta: 
R.  C.  C.  2992.  Hockenburg  vs.  Gartskamp,  30  An.  898.  Peranlt ' 
Perault,  32  An.  635.  That  article  especially  sanctions  tbe  right 
a  party  to  conceive  a  power  of  attorney  in  any  kind  of  a  priva 
writing,  "even  by  letter,"  hence  tbe  admisBibility  of  the  writin 
that  were  offered  in  evidence.  But  tbey  do  not,  of  tbemselvi 
prove  defendant's  authorization  to  Baumgarden  &  Friedrichs.  It  m 
well  be  that  they  were   authorized   to   sell    for  the   defendant  "ti 
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property  (at  the)  corner  of  Tchoupitoulas  and  Hunter  streets."  It 
may  well  be  that  those  gentlemen,  acting  in  perfect  good  faith  un- 
der such  an  authorization,  advertised  in  the  Picayune  the  property 
as  one  single  property.  It  may  well  be  that  the  plaintiff,  in  making 
the  offer  he  did,  acted  upon  the  information  contained  in  that  news- 
paper advertisement. 

Bat,  if  all  that  be  taken  for  granted,  there  remains  an  ellipsis  to 
be  supplied  by  parol  proof,  and  that  is  the  defendant's  authoriza- 
tion  to  them  to  make  sale  of  two  lots.  Not  only  is  this  the  case,  but 
such  evidence  tends  to  enlarge  plaintiff's   proposition,  as  well  as  to 

alter  bis  averments. 

On  the  whole  we  are  of  the  opinion  that  the  proof  fails  to  dis- 
close that  consentio  mentium  necessary  to  coiistitute  a  contract  bind- 
ing between  the  parties,  in  respect  to  the  object  of  sale. 

Judgment  affirmed. 


No.  11,021. 
The  State  op  Louisiava  vs.  Lewis  Chambers,  Louis  Michel  and 

Paul  Cornier. 

Concinuances  are  largel}''  witliiti  the  discretion  of  the  trial  jud^e  and  his  ruliDgs 
in  matters  of  this  kind  will  not  be  disturbed  unless  manifestly  erroneous. 

It  id  error  for  a  district  judge  to  grant  an  order  in  chambers,  out  of  the  presence 
of  the  accused,  for  the  sheriff  to  take  him  to  another  parish,  to  be  present  at 
the  taking  of  the  depOFition  to  be  used  in  the  trial  against  him  of  a  witness  who 
is  physically  unable  to  attend  the  session  of  the  court.  Such  an  order  violates 
Article  8  of  the  Constitution,  which  contemplates  a  public  trial,  in  the  course  o^ 
which  the  accused  has  the  right  to  be  confronted  with  witnesses  against  bim. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Mar- 
tin. MouUm,  J, 

W,  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


Edward  Simon  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  accused  were  indicted  for  and  convicted  of 
murder,  without  capital  punishment.  A  new  trial  was  granted  to 
Lewis  Chambers.  The  defendant,  Michel,  was  sentenced  in  accord- 
iince  with  the  verdict,  an4  has  appealed. 


44  ew 
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There  ar«  two  bllla  of  exceptioa  in  the  record. 

1.  The  Srst  U  to  the  retusal  of  the  trial  judge  to  grant  a  continnan 
As  repeatedly  elated  by  this  court,  the  matters  of   cootinnan 

are  largely  within  the  discretion  of  the  trial  Judge,  and  the  diecretii 
vested  in  him  will  not  be  disturbed  unless  it  is  manifestly  erroneo 
aod  arbitrary.  The  record  does  not  show  that  this  discretion  h 
been  abased  by  the  trial  jndge  in  refusing  a  continuance  to  the  d 
fendant. 

2.  The  second  bill  is  to  an  order  granted  by  tbe  district  judge 
take  the  testimony  of  a  witness  who  was  sick  in  the  parish  of  Iberi 
and  unable  to  be  present  at  the  trial  and  testify  in  the  c^se. 

The  district  attorney  presented  a  petition  to  tbe  district  judg 
alleging  that  the  witness  was  sick,  "  at  the  point  of  death,  and  won 
be  unable  to  attend  court  and  give  her  evidence." 

It  is  stated  by  him  in  the  petition  that  he  visited  the  sick  witnea 
found  her  in  such  a  condition  that  she  "  would  be  uoahle  to  attei 
and  obey  the  sammons  of  this  court,"  which  had  been  duly  serv 
on  her;  and  the  materiality  of  her  evidence  is  stated  at  length. 

He  "  moved  and  prayed  that  your  honor  grant  an  order,  directi 
to  the  sherilT  of  St.  Martin,  commanding  him  to  take  charge  of  ai 
convey  to  the  rbsidence  of  Marie  Abrams  the  accused,  so  that  t 
district  attorney  may,  in  their  presence,  take  the  depositions  a; 
answers  of  the  said  Marie  Abrams,  under  oath,  to  be  used  in  e\ 
dence  on  the  trial  of  this  case,  fixed  for  Tuesday  the  I6th  Febmar 
1892." 

The  district  jndge  granted  the  prayer  of  the  district  attorney 
the  following  order: 

"  The  foregoing  petition  considered,  it  is  ordered  that  the  sher 
of  this  parish  forthwith  take  and  convey  to  the  residence  of  Mai 
Abrams,  in  Iberia  parish,  the  accused,  Chambers  and  Michel;  th 
the  State  attorney  and  the  attorney  for  the  defendant  be  notified 
this,  and  requested  to  attend  the  examination  of  said  Marie  Abrac 
as  a  State  witness  in  this  case,  before  some  justice  of  tbe  peace ;  t 
deposition  and  testimony  of  said  witness  to  be  used  on  the  trial 
said  cause  now  fixed  for  the  16th  inst." 

The  order  was  granted  in  chambers,  out  of  the  presence  of  the  a 
cused.  There  is  no  provision  made  by  the  laws  of  this  State  for  tl 
taking  ot  the  deposition  of  a  witness  tor  the  State  in  a  criminal  pr< 
ceeding. 
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The  order  rendered  by  the  trial  judge,  the  taking  of  the  deposition 
of  the  witness,  and  its  use  in  the  trial  of  the  accased,  violate  Art.  8 
of  the  Constitution  of  the  State,  which  contemplates  a  public  trial  or 
preliminary  examination,  in  the  course  of  which  the  accused  has  the 
Tight  to  be  confronted  with  the  witnesses  against  him. 

The  evidence  against  the  accused  must  be  delivered  personally  and 
orally  before  the  jury  who  are  to  pronounce  him  guilty  or  not  guilty. 
1  Bishop  Grim.  Pro.,  par.  1194. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  set  aside,  annulled  and  reversed,  and  the 
case  be  remanded  to  be  proceeded  with  according  to  law,  and  the 
views  herein  expressed. 


No.  10,982  

A.  J.  Sbvier  et  al.  vs.  Mrs.  Mary  B.  Douglas.  121    eiSI 

The  testator  bequeathed  a  life  estate  to  his  wife,  and  directed  that  in  case  she,  at 

the  time  of  her  death,  left  a  child  or  children,  his  estate  was  to  descend  in  fee 

simple  to  such  child  or  children. 
Tbe  testator  haying  died  the  wife  contracted  a  second  marriage,  of  which  the 

plaintiffs  are  the  issu6. 
Tbecliild  not  conceived  at  the  death  of  the  testator  is  as  incapable  of  receiring  a 

conditional  legacy  as  he  is  incapable  of  receiving  a'legacy  pure  and  simple. 
Under  the  French  system.  Art.  906  applies  to  conditional  as  well  as  to  legacies  pure 

and  simple,  and  the  legatee  must  e^ist  at  the  testator's  death. 
Under  tbe  corresponding  article  of  the  Louisiana  C.  C.  (147.S),  a  legacy  was  limited 

to  the  numl)er  of  children  born  at  the  testator's  death,  although  left  to  all  the 

cbildren  of  a  person  named. 
The  suspensive  condition  of  the  legacy  enured  only  to  the  benefit  of  the  children 

«n  «M«  at  the  death  of  the  testator.    3  An.  494. 
As  the  right  of  usufruct  expires  at  the  death  of  the  usufructuary,  the  heir  does 

not  receive  by  descent  if  the  mother  was  a  usufructuary. 
If  she  became  the  owner,  the  legacy  was  null  as  a  prohibited  substitution. 
And  if  it  was  not  a  prohibited  substitution,  having  sold  the  land,  her  heirs  can  no 

recover  it  from  the  defendants,  who  held  under  the  purchase  from  thel 

mother. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Young  f  /• 

Wade  R.  Young  and  Don  Caffery  for  Plaintiffs  and  Appellants : 

The  disposition  by  which  the  life  estate,  or  usufruct,  is  given  to  one,  and  the  fee  or 
naked  ownership  to  another,  is  not  a  substitution.  A  double  disposition  of 
heirs,  depending  upon  a  suspensive  condition,  does  not  present  the  features  of 
a  prohibited  substllut(on.    Succession  Strauss,  .38  An.  59. 
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The  word  ittaccnil,  la  Uic  V^ngllsli  ayecum.  19  iilwaya  used  to  tllatliigiil^li  un  t'stal 
inliurltiince,  liy  operution  o(  law, from  an  estote  by  devlBi',or  will, or  01 
Bperies  ot  Kllt  or  grunt. 

son,  10  wham  one  gives  the  usiitrutl  of  his  property,  shall  at  llie  time  o( 
death  leavn  u  child  or  cliildren,  the  properly  shall  beeome  lier  properly 
form  part  of  lier  siicoessloii,  and  descend  by  opcrotion  o[  law  to  sneh  cliiV 
children. 
Theru  Is  no  prohibited  substitution  In  the  disposition  by  whle'b  a  ttstator  lei 
the  properly  ot  his  auecesslon,  to  be  received  by  the  legatee,  aflcr  the  deal 

Issue.  Hut  when  even  the  douce  or  legatee  shall  have  received  Ihe  prope 
but  upon  the  condickm  not  to  alienate  It, neither  by  act  inter  ciroi,  not  by  ui 
last  will,  there  Is  yet  no 'lulistllulion.  Far  from  such  a  condition  bavInK 
end  and  effect  to  clinnge  the  ICKiil  order  ot  succcHsions.  It  assures  to  the  i 
trory  the  tr.inimissloa  of  the  property  to  tno  heirs  called  by  the  law. 

Lemuel  P.  Conner,  Jr.,  for  Defeadaot  and  Appellee: 

Snbstltutioos  and  jidei  commiaia  are  proliibllod  by  the  laws  of  r^julsiana,  < 
1320;  .IM.  tS^i  4N.  S.  45:  ILa.  Wli;  1  II.  US;  2  An. ;-!";  :i  An.  43?;  Ibid.  I:H;  13 
BU;  l(An..'>S.t;-i9An.  1»;  M  An.  Ui. 

Where  an  Instrument,  executed  in  another  Htate.  la  to  have  eQect  upon  tmrtovt 
in  I.oiildlaDn,  It  miisl  be  interpreted  and  enforced  according  to  the  laws  ot 
latter  Slate.    C.  CIO,  491;  2  K.  IT'S:  2  An.  »;7;  10  An.  1G9;  3U  An.  1017;  ;»  An.  SSI 

To  he  capable  of  reuelTing  by  donation  or  by  last  will,  Ihe  donee,  heir  or  legi 

opening  of  the  succession.  So,  where  by  last  will,  property  Is  derised  to 
person  for  life  or  a  terni  of  years,  with  the  diracllon  Ihat  at  the  explratloi 
such  estate  Che  title  Is  to  Te»t  In  another  not  then  In  exlslence,  and  who  is 

comes  within  the   prohibition  of  our  Uw,  and, is  abiOliitcly  void.    Authorl 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  PlaintifTB  brought  tbia  suit  to  recover  a  tract  of  It 
described  in  their  petition. 

They  allege  that  they  are  the  children  of  Sarah  H.  Sevier,  n 
died  in  1891;  that  by  a  former  marriage  she  was  the  wife  of  A 
Wilson,  who  died  in  1833;  at  the  time  of  his  death  he  was  the  owi 
of  the  land  claimed. 

By  his  last  will  and  testament  he  gave  to  his  wife,  who  was  th 
mother,  by  second  marriage,  a  life  estate  in  all  his  property.  1 
win  contains  directions  and  conditions  which  have  given  rise  to  t 
litigation. 
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The  testator  beqaeathed  to  his  wife  all  his  estate,  ^^o  have  and  to 
hold  the  same  during  her  natural  life,  and,  in  order  to  enable  her  to 
Uve  with  convenience  and  comfort,  he  made  it  part  of  his  will  that 
she  should  enjoy  as  her  own,  subject  to  her  control  and  disposal,  all 
the  interests,  rents  or  profits  to  arise  from  the  estate,  and  he  provided 
that,  should  such  income  be  insuf&cient  to  support  her  in  the  style 
suited  to  her  condition  in  life ,  that  an  additional  sum  of  five  hundred 
dollars  was  tK)  be  annually  allowed  her  by  the  judge  of  the  or- 
phans' court  of  Claiborne  county. 

The  estate  was  to  be  under  '^  her  own  control  and  management 
during  her  natural  life,  but  in  no  case  chargeable  with  any  incum- 
brance or  debt,  except  as  above  provided." 

The  testator  directed  that  should  his  wife^  at  the  time  of  her  death, 
leave  a  child  or  children,  his  estate  was  to  descend  to  them  in  fee 
simple,  and  in  the  event  of  their  dying  without  issue  or  before  at- 
taining the  age  of  twenty -one  years,  his  estate  was  to  revert  to 
trustees,  after  deducting  particular  legacies,  small  in  amount,  to  two 
nieces,  and  he  directed  that  in  case  none  *'of  the  contingencies  be- 
fore mentioned  prevent,  that  the  whole  of  my  estate  *  * 
which  I  may  leave  at  the  time  of  my  death,  shall,  after  the  death  of 
my  wife,  be  secured  in  trust  for  the  education  of  the  poor  children 
of  Claiborne  county . ' ' 

The  propositions  are  on  the  part  of  plaintiffs : 

1.  That  the  testator  bequeathed  to  his  wife  the  life  estate  or  usu- 
fruct of  all  his  property  for  the  term  of  her  natural  life. 

2.  That  if  at  her  death  she  left  a  child  or  children,  the  property 
should  descend  in  fee  simple,  or  full  ownership  to  such  child  or 
children. 

3.  That  if  at  her  death  she  left  no  child  or  children,  the  property 
should  go  to  the  persons  designated  as  trustees,  to  be  disposed 
of,  and  the  proceeds  devoted  to  charitable  uses. 

4.  That  if  such  child  or  children  died  without  issue,  or  before  at- 
taining  the  age  of  twenty -one  years,  the  property  should  revert  to 
the  trustees  for  charitable  uses,  and  that  the  condition  contemplated 
by  the  testator  has  happened,  and  the  wife  died  leaving  children. 

The  defendant  contends  that  the  testament  is  void. 
1.  Because  the  legacy  of  the  life  estate  in  favor  of  the  wife  and 
the  ownership  in  favor  of  the  children  is  a  prohibited  substitution. 
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2.  That  the  legacy  has  failed,  because  the  chtldran  wore  no 
exiBteoce  at  the  death  of  the  testator. 

The  exception  of  no  caaee  of  action  was  maintained. 

From  this  judgment  plaintiffs  appeal. 

It  being  alleged  in  plaintiffs'  petition  that  the  will  is  valid  In  i 
stEUice  and  form  by  the  laws  of  MieaiesippI,  in  which  State  it 
made,  the  allegation  is  tabea  as  true,  it  being  admitted  by  tbe 
ceptioQ,  for  the  purpose  of  its  trial. 

Tbe  will  being  valid  ae  to  form,  in  the  place  wber^  it  was  mi 
qnestions  of  form  are  not  at  issae. 

Forms  and  the  solemnities  of  instruments  are  governed  by 
Itsx  toot. 

But  that  rule  does  not  bold  in  determining  as  to  tbe  capacit; 
an  heir  to  receive  immovable  property  by  last  will. 

He  must  receive  ander  the  lex  rei  eitce,  it  being  a  right  ol 
heritance  to  be  governed  by  the  laws  where  the  land  lies. 

It  is  not  argned  that  one  not  in  existence  at  the  death  of 
testator  is  capable  of  receiving  an  anconditional  legacy. 

But  that  when  the  donation  depends  on  the  fulfilment  of  a  co 
tion,  it  is  sufficient  if  the  donee  is  capable  of  receiving,  at 
moment  tbe  condition  is  accomplished. 

The  child  unborn  at  the  testator's  death  is  incapable  of  recei' 
a  legacy. 

Tbe  birth  of  tbe  child  or  children  was  made  the  condition  of 
will  and  is  pleaded  as  suspending  tbe  effect  of  the  legacy  until  t 
birth,  some  time  after  the  death  of  the  testator. 

In  the  succession  of  Stranse,  38  An.  60,  referred  to  by  plaint 
counsel,  the  amount  given  to  the  testator's  grandchildren  waf 
the  condition  of  their  attaining  the  age  of  majority. 

In  case  either  died  his  portion  was  to  be  received  by  the  snrv 
on  his  attaining  tbe  age  of  majority. 

In  case  the  children  died  before  reaching  tbe  age  of  majo 
certain  charitable  institutions  were  instituted  universal  legatees. 

The  question  for  determination  was  not  as  to  tbe  incapacity  of 
children  to  receive,  because  of  their  non-existence  at  the  timi 
the  testator's  death,  for  at!  the  Ibgatees  were  alive,  but  as  to  whe' 
the  suspensive  condition  was  a  prohibited  substitution. 

The  court  held  that  it  was  not.  The  institution  of  the  heirs 
pended  upon  a  suspensive  condition  among  legatees  capable  of 
ceiving  at  the  time  of  the  disposition. 
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The  BQspenfiive  condition  was  not  accomplished  after  the  death  of 
the  teatator. 

The  questions  involved  and  discussed  in  the  succession  of  Law,  31 
An.  456,  do  not  apply  to  conditional  legacieslsuch  as  the  one  under 
conaideration.  It  was  decided  in  that  case  thai  the  disposition  of 
the  property  ''to  be  used,  enjoyed  and  occupied "  during  the  life  of 
the  les&tee  was  the  legacy  of  the  usufruct. 

That  the  legacy  of  this  property  and  the  suspensive  condition 
caoaed  by  the  usufruct  was  not  a  prohibited  substitution. 

In  the  case  under  consideration  it  is  contended  that  the  legacy  is 
conditional,  and  that  it  is  sufficient  if  the  heir  is  capable  of  receiving 
at  the  time  the  condition  is  fulfilled. 

The  question  would  not  present  great  difficulty  were  it  an  appli- 
catioQ  of  the  principles  of  Art.  1474,  to  a  conditional  legacy,  to  one 
in  esse;  at  the  death  of  the  testator,  such  as,  for  instance,  a  legacy 
to  a  femme  sole  dependent  upon  her  marriage,  or  to  an  infant  en 
ventre  sa  mere,  for  in  that  event,  by  the  marriage  or  the  birth,  the 
condition  is  accomplished  for  the  benefit  of  a  person  existing  at  the 
time  the  testator  died. 

It  does  not  conclusively  appear  that  it  was  the  will  of  the  testator 
to  bequeath  his  estate  to  children  bom  of  another  marriage  by  his 
vidow,  subsequent  to  his  death. 

He  bequeathed  to  the  children  of  hia  toife.  In  the  second  place, 
the  future  event,  as  it  resulted,  is  a  condition  violative  of  the  article 
of  the  Civil  Code  which  provides  that  the  capacity  to  receive  must 
exist  at  the  opening  of  the  succession.  The  French  system  is  invoked. 
We  have  not  found  that  it  sustains  plaintiffs'  contention. 

The  proposition  is  broadly  announced  by  Fnzier  Hermann  and  a 
number  of  authorities  are  quoted  in  its  support;  ^'  that  jurisprudence 
''the  most  recent  maintains  the  general  rule  that  the  child  not  con- 
*'ceived  at  the  death  of  the  testator  is  incapable  of  receiving  a  con- 
"  ditional  legacy,  as  he  is  incapable  of  receiving  a  legacy  pure  and 
simple."     Vol.  2,  of  Codes  Annotes,  Article  906,  note  p.  456. 

"If  it  is  sufficient  in  matters  of  conditional  legacies  that  the 
"  legatee  exist  at  the  moment  of  the  fulfilment  of  the  condition,  it 
'*  would  not  be  difficult  to  elude  Article  906  of  the  Code  (to  which 
'*  Article  1478  of  our  Code  corresponds)  by  a  condition  postponing 
"  indefinitely  the  date  of  the  existence  of  the  legatee."  lb. 
It  is  true,  says  che  commentator,  that  we  recognize  generally 
39 
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under  Article  1040  of  tbe  Oode  (1698,  of  oar  Oode)  tbat  in  co 
tlonal  legacies  it  safBces  that  the  legatee  be  Jcapable  of  receirin 
tbe  moment  tbat  the  condition  ia  accomplished.  "Tbe  indnc 
which  that  article  fnmiafaeB,  althoagfa  in  the  main  correct,  does 
jQstify  a  derogation  from  the  special  mle  of  Article  906  (I47S  c 
C.)  as  to  the  necesaityof  the  existence  of  the  legaCee^at  the  d< 
of  the  testator."  Aubry  and  Ran.,  Vol.  7,  p.  24. 

"It  is  aafBcient,  anderlArticle  906,  if  tbe  capacity  to  receive 
ista  at  the  death  of  tbe  teatator.  Wbat>hoald  be  the  decieion  il 
legacy  is  conditional?  Tbe  qnestion  is  not  free  from  dott 
Says  Lanrent,  Vol.  2,  p.  207,  Sec.  169:  "Tbe  law  requires  thai 
legatee  shall  exist  at  the  death  of  the  testator  for  tbe  reason 
the  right  of  the  former  dates  from  that  epoch.  When  tbe  le; 
Is  conditional  the  right  dates  from  the  time  it  is  accomplia! 
most  we  not  conclude  that  It  suffices  to  be  conceEyed  at  tbat 
mentf 
"Tbe  opposite  decisions  are  generally  foUowed." 
"  Article  900  generalised  tbe  disposition  of  the  ordinance  of  i 
"  which  prohibits  theiustitotionotbeirenolconceived.  D'Agues 
"  explains  the  motive  which  prevailed  in  departing  from  a  doci 
"  which  bad  received  the  sanction  of  jurisprudence." 

The  first  capacity  required  is  the  existence  of  tbe  legatee, 
was  objected  that  in  conditional  legacies  the  fulfilment  of  tbe  co 
Uon  bad  a  retroactive  effect,  from  which  it  followed  tbat  l^be  it 
toted  heir  waa  to  be  considered  capable  of  receiving  from  the 
of  the  death  of  the  testator."     lb. 

"  D'Agnesseau  replies  to  the  objection,  tbat  this  fiction  can 
"  have  any  effect;  is  it  not  possible  to  maintain  that  a  child  not 
"  ceived  is  conceived?" 

"The ordinance  applied  only  to  inatitated  be 
"  the  disposition  explains  itself;  at  the  deati 
"  heredity  must  rest  on  some  one."     lb. 

Article  906  applies  to  conditional  aa  well  as 
simple.  Oourt  of  Cassation,  4thPebFnary,  IBS' 
p.  1059.) 

Flak  vs.  Fisk,  3  An.  494,  is  an  analogous  cae 
queatbed  an  amount  to  be  divided,  at  tbe  d 
equally  among  tbe  children  of  a  younger  brol 
of  the  testator  only  two  of  the  plalntltTs  wen 
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The  court  holds  that  under  the  terms  of  the  will,  and  in  accordance 
with  the  provisions  of  the  O.  0.,  Arts.  1457,  1458,  1459  and  1469,  the 
chlldien  living  at  the  decease  of  the  testator  can  alone  take  under  the 
title.  Those  bom  after  the  death  of  the  testator  bnt  within  the  con- 
dition of  the  legacy  were  exclnded  from  the  benefit  of  the  legacy. 

We  prefer  to  adhere  to  these  principles.  They  are  sustained  by  the 
weight  of  French  jurispradence.  We  have  not  found  a  case,  be- 
fore this  coart,  extending  the  effect  of  a  condition  to  an  uncertain 
fatore  after  the  death  of  the  testator  and  thus  suspending  the  fee 
simple  or  ownership  of  property. 

An  alternative  plea  is  presented  by  plaintiffs.  It  is  urged  that  if 
plaintiffs  not  being  born  or  conceived  at  the  death  of  the  testator 
can  not  take  by  devise  from  him,  by  disposition  of  the  will ;  the 
property  has  descended  to  them,  as  an  estate  of  inheritance  from 
their  mother. 

They  allege  that  their  mother  entered  into  possession  of  the  land 
as  usufructuary. 

Should  it  be  held  that  the  mother  had  the  usufruct  of  the  prop- 
erty, under  the  will,  it  did  not  on  her  death  pass  to  the  heirs. 
It  does  not  confer  any  rights  upon  them. 

The  right  of  the  usufruct  expires  at  the  death  of  the  usufructuary. 
0.  C.  606. 

Should  we,  on  the  contrary,  decide  that  the  bequest  constituted 
an  ownership  and  vested  the  property  in  the  mother,  the  case  would 
fall  within  the  prohibition,  and  the  question  would  be  within  the 
grasp  of  the  article  of  the  Oode  which  prohibits  the  vesting  of  prop- 
erty in  one  person  to  vest  in  another  at  the  death  of  said  person. 

The  principles  laid  down  in  Marshall  vs.  Pearce,  34  An.  555,  would 
then  apply.  ''This  implies  necessarily  the  charge  to  preserve  and 
return,  and  under  the  imperative  mandate  of  O.  O.  1520  the  dispo- 
sition must  be  declared  null." 

Either  the  usufruct  was  bequeathed  to  the  motlier  or  the  owner- 
ship with  the  charge  to  preserve  and  return.  It  must  necessarily 
be  one  or  the  other.  The  plaintiffs  are  without  right  in  either  con- 
tingency. 

Lastly,  if  not  a  prohibited  substitution,  their  ancestor  having  sold 
the  land,  her  heirs  can  not  recover  it  from  the  defendants  who  hold 
under  the  purchase. 

Judgment  afltened  at  plaintiffs'  costs. 
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The  rale  'was  made  absolnte  as  to  the  taxes,  liens  and  privileges 
for  the  years  1889  and  1890. 
The  rale  was  discharged  as  to  the  city  tax  of  1888. 
And  it  was  made  absolute,  as  to  the  liens  and  privileges  only,  for 
the  years  1886  and  1887,  reserving  to  the  city  the  right  to  collect  the 
taxes  for  those  years  from  defendant. 
From  this  judgment  the  city  prosecutes  this  appeal. 
The  proposition  of  the  city  is  that  platntiffs  are  not  entitled  to  the 
relief  sought,  as  Anthony  Vizard  was  president  of  the  company  and 
John  F.  Simpson  was  a  stockholder  in  the  same,  and  that  it  was 
their  duty  to  see  that  the  taxes  were  paid,  and  that  they  can  not  take 
advantage  of  their  own  wrong.     That  the  taxes  of  1886,  1887  were 
dae  anterior  to  the  time  of  signing  and  issuing  the  bonds. 

Simpson  &  Vizard,  as  a  commercial  firm,  was  a  distinct  entity  from 
the  defendant  corporation. 

Their  acts  as  officers  of  the  company  were  distinct    from  their 
acts  as  members  of  the  commercial  firm  of  Simpson  &  Vizard. 

Their  official  acts  could  not  estop  them,  when  acting  in  their  in- 
dividual capacities  or  as  members  of  a  commercial  firm. 
Judgment  affirmed. 

No.  11,010. 

Parish  op  Concordia  vs.  Natchez,   Rbd  River  &  Texas  Rail- 
road Company. 

Police  juries  have  the  power  to  regalate  the  direction,  the  making  mid  the  repair- 
ing of  the  roads,  bridges,  causeways,  dikes  and  levees. 

They  also  have  antbority  to  cause  to  be  opened  such  ancient  natural  drains  as  have 
been  obstructed  by  the  owners  of  the  adjacent  lands  in  points  of  land  on  the 
Mississippi  or  other  watercourses  divided  among  several  proprietors,  also  to 
adopt  a  system  of  drainage. 

The  right  sought  to  be  vindicated  is  not  included  in  any  of  these  powers. 

The  police  jury  has  no  authority  to  institute  suits  to  enforce  a  servitude  by  a 
servient  estate  or  to  have  embankments  leveled,  in  matter  of  a  private  nature 
and  not  Included  in  its  powers. 

Frior  laws  are  not  repealed  by  subse<iuent  ones  unless  by  positive  enactments  or 
clear  repugnancy. 

They  should,  if  possible,  be  considered  and  construed  together  and  their  differences 
reconciled. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Youngy  J, 
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Luce  ds  temle  for  Plaintiff  and  Appellant : 


614  SUPREME  OOVRT  OF  LOUISIANA. 

r*Tlih  or  ConoortllB  TH.  NkMheE,  Red  River  *  Texas  Ballrsad  do. 

1.  Th«  power  la  Testeil  Id  (be  police  Jarlea  ol  (be  reapeocire  parlahea  orer  dr* 
age,  and  to  remove  abalructlODB  to  aataral  drainage  oC  the  lands  aloDX — 
irater  conraes  ol  the  State  and  tbe  Ulaalailppi  river.  K.  8.,  Hec.  TTO;  IM  La.  i 
B  AD.«21i  e  ia.V!:UAn.K4;KAn.a6. 

3.  Tbe  dlTlaloD  ot  parlabea  Into  drainage  dlatrlcla,  aa  proTlded  uoder  Act  107 
1888,  la  not  mandatory,  and  doea  not  bf  Implication  repeal  atatntea  veatl 
pow«r  In  police  Juries  tordralnaee  piirpoaca.    lit  An.  n9;  30  An  140;  )t  An.  !& 

Elam  &  Dagg  tor  Defendftnt  aad  Appellee. 

The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.  Tbe  police  jnry  ol  tbe  parisb  ol  Concordia  ioetitui 
this  salt  against  tbe  defendant  company  for  tbe  purpose  of  havi 
removed  all  obBtmctions  and  embankmente  and  closing  drains  alleg 
as  natnral ;  these  drMiis  being  sloughs,  bayoas  and  low  places,  allsK 
aa  having  been  closed  by  defendant's  railroad  embankment. 

Plaintiff  avers  that  the  drainage  ot  certain  plantations,  especial 
of  tbe  five  plantations,  designated  by  name,  viz..  Concord 
Fletcher,  Hellena,  Panola  and  Clearmont,  is  obstructed  and  dai 
aged,  and  that  at  times  these  plantations  are  Hooded  and  there 
made  ancultivable. 

That  the  obstractions  also  impede  the  How  ot  water  and  the  drai 
age  of  other  plantations  than  those  named,  which  are  also  there 
damaged. 

That  these  plantations  front  od  Lake  Concordia,  now  a  part  ot  t 
Mississippi  river,  and  drain  thiongh  the  obstructed  places  south 
Bouthwust  ot  defendant's  railroad  embankment  Into  Crocodile  bay 
and  Red  river. 

That  the  waters  from  several  streams  are  obstructed  and  imped 
by  this  embankment,  thereby  causing  great  damage. 

Petitioners  pray  that  all  obstmctlonB  and  embankments  cloai 
the  natural  drains  be  removed. 

The  owner  of  one  of  these  plantations,  the  Heleaa,  is  also  one 
tbe  parties  to  the  suit,  persoqally  and  as  president  of  tbe  poll 
jury. 

,  Defendant's  exception,  which  was  sustained  by  the  court  in  so  1 
as  tbe  parish  was  concerned  and  ovemiled  aa  to  tbe  other  plainti 
presented  as  grounds  that  the  police  jmry  has  no  intereat  in  the  si 
and  that  in  matter  of  drainage  its  authority  ia  limited  to  the  pov 
delegated  by  Act  107  of  1S88,  and  tbe  amendment  thereto,  Act  88 
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1890.    The  defendant  also  alleges  that  plaintiffs  have  no  caase  of 
action. 

Police  jiirlee  have  the  power  to  regulate  the  direction,  the  making 

and  the  repairing  of  the  roads,  bridges,  causeways,  dikes  and  levees. 

They  also  have  authority  to  cause  to  be   opened   such   ancient 

natural  drains  as  have  been  obstructed  by  the  owners  of  the  adjacent 

lands  in  any  town,  or  when  a  point  of  land  on  the  Mississippi,  or 

other  water  course,  shall  be  divided  among  several  proprietors,  and 

to  caose  any  water  course  which  is  not  navigable  to  be  filled  for  the 

purpose  of   a  highway;    and  '^  whenever,  on  application  made  by 

"  more  than  twelve  inhabitants  of  a  town,  suburb,  or  other  place 

'*  divided  into  house  lots,  or  when  a  point  of  land  on  the  Mississippi 

"  or  other  water  course  shall  be  divided  among  several  proprietors, 

'^  it  shall  be  found  necessary  to  dig  one  or  more  common  draining 

V^  ditches,  the  said  juries  shall  have  the  power  to  ordain  that  the 

*<  said  ditches  be  dug  at  the  expense  of  the  owners  of  the  lots,  and 

^^  that  the  expense  be  borne  by  a  contribution  among  the  owners,  to 

'^  be  levied  in  such  manner  as  the  jury  shall  prescribe,  saving  to 

^^  individuals  or  persons  aggrieved  the  right  of  suing  for  the  making 

**  or  opening  of  such  natural  or  artificial  draining  when  unnecessary 

''  or  damaging  to  them."     R.  S.  2743. 

Police  juries  are  limited  to  the  exercise  of  the  authority  delegated 
to  them,  and  its  exercise  must  be  by  general  ordinance.  Jura  turn 
in  Hngulas  peraonaa,  sed  generaliter  conatituuntur.  Their  functions 
should  be  exercised  in  parochial  interests  and  others  of  a  general  or 
public  character.  '' Police  juries  have  only  express  powers  and 
these  incidental  to  powers  so  expressly  granted.  The  Legislature 
has  limited  and  defined  the  powers  granted."     41  An.  58. 

In  matter  of  rgads,  bridges,  causeways,  dikes  and  levees  they  have 
full  authority  to  have  drains  opened  when  it  becomes  necessary  to 
the  protection  of  these  interests.  All  drains  which,  by  being  closed, 
are  damaging  to  roads,  bridges,  causeways,  dikes,  levees,  may  be 
opened.  This  does  not  confer  the  authority  and  the  responsibility  of 
acting  when  the  interests  are  private,  and  no  community  or  settle- 
ment has  the  least  cause  to  be  concerned. 

In  establishing  a  general  system  of  drainage  or  in  the  building  of 
dikes  for  the  purpose  mentioned,  police  juries  can  maintain  suits. 

They  also  have  the  authority  to  cause  to  be  opened  ancient  drains 
or  water  courses  on  lands  divided  among  certain  proprietors. 
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Punali  ot  Ci'iirnrclia  Ta.  NsEcbez,  Ked  River  ft  Teiiig  Railroad  Co. 

Thia  does  not  E<ve  the  right,  in  a  suit,  to  vindicate  rights  of  a 
tDdes  in  any  case  which  may  arise. 

In  Sicard  vs.  Clity  et  al.,  18  La.  114,  alai^  settlement  wai  i; 
eated  In  reopening  a  navigable  stream,  "and  that  river  a  bran 
the  Mississippi  river,  and  the  only  water  communication  bet 
that  stream  and  one  ot  the  oldest  and  largest  settlements  ii 
State."  The  use  was  public,  and  the  right  ol  the  police  jnry  b 
was  maintained. 

Upon  reference  to  the  transcript  ol  appeal  in  Avery  vs.  P 
Jury,  Iberville,  12  An.  556,  we  find  that  it  discloses  that  more 
fifty  inhabitants  were  interested  in  lands  in  the  vicinity,  and  tht 
area  ot  land  affected  by  the  drain  was  large. 

The  plaintiff  bad  enjoined  the  enforcement  ot  "an  ordin 
adopted  tor  the  purpose  ot  draining  a  point  of  land  in  the  Ui 
sippi." 

It  is  not  shown  by  plaintitt's  petition  that  the  suit  seeks  to  v 
cate  a  public  right,  or  to  enforce  a  system  of  drains  to  be  ohse 
in  reopening  an  ancient  natural  drain  of  land  on  a  water  course  dii 
among  several  proprietors. 

The  question  is  one  strictly  with  reference  to  the  servitude  di 
the  alleged  dominant  estates,  and  being  a  private  matter  it  doei 
devolve  upon  the  police  jury  to  institute  suit  to  vindicate  what 
right  there  may  be. 

The  question  of  the  repeal  of  the  laws  relating  to  drainage  bj 
Act  107  of  1868  and  the  amendment  thereto,  Act  83  of  1B90,  doei 
require  consideralton  in  this  case. 

By  these,  the  police  juries  were  authorized  to  divide  the  pari 
into  drain^e  districts;  they  are  directed  to  appoint  commissioi 
whose  duties  are  defined. 

The  method  of  the  entorcement  o'  the  law  has  been  change 
some  respect.    The  prior  law  is  not  entirely  repealed. 

"  Prior  laws  are  not  repealed  by  subsequent  ones,  unless  by  posi 
enactments  or  a  clear  repugnancy  in  their  respective  provlsio 
Johnston  vs.  Pilster,  6  R.  77. 

This  action  is  not  maintainable  considered  under  either  law- 
prior  or  the  subsequent.     Judgment  affirmed  at  appellant's  cost 
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No.  10,926. 
Gborqe  Mathbr  vs.  Qustave  Lehman,  Sr. 

Notwitbataadiug  the  CWil  Oode  directs  that  an  attorney  or  curator  must  be  ap- 
pointed by  the  jadge  to  represent  absent  heirs  in  the  conduct  of  succession 
and  partition  proceedings,  the  failure  of  the  judge  to  make  such  appointment, 
or  the  existence  of  an  Irregularity  in  the  appointment,  does  not  constitute 
such  an  absolute  nullity  as  will  work  the  reyocutlon'or  annulment  of  a  sale 
of  property  made  thereunder.    Omnia  rite  acta. 

k  PPBAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\     Ellis,  J. 


H.  G.  Morgan  for  Plaintiff  and  Appellee : 

It  is  the  duty  of  the  counsel,  appointed  by  the  judge  of  the  place  where  the  suc- 
eeaaton  is  opened,  to  represent  the  alisent  heirs,  not  only  ip  the  inventqry,  but 
in  ali  the  acts  required  by  law  to  be  done.  K.  C  C.  1211. 

*'Tbe  code  makes  it  imperative  on  curators  of  absent  heirs,  when  one  of  the  heirs 
is  present,  to  sue  for  a  partition,  and  makes  the  curators  competent  parties, 
in  a  suit  for  partition,  to  represent,  in  every  respect,  the  absent  heirs.  It  can- 
not, therefore,  be  said  that  proper  and  competent  parties  were  not  made  In 
ibis  suit.*"    MoCuIlough  et  ais.  vs.  Minor,  Executor,  2  An.  466;  3  An.  674. 

"The  words  'curator  ad  hoc,'  *attorney  ad  hoc'  and  'advocate,'  when  used  with 
respect  to  an  absent  defendant,  indicates  the  person  named  and  appointed  by 
the  court  to  defend  him  in  the  suit  in  which  the  appointment  is  made."  33  An., 
p.  309. 

"These  terms  are  synonymous,  and  all  so  used  in  the  Code  of  Practice."  6  La.  Rep. 
473. 

'*He  who  acquires  an  immovable  iu  good  faith  and  by  a  just  title  prescribes  for  it 
in  ten  years.'*   R.  C.  C.  3478. 

'*Oood  faith  purifies  the  title  of  its  defects,  and  causes  the  possessor  under  a  just 
title  to  be  preferreil  to  the  true  proprietor,  who  has  remained  so  long  neglect- 
fol  of  bis  rights." 

"There  is  no  defect  stamped  on  the  face  of  the  deed,  and  that  is  what  the  court 
says  was  meant  by  valid  in  form  Jn  a  deed  which  wopld  enable  a  holder  under 
it  to  prescribe."    Pattison  vs.  Maloney.  38  An.  889 ;  27  An.  597. 


Buck^  Dinkelspiel  &  Hart  for  Defendants  and  Appellants : 

A  curator  for  absent  heirs  must  be  appointed  in  the  same  manner  as  an  adminis- 
trator—by petition,  order,  advertisement,  oath  and  bond.  Rev.  Civil  Code, 
Arts,  1113,  et  9eq. 

A  surviving  wife  is  not  entitled  to  be  recognized  and  sent  into  possession  as  heir  of 
her  deceased  husband  without  a  strict  compliance  with  the  formalities  pre- 
scribed by  law.   Civil  Code,  Art.  915,  et  neq. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     Plaintiff  institutes  this  suit  to  compel  the  defend- 
aat'8  compliance  with  the  terms  of  his  contract  to  buy  of  faim  a  cer- 
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tain  piece  ot  improved  real  estate,  situated  ia  tbe  sixth  n 
district  ot  the  city  of  New  Orleans,  in  the  square  bounded  by  Antoi 
Foucber  and  Prytania  streets  and  St.  Charles  avenue,  having  a.  (ro) 
age  on  the  latter  of  175  feet,  for  the  consideration  of  #13,000. 

The  defendant  admits  the  contract,  but  denies  the  validity  of  t 
title  tendered  him,  averring  that  on  tbe  80th  of  November,  1868,  c 
James  O'Dowd  pnrchaeed  the  property  from  Raymond  Pochelu,  a 
subsequently  died.  That  his  succession  was  administered,  a 
therein  certain  alleged  partition  proceedings  were  had,  by  which  1 
Burriviag  widow  ot  the  deceased  appeared  to  have  acquired  san 
but  which  defendant  avers  to  have  been  null  and  void  for  want 
proper  parties  thereto.  And  he  further  avers  that  the  subsequi 
proceedings  had  in  said  succession  could  not  have  the  effect 
validating  the  title  ot  Widow  O'Dowd,  she  having,  in  the  meantii 
conveyed  title  to  another,  and  the  same  not  having  been  conduc 
according  to  law. 

From  the  record  it  appears  that  in  the  partition  proceedings  des 
oatfld,  the  property  was  allotted  to  Mrs.  O'Dowd;  that,  on  the  21 
of  October,  1877,  she  sold  It  to  Mrs.  Gva  Jonas  Lyons;  and  that  i 
conveyed  it  to  the  present  plaintifT. 

From  the  record  it  appears  that  James  O'Dowd  left  at  his  dem 
the  property  in  controverey,  and  certain  other  parcels  of  real  eat 
thereto  adjoining,  all  of  which  belonged  to  the  community  there 
fore  existing  between  himself  and  his  surviving  widow,  Mrs.  E. 
O'Dowd,  one  undivided  one-half  interest  in  the  whole  of  wh 
vested  in  her,  and  the  remaining  one-half  interest  in  the  legal  hf 
of  the  deceased. 

Mrs.  O'Dowd  presented  a  petition  to  the  then  Second  Disti 
Court  for  tbe  pariah  of  Orleans,  in  which  the  succeasion  of  her  i 
ceased  husband  was  being  administered,  praying  for  a  partition 
the  common  property,  she  being  unwilling  longer  to  continue 
joint  ownership  with  the  belrs  of  her  late  husband. 

On  her  petition  an  attorney  was  appointed  to  represent  the  abs< 
heirs,  who  accepted  the  appointment  and  acted  accordingly. 

The  matter  was  by  the  jndge  of  that  court  referred  to  a  notary 
further  proceedings  according  to  law;  and  upon  the  report  of  < 
perts  duly  appointed  that  the  several  properties  were  susceptible 
division  in  kind,  the  partition  was  made — the  widow  O  Dowd  havl 
allotted  to  her  tbe  property  In  controveray  as  the  fair  equivalent 
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Ihal  which  ^wsa  allotted  to  the  heirs  of  the  deceased.  All  the  fore- 
going proceedings  were  conducted  contradictorily  with  the  said  at- 
torney for  absent  heirs. 

The  notary  prepared  a  procea  >er6al  of  the  partition,  which  was 
duly  filed  and  homologated  on  the  26th  of  October,  1877,  and  there- 
under Mrs.  O'Dowd  went  into  possession  as  owner. 

On  this  state  of  the  case  the  sole  question  [raised  is  of  the  capacity 
of  the  attorney  for  absent  heirs  to  personate  them  in  the  partition 
proceedincrs. 

The  code  directs  that  upon  the  opening  of  a  vacant  succession  or 
of  one  of  which  the  heirs  or  a  part  of  them  are  absent  from  and  not 
represented  in  the  State,  it  is  the  duty  of  the  judge  ordering  an  in- 
ventory of  the  succession  effects  to  be  made  to  '^  appoint  a  counsel  to 
the  absent  heirs,"  etc.     R.  0.  0.  1210. 

It  also  provides  that,  when  an  order  for  the  sale  of  succession 
property  is  applied  for  ''the  petition  of  the  curator  must  be  notified 
to  the  counsel  for  the  absent  heirs,"  etc.     R.  O.  0.  1166. 

It  further  declares  that  in  case  of  the  absence  of  co-heirs  ''  the 
ewratora  who  have  been  appointed  for  them  *  *  *  q^^j^  g^^ 
or  be  sned  for  a  partiUonj  as  representing  in  every  respect  the  absent 
hews."  R.  0.  G.  1316.     (Our  italics.) 

These  articles  relate,  evidently,  to  an  appointment  of  counsel  or 
curators,  under  varying  circumstances,  either  in  successions  or  in 
partition  suits  outside  of  successions. 

In  this  case  we  have  under  consideration  the  appointment  of  an  at- 
torney for  absent  heirs  made  in  a  partition  of  succession  property, 
and  we  can  not  perceive  any  reason  why  it  should  not  be  accepted 
and  regarded  as  efficacious,  in  view  of  the  foregoing  provisions  of 
the  code. 

Some  verbal  criticism  has  been  made  of  the  style  or  title  given  to 
the  person  thus  appointed,  but  it  is  not  discoverable  what  the  dis- 
tinction consists  in;  for,  practically,  there  is  none.  Vide  Hooke  vs. 
Hooke,  6  La.  473;  Bunorini  vs.  Factors  and  Traders  Insurance  Co., 
38  An.  209. 

Even  if  there  were  any  doubt  of  the  regularity  of  the  appointment 
of  the  attorney  for  absent  heirs,  it  could  not  avail  the  defendant 
after  the  lapse  of  so  great  a  length  of  time ;  because  it  was  held  in 
Gibson  vs.  Foster,  2  An.  503,  that  the  record  of  the  sale  disclosing 
no  order  of  appointment  of  such  an  attorney,  that  the  presumption 
omnia  rUe  acta  was  strictly  applicable. 
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It  wan  also  held  in  the  succession  of  Wadsworth,  2  An.  966, 
"an  order  for  the  sale  of  the  property  of  a  succession,  made  a1 
suit  of  the  administratrix,  without  citing  ttan  attorney  ot  absent  t 
is  not  a  nullity  •  ■  -  The  omission  to  cite  the  attorney  foi 
sent  heirs  was  an  intormality  anterior  to  judgment,  which  conl< 
be  bnqnired  into  collaterally,"  etc. 

In  Herriman  ve.  Janney,  31  An.  276,  it  was  held  that  the  failu 
appoint  an  attorney  for  absent  heirs,  with  whom  to  conduct  coi 
dlctorily  an  application  lor  the  administration  ot  a  succession, 
not  affect  the  validity  of  the  appointment  ot  the  administrator. 

As  against  the  theory  of  plaintiff's  title,  predicated  upon  the  I 
going  statement  of  facts,  defendant's  further  contention  is  that 
O'Dowd  petitioned  the  court  to  be  recognized  and  pat  in  possei 
ot  the  property  of  the  succession  ot  her  deceased  husband  as 
bat  it  is  quite  evident  that  these  proceedings  are  not  germane  U 
question  of  title  under  examination,  as  they  exclusively  relal 
that  portion  of  the  community  property  which  was  set  off  to  th< 
sent  beirs,  in  the  aforesaid  partition  proceedings. 

The  tendency  ot  sach  proof  is  rather  to  confirm  than  dlsafflrn 
plaintiff's  title  by  partition. 

Counsel  for  plaintitT  has  collated  many  decisions  Of  this  cou: 
the  question  of  prescription  aequirenda  eauaa,  bat  as,  in  our  opii 
the  questions  at  issue  are  clearly  determinable  upon  other  grot 
we  find  no  occasion  to  give  them  an  examination. 

Judgment  affirmed. 


No.  10,718. 
MR8.  Josuphinb  Jbrman  vs.  Mrs.  Mary  Tenneas  sr  ai* 

Inierlocucory  rullngB  may  be  revised  by  tbe  court  and  corr«cced,  i 
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APPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
Ellis,  J. 


Bucky  DinkeUpiel  &  Hart  for  Plaintiff  and  Appellant : 

L  Wh«n  a  man  contracts  a  second  marriage  while  bis  first  wife  is  living  and  un- 
divorced,  and  dies  leaving  property  acquired  during  second  marriage,  if  the 
second  wife  married  in  good  faith,  the  estate  shall  be  shared  equally  by  the 
two  wives.    .19  An.  1021;  Inkstein  vs.  Hubbel,  7  An.  252. 

2,  Documents  purporting  to  be  certified  copies  of  register  or  record  of  inarriage 
and  baptism,  certified  or  attested  by  the  mayor  (burgomaster) ;  further  attested 
by  a  higher  state  official,  subscribing  himself  "judge  of  the  district;"  and  the 
latter's  oflleial  character  attested  by  an  American  consul,  are  admissible  in 
evidence  and  make  full  proof  of  the  statements  contained  therein  or  the  facts 
recited.    Act  No.  38»  Acts  of  1837;  Succession  of  Wedderburn,  1  Rob.  2(vi. 

i.  Foreign  laws  may  be  proved  by  parol  evidence.  A  book  of  printed  laws,  pur- 
porting to  contain  the  laws  of  the  German  empire,  sent  to  the  consul  of  the 
empire  in  this  city  and  State,  as  such  law*,  to  guide  him  in  the  discharge  of  his 
ofllelal  duties,  is  admissible  to  show  what  such  laws  are.  Wakcmun  vs.  Mary- 
land. 5  N.  S.  270.  Sec.  5,  Act  No.  158  of  Acts  of  1855. 
4.  Tbeidenlily  of  the  parties  named  in  pleadings— especially  a  plaintiff— is  always 
presumed,  and  need  not  be  proved  unless  specially  denied  or  put  at  issue. 


Farravj  Jonas  &  Kruttschnitt  for  Defendants  and  Appellees : 

1.  Foreign  written  laws  can  only  be  proved  by  an  exemplified  copy  under  the 
great  seal  of  the  state.    Greenit^af  on  Uvidence,  Vol.  I,  Sec.  486.  et  seg. 

2.  An  uncertified  pamphlet,  in  possession  of  a  foreign  consul,  can  not  (ake  the 
place  of  an  exemplified  copy.  His  statement  that  his  government  issued  it  to 
him  for  ofllcial  use  is  not  admissible. 

3.  Before  a  foreign  certificate  of  marriage  or  birth  can  be  admitted,  it  must  be 
proven  that  the  foreign  law  required  such  a  record  to  be  kept.  Bishop  on  Mar- 
riage and  Divorce,  p.  — . 

4.  The  rule  that  plaintiff  must  make  his  case  certain  and  not  probable,  applies 
with  tenfold  force  in  a  case  fraught  with  serious  consequences  to  the  status  of 
an  honest  woman  and  nine  children. 

6.    There  is  no  proof  In  the  record  of  the  identity  of  the  plaintiffs. 
6.    The  evidence  fails  to  show  that  the  husband  and  father  of  the  defendants  was 
the  husband  and  father  of  the  plaintiffs. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.    This  case  was  once  before  this  court  on  an  ap- 
peal from  a  judgment  sustaining  in  part  an  exception  of  no  cause  of 
action  and  overruling  it  otherwise.     89  An.  1021. 

The  judgment  was  considered  obscure  and  construed.  With  the 
interpretation  thus  put,  the  case  went  back  for  further  proceedings. 
After  trial  the  plaintiff  was  east,  and  thereupon  appealed. 


SUPREME  OOURT  OF   LOUISIANA. 


Tb6  action  has  now  for  Its  object  the  revendication  o(  the  i 
Tided  half  of  certain  real  estate  and  of  the  revennee  tfaereol 
jadicial  demand. 

The  petition  is  in  the  name  of  Josephine  Jerman,  born  Atti 
residing  in  the  villaf^  of  Moob,  Canton  Pflst,  Upper  Alsace, 
many. 

It  allege  that  ehe  was  married  on  the  19th  of  March,  1861,  i 
village  of  Reiabaoh,  In  said  Upper  Alsace,  to  Francis  Jermao, 
was  known  subeequently  in  New  Orleans  by  the  name  of  Qerm 
and  that  a  child  was  bora  to  them  during  marriage,  named  Jb»^ 
that  shortly  after  the  birtb  of  that  child,  be  emigrated  to  Ami 
remained  nnheard  from  by  her  until  long  after  his  death,  whic 
cnrred  on  the  2d  of  June,  1873 ;  that  he  contracted  marriage  ii 
city  with  Mary  Tenneaa,  the  defendant,  about  18S5,  they  having 
era]  ctaildren ;  that  he  left  real  property  which  is  described  and  \ 
has  yielded  revenues,  which  were  received  by  said  Mary  Tenaea 
her  children,  who  sbonld  be  condemned  to  pay  the  same  back; 
conceding  that  the  second  marriage  was  contracted  In  good  tai 
that  person,  the  petitioner  is  entitled,  under  the  law,  as  snrv 
spouse  Id  community,  to  the  undivided  half  of  said  propertj 
revenues. 

The  petition  concludes  with  a  prayer,  in  accordance  with  the  i 
meats. 

To  this  petition  an  exception  of  no  oauae  o/  action  was  origi 
filed. 

The  judgment  of  the  lower  court  upon  it  was  that,  in  so  far  a 

petition  concerns  the  money  demand  against  the  heirs,  the  ei 

tion  be  maintained,  and,  as  to  the  widow,  as  far  as  concerns 

and  revenues,  up  to  judicial  demand,  it  be  also  nialntained,  and 

.  otherwise  it  be  overruled. 

This  judgmunt  was  affirmed,  the  court  announcing  that  the 
question  realty  presented  for  solution  was  whether  there  wai 
liability  against  the  defendant  for  revenues  received  before  tb< 
and  deciding  it  in  the  negative.     39  An.  1021. 

The  court  held  that  otkerwiae  the  petition  disclosed  a  cause  c 
tion,  reaffirming  the  established  doctrine  that  when  a  man  con! 
a  second  marriage,  while  his  first  wife  is  living  and  undivorced 
dies  leaving  common  property  acquired  dnring  the  second 
riage,  contracted  in  good  faith,  the  estate  will  be  shared  equal] 
the  two  wives. 
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After  the  case  had  gone  back  to  the  lower  court,  it  was  tried  on 
iflSDes  formed  by  a  general  denial,  setting  forth  good  faith  on  the 
part  of  the  defendant,  and  a  denegation  of  the  alleged  marriage  of 
her  husband  with  the  plaintiff. 

Oral  and  documentary  proof  was  adduced,  and  the  district  judge 
dismissed  the  suit,  with  judgment  against  plaintiff  and  for  de- 
fendant. 

He  says  that  it  is  possible  that  the  plaintiff  Josephine  Attinger 
and  Josephine  Zimmerman  are  one  and  the  same  person,  and  that 
Francis  Jerman,  who  married  Josephine  Attinger,  was  the  person 
who  afterward  married  the  defendant,  but  this  has  not  been  proved 
with  moral  certainty. 

I. 

On  the  trial  in  1889,  certain  documents  purporting  to  be  copies  of 
the  act  of  marriage  of  the  parties,  of  the  registry  of  the  birth  of  Fran- 
cis Jerman  and  of  that  of  Josephine,  born  during  the  marriage, 
were  offered  in  evidence. 

Their  admission  was  objected  to,  because  they  had  previously  been 
offered  and  excluded,  a  bill  being  reserved,  to  which  they  are  at- 
tached, and  that  it  is  contrary  to  the  ordinary  rules  of  judicial  pro- 
ceedings to  offer  the  same  a  second  time  on  the  same  trial ;  and  also 
because  they  are  inadmissible  in  evidence  without  previous  proof  of 
the  foreign  law  of  the  locality,  to  the  fact  that  the  law  required  such 
records  to  be  kept,  and  that  the  officers  certifying  such  records  are 
the  custodians  thereof,  and  are  authorized  to  give  certificates.  The 
objections  were  overruled,  and  the  evidence  received. 

It  is  a  fact  that,  in  1888,  at  the  opening  of  the  trial  before  the  judge 
then  presiding  over  the  court,  the  documents  were  offered  and  on 
objection  excluded,  a  bill  being  reserved;  but  this  is  a  matter  of  no 
moment  to  prevent  their  subsequent  admission  by  the  same  judge, 
or  his  successor,  as  was  the  case. 

Judges  have  the  right,  proprio  motu,  to  correct  rulings  of  theirs 
made  during  the  course  of  proceedings  before  them,  prior  to  the  judg- 
ment, and  are  clothed  even  with  the  power,  after ^nal  judgment  and 
before  signature,  to*set  aside,  of  their  own  accord,  their  conclusion 
and  try  the  case  de  novo.     G.  P.  547,  Sec.  4. 

That  which  they  can  do  spontaneously,  they  assuredly  can  ac- 
complish on  the  suggestion  of  the  party  agg^eved.  The  more  in- 
cludes the  less. 
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On  the  second  groand,  conceding  arguendo  that  proof  of  tho  fi 
lawa  Bhoold  be  made,  it  is  immateilal  that  it  t>e  adduced  previ 
tbe  olTer.  It  stitScee  that  it  ie  made  before  the  closing  of  the  evit 
as  was  done  In  this  case,  by  the  production  of  the  authentic 
of  the  local  laws  from  books  or  extracts,  or  nnder  admission  of 
the  foreign  consul  here  would  swear  to  if  heard  as  a  witness. 

Besides,  litigants  are  not  unnecessarily  to  be  controlled  in  the 
of  the  introduction  of  their  evidence  in  civil  cases. 

It  is,  however,  questionable  whether  such  proof  was  at  all  exi 
as  the  documents  bear  the  certificates  of  the  local  officials,  ' 
siguatures  are  attested  UDder  seal  by  tbe  United  States  vice  c 
who  expressly  declares  "  that  they  are  duly  commissioned  to  ei 
such  acts,  and  that  their  sifniatnreB  are  genuine." 

Under  tbe  ruling  in  the  Stein  Case,  9  La.  281,  the  objection 
have  stood,  but  it  has  no  merit  now,  for  since  that  decisio 
Legislature,  to  do  away  with  [its  effects,  passed  Act  No.  38  of 
providing  for  the  authentication  of  foreign  docnments  befoi 
courts  of  this  State,  which  ie  still  in  force  and  settles  the  que 
It  was  considered  in  the  succession  of  Wedderbum,  1  R.  261 
presence  of  this  special  statute,  what  may  be  found  to  the  coi 
in  Oreenleaf,  Vol.  1,  Sec.  486,  relied  on  by  defendant,  does  nc 
tain.     The  documents  were  therefore  properly  admitted. 

II. 

The  act  of  marriage  shows  that  Francis  Jerman,  on  the  19 
March,  ISbl,  a  shoemaker,  bom  on  November  1,  1820,  aged  31 ; 
domiciled  at  Reisbnch,  and  Josephine  Attinger,  same  domicil, 
on  November  29,  1823,  at  Moos,  the  names  of  tbe  parents  of 
being  given,  were  lawfully  married  by  the  mayor  of  Reisbach. 

The  second  document  shows  that  Francis  Jerman  was  boi 
November  1,  1820,  and  gives  as  the  names  of  his  father  and  m 
the  same  as  are  found  in  the  act  of  marriage. 

The  third  act  shows  that  Francis  Jerman  at  the  Ume  of  tbe  i 
try  of  the  births  presented  to  the  local  proper  officer  a  female 
born  on  the  20th  of  June  during  his  marriage  with  Josephine  1 
ger,  his  wife,  to  whom  the  name  of  Josephine  was  given. 

There  is  satisfactory  oral  testimony  proving  that  one  Prancit 
man  from  Reisbach,  a  shoemaker,  married  about  ISfil  (186 
Reisbach  a  girl  named  Jotephine,  born  at  Moos,  who  was  knoi 
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Josephine  Zimmerman^  her  father  bemg  a  carpenter,  a  Zimmerman; 
that  dnring^  their  marriage  there  was  born  a  girl  named  Josephine; 
that  some  time  after,  Francis  left  the  conntry  for  America,  and  that 
he  was  met  at  Loaisville,  Osyka  and  New  Orleans,  at  which  last  place 
he  worked  as  a  shoemaker. 

There  is  no  dispute  that  some  time  in  1856  the  defendant,  Mary 
Tenneas,  married  a  man  by  the  name  of  Francis  Germaine,  and  that 
several  children  were  bom  daring  that  marriage,  who  are  with  their 
mother  made  defendants  in  this  case. 

The  contention  is  that  the  Francis  Germaine  whom  the  defendant 
married  is  not  the  Francis  Jerman  who  married  Josephine  Attinger, 
and  that  the  Josephine  Zimmerman,  of  whom  three  witnesses  speak 
for  having  known  her  in  Moos,  is  not  the  Josephine  Attinger  whom 
Francis  Jerman  .married  in  1851  at  Reisbach. 

Unless  the  witness  Blaize  Neberschleg  perjured  himself  and  is  un- 
worthy of  belief,  the  identity  of  Francis  Jerman  with  Francis 
Germaine  is  sufficiently  established,  for  he  swears  unqualifiedly  to 
the  same  and  circumstances  his  testimony  so  as  to  leave  no  doubt 
on  the  subject.  Further  facts  might  possibly  have  been  elicited 
from  him  which  would  have  better  established  the  identity  beyond 
all  imaginable  peradventure. 

The  defendant  in  her  testimony  furnishes  a  link  by  declaring  that 
from  his  own  saying  her  husband  was  bom  on  the  Ist  of  November, 
1820,  the  date  of  the  birth  of  Francis  Jerman. 

The  witness  named  testifies  that  the  girl  whom  Francis  Jerman 
married  at  Moos  went  by  the  name  of  Josephine.  He  does  not 
know  her  family  name ;  but  she  was  called  Zimmerman,  perhaps, 
because  her  father  was  a  carpenter,  which  Zimmerman  means  in 
German.  He  says  there  was  born  to  them  a  girl  named  Josephine; 
that  Francis  Jerman  was  a  shoemaker;  that  he  made  shoes  for  him 
here,  and  that  he  passed  here  as  the  husband  of  the  defendant. 

The  sister  of  the  witness,  Mrs.  Meyers,  and  Frank  Mellerich, 
plaintiff's  agent,  testify  in  a  way  which  sufficiently  establishes  that 
the  Josephine,  whom  Francis  Germain  married  in  Reisbach,  is  the 
Josephine  Attinger  named  in  the  act  of  marriage,  and  who  is  the 
plaintiff  here,  and  the  mother  of  the  little  girl  Josephine,  born  dur- 
ing their  marriage. 
It  is  worthy  of  note  that  the  name  of  the  man  who  married  the 
40 
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defendant,  which  is  Gemtatn,  as  appears  on  the  deed  of  purchase. 
idem  aanana  with  Jerman,  with  alight  variation. 

Attempts  have  been  made  to  asitail  the  testimoDy  of  the  three  w 
nesaes,  heard  on  behalf  of  the  plaiDtifT,  by  questions  on  cross-e 
amination,  the  object  of  which  apparently  was  to  confase  them  a 
have  theiu  to  contradict  themselves ;  but  the  purpose  was  not  acco: 
plished.  If  they  have  shown  some  vacillatioa  or  weak  raemoi 
they  promptly  corrected  or  explained  themselves  whenever  the  c 
portunity  offered  itself  to  do  so. 

Their  veracity  remains  unimpeached.  It  must  be  noted  that  tti 
are  ordinary,  illiterate  persons,  save  the  agent,  who,  however,  t^ 
tifled  consistently  on  the  whole. 

The  attack  on  his  motives  in  acting  as  the  agent  of  the  plaid 
does  not  weaken,  if  true,  his  sworn  declaration. 

It  is  a  singular  circumstance  that  the  defendant  did  not  offer 
evidence  her  act  of  marriage.  Was  it  because  it  does  not  esist, 
because,  if  exhibited,  it  might  have  shown  recitals  of  some  weight 
the  scale  In  favor  of  plaintiff? 

The  reasonable  requirements  of  the  law,  even  as  claimed  to 
announced  by  Oreenleaf,  Ev.,Vol.  II,  Sec.  461,  have  been  sufficien 
complied  with  to  establish  the  identity  of  the  parties  in  a  case  1 

The  district  judge  considered  that  the  identity  of  the  parties  ( 
consequently  the  marriage  of  Josephine  Attingcr  with  Francis  O 
main,  whom  the  defendant  married,  had  not  been  sufficiently 
tabllshed. 

Finding  that  the  marriage  is  proved  does  not  operate  a  convict 
of  adultery  by  the  defendant  and  stigmatize  her,  as  a  nisgrai 
illegitimate  widow,  and  taint  her  children  as  adulterous  bastards. 

The  concession  by  the  plaintiff  and  the  assertion  by  the  i 
fendant  that  the  second  marriage  was  contracted  in  good  faith  by 
wife  justify  the  legal  conclusion  that  the  marriage  produced  civil 
feels  which  enured  to  the  benefit  of  both  the  wife  and  her  issue,  i 
der  textual  provisions  of  the  law.      R.  C.   C.   117. 

It  must  be  conceded,  however,  that  it  was  a  difficult  und 
taking  to  prove  in  1889  the  identity  of  an  individual  who  marrie< 
1861  in  Europe  and  in  1855  in  America,  and  who  died  in  1873.  t 
der  the  exceptional  circumstances  of  this  case  it  was  nro rally  sho" 
so  as  to  warrant  the  conclusion  reached  in  this  case. 
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III. 

The  record  shows  that  the  property  described  in  the  petition  was 
purchased  in  1871,  during  the  alleged  second  marriage,  but  there  is 
nothing  that  we  could  discover  establishing  the  revenue  since  judicial 
demand,  and  we  do  not  find  the  admission  of  the  defendant  alluded 
to  by  the  plaintiff,  who,  on  the  contrary,  says  that  there  is  not  a  syl- 
lable of  proof  on  the  subject  in  the  record. 

The  record  of  the  litigation  between  the  present  defendant  and 
Mallerich  might  have  been  admitted  in  evidence,  but  it  would  not 
have  proved  the  revenues  received  from  judicial  demand  to  the 
closing  of  the  trial.  At  best  it  would  have  shown  some  receipts, 
and  the  case  would  have  had  to  progress  on  the  remanding  for  the 
Test.  It  is  better  not  to  try  cases  piecemeal  and  to  dispose  of  them 
only  after  all  the  evidence  of  which  they  are  susceptible  has  been 
introduced  and  considered. 

The  claim  of  the  plaintiff  to  one- half  of  the  property  is  not  dis- 
puted by  the  defendant,  who  utters  not  a  word  against  it.  Even  then, 
it  could  not  be  successfully  controverted. 

The  real  estate  was  acquired  by  Jerman,  alias  Germain,  during  the 
existence  of  his  marriage  with  Josephine  Attinger,  which  was  not 
dissolved  until  his  death,  in  1873. 

It  was  acquired,  therefore,  during  the  community  regime,  and,  at 
the  dissolution  of  the  community,  by  the  death  of  the  husband,  title 
to  half  vested  in  Josephine  Attinger,  regardless  of  the  second  mar- 
riage, whether  contracted  in  good  faith  or  not. 

The  question  as  to  what  became  of  the  other  half  does  not  arise, 
by  reason  of  the  admission  of  good  faith,  made  by  the  plaintiff  in 
favor  of  the  defendant,  and  of  the  silence  of  the  child  of  the  first 
marriage  and  of  the  absence  of  any  issue  and  contention  about  it. 

Did  it  arise  and  were  it  res  nova  it  might  present  some  difficulty, 
particularly  if  the  French  system  was  consulted ;  but,  under  the  rule 
of  stare  decisis  it  is  finally  settled  and  has  become  a  rule  of  property, 
which  should  not  be  lightly  disturbed. 

A  perusal  of  the  opinions  of  Mr.  Justice  Rost,  in  the  cases  of  Pat- 
ton  and  of  Inkstein,  1  An.  and  7  An.,  will  amply  repay  reading.  The 
able  and  indefatigable  Justice,  with  his  usual  sagacity  and  erudition, 
guided  by  the  Spanish  law,  which  had  a  bearing  and  which  he  quotes 
in  the  ^r8t  case,  and  with  which,  though  at  the  time  repealed,  our 
law  was  assimilated,  in  the  second  case  shows  that  the  second  half 
passes  to  the  wife,  because  the  husband,  by  his  misconduct,  forfeits 
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all  his  rights  thereto  in  favor  of  the  deceived  wife,  and  traDBm: 
notblDg  by  his  death  to  his  issue,  who  are  thns  excluded  from  all  i. 
heritance,  except  that  of  his  separate  property.  Patton  vs.  Phili 
1  An.  98;  Inkstein  vs.  Huhbell,  7  An.  252;  Ashton  vs.  Asbton, 
An.  187;  39  An.  1021;  3  M.  438. 

While  Reversing  the  judgment  appealed  from  and  recognizing  t 
right  of  the  plaintiff  to  one  undivided  half  of  the  property  involve 
with  a  reserve  of  her  right  to  claim  the  revenue  from  Judicial  d 
mand,  we  think  that  it  would  not  subserve  the  ends  of  justice  to  no 
»aU  her  as  to  the  rents,  but  that  it  is  preferable  to  remand  the  ca 
to  enable  her  to  prove  the  same. 

It  is,  therefore,  orcfered  and  decreed  that  the  judgment  appeal' 
from  be  reversed;  and 

It  is  now  ordered  and  adjndged  that  there  be  jadgment  in  favor 
the  plaintiff,  Joeephine  Attinger,  recognizing  her  as  the  owner  of  ti 
undivided  half  of  the  property  described  in  the  petition,  and  entitle 
to  half  of  the  net  revenues  thereof  from  judicial  demand  till  settl 
ment;  and 

It  is  further  ordered  and  adjudged  that  for  the  purpose  of  enablii 
her  to  recover  said  half  of  said  revenues,  the  case  be  remanded  f 
further  proceedings  according  to  law,  the  defendant  to  pay  costs 
both  courts. 


No.  11,042. 
Oeoroe  A.  Staples,  Executor,  vs.  Oeorqb  L.  Maybk  et  al. 

I.    A  deMnquent  tai  Uebtor,  wboae  propurt;  haa  been  TaUdly  sold  [or  tuea.  a 


practlsi'd  on  liim  uod  did  not  Injuru  blin. 
8.     Nor  can  hi'  ulillni  the  benefit  tit  acts.of  a  third  person  having  no  authority,  a 

eouni,  but  111  hia  own  right  and  for  hia  own  beneBI. 

APPEAL  from  the  Twelfth  District  Court  for  the  Parish  of  Avoyellt 
Coco,  J. 


James  Andrews,  John  C.  Ryan  and  Thorpe  &  Peierman  for  Plaint 
and  Appellant: 
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L  An  executor  has  capacity  to  institute  and  prosecute  to  judgment  real  actions 
for  the  recovery  into  the  succession  of  the  testator  of  property  in  the  hands  of 
strangers  without  joining  the  heirs  as  plaintiffs.    10  S.  R.  413. 

2.  Tender  of  the  purchase  price  is  not  always  an  essential  prerequisite  to  the  in- 
stitution of  a  suit  for  the  recovery  of  real  property.  There  are  cases  in  which 
tender  can  not  be  successfully  made.    40  An.  677. 

a.  When  third  persons  attack  contracts  for  fraud,  testimonial  proof  is  of  necessity 
admissible  to  establish  it.    30  An.  893;  2  La.  593. 

4.  The  admission  of  parol  evidence  to  defeat  written  contracts  by  proof  of  error 
or  fraud  is  a  rule  of  universal  jurisprudence,  and  when  such  evidence  is  offered 
by  third  persons  the  widest  scope  is  given  to  the  inquiry  for  the  purpose  of 
ascertaining  the  true  character  of  the  contract  and  the  intent  of  the  parties. 
Hen.  Dig.  Ev.  XV  (b)  6;  Louque's  Dig.  Ev.  XV  (a),  p.  250;  8;N.  S.  267;  13  An.  207 ;,6 
An.  710;  2  An.  4S0;  3  N.  8.  24;2  N.  8.  13;  14  La.  184. 

6.  Fraud  vitiates  all  contracts,  and  in  the  proof  of  it  the  admissions  of  the  parties, 
even  when  not  made  in  the  presence  of  each  other,  their  acts  and  actions,  are 
admissible  In  evidence.    11  An.  910;  16  An.  85. 

€.  Fraud  can  rarely  be  proven  by  direct  and  positive  testimony.  Circumstantial 
and  presumptive  evidence  is  all  that  is  necessary  to  establisb  it.  9  An.  278;  13 
An.  307;  12  B.  95. 

7.  When  evidence  from  which  fraud  may  be  held  to  result  is  udmlnistcred,  then 
the  burden  of  proof  shifts  and  the  party  against  whom  it  is  uUcged  is  called  on 
to  disprove  it.    2  La.  306. 

8.  When  a  party  has  been  arraigned  and  his  title  assailed  upon  charges  of  fraud, 
and  he  has  been  formally  cited  to  come  into  court  and  make  defence,  and  in- 
stead of  maintaining  the  bonajldea  of  his  title  he  seeks  to  get  rid  of  the  case  by 
technical  defences,  fails  to  explain  away  suspicious  circumstances,  and  offers 
noevidence  to  uphold  or  defend  the  integrity  and  good  faith  of  his  title,  the 
court  will  assume  that  the  charges  are  true,  and  that  it  was  not  within  his  power 
to  disprove  them.    41  An.  735. 


C.  H.  Chuvillon  for  Defendant  and  Appellee : 

1.  The  alleged  owner  of  property  sold  at  tax  sale  can  not  maintain  an  action  for 
its  recovery  until  he  has  tendered  to  the  purchaser  the  price  paid,  with  10  per 
cent,  interest  and  costs.  Constitution  of  187'J,  Art.  210;  Act  %  of  1882,  Sec.  62;  30 
An.  1232. 

2.  In  uU  actions  of  nullity,  rescission,  etc.,  the  plaintiff  should  drst.make  a  tender 
or  offer  of  restitution  of  what  he  had  received  in  the  transaction  sought  to  be 
annulled.  Not  only  this  must  be  done,  but  thtire  must  be  a  distinct  allegation 
showing  the  performance  of  this  requirement,  or  else  the  petition  does  not  dis- 
close a  cause  of  action.    Cross  on  Pleading,  p.  51 ;  39  An.  874. 

3.  An  excuse  for  not  making  the  required  tender  will  not  avail  in  the  face  of 
positive  law  to  the  contrarv. 

4.  It  Is  a  well  settled  doctrine  that  the  offer  to  return  consideration  received  or 
benefit  derived  is  a  condition  precedent  to  the  right  of  action  to  rescind  a  sale 
er  contract.    4  La.  196;  19  La.  281. 

6.    Redemption  of  property  sold  for  taxes  can  only  be  made  by  a  tax  debtor, 

heirs,  legatees  and  creditors. 
€.    An  allegation  that  defendant  was  not  a  creditor  of  the  succession  represented 

by  plaintiff,  whose  property  was  sold  for  taxes,  but  by  his  fraudulent  repre- 
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aJompCiOD  In  bebalt  of  t 


out  proof  of  actual  fraud ;  all  prerlous  conTCraaliDnn  being 

nlr.itC  ol  iiianilHtu  tortile  purrhaBe  or  redemption  of  real  v! 
pel  bj  parol  evidence,  cyen  when  fraud  In  tbc  alleged  ageDl 
a  luilirialadtiiiadloasaail  confessions  of  a  party  can  not  be  f 
case  where  testimonial  proof  Is  landtnlsslble,  C.  C.  2216;  3( 
lUAii.  ISTHI.a.  19C;2La.  593iC.  C,  2W0. 


B.  J.  Joffrion,  J.  C.  Cappel  and   M.  C.  Moaeley  on  the  same  eidt 

The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  Plaintiff,  suing  in  the  cnpacity  of  executor  of  Wa 
O.  Winn,  alleges  substantially: 

1.  That  the  succession  of  Winn  owned  certain  lands  in  the  pai 
of  Avoyelles, 

2.  That  in  July,  1837,  said  lands  were  lawfully  sold  for  delinqu 
taxes  due  thereon  by  said  succession,  and  were  adjudicated  to  G 
L.  Mayer  for  the  price  of  f44. 19,  who  paid  the  price  and  recei 
the  tax  collector's  deed. 

3.  That  in  December,  1887,  Mayer  executed  an  act  of  sale  of  f 
property  to  M.  C.  MoBely. 

4.  That  the  sale  to  Mosely  wasinduced  by  his  false  and  fraudul 
representation  to  Mayer  that  he  was  a  creditor  of  the  successioi 
Winn,  and,  as  such,  entitled  to  redeem  the  land  from  the  tax  sc 
that  he  tendered  the  sum  required  by  law  for  its  redemption,  i 
demanded  a  title  in  his  own  name  (or  the  protection  ot  his  righti 
creditor,  whiL'h  Mayer  accordingly  made  on  receipt  of  the  soni 
$55.43,  the  exact  sum  required  for  redemption. 

5.  That  the  effect  ot  the  sale  from  Mayer  to  Mosely  was  to  op 
ate  a  redemption  of  the  lands  from  the  tax  sale,  and  to  revest 
title  to  the  same  in  the  succession  of  Winn. 

6.  That  Mosely  was  not  a  creditor  of  the  succession  of  Winn 
otherwise  authorized  to  act  for  it. 

7'.  That  in  October,  18S9,  Mosely  sold  a  part  of  those  lands  to  G 
L.  Mayer  and  C.  P.  Couvillon  for  the  price  of  |600. 

8.  That  Mayer,  well  knowing  that  Mosely  had  no  title  in  Ian 
the  lands,  acquired  none  under  the  sale  to  him. 
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9.  That  Couvillon  took  his  title  burdened  with  the  same  knowl- 
edge, ''inasmach  as  by  the  express  terms  of  the  act  he  assumed  all 
rifiks  of  title  and  released  Mosely  from  every  obligation  of  war- 
ranty," 

On  these  averments  he  asks  for  judgment  decreeing  the  property 
to  belong  to  the  succession  of  Winn,  annulling  the  sale  from  Mosely 
to  Mayer  &  Oouvillon,  and  compelling  the  reconveyance  of  title  to 
the  succession. 

Various  exceptions  and  defences  were  interposed,  of  which  we 
need  consider  but  one — the  exception  of  no  cause  of  action. 

It  is  clear  to'  our  minds  that  if  all  the  averments  of  the  petition 
were  established,  they  would  authorize  no  relief  in  favor  of  plaintiff. 

The  allegation  that  the  sale  from  Mayer  to  Mosely  operated  a  re- 
demption, vesting  title  in  the  succession,  is  a  mere  averment  of  law, 
entirely  unwarranted. 

It  is  apparent  the  act  is  not,  and  does  not  purport  to  be,  a  redemp- 
tion deed.  It  is  an  act  of  sale  for  a  fixed  price,  which  Mayer  had  a 
right  to  make  and  which  he  did  make. 

The  utmost  that  can  be  said  of  it  is  that  Mayer  was  induced  to 
sell  by  the  fraudulent  representation  of  Mosely  that  he  was  a  cred- 
itor of  the  succession  of  Winn,  and,  as  such,  was  entitled  and  ready 
to  redeem. 

This  might  furnish  good  ground  for  an  attack  on  the  sale  by  Mayer 
on  the  ground  of  fraud ;  but  we  are  at  a  loss  to  perceive  what  ground 
of  complaint  it  affords  the  succession.  The  sale  to  Mosely  did  not 
put  the  succession  in  duriori  caau,  or  affect  its  rights  in  any  manner. 
The  validity  of  the  tax  sale  is  not  questioned.  It  divested  the  title 
of  the  succession,  subject  only  to  the  right  of  redemption  within  the 
term  fixed  by  law. 

The  sale  to  Mosely  did  not  impair  or  abridge  this  right  in  any  way. 
It  is  not  pretended  that  the  succession  ever  exercised,  or  intended 
to  exercise,  its  right  of  redemption  within  the  delay  allowed.  It  is 
not  claimed  that  the  transaction  between  Mayer  and  Mosely  had  any 
influence  or  effect  in  preventing  its  doing  so,  or  was  even  known 
until  long  after  the  delay  had  expired. 

What  injury  has  the  succession  suffered?  It  stands  precisely  in 
the  same  position  in  which  it  would  stand  if  none  of  these  transac- 
tions had  occurred.  It  has  lost  the  land,  not  by  the  effect  of  the 
transactions  assailed,  but  solely  by  the  effect  of  the  tax  sale  and  by 
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failore  to  redeem  within  the  legal  delay.  It  is  attacking 
)ged  fraud  which  was  not  practised  npon  It  and  did  not  inja 
iny  manner.  It  is  claiming  the  benefit  ot  acts  done  by  a  t 
:son  having  no  anthoritj,  and  under  no  obligation,  to  act  tc 
],  npon  Its  face,  Dot  done  in  Its  name  or  tor  ita  account,  bat 
sively  in  his  own  right  as  a  purchaser  under  a  valid  contrai 
s. 
Indgment  affirmed. 

No.   11,028. 

Daroantei.  bt  al.  vs.  The  People's  Slauohter  House 

Refriqeratinq  Coupany  et  alb. 


Artiule  ■;«  ot  the  Uonstltullon 

dolcguiEB  to  tboclty  ot  Non- Orleans  th 

and  eieluslvu  polio©  power  In 

ibtri^nt  iu  tbe  aorerttgn  over  the  wli 

ot  alMUBliCcrlu«  anlmala  wlttii 

n  Ibe  corporate  UmlCB,  !>ub}i.-c[  to  no 

except  (Uut  Itopoaoil  by  tbe  l« 

riQS  ot  tba  article  Itaell. 

TliedeclalonottheU.  B.  9upr 

uiac  <'ourt  In  tbe  alaugbtor  liouae  ei 

tlmt  tbla  poliop  powar  Is  inort 

thiscaee. 

The  llinltatlona  Imposed  on 

1  than  ample  lo  cover  the  ordinancea 

Che  power  by  Art.  US  are  tbroc.  viz. 

moDopolv  or  exclusive  priTi 

\f^i!  ahall  be  granted.  2.  Tbuc  tba  bus 

I.  Tliat  the  city's  action  niusi  reeeire  Che  approval  of  tbe  Board  of  Health. 
Nothing  In  these  ordlnanees  uialies  the  K''ant  Co  ilefendaiiCij  mooopolo 
eiclualve.  or  restricts  Che  business  to  their  lands  or  houses.    Tbe  city  re 


■son  la  be  lore  us  c 

omplainlng  of  an; 

f  intringet 

DenC< 

:>l  bis  eg 

nnl  rigl 

slauitbtering.    Wt 

!  will  deter 

cverbsppen.    Tbe 

<  unreslric 

ted  rl 

ght  to  al 

11  p.T^o 

within  tbo  limits 

dcBlnniilm 

Blieve,  Che  ln]uric 

B  complained  of  by  these  phi 

inCiftt 

■civedtbeconcurr 

cnt  approval  of 

tbeBoai 

■a  of  Hi 

Et  that  this  appro 

valwaa  only  Riven 

after  hnvl 

ingbt 

:en  drat  : 

refused 

city  did  not  rep( 

1  tbe  same;  and  i 

■emalning  Inottecti 

,11  acq 

ory  force  as  soon 

aa  it  received  the  • 

cooourrem 

t  approval  of  tbe  Boa 

Health. 

The  Gonsticutlon  fl 

When  the  ordlnan 

ment  Is  satlsfled. 

The  function  eierclsed  by  (be  Board  ot  Health   is  not  properly  legtali 

The  board  can   not  pass  or  amend  Che  ordinance.    ICcan  only  say  whet] 

approves  or  disapproves. 

While  tbe  valid  legislative  authority  aader  wblob  detciidancs  act  ma] 

eietnpt  them  from  compensatory  llablllcy  tor  private  Injuries  Innictt 

ochera.  It  la  a  complete  bar  Co  ah  Injunction  in  advance. 
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10.  The  principle  that  a  party  may  prevent  by  injunction  the  doing  of  an  act 
which  would  give  him  a  claim  for  damages  must  be  confined  to  unlawful  acts. 
The  acts  here  sought  to  be  enjoined  are  strictly  lawful,  made  so  by  the  valid 
ordinances  passed  under  constitutional  authority. 

11.  It  would  be  a  complete  nullification  of  the  power  granted  by  the  Constitution 
if  private  parties  might  enjoin  in  advance  the  execution  of  ordinances  passed 
in  pursuance  thereof. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Henry  Denis  for  Plaintiffs  and  Appellants: 

1.  Under  Art.  248  of  the  Constitution  and  the  charter  of  the  city  of  New  Orleans^ 
Act  of  1882,  the  council  has  the  power  to  regulate  the  slaughtering  of  animals 
within  the  limits  of  thecity,  but  not  to  establish  any  particular  slaughter  house 
The  power  to  i  egrnlate  is  distinct  from  the  power  to  establish  or  create.  Dillon, 
Mnnic.  Corp.,  Sees.  362  and  380,  ei  teq.;  First  Municipality  vs.  Cutting,  4  An.  336; 
Chicago  vs.  Rumpff ,  46  III.  90. 

2.  The  city  of  New  Orleans  can  not  grant  a  franchise  unless  the  power  has  been 
delegated  to  it  by  the  State.    Tilton  vs.  B.  R.  Co.,  36  An.  1069. 

3.  A  private  nuisance  may  be  prevented  or  abated  by  injunction  even  when  it  is 
established  under  legal  authority.  Blanc  vs.  Murray, .%  An.  162;  Baltimore  R. 
R.  Co.  vs.  Church,  108  U.  8.  317. 

4.  A  slaughter  house  in  the  midst  of  residences  is  necessarily  a  private  nuisance. 
Villavaso  vs.  Bartbet,  39  An.  247 ;  Wood  on  Nuisances,  Sec  751,  e/«eg. ;  High  on 
Injunctions,  Sec.  772,  et  seq, 

5.  A  party  can  always  prevent  by  injunction  the  performance  of  an  act  which,  if 
done,  would  give  him  a  claim  for  damages.  Carraby  vs.  Morgan,  5  N.  S.  601; 
Slaughter  House  Co.  vs.  Larrieuz,  30  An.  800,  and  oases  cited  therein. 


E.  Howard  McCaleb  on  the  same  side: 

1.  In  exercising  *'  the  power  of  regulating  the  slaughtering  of  cattle  and  other  live 
stock"  delegated  by  the  Constitution  the  oity  of  New  Orleans  can  not  create  a 
monopoly,  nor  restrict  the  business  to  the  land  or  bouses  of  any  individual  or 
corporation.  Constitution,  Art.  248.  The  city  was  only  authorized  to  pass 
general  ordinances  upon  this  subject,  permitting  all  persons  desiring  to  do  so 
to  engage  in  the  business  within  the  locality  selected  upon  an  equal  footing^ 
Bobject  to  the  same  restrictions  and  regulations.  The  council  can  not  grant 
this  right  to  one  and  withhold  it  from  all  others  without  violating  the  Consti- 
tution, which  recognizes  the  great  principle  of  republican  government— equal 
rights  to  all;  special  privileges  to  none. 

2.  The  Board  of  Health  has  never  concurred  In  the  ordinances  designating  the 
place  for  slaughtering,  and  defendants*  grant  is  therefore  Imperfect  and 
incomplete,  for  the  reasons: 

(a)  That  concurrence  having  been  refused  on  the  14th  of  May  by  the  Board 
of  Health,  and  the  city  notified,  it  was  too  late  to  reconsider  the  vote  and  con 
eur  on  the  8th  of  October  following  (twenty-one  meetings  having  been  held  In. 
the  interim). 
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(6)  The  y  »HS  and  nays  having  been  called  on  the  motion  to  concur,  a  motion  to 
reconsider  could  only  be  made  by  a  person  wlio  voted  on  the  prevailing  side, 
and  not  by  a  new  member— not  present  when  the  original  vote  was  taken. 
Fish's  Am.  Manual  of  Parliamentary  Law,  p.  91. 

((';  If  the  motion  to  concur  had  been  adopted,  it  could  not  have  been  recon- 
sidered five  months  thereafter  (twenty-one  meetings  having  intervened),  "for 
action,  partaking  of  the  nature  of  a  contract,  can  not  be  reconsidered."  Fish's 
Am.  Manual,  p.  45.    Argumentum  e  conrerao  ralebcU. 

<fl)  In  designating  the  places  for  slaughtering,  the  City  Council  and  Board  of 
Health  occupy  the  same  relation  toward  each  other  as  the  two  bouses  of    a 
legislative  assembly:  where  one  house  has  refused  to  concur  in  a  bill  originat- 
ing in  the  other,  and  it  has  been  returned,  it  can  not  be  reconsidered  and  again 
acted  upon  without  first  recalling  and  obtaining  possession  of  the  bill.    Ko 
action  can  Ijc  had  upon  a  bill  which  is  no  longer  in  possession  of  the  House^ 
(Ciislilng's  I,aw  and  Practice  of  Legislative  Assemblies,  1274.)    Tine  Board  of 
Health  could  not  reconsider  and  reverse  its  action,  refusing  to  concur  in  the 
ordinance  in  question,  after  notification  to  the  city,  without  first  recalling  and 
getting  possession  of  the  ordinance. 

(f)  An  interpretation  previously  placed  upon  a  parliamentary  rule,  relative  to 
motions  to  reconsider  by  the  Board  of  Health,  will  be  followed  In  case  of  doubt. 
(./■)  If  the  ordinance  relied  upon  by  defendants  has  never  been  legally  con- 
curred In  by  the  Board  of  Health,  the  preventive  writ  of  injunction  sued  out  in 
this  case  should  be  perpotuiiied.  :^7  An.  2S0;  Wood  on  Law  of  Nuisances,  Sees. 
7S8,  781),  7?K), 


J.  R.  Beckwith  for  Defendants  and  Appellees: 

1.  The  municipal  and  health«authorilies  of  the  city  of  New  Orleans  and  parish  of 
Orleans  are  vested  by  law  with  the  control  and  regulation  of  slaughter  houses 
and  the  slaughtering  of  aninmls  for  human  food  in  the  city  and  parish  of  Or- 
leans, and  have  authority  to  designate  the  locality  in  which  slaughtering  shall 
be  carried  on.    State  Constitution,  Art.  248;  C.  C.  669. 

2.  The  police  authorities  having  licensed  and  authorized  the  establishment  of 
slaughter  houses  witliin  prescribed  limits, the  industry  can  be  lawfully  carried 
on  within  the  limits  prescribed,  and  neither  the  public  nor  any  individual  can, 
■while  the  license  lasts,  interfere  by  an  injunction  to  prevent  the  establishment 
of  the  business  if  carried  on  within  the  .scope  of  the  license.  Their  only  action. 
If  any,  is  an  action  for  damages,  if  the  business  is  neglig«»ntly,  carelessly  or 
Improperly  carried  on  so  as  to  cause  more  damage  than  is  incident  to  the  busi- 
ness carefully  and  properly  conducted,  nor  until  they  have  actually  suffered 
such  damage  from  such  cause.  Rol^b.  vs.  Carnegie  A  Co.,  22  Atlantic  Rep.  649, 
651;  Coal  Company  vs.  Sanderson,  lU  Ta.  State  Rep.  126;  6  Atlantic  Kep.  4d3; 
Huckenstine's  Ai)pertl,  7U  l*a.  State  Hep.  102;  Railroad  ('o.  vs.  Lippincott,  116  Pa. 
state  Rep.  472;  Hallentine  vs.  \VeI)b,  47  N.  W.  Rep.  485;  Attorney  General  vs. 
Nichol,  6  Ves.  342;  Zabriskle  vs.  Hallway  Co  ,  IH  New  .Jersey  Kq.  314;  2  Story 
Kquity  .Jur.,  Sec.  9i:r>;  (iilbert  vs  Slioweruian.  2:t  Mich.  44s:  Cleveland  vs.  Gas- 
light Co.,  20  New  Jersey  K(|.  20r. :  Hex  v.^.  Rease,  4  B.  and  Ad.  ;^i:  Rex  vs.  Morris 
4  B.  and  Ad,  441 :  State  vs.  Turnpike  C<».,24  N.  .1.  L.  547;  Commonwealth  vs.  Han- 
cock Free  Bridge,  2  Cray  (Miss  )  58;  State  vs.  Scott,  2  Swan  (Tenn.)332;  State 
vs  rarrott,  71  N.  C.  Hll;  People  vs.  (Gaslight  Co.,  64  Burt.. '>5;  Imperial  Gas  Co. 
vs.  Broadbent,  7  H.  L.  6or>;  (^arhart  vs.  Gaslight  Co.,  22  Burt.  297;  People  vs. 
Piatt,  17  Johns,  r.»5  ;  D  ivis  vs.  Mayor.  14  N.  Y.  ."•(H*,;  Harris  vs.  Thompson,  {*  Burt. 
.^'iO. 


NEW   ORLEANS,  MAY,  1892.  636 


Darcantel  et  al.  vs.  Slaughter  House  Co.  et  als. 


The  opinion  of  the  court  was  delivered  by 

Fenner,    J.     The    following  ordinance  and  amending  ordinance 
vere  adopted  by  the  City  Council  of  New  Orleans : 

No.  5180 — Council  Series. 
'^  Whereas,  The  sanitary  conditions  and  conveniences  of  slaughter 
houses  sapplying  this  city  are  defective  and  obsolete,  and  consti- 
tute a  mc^nopoly  contrary  to  Art.  248  of  the  Constitution  of  Louisi- 
ana; and 

*'  Whereas,  The  inspection  now  provided  by  law  is  deficient  and 
beyond  the  control  of  the  city  of  New  Orleans ;  and 

'^  Whereas,  It  is  of  vital  importance  that  all  the  articles  of  human 
food  be  subjected  to  a  right  inspection ;  and 

"  Whereas,  Article  248  of  the  Constitution  guarantees  to  every 
parish  and  municipality  the  undoubted  right  and  privilege  to  es- 
tablish slaughter  houses  within  the  respective  limits ;  therefore 

*'  Section  1.  Be  it  resolved,  That  permission  is  hereby  granted  to 
A.  J.  Forstall,  Pierre fLanaux,  J.  W.  Westerfield,  J.  Trisconi,  their 
heirs  and  assigns,  for  the  term  of  fifty  years,  to  construct,  use,  main- 
tain and  operate  a  plant  for  the  landing,  penning,  sheltering  and 
slaughtering  of  all  kind  of  live  stock;  to  construct,  use,  maintain 
and  operate,  in  connection  with  the  above  plant  for  the  manufacture 
of  ice  and  other  cooling  and  refrigerating  substances,  with  a  view  of 
keeping,  preserving,  refrigerating  or  freezing  the  carcasses  or  other 
parts  of  the  various  animals  slaughtered  in  said  above  mentioned 
establishment;  and  to  sell  or  dispose  of  to  others  the  meats  so 
slaughtered  or  refrigerated,  and  also  the  ice  and  other  refrigerating 
substances  which  may  be  in  excess  of  their  consumption;  and  gen- 
erally to  conduct  and  carry  on  a  slaughtering  and  refrigerating  busi- 
ness in  all  its  branches,  storing,  importing  and  exporting. 

"  Sec.  2.  Be  it  further  reaolvedy  That  the  said  persons  or  cor- 
poration shall  execute  a  bond  with  one  or  more  good  and  solvent 
sureties  to  the  satisfaction  of  his  honor  the  mayor,  in  favor  of  the 
city  of  New  Orleans,  in  the  sum  of  twenty  thousand  dollars  ($20,000) , 
conditioned  that  the  said  persons  or  corporation  shall  not  at  any 
time  sell,  transfer  or  dispose  of  this  franchise  to  any  persons  or  cor- 
poration, except  for  the  purpose  of  organizing  a  company  or  cor- 
poration to  carry  into  effect  this  resolution,  and  in  any  case  of  sale, 
disposition  or  transfer,  for  any  other  purpose,  this  resolution  shall 
become  null  and  void,  and  shall*  be  of  no  force  or  effect. 


I 


I 


I 
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''  Sec.  8.     Be  it  further  resolved^  That  there  shall  be  appointed   t>y 
the  Board  of  Health  and  confirmed  by  the  City  Council  a  special 
inspector  who  shall  be  a  veterinary  surgeon,  or  a  person  skilled   in 
the  knowledge  of  the  diseases  of  cattle,  whose   duty  it  shall  be   to 
inspect  the  carcasses  and  interior  organs  of  all  animals  intended 
for  food,  and  who  shall  have  power  to  destroy  and  throw  away  any 
diseased  or  unhealthy  meat  unfit  for  food;  that  the  Board  of  Heal  tb, 
with  the  concurrent  approval  of  the  City  Council,  or  either,  sball 
have  the  right  to  remove  said  inspector  for  cause;  that  said    in- 
spector shall  receive  a  salary  to  be  fixed  by  the  City  CouncU,  and 
which  shall  not  exceed  the  sum  of  one  hundred  dollars  per  montli, 
to  be  paid  monthly  through  the  treasury  of  the  city  by  the  persons 
or  corporation  availing  themselves  of  the  privileges  of  this  ordinance. 
It  being  well  understood  that  this  shall  in  no  manner  dispense  with 
the  inspection  now  provided  by  law. 

'^  Sec.  4.  Be  it  further  resolved.  That  all  pen  slaughter  houses, 
refrigerators,  constructed  and  operated  under  this  ordinance  shall  be 
constructed  upon  plans  and  specifications  approved  by  the  City 
Council  and  the  Board  of  Health;  and  shall  be  supplied  with  all 
modern  conveniences  necessary  to  carry  on  the  business  contem- 
plated, and  to  remove  daily,  according  to  law,  all  the  offal,  drop- 
pings and  blood  from  slaughtered  animals. 

'^  Sec.  5.  Be  it  further  resolved,  That  there  shall  not  be  allowed 
within  a  radius  of  two  thousand  feet  of  said  slaughter  houses  and  re- 
frigerators any  establishment  for  rendering  dead  animals,  or  those 
known  as  bone  yards. 

**  Sec.  6.  Be  it  further  resolved,  That  all  ordinances,  or  parts  of 
ordinances,  in  conflict  with  the  provisions  of  this  ordinance,  and  es- 
pecially Ordinance  No.  7336,  A.  S.,  entitled  'An  ordinance  designat- 
ing the  places  of  slaughtering  animals  intended  for  food  in  the  parish 
of  Orleans,  under  Art.  248  of  the  Constitution.' 

"And  Ordinance  No.  1409,  C.  S.,  entitled  'An  ordinance  regulat- 
ing the  slaughtering  of  animals  within  the  limits  of  the  city  of  New 
Orleans. 


> 


'^  And  providing  for  the  designation  of  the  places  for  slaughtering 
the  same,  and  repealing  all  provisions  of  Ordinance  No.  7876,  A.  8., 
adopted  October  13,  1881,  and  Ordinance  No.  7437,  A.  8.,  adopted 
November  18,  1881,  designating  the  territorial  limits  within  which, 
slaughtering  could  be  done  within  the  city  of  New  Orleans. 
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''And  Ordinance  No.  2709,  C.  S.,  granting  permission  to  Lonis 
Barthet  to  reopen  and  operate  a  slaughter  house  under  certain  con- 
ditions, within  the  city  of  New  Orleans. 

"And  Ordinance  No.  2911,  C.  S.,  granting  permission  to  any  per- 
son or  persons,  etc.,  to  erect  slaughter  houses  within  certain  limits. 

"And  Ordinance  No.  3710,  C.  S.,  granting  permission  to  the  New 
Orleans  Slaughter  House  and  Live  Stock  Company,  Limited,  to  erect 
and  operate  a  slaughter  house  under  certain  conditions  and  restric- 
tions, be  and  the  same  are  hereby  repealed,  except  in  so  far  as  this 
may  affect  any  and  all  slaughter  houses  now  operated  in  this  city, 
under  any  ordinance,  resolution  or  State  law." 

No.  5242 — Council  Series. 
^*  An  ordinance  amending  and  re-enacting  Ordinance  No.  5180, 0.  S., 
granting  permission  to  A.  J.  Forstall  and  others  to  erect  and 
maintain  a  plant  for  the  slaughtering  of  cattle,  etc. : 

"Be  it  ordained  by  the  Qoutf^nl  of  the  City  of  New  Orleans,  That 
Ordinance  No.  5180,  C.  S.,  be  and  is  hereby  amended  by  adding,  after 
the  last  word  in  Sec.  1,  the  following:  '  Within  the  area  comprised 
between  the  Mississippi  river  and  St.  Claude  street,  the  projected 
line  of  Caffin  avenue  and  Adams  street,  in  the  third  municipal  dis- 
trict of  this  city.' 

"Be  it  further  ordained,  etc,.  That  Ordinance  No.  5180,  C.  S.,  as 
herein  amended,  be  and  is  hereby  re -enacted,  and  shall  not  be  con- 
strued as  granting  ^  exclusive  privileere. 

"  Adopted  by  the  Council  of  the  city  of  New  Orleans,  April  21, 
1891." 

These  ordinances  were  approved  by  the  Board  of  Health  in  the 
following  resolution : 

"Whereas,  It  is  important  and  indispensable  for  the  health  of 
the  inhabitants  of  the  city  of  New  Orleans  that  the  inspection  of  the 
sanitary  condition  of  all  animals  destined  to  be  slaughtered  for  human 
food,  before  slaughter,  as  well  as  the  inspection  of  animal  food  and 
meats  intended  for  consumption  as  human  food  by  the  inhabitants 
of  this  city,  shonld  be  under  the  complete  control  of  the  board  and 
within  its  territorial  jurisdiction,  and  the  inhabitants  of  this  city 
ought  to  have  better  protection  against  the  spread  of  disease, 
through  the  medium  of  diseased  animal  food,^han  can  be  expected 
from  the  action  of  the  health  officers  of  rural  parishes,  acting  beyond 
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the  local  jorisdlctlon  of  the  authorities  of  the  parish  of  Orleans  and 
not  having  local  interest  therein ; 

^^  Beit  resolved^  That  this  board  reconsider  its  action  in  the  matter 
of  the  application  of  A.  J.  Forstall,  Pierre  Lanaux,  J.  M.  Westerr 
field  and  J.  Trisconi,  the  persons  named  in  the  ordinance  of  the  city 
of  New   Orleans,   No.  6180,   Council  Series,    adopted  respectively 
March  31,  1891,  and  April  21,  1891,  for  the  action  of  this  board, 
under  Art.  248  of  the  Constitution  of  the  State,  in  approval  of  the 
location  of  the  slaughter  house  provided  for  in  said  city  ordinances 
'  within  the  area  comprised  between  the  Mississippi  river  and  St. 
Claude  street,  the  projected  line  of  Caffin  avenue  and  Adams  street, 
in  the  third  municipal  district  of  this  city,'  and  acting  under  the  aa- 
thority  conferred  on  this  board  by  Art.  248  of  the  Constitution  and 
the  law  of  the  State,  does  now  concur  with  the  council  of  the  city  of 
New  Orleans  in  said  ordinance  designating  the  place  for  slaughtering 
as  located  in  said  Ordinance  No.  5180,  Council  Series,  as  amended  by 
said  Ordinance  No.  6242,  Council  Series^  approved  April  22,  1891, 
subject  to  all  of  the  conditions  and  restrictions  contained  therein. 
The  board  reserving  to  itself  the  full  right  to  the  inspection  of  all 
plans  for  the  construction  of  said  slaughter  house,  and  requiring  the 
same  to  embody  and  contain  the  most  approved  modern  devices  and 
appliances  for  maintaining,  not  only  the  sanitary   conditions   and 
health  of  animals  before  slaughter,  but  the  preservation  of  meats 
between  slaughter  and  sale  aud  the  prompt  removal  and  disposition 
of  blood  and  all  other  offal,  and  the  perfect  cleanliness  of  the  live 
stock  stalls  and  the  premises  and  surroundings  (but  any  officers  or 
committee  of  this  board,  or  any  other  officer   designated  by   this 
board,  shall  at  all  times,  and  without  previous  notice,  have  free  access 
to  all  parts  of  said  premises  for  purposes  of  inspection  and  report  to 
this  board),  and  the  proprietor  or  proprietors  of  said  slaughter  house 
shall  promptly  comply  with  any  order  or  request  of  this  board  in  any 
matter  relating  to  the  sanitary  conditions  of  said  premises,  whether 
it  relates  to  the  slaughtering,  removal  of  offal  or  the  condition,  sur- 
rounding  or   health   of   animals   before   slaughter   or  meats    after 
slaughter,  with  the  right  to  condemn  all  diseased  animals  and  meats 
determined  to  be  not  fit  for  human  food,  besides  to  exercise  all  other 
rights  and  powers  conferred   on  the  board  by  the  Constitution  and 
laws  of  the  State,  and  that  the  mayor  and  City  Council  be  notified  of 
this  action.'' 
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Under  these  ordinances  the  defendants  were  about  to  proceed  in 
the  establishment  of  a  slaughterhouse  in  conformity  therewith,  when 
the  plaint ifiPs,  who  are  property  owners  and  residents  in  the  vicinity 
of  the  premises,  brought  this  suit  to  restrain  them  by  injunction. 

From  a  judgment  of  the  District  Court  dissolving  the  injunction 
and  rejecting  their  demand  the  plaintiffs  appeal. 

The  grounds  of  injunction,  so  far  as  pressed  in  this  court,  are  three, 
viz. : 

1.  That  the  ordinance  of  the  City  of  New  Orleans  granting  to  the 
defendants  the  right  to  establish  the  said  slaughter  house  is  illegal 
and  unconstitutional. 

2.  The  Board  ot  Health  has  never  concurred  in  the  ordinances 
designating  the  place  for  slaughtering,  and  defendants'  grant  is 
therefore  imperfect  and  incomplete. 

S.  That  the  establishment  of  a  slaughter  house  in  the  immediate 
vicinity  of  the  plaintiffs'  residences  would  constitute  an  intolerable 
nnisance,  which  they  have  the  right  to  enjoin,  even  if  it  were  to  be 
established  under  legal  authority. 

We  shall  consider  the  several  grounds  in  the  above  order. 

I. 

Article  248  of  the  Constitution  provides  that:  *'  The  police  juries 
of  the  several  parishes,  and  the  constituted  authorities  of  all  incor- 
porated municipalities  of  the  State,  shall  alone  have  the  power  of 
regulating  the  <ilaughtering  of  cattle  and  other  live  stock  within  their 
respective  limits;  provided,  no  monopoly  or  exclusive  privilege  shall 
exist  in  this  State,  nor  such  business  be  restricted  to  the  land  or 
houses  of  any  individual  or  corporation;  provided,  the  ordinances 
designating  the  places  for  slaughtering  shall  obtain  the  concurrent 
approval  of  the  Board  of  Health  or  other  sanitary  organization." 

In  construing  the  scope  and  meaning  of  this  article,  this  court  ha» 
already  used  the  following  strong  and  emphatic  language : 

'^  From  the  language  of  the  article  it  appears  that  the  framers  of 
the  Constitution  intended  to  vest  in  the  enumerated  subdivisions  ot 
the  State,  within  their  respective  limits,  the  whole-  power  inherent 
to  a  sovereign  touching  the  regulation  of  the  slaughtering  of  animals 
for  food.  The  power  thus  delegated  is  as  complete,  unrestrained 
and  unshackled  as  it  originally  existed  in  the  State  itself,  and  its 
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exercise  can  be  circumscribed  by  no  limits  or  conditions  which  could 
not  apply  to  the  State  or  to  the  sovereign  whence  it  emanates. 

*'  Its  description  in  American  jarisprudence  is  the  police  power, 
a  governmental  power  which  can  not  be  the  subject  of  a  contra.ot>, 
and  to  the  exercise  of  which  no  estoppel  can  be  interposed."  Villa- 
yaso  vs.  Barthet,  39  An.  252. 

We  have  thus  held  that  the  Constitution  of  the  State  confers  upon 
the  City  of  New  Orleans  the  whole  police  power  over  this  subject, 
which  belongs  to  the  State  herself,  and  subject  to  no  limitations 
except  those  expressly  imposed  by  the  terms  of  the  constitutional 
grant  itself. 

When  we  inquire  into  the  nature  and  extent  of  the  police  power 
over  this  subject  inherent  in  the  State,  in  abnence  of  voluntary  abdi- 
cation or  limitation  thereof  by  her  organic  law,  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  famous  Slaughter  houae 
cases  shows  that  it  is  more  than  ample  to  authorize  such  an  exercise 
thereof  as  is  presented  by  the  ordinance  under  consideration,  and 
places  it  beyond  question  that  the  ordinance  violates  no  provision  of 
the  Constitution  of  the  United  States.  Slaughter  House  Cases,  16 
Wall.  36. 

This  decision  further  eliminates  all  applicability  of  the  following 
decisions,  and  others  like  them,  to  the  instant  case :  Yick  Wo  vs. 
Hopkins,  118  U.  S.  356;  State  vs.  Mahner,  43  An.  496;  State  vs. 
Garibaldi,  44  An. 

These  latter  cases  relate  to  such  businesses  as  laundries,  dairies 
and  private  markets,  as  to  which  the  necessity  of  police  control  is 
less  exigent,  and  moreover,  the  municipal  ordinances  therein  in- 
volved were  not  sustained  by  any  such  broad  grant  of  power  as  that 
delegated  by  our  Constitution  over  the  subject  of  slaughter  houses. 

Our  inquiry  is,  therefore,  narrowed  to  the  question  whether  or  not 
the  ordinance  violates  Art.  248  of  the  State  Constitution. 

When  we  analyze  that  article,  we  find  only  three  limitations  im- 
posed on  the  city*s  power  over  this  subject,  which,  as  above  shown, 
we  have  held  to  embrace  the  whole  police  power  of  the  State,  ex- 
cept so  far  as  thus  limited. 

These  limitations  are : 

1.  That  no  Tnonopoly  or  exclusive  privilege  shall  be  granted. 

2.  That  the  business  shall  not  be  restricted  to  the  land  or  houses 
of  any  individual  or  corporation. 
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3.  That  tbe  city's  action  must  receive  the  concurrent  approval  of 
the  Board  of  Health. 

The  Ck>ii8titntion  imposes   no  other  limitations  and  we  can  add 
none. 

These  ordinances  simply  grant  to  certain  persons,  who  applied  for 
the  same,  the  privilege  of  establishing  and  operating  a  slaughter 
house  wltbin  certain  designated  limits,  upon  certain  terms  and  con- 
ditions. No  monopolous  or  exclusive  privilege  is  conferred  by  either 
the  terms  or  any  possible  construction  of  the  ordinance,  nor  does  it 
coQiiun  any  provision  restricting  the  business  of  slaughtering  to  the 
land  or  houses  of  defendants.  Nothing  prevents  the  city  from  per- 
mitting the  establishment  of  other  slaughter  houses  by  other  persons, 
either  ^within  the  limits  designated  or,  for  that  matter,  elsewhere. 

The  decision  in  the  slaughter  house  cases,  above  referred  to,  dis- 
tinctly recognized  the  right  of  the  State,  in  the  exercise  of  its  in- 
herent   police   power,  to  establish   public   slaughter  houses  or  to 
delegate  the  power  of  establishing  such  either  to  a  municipal  cor- 
poration, or  to  a  private  corporation  or  to  individuals;  and  the  court, 
in  commenting  on  the  statute   then  before  it,  proceeded  to  say : 
'*  Unless,  therefore,  it  can  be  maintained  that  the  exclusive  privilege 
granted  by  this  charter  to  the  corporation  is  beyond  the  power  of 
the  Legislature  of  Louisiana,  there  can  be  no  just  exception  to  the 
validity  of  the  statute." 

The  dissenting  justices  in  that  case  did  not  question  the  general 
power  of  the  ^tate  over  this  subject,  save  in  the  single  feature  of 
the  exdusiveness  of  the  grant. 

On  the  contrary,  in  a  later  case,  Mr.  Justice  Field,  who  was  the 
o^an  of  the  dissenting  justices,  said:  ''  No  one  of  the  judges  who 
then  disagreed  with  the  majority  of  the  court  denied  that  the  States 
possessed  the  fullest  power  ever  claimed  by  the  most  earnest  ad- 
vocate of  their  reserved  rights  to  prescribe  regulations  affecting  the 
health,  the  good  order,  the  morals,  the  peace  and  the  safety  of  so  - 
ciety  within  their  respective  limits.  *  ♦  *  rjij^^  ^^^  ^f 
Louisiana  required  that  the  slaughtering  of  cattle  and  the  prepara- 
tion of  animal  food  for  market  should  be  do'ne  outside  the  limits  of 
the  city  of  New  Orleans.  It  was  competent  to  make  this  requirement, 
and  furthermore  to  direct  that  the  animals,  before  being  slaugh- 
tered, should  be  inspected  in  order  to  determine  whether  they  were 
in  fit  condition  to  be  prepared  for  food.  The  dissenting  judges  in  the 
41 
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filanghter  house  cases  found  no  fault  with  these  provisions,  but,    on 
the  contrary,  approved  of  them. 

"  Had  the  act  been  limited  to  them,  there  would  have  been  no. 
dissent.  But  it  went  a  great  way  beyond  them.  It  ereatrd  a  cor- 
poration, and  gave  to  it  an  exclusive  right  for  twenty -five  years  to 
keep  within  an  area  of  1115  square  miles,  a  place  where,  alon^j 
animals  intended  for  slaughter  coild  be  landed  and  sheltered,  and 
where,  aZone,  they  could  be  slaughtered  and  their  meat  prepared  for 
market."     Butchers'  Co.  vs.  Orescent  City  Co.,  Ill  U.  S.  764. 

In  the  case  just  cited,  the  unanimous  court  held  that  the  provision 
of  Art.  268  of  our  present  Constitution,  repealing  the  "  monopoly 
features"  in  the  charter  of  this  and  of  other  corporations,  was  valid 
and  effective,  but  shorn  of  these  *'  monoi>oly  features,"  no  one  ques- 
tions that  the  charter  remains  otherwise  in  force,  and  secures  the 
right  of  the  company  to  continue  its  businessatleast  until  withdrawn 
by  competent  authority. 

Inasmuch  as  the  ordinances  now  under  consideration  contain  no 
"  monopoly  features,"  it  can  not  be  doubted  that  they  would  be 
sustained  by  the  Supreme  Court  of  the  United  States. 

**A  monopoly,"  says  Justice  Field,  *•  is  defined  to  be  an  institution 
or  allowance  from  the  sovereign  power  of  the  State,  by  grant,  com- 
mission or  otherwise,  to  any  person  or  corporation  for  the  sole  buy- 
ing, selling,  making,  w^orking  or  using  of  anything  whereby  any 
person  or  persons,  bodies  politic  or  corporatt?,  are  sought  to  l)e  re- 
strained of  any  freedom  or  liberty  they  had  before,  or  hindered  in 

their  lawful  trade." 

No  allowance  of  any  such  sole  or  exclusive  right  is  contained  in 
these  ordinances.  No  person  is  restrained  of  any  freedom  or  liberty 
they  had  before  or  is  hindered  in  any  lawful  trade. 

The  most  that  can  be  said  is  that  the  ordinances  do  not  expressly 
confer  upon  others  than  the  defendants  the  present  riglit  to  establish 
slaughter  houses  within  the  limits  designated.  Non  constat  that 
others  wish  to  do  so,  or  have  applied  and  been  refused,  or  will  en- 
counter any  hindrance  whatever  in  doing  it.  It  will  be  time  enough 
for  us  to  pass  upon  such  issues  when  they  arise.  Certainly  these 
plaintiffs  set  up  no  infringement  of  their  rights  in  this  respect.  The 
unrestricted  privilege  of  establishing  slaughter  houses  within  the 
limits  designated  would  not  relieve,  but  aggravate,  the  injury  -com- 
plained of  by  them. 
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There  is  notliing,  however,  in  the  language  of  Art.  248  of  the  Con- 
stitution which  supports  the  contention  that  the  power  delegated  is 
confined  to  that  affixing  limits  within  whicli  all  persons  shall  be  at 
liberty  to  establish  slaughter  houses  on  complying  with  the  conditions 
prescribed.  The  article  contains  two  affirmative  delegations  of  power, 
viz.: 

1.  Exclusive  power  'Ho  regulate  the  slaughtering  of  cattle  and 
other  live  stock  within  their  limits." 

2.  The  power  to  pass  '^  ordinances  designating  the  places  for 
slaughtering." 

The  second  is  a  mere  branch  of  the  first  general  power  and  not  ex- 
clusive in  its  terms. 

Connidering  the  importance  of  the  police  power  over  this  subject 
and  that  the  whole  police  power  of  the  State  over  it  is  delegated  to 
the  city,  we  are  bound  to  give  it  a  liberal  construction  and  to  respect 
the  discretion  of  the  city  in  a  matter  so  important  to  the  health  and 
well-being  of  the  citizens,  unless  convinced,  upon  complaint  of 
parties  whose  rights  are  infringed,  that  it  operates  the  creation  of 
a  monopoly  or  exclusive  privilege  in  violation  of  the  Constitution. 

No  sach  consequence  necessarily  flows  from  the  execution  of  these 
ordinances,  and  no  parties  are  before  us  claiming  infringement  of 
their  equal  rights  to  pursue  the  business  within  the  designated 
limits.     See  Cooley  Const.  Lim.,  4  Ed.,  p    199. 

II. 

The  next  ground  is  that  the  ordinance  is  not  operative  for  want  of 
the  "concurrent  approval  of  the  Board  of  Health,"  as  required  by 
Constitution. 

We  have  reproduced  the  resolutions  of  the  Board  of  Health 
approving  the  ordinances,  the  genuineness  of  which  is  not  disputed. 
Bat  it  appears  that  when  the  ordinances  were  first  presented  to  the 
board,  it  adopted  resolutions  declining  to  approve  them,  which  action 
was  communicated  to  the  City  Council;  and  it  is  claimed  that,  after 
this,  the  board  could  not  rescind  its  action  and  grant  a  valid  ap- 
proval. 

The  (constitution  requires  nothing  but  that  the  ordinances  shall  be 
passed  by  the  council  and  shall  be  approved  by  the  Board  of  Health. 
We  have  before  us  the  ordinances  duly  passed  and  the  approval  of 
the  Board  of  Health  expressed  in  a  formal  resolution  adopted  by  the 
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board.  What  more  can  we  require?    The  Constitution  fixes  no  time 
or  mode  in  which  the  approval  of  the  board  shall  be  made. 

The  first  disapproval  by  the  board  did  not  annul  or  cancel  tlie 
ordinance.  It  simply  remained  ineffective  for  want  of  such  approval. 
The  council  has  never  reconsidered  or  rescinded  the  ordinance.      It 
still  stands  upon  the  city's  records  as  an  existing  ordinance,  and  since 
we  hear  no  complaint  from  the  council  as  to  the  time  or  method   of 
the  board's  action,  we  may  presume  that  it  persists  in  its  action  as 
expressed  thereby.     We  can  perceive  no  reason  why  the  board's, 
action    in  first  disapproving    should  prevent  it    from    afterward 
changing  its  mind,  for  reasons  doubtless  good,  and  approving  it,  so 
long,  at  least,  as  the  council  maintained  the  ordinance.    The  council 
could  repeal  the  ordinance  before  or  after  approval  by  the  board. 
Not  having  done  so,  the  ordinance  and  the  approval  coexist  and  the 
constitutional  requirement  is  satisfied.     Nor  can  we  listen  to  com- 
plaints of  violation  by  the  board  of  its  own  rules  of  parliamentary 
proceeding.    We,  and  the  public,  are  simply  concerned  with  the  fact 
and  not  with  the  method  of  the  board's  approval.  The  constitutional 
purpose  was  to  protect  the  people  against  inconsiderate  action  by 
the  council  in  establishing  slaughter  houses  in  localities  where  they 
might  endanger  the  public  health,  and  with  that  end  in  view,  to 
require  such  ordinances  first  to  receive  the  sanction  of  the  author- 
ities specially  charged  \yith  the  care  of  the  public  health,  and  so  or- 
ganized as  to  enable  them  to  give  an  expert  and  scientific  judgment 
on  such  matters.     That  purpose  is  fully  accomplished  in  this  case, 
in  which  the  Board  of  Health  has  acted  deliberately  and  unequiv- 
ocally. 

The  argument  of  plaintiff's  able  counsel  is  based  upon  a  false 
analogy  which  likens  the  action  of  the  council  and  Board  of  Health 
to  that  of  two  concurrent  legislative  bodies  such  as  the  Senate  and 
House  of  Representatives  in  the  General  Assembly. 

The  Board  of  Health  is  not  vested  with  any  proper  legislative 
function  in  this  case.  It  has  no  part  in  passing  the  ordinances,  and 
no  power  to  amend  them.  Its  only  function  is  to  say  whether  they 
approve  or  disapprove  them.  The  case  is  not  dissimilar  to  one 
recently  decided  by  us,  where  the  statute  required  certain  action 
in  relation  to  tax  assessments  to  be  submitted  to  the  City  Council 
**  for  its  approval  or  rejection."  We  then  said:  "  The  action  here 
involved  no  function  of  law  making.  It  was  simply  an  expression 
of  the  will  of  the  council,  approving  the  report  of  the  committee,. 
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which  was  all  the  statute  required.  The  action  conclusively  shows 
that  the  council  approved  the  report.  It  is  not  a  law  in  any  sense ; 
it  is  a  simple  decision  by  the  council  of  a  question  required  to  be 
submitted  to  it  under  the  statute,  viz.,  '  shall  the  report  of  the  com- 
mittee be  approved  or  rejected.'  "     Board  vs.  Thoman,  42  An.  609. 

III. 

The  final  ground  for  injunction  is  that  the  slaughter  house  pro- 
posed to  be  erected  will  be  a  private  nuisance,  injurious  to  plain- 
tiffs.   We  consider  this  ground  entirely  untenable. 

The  competent  legislative  authority  under  which  defendants  are 
proceeding  is  a  complete  protection  against  any  restraint  by  injunc- 
tion taken  out  in  advance. 

It  would  be  a  complete  nullification  of  the  police  power  granted 
to  the  city  by  the  Constitution  to  authorize  and  fix  the  location  of 
slaughter  houses,  if  private  persons  might  enjoin  in  advance  the 
execution  of  ordinances  for  that  purpose  duly  passed. 

No  authority  is  quoted  sustaining  relief  by  injunction  in  such  a 
case.  The  general  dictum  quoted  from  various  authorities  to  the 
effect  that  a  party  can  always  prevent  by  injunction  the  doing  of  an 

act  which  would  give  him  a  claim  for  damages  obviously  refers,  and 

* 

must  be  confined,  to  unlawful  acts.  The  act  here  sought  to  be  en- 
joined is  a  strictly  lawful  act,  made  so  by  the  valid  ordinance  of  the 
city  passed  in  the  exercise  of  power  conferred  by  the  Constitution 
itself. 

In  the  performance  of  this  lawful  act  it  may  be  that  damages  will 
be  infiicted  on  plaintiffs  for  which  even  the  legislative  authorization 
may  not  exempt  defendants  from  compensatory  liability. 

We  shall  not  now  enter  into  any  discussion  of  the  kinds  and  de- 
grees of  injury  which  might  sustain  an  action  for  damages.  It  is 
safficient  to  say  that  plaintiffs'  rights  are  necessarily  limited  to  com- 
pensation for  any  actionable  injury  the  execution  of  the  law  may  in- 
flict. 

Mr.  High  lays  down  the  principle  as  follows:  '*  A  public  nuisance 
can  not  exist  in  acts  which  are  warranted  !by  law  or  authorized  by 
legislative  sanction,  even  though  the  act  complained  of  might,  inde- 
pendent of  the  statute,  be  a  nuisance.  Nor  will  a  charge  in  the  bill 
of  special  and  peculiar  injury  to  the  complainant  avail,  if  the  work 
sought  to  be  restrained  is  authorized  by  special  legislative  enact- 
ment."    High  on  Injunctions,  Sec.  767. 
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He  cites  numerous  authorities  sustaining  the  proposition,  wbieh 
need  not  be  here  reproduced. 

The  priaciples  involved  in  the  foUowinoj  decisions  of  this  court 
sustain  the  same  conclusion:     Hottinger  vs.  New  Orleans,  42    An. 
629;    Bell  vs.  Riggs,  33  Au.  555;    Werges  vs.  Railroad,  35  An.  641; 
Harrison  vs.  Railroad,  34  An.  462. 

The  injuries  complained  of  are  purely  prospective,  and  the  evi- 
dence in  the  case  leaves  it  doubtful  whether  they  will  arise,  or 
whothor,  at  least,  they  have  not  been  greatly  exaggerated. 

Judgment  affirmed. 

Concurring  Opinion  on  Application  for  Rehearing. 
Watkin.s,  J.     As  I  understand  plaintiffs'  ap])lication,  complaint  is 
made  of  our  opinion  on  the  five  following  grounds,  viz. : 

1.  That  the  point  made  on  the  original  hearing  is,  tliat  Art.  248  of 
the  Constitution  confers  on  tlie  Ciiy  Council  '•  tlie  power  of  re(}'tlaiing 
the  slaughtering  of  cattle,''  etc.,  not  the  rigJit  of  cHtablishing 
slaughter  houses;  and,  hence,  I'k*  latter  power  '-lias  reinaiiud  latent 
in  the  Slate,  and  that  the  L<'^isla':ure  lias  not  tliouglit  proper  to  dele- 
gate it  to  the  municipality,"  etc. 

2.  That  the  City  ('ouncil  is  not  empowered  either  ])y  its  charter 
or  the  Constitution,  *'to  tyrant  a  fmncJiisr^^^  such  as  the  one  diawn 
in  question  under  Ordinani-e  51.^'),  c.  S. 

3.  That,  while  not  douhtini^  tliat«^i:l  ordinancp  does  not  grant  the 
defendants  a  monopoly  upon  its  fifcr^  yet  it  cioes  it  in  fact. 

4.  That,  while  it  is  true  tiiat  the  ordiiiaii'-e  protects  the  establish- 
ment of  the  proposed  slaughter  liouse  from  interfeience  by  injunc- 
tion, on  the  score  of  its  being  a  p^/bljc nuisance,  yet  it  can  not  afford 
like  protection  to  tlie  acta  ot  private  indiviiuals  operating  under  it, 
which,  in  themselves,  eonsiitute  a  private  nuisance. 

6.  Tnat  the  establishment  of  a  slaughter  liouse  in  the  immediate 
vicinity  of  the  plaint  itTs'  residences  would  ecuiipel  their  abandonment, 
and  result  in  the  virtual  expropriation  of  their  property  without 
adequate  compensation  previously  paid,  in  the  sense  of  the  State 
and  Federal  Constitutions. 

I  AND  II. 

Our  opinion  fully  disposed  of  the  tirst  two  grounds  of  complaint, 
in  affirming  the  correctness  of  our  opinion  in  Villavaso  vs.  Barthet, 
to  the  effect  **  that  the  framers  of  the  Constitution  intended  to  vest 
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in  the  enumerated  subdivisions  of  the  State,  within  their  respective 
limits,  the  whole  power  inherent  to  a  sovereign,  touching  the  regula- 
tion of  the  slaughtering  of  animals  for  food;"  and  that  '*  the  power 
thus  delegated  is  as  complete,  unrestrained  and  unshackled  as  it 
originally  existed  in  the  State  itself,  and  its  exercise  can  be  circum- 
ficribed  by  no  limits  or  conditiona  which  could  not  apply  to  the  State 
or  to  the  sovereign  whence  it  arises. '* 

And  in  the  further  statement  made  in  comment  upon  that 
opinion  *'that  the  Constitution  confers  upon  the  city  of  New  Orleans 
the  whole  police  power  over  this  subject  which  belongs  to  the  State  herself  y 
and  subject  to  no  limitations,  except  those  expressly  imposed  by  the 
terms  of  the  constitutional  grant  itself;"  hence  there  seems  to  remain 

no  room  for  doubt  upon  tiic  subject. 

If,  indeed,  tlie  Constitution  did  confer  upon  the  city  the  whole  police 
power  over  tlie  subject  wliicli  belonged  to  the  State,  it  is  difficult  to 
understand  why  the  city  is  not  possessed  of  power  to  establish  slaugh- 
ter iiouse3,  in  the  sense  of  the  ordinance  in  qiaestion,  as  well  as  to 
regalate  them  or,  for  that  matter,  to  grant  a  franchise  such  as  it 
has  conferred  on  tlie  defenlanls. 

Conceding  the  correctness  of  the  principles  announced  to  the  con- 
trary, as  qiiot J  1  l)y  e:>'.inst3l  fr.>in  opinions  of  courts  in  other  States, 
the  or.;.inic  laws  whoroof  contain  no  simil:ir  delegation  of  police 
power  to  municipalities;  an  1,  also,  the  correctness  of  other  quoted 
decisions  of  this  court,  on  other  questions  not  controlled  by  any  con- 
stitutional grant — anl  yet,  the  correctness  of  our  opinion  stands 
unim  peached. 

III. 

With  reference  to  tlie  objection  tliar  ihe  ordinance  grants  the  de- 
fendant a  monopoly  in  fact,  (!i()n.;!i  not  on  its  face,  counsel's  argu- 
ment is  not  convincinii'  io  wv  niwul. 

His  Insistence  is  that  not  only  does  Ordinance  No.  5180,  C.  S.,  confer 
a  franchise  on  the  defendants,  but  tliat  it  repealed  all  other  ordi- 
nances upon  the  same  subject  matter,  thus  leaving  the  defendants 
practically  without  competition. 

But  counsel  has  failed  to  note  that  the  ordinance  contains  a  clause 
saving  the  rights  of  '^any  and  all  slaughter  houses  now  operated  in 
this  city."  And  it  is  also  worthy  of  observation  that  in  an  amend- 
ment to  Ordinance  5180,  C.  S.,  there  is  a  provision  to  the  effect  that 
it  *^  shall  not  be  construed  as. granting  an  exclusive  privilege." 
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In  construing  the  ordinance  as  amended,  our  opinion  emphatically 
declares  that ''  no  monopolons  or  ezclnsive  privilege  is  conferred  by 
either  the  terms  or  any  possible  construction  of  the  ordinance,  nor 
does  it  contain  any  provision  restricting  the  business  of  slaughterifftg 
to  the  land  or  houses  of  defendants.  Nothing  prevents  the  city  from 
permitting  the  establishment  of  other  slaughter  houses,  by  other 
persons,  either  within  the  limits  designated  or,  for  that  matter, 
elsewhere." 

To  this,  counsel  opposes  the  argument  that  the  proposed  limits  of 
the  defendants'  slaughter  house  comprise  only  three  squares  front 
on  the  Mississippi  river,  by  seven  squares  in  depth ;  and  the  sug^es  - 
tion  is  made,  that  if  other  parties  applied  to  the  City  Council  for  the 
same  privilege,  to  be  exercised  cm  the  same  premises  as  that  desi^^- 
nated  for  the  defendants,  it  would  be  refused,  and  '^  hence  the  mo- 
nopoly of  right;"  but  if  granted  it  would  be  useless,  '*  and  hence  a 
monopoly  in  fact." 

But  the  exclusiveness  of  the  grant,  or  regulation  provided  for  in 
the  ordinance,  is  not  the  one  contemplated  by  the  Constitution  as 
constituting  a  monopoly. 

The  precepts  of  the  Constitution  are  (1)  that  the  ''incorporated 
municipalities  of  this  State  shall  alone  have  the  power  of  regulating 
the  slaughtering  of  cattle  and  other  live  stock  vnthin  their  respective 
limits;'''*  (2)  ''no  monopoly  or  exclusive  privilege  shall  exist  in  the 
State;"  (3)  ''nor  (shall)  such  business  he  restricted  to  the  land  or 
houses  of  any  individual  or  corporation." 

Clearly,  the  constitutional  intendment  is  that  there  should  not  be 
granted  to  any  person  or  corporation  the  exclusive  right  of  slaughter- 
ing cattle  within  the  limits  of  the  municipality;  nor  should  the  conduct 
of  such  business  "  be  restricted  to  the  laud  or  houses  of  any  individual 
or  corporation." 

Hence,  if  the  illustration  furnished  by  coansel  be  accepted  as  true 
in  point  of  fact,  the  ordinance  under  consideration  would  not  be  sub  - 
ject  to  constitutional  inhibition  aB  granting  a monopolous  franchise. 

IV. 

In  determining  the  question  of  private  nuisance  vel  non^  less  re- 
liance must  be  placed  upon  the  case  stated  on  the  plaintiffs'  petition 
.than  on  that  presented  upon  the  face  of  the  ordinance,  and  the  con- 
current approval  of  the  Board  of  Health,  in  so  far  as  concerns  their 
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preaent  right  to  an  injanction  restraining  the  defendants  from  estab- 
listaing  a  slaughter  house. 

As  to  what  may  be  the  ultimate  effect  of  such  establishment,  as  to 
-the  manner  in  which  same  may  be  conducted,  on  the  rights  of  plain- 
-^iffs,  is  a  totally  different  question. 

Reference  to  the  ordinance  discloses  that  in  contemplation  thereof 
the  slaughtering  of  animals  was  to  be  prosecuted  under  a  new  and 
scientific  process,  which  would  exempt  the  business  from  many  of 
its  most  objectionable  features,  and  the  approval  of  the  ordinance 
by  the  Board  of  Health  was  specially  conditioned  upon  'Hheir  right  of 
inspection  of  all  plans  for  the  construction  of  said  slaughter  house, 
and  requiring  same  to  embody  and  contain  the  most  approved 
modem  devices  and  appliances  for  maintaining,  not  only  the  sanitary 
conditions  of  health  of  animals  before  slau9^hter,  but  the  preservation 
of  meats  between  slaughter  and  sale,  ahd  also  the  prompt  removal 
and  disposition  of  blood  and  all  other  offal,  and  the  perfect  cleanli- 
ness of  the  live  stock  stalls,"  etc. 

We  feel  bound  to  assi^me  that  the  City  Council  and  the  Board  of 
Health  will  see  to  it  that  these  proyisions  of  the  ordinance  of  the 
•one,  and  the  resolution  of  the  other,  are  faithfully  carried  out,  but 
if  they  should  not,  and  private  nuisance  result  to  the  plaintiffs 
thereby,  the  right  is  fully  reserved  to  them  to  claim  and  prove  dam- 
ages commensurate  with  the  injury  sustained. 

V. 

The  argument  presented  in  the  preceding  paragraph  is  fully  appli- 
cable to  this  one,  and  is  necessarily  predicated  upon  it. 

Whether  or  not  the  defendants'  slaughtering  establishment  will  be 
so  conducted  as  to  compel  the  plaintiffs  to  abandon  their  property  is 
a  question  for  the  future. 

Established  and  operated,  as  is  evidently  contemplated  by  the 
ordinance  of  the  City  Council  and  the  resolution  of  the  Board  of 
Health,  there  would  be  no  room  for  such  grave  apprehension ;  and 
judgment  can  not  be  founded  upon  a  simple  apprehension  of  injury 
to  resiUt  in  the  future  from  a  plain  violation  of  both  the  ordinance 
and  the  resolution. 

Upon  careful  reflection  and  a  thorough  re- examination  of  the  case 
I  am  of  the  deliberate  conviction  that  our  opinion  is  well  grounded 
inlaw. 


i 


650 


SUPREME  COURT  OF  LOUISIANA. 


44  060 

46  4921 

46  1881 

44  e&ol 

47  8 
47  124 
47  15A3 


44 

6.i0 

48 

850 

48  1063 

49 

784 

49  1439 

44 

050 

51 

809 

51 

953 

51 

977 

44 

ttoU 

52  11iJ8 

52  1954 

44 

650 

dl04  715 

44 

AnO 

107 

35ll 

44 

650 

109 

650 

8. 


4. 


5. 


6. 


7. 


rr«soott  et  al8.  vs  I*ayne 

No.  11,043. 
L.  D.  Prescott  et  al.  vh.  J.  U.  Payne,  Jr. 
J.  W.  Prescott^  kt  al.  vs.  J.  U.  Payne,  Jr. 
0.  S.  Tucker  et  al.  vh.  J.  U.  Payne,  Jr. 

Consolidated. 

Notwithstanding;  a  tax  title  may  ha  inherentlj/  void,  it  is  entitled  to  be  respecte<f 

and  uplx^l'i  aM  valid  until  jmlifi. illy  invitstij^atcd  and  its  nullity  pronounced  ; 
and  an  assessing  onk*ur  may  net  upon  its  prima  facie  validity  in  making'  an 
assessment.  It  is  not  made  liis  duty  to  invt'sti^^atu  prior  assessments  for  tbe 
purpoHf*.  of  asourtainiri'^  tln^ir  possible  llh'^.tlity. 

Whilst  it  is  undoubt(!«lly  tnu'  that,  in  respct-t  to  such  persons  as  trace  title 
through  an  assessment  inluTcntly  void, such  defects  may  be  visited  upon  them  ; 
yet,  when  that  title  has  been  annulled  and  revoked,  and  the  properly  is  a^ain 
sold  for  delinquent  taxes  as««es-<ed  ai^.iinst  it  while  it  was  held  by  the  first  pur- 
chaser as  owner,  sueh  noii-apj)arent  defects  ean  not  be  invoked  to  defeat  the 
assessment  and  avoid  such  subsequent  Hale.  Ordinarily,  proptrrty  should  be 
assessed  in  ti>e  name  of  tlu;  pe«-sou  ])os8e>sin^  both  the  legal  and  the  equitable 
title,  ttiou;^!)  eases  m  ly  ariMe  ju•^tl(yi[t^  an  ussessujent  being  made  in  the  name 
of  one  posse'sslnjj  only  a  prmm  farii  title. 

A  statute  which  trorjfers  up-m  a  tax  colle(!tf>r  authority  to  sell  property  sold  on 
forfeiteil  to  tlie  Stat<:  only,  'iocs  tn)t  confer  ujxin  that  olliccr  power  to  sell  prop- 
erty of  a  delinquent  tax  p  lytM-  in  satisfaction  of  taxi-s  <lue  the  State. 
A  tend<'r  of  the  amount  of  pi  ice  paid  at  the  tax  sale,  with  lU  ])er  cent,  added, 
may  \n^  made  at  any  tini<*  pilnr  id  jmlgment  annulling  tax  sale;  or  it  may  be 
liquidated  and  adju?ittMl  m  the  »iccree. 

A  juil^^nieni  decreein:^  purchaser  at  tax  sale  entitled  to  Ije  placed  In  possession 
does  not  form  rex  jwliiuitu  in  rc-ijuct  to  tiu'  title,  and  the  last  defendant  in  the 
action  for  p(»s?>essiou  is  not  tncreliv  precluded  from  suing  for  its  revocation. 
Surget  vs.  Nt;wman,  42  An.  777,  alliinied    in    resi)ect  to  prescription  of  three 
years.  * 

Tlie  prescription  of  ten  years  acquirendi  causa  can  not  be  maintained  unless^ 
title  is  accompanied  with  posse>sion  during  the  time  recjuired  by  law. 


APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyellee. 
Bar  bin,  Judge  ad  hoc. 


E,  J,  Joffrion  and  W.  8.  Frazee  for  Plaintiffs  and  Appellees. 


E.  North  Callom,  Jr.,  and  E,  P.  Veazie  for  Defendants  and  Appel- 
lants : 

A  tax  sale  of  jiroperty  assesse«l  in  the  name  of  another  person  than  the  true  owner 

preceded  by  notices  given  to  the  party  assessed  and  not  to  the  true  owner,  la 

absolutely  null  and  void. 
Prescription  of  two  and  tliree  years,  under  the  statutes  in  sueh  cases,  does  not  bar- 

the  claim  of  the  owner  for  the  recovery  of  the  property.    15  An.  16,  26  An.  730;. 

Leticia  Laque  vs.  Vincent  Boagni  et  al.,  31  An.  912;  Fiscbol  vs.  Mercier,S3  An.  706. 
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LftDds  beld  in  indiyision  must  be  assessed  in  tbe  name  of  all  tbe  joint  owners  and 

can  be  sold  only  in  name  of  all.    H3  An.  1168,  Hayes,  Administrator,  vs.  Viator. 
Tbe  names  of  tbe  owners  of  tbe  land  should  be  correctly  carried  on  assessment 

rolls.    Guidry  vs.  Broussard,  32  An.  924;  29  An.  509. 
Tbe  land  in  contest  was  not  forfeited  to  tbe  State  for  failure  to  pay  taxes  of  187S< 

and  1977,  and  the  taxes  were  prescribed  at  date  of  sale  to  Payne,  defendant. 

Th):»  prescriptton  need  not  be  specially  pleaded.    Ilickmau  vs.  Dawson,  .^  An. 

4;«.4i9. 
Written  noticre  required  by  Act  47  of  1873  is  an  essential  prerequisite  of  the  tax  sale, 

and  in  default  of  its  service  upon  tbe  true  owner  of  tbe  land  tlie  sale  is  null  and 

void.     Villt'y  vs.  Jarreau  et  al.,  33  An.  291;  Stafford  vs.  Twitohrll,  33  An.  520. 
When  the  tax  collector's  sale  is  a  nullity,  plaintiff  is  not  required  to  tender  back 

tbe  purchase  price  to  recover  tbe  property.    Same  ease  and  26  An.  189;  32  An. 

1290. 
The  provisions  of  Acts  77  and  107  of  1880  were  in  no  manner  compiled  with,  and  tlie 

sale  to  Payne  of  the  property  in  contest  was  null  and  void  for  tliat  reuson. 
**A  tax  sale  of  property  sold  at  a  previous  tax  sale,  which  [b  itself  shown  to  be 
null,  can  convey  no  title."    Hitchcock  vs.  Maekin,  37  An.  209,  215. 


Irion  &  Laf argue  and  Thorpe  &  Peterman  on  the  same  side. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Far  the  greater  part  of  them  residing  in  States  other 
than  Louisiana  petitioners  suing  in  their  right  as  simple  heirs  of  Willis 
B.  Prescott  and  Adelaide  M.  Moore,  both  deceased,  indifferently,  de- 
mand the  annulment  of  defendant's  tax  title  to  the  property  in  con- 
troversy, and  as  ancillary  thereto,  the  annulment  of  the  intermediate 
tax  title  of  J.  W.  Offut  to  the  same  property. 

The  plaintiffs'  claim  of  title  is,  that  anciently  the  community  of 
Willis  B.  Prescott  and  wife  owned  a  tract  of  land,  which  consisted  of 
about  fifteen  hundred  acres,  part  of  which  was  in  cultivation,  and 
was  called  Lone  Cypress  plantation;  and  that  W.  B.  PreRcott  and 
Wm.  M.  Prescott  owned,  in  indivision,  another  and  smaller  tract  of 
land  adjacent  thereto. 

W.  S.  Prescott,  dying  testate,  left  some  debts  and  special  legacies 
to  be  paid,  and  bequeathed  to  his  surviving  widow,  Adelaide,  the 
usufruct  of  his  share  of  his  estate. 

The  surviving  widow,  finding  herself  so  circumstanced  that  she 
could  not  discharge  the  debts  and  legacies*and  protect  her  usufruct 
as  well,  instituted  a  partition  suit,  whereby  there  was  conveyed  to 
her  the  share  of  the  deceased  in  the  community  property ;  and  in 
similar  proceedings,  conducted  contradictorily  with  the  succession  of 
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W.  M.  Prescott,  she  likewise  acquired  his  interest  therein.  Aji<1, 
after  paying  debts  and  legacies,  there  remained  on  hand  some  $8000, 
which  was  sabject  to  her  usufruct;  and  his  succession  was  closed  t>y 
final  account. 

Subsequently  Widow  Adelaide  Prescott  became  indebted  to  Payne, 
Huntingdon  &  Co.,  and  in  satisfaction  of  which  indebtedness  she  con- 
Teyed  to  that  firm  an  undivided  half  interest  in  the  plantation. 

Subsequently  the  entire  property  was  adjudicated  to  one  W.  J. 
Offut  at  tax  sale  on  the  28th  of  May,  1876 ;  and  thereafter  said  flxm 
instituted  suit  and  obtained  judgment  annulling  this  adjudication  on 
the  27th  of  October,  1877.  Subsequently  J.  U.  Payne,  Sr.,  as  the 
:assignee  of  Payne,  Huntingdon  &  Co.,  brought  suit  against  the  heirs 
of  Willis  B.  Prescott  for  the  partition  of  the  property  held  in  indi- 
yision ;  and  in  pursuance  of  a  decree  of  court  therein  obtained  a  par- 
tition  in  kind  was  effected  on  June  23,  1878,  one-half  being  allotted 
to  each  of  the  two  parties;  the  lower  half  to  the  Prescott  heirs, 
which  is  the  property  m  controversy. 

Thus  it  appears  there  is  some  uncertainty  as  to  the  cnmierskip  of 
the  land,  inasmuch  as  it  was  apparently  acquired  by  Widow  Adelaide 
Prescott  in  1868  in  the  partition  of  the  property  of  the  succession  of 
her  husband,  and  by  the  heirs  of  Prescott  in  the  partition  with  J.  U. 
Payne,  Sr.,  just  referred  to. 

But  as  this  is  not  a  question  in  this  case — ^the  suit  being  directed 
against  a  stranger  to  both  the  widow  and  the  heirs  of  Prescott — ^it  is 
sufScient  that  we  accept  the  title  as  we  find  it,  and  deal  with  it  ac- 
cordingly. An  additional  fact  may  be  taken  into  consideration 
ivhich  strengthens  that  conclusion,  and  it  is,  that  Widow  Adelaide 
Prescott  subsequently  married  Leigh  and  died  intestate,  thereby 
investing  the  heirs  of  Prescott  with  the  additional  title  they  derived 
•from  her  by  inheritance. 

As  applicable  to  the  defendant's  claim  of  ownership  under  his  tax 
title,  the  following  statement  covers  the  pertinent  points  necessary' 
to  be  mentioned,  viz. : 

At  a  tax  sale  made  on  the  7th  of  May,  1881,  the  defendant  became 
the  adjudicatee  of  the  entire  Lone  Cypress  plantation,  consisting  of 
1526  acres  of  land  and  improvements,  and  the  145  acres  additional 
land,  in  consideration  of  $840.80  acknowledged  to  have  been  received 
by  the  tax  coUector  in  cash ;  and  the  sheriff  and  tax  collector  ex- 
ecuted in  his  favor  a  proces  verb<U  in  due  form,  and  same  was  duly 
jind  seasonably  recorded  in  the  proper  conveyance  office. 
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The  proces  verbal  employs  sabstantially  the  following  recitals,  viz. : 

1.  That  the  tax  sale  was  made  in  conformity  with  and  in  pursn*- 
uice  of  the  provisions  of  Acts  47  and  107  of  1880. 

2.  That  the  property  was  dnly  advertised  for  and  exposed  to  sale 
on  the  7th  of  May,  1881,  at  the  court  house  door  in  the  town  o£ 
Ifarksville,  parish  of  Avoyelles. 

3.  That  the  property  consisted  of  1626  acres  of  land  known  as  the^ 
Lone  C?y press  plantation,  situated  on  Bayou  Boeuf ,  and  forming  a  part 
o!  sections  9,  21,  22,  23  and  24,  township  2  south,  and  of  range  2 
east;  and  of  146  acres  in  section  3,  township  2,  of  range  4  east. 

4.  That  said  properties  were  seized  '^  for  the  payment  of  taxes  due- 
by  WUliam  J,  Offut,  WiUis  Prescott  agent  of  Mrs.  Leigh,  and  the' 
heirs  of  Willis  B.  Prescott,  deceased,  aa  owner  thereof ^  accordiog  to- 
the  tableau  and  assessment  rolls  for  the  years  1876,  1877  and 
1878." 

6.  That  at  the  said  sale  the  defendant  being  the  last  and  highest 
bidder,  the  property  was  adjudicated  to  him  at  the  price  of  $840.30. 

6.  That  the  amount  of  taxes  due  the  State  for  these  years  aggre- 
gated $468.16,  and  those  due  the  parish  aggregated  $:dl6.96. 

7.  That  the  right  of  redemption  was  reserved,  to  be  exercised 
conformably  to  law. 

Subsequently,  on  the  9th  <^f  August,  1882,  the  defendant  instituted 
proceedings  against  Widow  Adelaide  Leigh,  n^e  Moore,  to  recover 
possession  of  the  property  thus  adjudicated  to  him,  in  pursuance  of 
the  provisions  of  Act  107  of  1880,  alleging  '*  that  (in)  so  far  as  he  has 
been  able  to  ascertain,  Mrs.  Adelaide  Moore,  widow  of  John  F.  Leigh, 
was  owner  of  said  property  at  the  time  of  said  tax  sale."  And  on 
the  6th  of  May,  1883,  there  was  a  final  judgment  rendered  in  favor 
of  the  plaintiff  (defendant  here)  decreeing  him  entitled  to  be  placed 
in  possession  of  said  property,  and  directing  the  sheriff  to  seize  same 
and  place  him  in  possession  thereof. 

From  this  judgment  an  order  of  appeal  was  taken,  but  it  was  never 
prosecuted ;  and  it  became  final  at  the  dace  of  its  rendition  and  sig- 
nature. 

Nothing  further  appears  to  have  been  done  in  the  premises  until 
Jime  11,  1888,  when  a  writ  of  possession  issued  under  the  aforcBaid 
judgment,  and  thereunder  the  defendant  J.  U.  Payne,  Jr.,  wa& 
placed  in  possession  on  the  10th  of  June  following. 

The  grounds  of  nullity  set  out  in  the  plaintiffs'  petition  are  quite 
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nmnerous,  though  they  are  substantially  the  same  in  each  of  t;lie 
three  consolidated  causes. 

Charges  of  nullity  are  not  only  preferred  against  the  tax  title 
of  defendant,  but  against  that  of  Offut  as  well;  for  in  the  prayer  of 
the  petition  there  is  a  specific  claim  made  for  the  revocation  of  the 
latter,  as  well  as  of  the  former. 

But  we  are  at  a  loss  to  perceive  how  we  are  to  entertain  such 
prayer,  or  could  be  expected  to  entertain  it,  in  view  of  the  plaintifiTs' 
distinct  judicial  admission  of  the  revocation  of  Offut's  title,  at  the 
suit  of  J.  U.  Payne,  Sr.,  in  1877,  and  the  subsequent  partition  of  the 
lands  between  Payne  and  the  heirs  of  W.  B.  Prescott,  under  whom 
they  claim. 

Neither  plaintiffs  or  defendant  make  any  claim  of  title  under  Offat^ 
as  adjudicatee,  and  there  is  no  necessity  to  review  it. 

Wliile  not  specifically  so  alleged,  yet  it  is  evident  that  it  was 
plaintifTs'  intention,  as  well  as  it  is  their  present  theory,  that  because 
of  certain  alleged  nullities  in  the  tax  title  of  Offut,  the  ownership  of 
the  jrc  I  city  was  not  vested  in  him,  and  hence  assesEments  made  of 
the  prof)erty  as  his,  in  1876,  1877  and  1878,  were  illegal  and  defec- 
tive, and  can  not  support  the  subsequent  adjudication  of  the  prop- 
erty to  defendant. 

Tliis  theory  is  distinctly  announced  in  the  brief  of  counsel  for 
Caroline  Tucker  et  als.,  and  in  support  of  it  they  cite  Gibson  vs. 
Hitchcock,  37  An.  209. 

Considering  that  question  preliminarily,  we  find  that  in  1877 — 
contemporaneously  with  the  sale  of  OfiTut — the  property  that  was  the 
subject  of  the  litigation  in  that  case,  was  adjudicated  to  Hitchcock, 
in  the  enforced  collection  of  taxes  of  prior  years;  and,  pending  liti- 
gation which  ensued,  the  property  was  again  advertised  for  sale  for 
the  delinquent  taxes  of  1877  and  1878,  and  adjudicated  to  Mackin. 
Thereupon  the  legal  representatives  of  Hitchcock,  claiming  owner- 
ship under  the  former  tax  sale,  demanded  the  right  to  redeem  the 
property  from  Mackin  adjudicated  at  the  latter  tax  sale.  In  answer 
the  defendants  in  the  redemption  suit  set  up  certain  badges  of  nul- 
lity in  t])e  Hitchcock  tax  title,  and  among  the  number,  that  the  prop- 
erty was  not  t^ufflciently  described;  and  upon  thife  last  ground  plain- 
tifTs'  title  was  held  to  be  void. 

There  can  be  no  heriouK  question  as  to  that  being  a  proper  issue  for 
a  suit  in  redemption,  or  that  the  judgment  therein  rendered  was  a 
correct  one. 
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But  it  18  eqaally  tme  that,  as  matter  of  law,  the  Hitchcock  title 
apparently  a  good  one,  and  entitled  to  be  respected  and  upheld 
as  such  until  judicially  investigated  and  declared  null  and  void.  This 
bein^  the  case,  and  this  principle  being  applied  to  the  Offut  title,  it 
seems  manifest  that  the  assessing  officer  was  justified  in  making  the 
assessment  according  to  the  title.  It  was  certainly  not  his  duty  to 
institute  an  examination  into  prior  assessments  to  ascertain  the  pos- 
sible illegality  of  the  sale  to  OfTut;  and  had  he  made  such  an  exami- 
nation and  found  what,  in  his  opinion,  was  evidence  of  error  or 
illegality  in  such  assessment,  it  would  have  been  unquestionably  out 
of  his  power  and  beyond  his  capacity  to  so  decide,  possessing  no 
judicial  power. 

Accepting  this  view  as  correct,  we  are  of  the  opinion  that  any 
alleged  errors  in  the  title  of  Offut  could  not  possibly  affect  an  assess- 
ment made  in  his  name  during  the  time  the  property  stood  upon 
record  in  his  name. 

If  the  defendant  were  claiming  ownership  through  the  Offut  tttZe, 
directly  or  indirectly,  its  nullities  could  be  visited  upon  him;  but 
inasmuch  as  the  fact  confessedly  is  that  the  Offut  tax  title  was  judici- 
ally annulled  at  the  suit  of  J.  U.  Payne,  Sr.,  in  1877,  and  the  rightful 
owners  reinstated  in  possession,  and  thereafter  the  property  was 
partitioned,  and  the  portion  that  was  allotted  to  the  Prescott  heirs  is 
claimed  by  the  plaintiffs  in  this  suit — they  are  unavailing. 

While  it  is  true  that  in  1881  the  defendant  purchased  the  property 

for  the  taxes  of  Offuty  which  were  assessed  to  him  as  owner  during  the 

period  of  time  he  held  under  his  tax  title,  and  prior  to  his  divestiture 

* 
at  the  suit  of  J.  U.  Payne,  Sr.,  and  the  reinvestiture  of  title  in  Payne, 

Sr.,  and  the  heirs  of  Prescott;  yet  there  is  a  recital  in  his  tax  title 

that,  at  time  of  the  sale,  the  property  was  in  Mrs.  Leigh  and  the 

heirs  of  W.  B.  Prescott  as  owners;  that  is  to  say  cum  onere. 

The  theory  of  plaintiffs,  further  amplified,  is  that  the  nullity  of 
the  Offut  title  resulted  in  the  nullity  of  the  subsequent  assessment  in 
his  name ;  and  the  nullity  of  the  title  and  assessment  of  Offut  neces- 
sarily draws  after  it  the  nullity  of  the  defendant's  title.  2  Desty  on 
Taxation,  C28  and  629;  33  An.  816;  39  An.  205,  206. 

The  principle  involved  is  very  much  the  same  as  that  involved  in 
Insorance  Company  vs.  Levi,  42  An.  432,  in  which  we  dealt  with 
property,  the  title  to  which  had  been  suffered  to  remain  in  abeyance 
during  the  several  years,  during  which  the  assessments  complained 
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of  had  been  made;  and  we  held  that  if  it  suited  the  convenience  of 
the  parties  in  interest  to  acquiesce  in  this  situation,  they  *'  should  not 
expect  the  city  to  lose  her  revenue  on  account  of  a  possible  defect 
in  the  assessment." 

Ordinarily,  it  is  not  necessary  that  property  should  be  assessed  in 
the  name  of  one  possessing  both  the  legal  and  equitable  title,  in  order 
that  the  assessment  be  legal  and  valid ;  for  cases  may  arise  justifying 
an  assessment  being  made  in  the  name  of  one  possessing  only  prima 
facie  title,  and  such  an  assessment  would  serve  as  the  foundation  of 
a  valid  tax  title. 

If  assessing  officers  could  not  assess  other  than  those  possessing 
nbaolutely  perfect  titles,  a  great  deal  of  property  would  escape  taxa- 
tion entirely. 

Recurring  to  the  question  of  the  alleged  nullity  of  the  defend- 
ant's tax  title,  there  is  but  one  ground  that  needs  consideration,  and 
that  is  necessarily  fatal  to  it ;  and  it  is,  that  the  tax  sale  was  made  in 
conformity  to  the  provisions  of  Acts  47  and  107  of  1880  for  the  col- 
lection  of  taxes  that  were  assessed  in  1876,  1877  and  1878;  and  that 
said  sale  was  illegal  because  Act  77  of  1880  relates  to  the  assessment 
and  collection  of  the  revenues  of  that  year,  and  had  no  reference  to 
antecedent  taxes ;  and  Act  107  of  1880  relates  exclusively  to  the  sale 
of  property  that  had  been  theretofore  forfeited  to  the  State  for  the  non- 
payment of  taxes;  and  the  averment  of  the  petition  is,  that  the 
property  in  question  had  never  been  forfeited  to  the  State. 

In  Surget  vs.  Newman,  42  An.  781,  we  had  this  particular  statute 
under  consideration  as  applicable  to  a  plea  of  three  years'  prescript 
tion  under  Act  105  of  1874,  and  in  the  course  of  our  opinion  said : 

<*  This  statute  was  doubtless  enacted  for  the  purpose  of  putting  in 
force  the  provisions  of  Art.  1  of  the  ordinance  for  the  relief  of  de- 
linquent taxpayers,  but  it  evidently  relates  only  to  the  sale  of  prop' 
erty  forfeited  or  sold  to  the  State  for  delinquent  taxes  and  licenses. 
This  appears  from  a  casual  inspection  of  the  act;  and  we  have  fre- 
quently so  construed  it.  It  is  equally  obvious  that  a  statute  which 
directs  and  requires  a  tax  collector  to  sell  property  forfeited  or  sold 
to  the  State  only  does  not  confer  upon  that  officer  power  or  authority 
to  sell  property  of  a  delinquent  taxpayer  in  satisfaction  of  taxes  due 
the  State. 

'*  It  was  this  particular  deficiency  in  the  Act  of  1880  which  neces- 
sitated the  passage  of  Act  98  of  1882,  Sec.  1  of  which  requires  the 
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tax  collector  to  advertise  for.  sale  piroperty.  which  had  theretofore 
be^n  forfeiML  to  the  State  for  unpaid  taxes;  property  which  had 
been  aold  to  the  State  for  unpaid  taxes,  and  '  property  upon  which 
any  taxes  (were)  due  to  the  State  *  *  prior  to  January  1, 
1888.^  Therefore,  if  the  tax  collector  did  proceed  under  that  law,  to 
enforce  the  collection  of  taxes  due  the  State  prior  to  the  Ist  of  January^ 
IssOy  '  *  it  can  not  be  said  of  his  adjudication  that  it  is  a 
title  to  *  *  .  property  purchased  at  tax  sale  under  and  by 
tirfue  of  any  law  of  this  State j^^  etc. 

Applying  the  principle  of  law  announced  in  that  case  to  the 
tax  title  under  examination,  it  is  evident  that  it  can  not  stand 
the  test.  The  proces  verbal  shows  upon  its  face  that  the  sale  was 
made,  not  of  property  which  had  been  forfeited  to  the  State,  but  of 
property  of  Mrs.  Leigh  and  the  Prescott  heirs,  for  the  purpose  of  col- 
lecting taxes  that  were  assessed  against  it  in  1876,  1877  and  1878, 
when  Offut  was  the  proprietor.  It  further  shows  that  the  sale  was 
made  in  pursuance  of  Acts  77  and  107  of  1880,  indifferently. 

It  is  further  manifest  that  the  tax  collector,  in  acting  under  these 
laws,  proceeded  without  warrant  or  authority,  and  that  the  sale  was 
absolutely  void  on  that  account,  and  confers  no  title  on  the  de- 
fendant. 

The  exceptions  of  the  defendant  are  peremptory  in  character  and 
may  be  summarized  as  follows,  viz. : 

1.  Failure  of  the  plaintiffs  to  make  a  tender  of  the  price  paid  at  the 
Bale,  as  a  condition  precedent  to  the  institution  of  suits  to  annul 
the  title. 

2.  Res  a4judicaia  foimded  upon  the  suit  of  defendant  against  Mrs. 
Leigh  to  be  put  in  possession  of  the  property  sold,  and  the  judgment 
thereon  pronounced. 

3.  The  prt>scription  of  three  and  five  years. 

As  a  defence,  the  plea  of  ten  years'  prescription  acquirendi  causa 
is  urged  as  a  mimiment  of  title. 

In  the  alternative,  claim  is  made  in  reconvention  for  the  restitu- 
tion of  the  purchase  price,  taxes  paid  since  sale,  and  the  value  of 
improvements  and  repairs. 

a.  In  State  of  Louisiana  vs.  Cannon,  44  An.  — ,  we  recently  de- 
cided, upon  a  thorough  examination  of  authority,  thfit  'Hhe  plea  of 
want  of  previous  tender,  as  a  condition  precedent  to  the  institution 
of  a  suit  to  annul  a  judicial  sale,  is  not  applicable  to  tax  sales.  The 
42 
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Oonatitntion  declares  that  no  sale  of  property  for  taxes  shall  be 
nulled  for  any  Informality  in  the  proceeding!  nntU  the  price  ] 
with  10  per  cent.  Interest,  be  tendered  to  the  purchaser]  and 
provision  has  been  construed  to  mean  that  tender  may  be  mat 
any  time  prior  to  final  judgment,  or  that  the  price  may  be  liquid 
and  adjusted  in  the  judgment." 

Breaux  vs.  Negrotto,  43  An.  427. 

b.  The  snit  and  judgment  referred  to  and  relied  npon  as  snpj 
ing  the  plea  of  tm  w^udioata  was  not  a  proceeding  which  Invo 
the  title  ot  the  defendant.  The  only  questioq  that  was  therein  a 
dicated  was  poueaston  and  not  ownership,  and  ot  which  the  tax 
famished  the  only  evidence. 

Notwithstanding  the  judgment  decreed  the  defendant  entitle 
be  placed  in  poBsesBion,  it  left  the  defendant  in  that  suit  free  U 
for  the  revocation  of  the  title  upon  which  the  judgment  Is  touc 

o.  The  prescription  of  three  years  is  not  good,  for  the  reaao 
assigned  for  refusing  to  apply  it  In  Surget  vs.  Newman,  42  An. 
viz.: 

"  It  is  clear  to  our  minds  that,  in  applying  the  bar  ot  the  sti 
to  an  action  to  invalidate  the  title  to  property  purchased  at  tax 
it  is  our  province  and  duty  to  see  to  it  that  the  sale  was  made  u 
and  by  virtne  of  some  law  of  the  State  which  authorized  the  proc 
Inge,  and  onr  conclusion  ia,  that  the  title  in  question  faila  to  dis 
the  existence  of  anystatute  authorizing  tuch  a  aale,  and,  thereto 
can  not  be  said  to  be  a  title  to  property  purchased  at  a  tax 
under  and  by  virtue  of  any  law  of  thiM  $tate,  and  the  prescriptioi 
voted     •     "     is  not  available  to  the  defendant,"  etc. 

d.  The  prescription  of  five  years  only  applies  to  intormallti' 
sale  proceedings,  and  not  to  such  absointe  and  incurable  nnlllti 
are  lound  to  exist  in  the  instant  case. 

e.  The  plea  of  ten  years'  prescription  ia  not  well  grounded,  bei 
the  title  ot  defendant  was  unaccompanied  by  po»te$tion,  whi 
one  of  Its  essential  elements. 

R.  C.  C.  8479. 

That  article  requires  that  possession  shall  have  continued  "di 
the  time  required  by  law;"  and  Art.  3487  requires  "that  the  po 
sor  shall  have  held  the  thing  in  fact  and  in  right;"  and  same  ai 
further  declares  "that  the  possession  shall  have  been  contia 
and  uninterrupted,  peaceable,  public  and  unequivocal,"  etc. 
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In  this  respect  the  facte  are  that  the  property  was  adjudicated  to 
the  defendant  on  the  7th  of  May,  1881.  On  the  9th  of  August,  1882, 
defendant,  as  adjndicatee,  instituted  suit  against  Mrs.  Leigh  for  pos- 
seaBion,  and  on  the  6th  of  Mayi  1883,  there  was  a  final  judgment  ren- 
dered in  his  favor;  bat  nothing  appears  to  have  been  done  in  the 
way  of  executing  it  until  the  16th  of  June,  1888. 

It  is  quite  evident  that  defendant  has  not  had  that  possession 
which  is  requisite  to  sustain  the  plea  of  ten  years'  prescription. 

The  judge  a  quo  was  of  opinion  and  decided  that  the  rents  and 
revenues  were  the  just  equivalent  of  the  taxes,  repairs  and  price 
paid,  and  accordingly  held  that  one  was  compensated  by  the  other; 
and  we  find  no  sufficient  reason  to  change  his  decision  or  decree. 

Judgment  aflirmed. 

Mr.  Justice  Fenner  recuses  himself  on  the  ground  of  relationship 
to  the  defendant. 


No.  10,774. 
Grand  Lodge  of  Louisiana  of  Frbb  and  Accbptbd  Masons  vs. 

OiTY  OF  New  Obl#eanb. 

Tbe  constitotlooal  proy ision  relating  (o  the  exemption  of  property  from  taxation 

can  not  be  avoided  on  the  ground  that  it  is  retrospective. 
The  exemption  was  not  a  charter  grant. 
It  was  not  a  right  removed  from  dll  legislative  control. 
The  plain  terms  of  the  organic  law  prohibiting  the  exemption  of  property  leased 

or  used  for  corporate  profit  or  income  must  be  obeyed. 
That  part  of  the  property  occupied  by  plaintiff's  order  is  exempt. 
That  part  used  or  leased  for  corporate  income  or  profit  Is  subject  to  taxation. 
From  the  assessed  value  of  the  whole  property  is  deducted  the  value  of  that  part 

v^hlch  is  not  subject  to  taxation.    The  remainder  is  taxable. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


U  05» 
52  228 
62  ZAi 
BSi  2So 
62  1483 

44  659 

109  540 

109  541 

109  542 

109  599 


J.  Q.  A,  PeUows  and  Bucky  DinkeUpiel  &  Hart  for  Plaintiffs  and 
Appellees: 

Mason  to  societies  are  charitable  (eleemosynary)  institutions  within  the  meaning 
of  Art.  307  of  the  Oonstitntlon.    34  An.  674. 

The  exemption  of  Act  No,  225  of  1865  is  a  contract  for  a  valid  consideration  between 
the  State  and  the  Grand  Lodge  F.  and  A.  Masons,  and  that  any  attempt  to  tax 
the  property  so  long  as  the  conditions  exist  impairs  the  obligation  of  the  con- 
tract. There  is  no  necessity  of  looking  for  the  consideration  outside  the  ob- 
jects for  which  the  corporation  was  created.  These  objects  are  decreed  by  the 
Legislature  to  be  beneficial.  15  Otto  362;  8  Wall.  430;  Id.  4:^9;  33  An.  850;  36  An.  896 
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has  continuously  existed  since  the  enactment  of  said  exemption 
law,  and  that  the  law  under  the  color  of  which  the.  defendant  claims 
the  right  to  levy  and  collect  said  taxes  impairs  the  obligation  of  its 
protected  contract  in  violation  of  Sec.  10  of  Art.  1  of  the  Constitu- 
tion of  the  United  States,  and  is,  therefore,  null  and  void. 

The  city's  answer  is  a  general  denial. 

The  contention  of  the  plaintiff  is  that  said,  exemption,  under  the 
circumstances  related,  had  and  has  the  force  of  a  legislative  con- 
tract which  could  not  be  repealed  or  impaired  by  subsequent  con- 
stitutional provision  or  statutory  enactment. 

On  the  other  hand,  the  contention  of  the  defendant  is,  that  Act 
225  of  1855,  relied  upon  by  the  plaintiff,  conferred  a  mere  gratuity, 
benefaction  or  munificence,  which  was  subject  to  repeal  or  legislative 
recall  at  any  time.  That  Art.  207  of  the  State  Constitution  repeals 
the  Act  of  1855  by  imposing  the  additional  restriction  upon  the  ex- 
emption of  the  property  of  charitable  institutions,  that  same  ^^  shall 
not  be  used  or  leased  for  purposes  of  private  or  corporate  profit  or 
income,"  and  that  proof  of  the  pVoperty  not  being  so  used  is  a  con- 
dition precedent  to  the  allowance  of  the  exemption. 

This  contention  of  the  city  is  supplemented  by  the  further  one 
that,  as  in  the  charter  granted  to  the  plaintiff  in  1816  there  is  no 
mention  of  the  exemption  of  its  property  from  taxation,  and  as  the 
property  in  question  was  acquired  by  it  two  years  prior  to  the  enact- 
ment of  the  exemption  act,  and  the  exemption  did  not,  therefore, 
constitute  any  part  of  the  consideration  thereof,  said  act  does  not 
contain  the  constituent  elements  of  a  contract  which  could  be  pro- 
tected by  the  Federal  Constitution  from  impairment. 

And  therefore  the  Act  of  1855  became  subject  to  repeal  by  the 
contrary  provisions  of  Art.  207  of  the  Constitution  of  the  State — 
there  having  been  in  existence  no  contract  on  the  part  of  the  State 
not  to  tax  the  plaintiff's  property  at  the  time  of  \ts  acquisition y  and 
there  having  been  no  covenant  on  the  part  of  the  State,  stipulated 
in  its  charter,  as  to  the  exemption  of  property  which  it  might  there- 
after  acquire. 

From  the  premises  laid  down  on  either  side  it  is  clear  that  the  der 
cision  of  this  case  must  necessarily  depend  upon  the  existence  vel 
non  between  the  State  and  plaintiff,  antecedent  to  the  adoption  of 
the  Constitution  of  1879,  of  a  contract  in.  respect  to  the  exemption  of 
its  property  from  ta^cation. 
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It  is  conceded  that  the  State  granted  a  charter  to  the  Orand  Lo 
in  1816,  and  that  it  contained  no  mention  of  any  exemption  ot 
property — present  or  prospectire — trom  taxation.  That  the  pr 
erty  alleged  to  be  exempt  WM  pnrchaaed  in  1868,  and  the  exempt 
statnte  waa  not  enacted  nntil  the  16th  of  Blarch,  1865.  It  is  codc 
in  the  following  terms,  vii. : 

"  Be  it  enacted,  That  the  building  sitnated  at  the  comer  of 
Charles  and  Perdido  streets,  in  the  city  of  New  Orleans,  and  knc 
aa  the  hall  of  the  Grand  Lodge  ot  F.  and  A.  Masons  of  the  State 
Louisiana,  shall  be  exempt  from  State  und  pariah  taxation  aa  long 
U  i»  occupied  as  the  Orand  Lodge  of  the  F.  and  A.  Matont."  Act 
of  1866,  p.  271. 

In  order  to  disclose  a  consideratioD  tor  this  alleged  contract  pU 
tiff  introduced  proof  to  show  that  the  Qrand  Lodge  Is  an  eleemos 
ary  institation  "  founded  on  the  ancient  usages  of  their  society, 
principles  ol  which  are  charity  and  aniversal  benevolence." 

Bat,  while  conceding  the  charitable  objects  and  parposes  of 
order,  defendant's  counsel  contends  that  that  is  insufficient  tomt 
ti^n  the  exemption  without  farther  proof  that  said  exempt  propf 
has  not  been  "used  or  leased  fvr  purposes  s^  private  or  eorpoi 
profit  or  income."    Const.,  Art.  207. 

We  ore  thns  presented  witii  a  close  question  of  constitational  L 
and  to  resolve  it  satisfactorily,  recourse  must  be  had  to  the  decisi 
of  the  Supreme  Court  as  well  as  our  own,  and  the  opinions  of  t 
writers. 

F^rst  consulting  Judge  Cooley — whose  views  upon  such  qnesti 
are  always  lucidly  expressed  and  instnictive — we  find  that  ai 
having  made  a  careful  examination  of  the  authorities,  he  has  tal 
the  distinction  which  the  city  attorney  suggests  as  the  correct 
on  which  to  place  oar  decision. 

That  author  has  divided  into  two  distinct  topics  the  question  fa 
presented  as  one  and  indivisible. 

Treating  of  charters  granted  hy  a  State  to  private  corporatit 
containing  stipulations  exempting  corporate  franchises  and  pn>p« 
from  taxation,  he  says,  *u«h  a  charter  "  is  a  contract  between 
commonwealth  and  the  corporators,  "and  that  such  stipulations" 
irrepealable."     Cooley  on  Taxation,  Chap.  Ill,  p.  66. 

Bat,  in  suhsequently  discoesing  exemptions  of  corporate  franch 
and  property,  which  are  "  granted  on  considerations  of  public  ] 
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iey,''  he  says,  same  ''may  be  recalled  whenever  the  legislatiye 
▼iew  of  public  policy  may  be  changed.  To  the  individuals,  corpora- 
tions or  associations  benefited  by  them,  they  are  to  be  regarded  as 
tavoTS  or  privileges  merely,  to  continue  during  the  pleasure  of  the 
sovereignty;  and  there  can  be  no  breach  of  faith — certainly  no  want 
of  power— in  terminating  them  at  any  time."  Ibid.,  Ohap.  VI,  pp. 
145,64. 

See  also  cases  illustrating  this  principle,  which  are  cited  on 
page  64. 

As  preliminary  to  this  distinction  the  author  saye : 

'*  An  exception,  however,  is  held  to  exist  in  case  of  an  agreement 
by  a  State,  entered  into  for  a  consideration,  to  refrain  from  exercis- 
ing this  power;  that  provision  of  the  Federal  Constitution  which 
forbids  the  State  passing  laws  which  impair  the  obligation  of  con- 
tracts, applying  as  well  to  contracts  by  the  State  itself,  as  to  those 
between  individvals.        *♦♦♦•♦♦♦ 

''  A  number  of  cases,  for  which  this  has  been  the  precedent,  are 
referred  to  in  the  note,  but  it  is  conceded  in  all  of  them  that  there 
most  be  a  consideration  to  the  State  for  the  relinquishment,  or  the 
elements  of  a  contract  will  be  wanting."     Id.,  p.  64. 

A  leading  and  conspicuous  case,  fairly  illustrating  the  questions 
herein  involved,  is  City  of  New  Orleans  vs.  St.  Anna's  Asylum,  31 
An.  292. 

In  that  case  it  appears  that  the  defendant  asylum  was  created  by 
a  legislative  charter  granted  in  1863,  and  it  acquired  in  1874  the 
property  which  was  alleged  to  be  exempt,  and  resisted  the  payment 
of  taxes  assessed  thereon  in  1876.  In  stating  the  question  before  it 
the  court  said : 

''  Under  the  settled  jurisprudence  there  can  be  no  doubt  of  the 
liability  ol  the  property  in  controversy,  unless  removed  from  the 

* 

general  rule  by  some  exception. 

"  Such  exemption  is  claimed  as  resulting  from  the  charter  of  the 
defendant  corporation,  by  which  it  is  contended  that  a  contract  was 
created  divesting  the  State  of  all  power  to  repeal  the  exemption 
claimed." 

After  quoting  the  provisions  of  the  charter  which  were  relied  upon 
as  constituting  a  contract,  the  court  proceeds  to  state : 
•  *'  The  solitary  question,  therefore,  is,  was  this  exemption  a  con- 
tract of  aueh  a  nature  as  to  invest  the  corporation  with  such  a  right 
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9  it  (rom  all  sabseqaent  le^elative  control?  We 
not,"  etc. 

Proceeding  with  the  expression  ot  the  reasons  which  infltii 
this  conclneion,  they  said: 

"That  a  general  power  to  repeal  or  modify  a  charter  entert 
the  charter,  and  pro  Uinto  divests  it  of  the  character  ot  a  contn 
now  the  settled  opinion  of  the  Supreme  Gonrt  of  the  United  St« 
(Italics  are  onrs.) 

Hence,  the  conclusion  of  the  court  was  that  the  State  had  th 
thority,  under  the  general  power  it  possessed,  of  repealing  or  i 
fy'ng  the  legislative  charters  ot  private  corporations,  to  divesi 
the  character  of  a  contract  altogether. 

That  case  was  carried  up,  on  writ  of  error,  to  the  Sopreme  Co 
Asylum  vs.  Now  Orteans,  lOS  U.  8.  862 — and  it  was  therein  rev 
and  the  exemption  atistained.  Referring  to  the  sixth  section  t 
legislative  charter  of  the  aeylam,  which  grants  the  exemption  i 
upon,  the  court  said: 

"  The  corporation  filed  an  answer  Betting  Dp  the  exemption 
taxes  contained  in  its  charter,  and  claiming  that  it  was  a  con' 
and  contended  that  the  Oonstitntion  ot  1868,  and  the  statute  p 
in  puranance  thereof,  impaired  the  obligation  of  said  contra 
violation  of  the  tenth  section  ot  the  Orat  article  ot  the  Constit 
ot  the  United  States." 

After  stating  the  grounds  ot  the  decision  by  our  predecesso 
shown  by  our  previous  quotations,  they  proceeded  to  make  ai 
amination  and  give  a  synopsis  of  the  caaes  cited  and  relied  upoi 
said: 

"  We  think  they  do  not  apply  to  the  case  now  under  consider! 
In  the  first  place,  the  Consfitutums  of  Michigan  and  Wiscons 
which  States  those  cases  arose,  reserved  to  their  legislatures,  rei 
lively,  the  power  to  alter,  amend  and  repeal  charters  of  incor] 
tion.  In  the  next  place,  in  those  caaes,  the  exemption  grantee 
held  to  he  gratuitoug  on  the  part  of  the  State,  no  consideration 
ing  therefor  from  the  companiee.  It  was  no  part  of  their  chart 
incorporation,  and,  therefore,  formed  no  consideration  for  their  ai 
once.  Whereat,  in  tlie  present  case,  the  exemption  wos  expreated  -. 
charter  itself,  and  was  one  of  Ike  inducements  ottered  tor  Its  accep 
and  for  making  donations  for  the  establishment  of  th«  institat 

Thereupon  the  court  held  that  the  imposition  of  the  tax  in  qu€ 
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against  the  property  of  the  asylum  ^'  was  not  a  legitimate  exercise 
of  the  power  of  dissolatidn  reserved  in  the  Code  "  of  Loaisiana,  and 
that  the  118th  article  of  the  Constitution  of  1868  was  in  violation  of 
the  Constitution  of  the  United  States  in  this  respect. 

We  b&ve  quoted  from  this  decision  at  great  length,  as  it  fully 
sanctions  the  distinction  talien  hy  Judge  Cooley,  and  affirms  the  cor- 
rectness of  the  principle  on  which  the  exemption  is  placed ;  that  is 
to  say,  upon  a  provision  of  a  legislative  charter  for  the  granting  of 
which  the  exemption  constitutes  a  consideration,  and  an  inducement 
to  the  acceptance  thereof. 

Home  of  the  Friendless  vs.  Rouse,  8  Wallace,  430,  is  an  exactly 
parallel  case. 

From  the  statement  of  the  case  it  appears  that  the  Legislature  of 
the  State  of  Missouri  granted  a  charter  in  1863  to  a  private  corpora- 
tion, styled  the  Home  of  the  Friendless,  a  charitable  institution, 
and  therein  a  stipulation  was  placed  exempting  all  of  its  property 
from  taxation,  in  general  terms.     That,  under  the  provii^ions  of  a 
State  Constitution  adopted  in  1865,  the  Legislature  authorized  the 
levy  of  a  tax  on  the  property  of  this  corporation ;  and  the  corpora- 
tion resisted  payment  on  the  ground  of  the  impairment  of  its  con- 
tract of  exemption.     This  exemption  was  denied  by  the  Missouri 
court,  but  the  Supreme  Court,  on  writ  of  error,  held :    "  This  charter 
is  a  contract  between  the  State  of  Missouri  and  the  corporators,  that 
the  property  given  for  charitable  uses  specified  in  it  shall,  so  long 
as  it  is  applied  to  these  uses,  be  exempt  from  taxation.     It  follows 
that  any  attempt  to  tax  it  impairs  the  obligation  of  the  contract.'' 

To  the  same  effect  are  many  other  decisions  of  the  Supreme  Court, 
and  we  cite  the  following,  viz. :  University  vs.  People,  99  U.  S.  309; 
Merritt  vs.  Philadelphia,  etc.,  18  Wall.  206;  North  Missouri  R.  R. 
Go.  vs.  Maguire,  20  Wall.  46;  Erie  R.  R.  Co.  vs.  Pennsylvania,  21 
WaU.  497;  The  Delaware  R.  R.  Tax,  18  Wall.  206;  Miller  vs.  The 
State,  15  Wall.  478;  The  Binghampton  Bridge,  3  Wall.  51. 

As  appertaining  to  this  question  quite  a  number  of  decisions,  col- 
lateral thereto,  may  be  appropriately  cited. 

For  instance,  in  BdwaLrds  vs.  Kearsay,  96  U.  S.  595,  what  a  con- 
tract was  in  a  contitutional  sense  was  defined  to  be  ^'  the  agireement 
of  minds,  upon  a  sufficient  consideration,  that  something  specified 
shall  be  done  of  shall  not -be  done." 
In  Fletcher  vs.  Peck,  6  Cranch  87,  it  was  held  that  when  a  State 
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in  TJitae   thereof  was  not  repagnant  to  the  contract  clause  of  the 
Federal  Ck>n8titation. 

On  writ  of  error  the  plaintiff's  contention  was  that  the  exemption 

of  tlie  act  ^was  perpetnal,  as  the  act  itself  was  in  effect  a  protected 

coBtract — just  as  plaintiff's  contention  is  here. 

The  court,  through  Mr.  Justice  Oampbell,  says : 

^  This  concession  of  the  Legislature  was  spontaneous,  and  no 

service  or  duty  or  other  remunerative  condition  was  imposed  on  the 

corporation.     It  belongs  to  the  class  of  laws  denominated  privilegia 

famtrabilia.    It  attached  only  to  such  real  property  as  belonged  to 

the  corporation  and  while  it  remained  as  its  property;  but  it  is  not 

a  necessary  implication  from  these  facts  that  the  concession  is  per- 

petaal  or  was  designed  to  continue  during  the  corporate  existence 

*      *      The  inducements  that  moved  the  Legislature  to  concede 

tiie  favor  contained  in  the  Act  of  1883  are  special,  and  were  probably 

temporary  in  their  operation    *     *     *    It  is  in  the  nature  of  such  a 

privilecre  as  the  Act  of  1833  confers  that  it  exists  bene  placitum^  and 

may  be  revoked  at  the  pleasure  of  the  sovereign." 

We  have  quoted  from  this  case  at  length  because  there  seems  to 
be  an  exact  parallel  between  it  and  the  instant  case,  and  for  that 
reason  the  decision  is  peculiarly  applicable  and  pertinent. 

In  Salt  Company  vs.  East  Saginaw,  18  Wall.  878,  the  court  very 
clearly  disting^shed  statutes  which  contain  exemptions  from  taxa- 
tion, the  property  of  private  corporations  merely,  and  those  which 
grant  charters  to  such  corporations  and  therein  stipulate  continuing 
exemptions. 

The  court  in  analyzing  the  statute  of  Michigan,  which  was  therein 
involved,  made  this  observation:  ^<  A  law  dictated  by  public  policy 
and  the  general  good,  etc.,  *  *  sach  a  law  is  not  a  contract, 
except  to  bestow  the  promised  bounty  upon  those  who  earn  it,  so  long 
as  the  law  remains  unrepealed.  There  is  no  pledge  that  it  shall  not  be 
repealed  at  any  ttme." 

Again :  ^'  Charters  granted  to  private  corporations  are  held  to  be 
contracts.  Powers  and  privileges  are  conferred  by  the  State,  and 
corresponding  duties  and  obligations  are  assumed  by  the  corpora- 
tion." 

In  the  case  of  Commonwealth  vs.  Bird,  12  Mass.  448,  a  similar 
principle  is  announced.  The  same  is  true  of  the  case  of  Brainard  vs. 
The  Town  of  Colchester,  31  Conn.  407. 
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But  the  wbole  qneetioD  \b  very  tersely  put  &nd  decided  in  P 
ve.  Rxper,  35  N.  Y.  629,  the  court  declariDg  that: 

"  It  is  also  true  that,  for  adequate  coneideration.  and  in  the  • 
ciae  o(  its  general  authority,  (the  State)  may  invit?  jnTeetment 
particular  description  of  property,  for  the  benefit  of  the  Stat 
stipulating  for  ite  exemption,  in  the  hands  of  the  holder, 
aeeesBtnent,  as  a  subject  of  general  taxation."     *     *     * 

But  "  it  is  neyer  £o  be  assumed,  however,  that  the  State  has, 
to  this  extent,  fettered  its  power  in  the  future,  except  npon 
and  irresistible  evidence  that  the  engagement  was  in  the  natUT' 
private  contract,  as  distinguished  from  a  mere  act  of  genera]  lej 
tion,"  etc. 

After  quoting  at  leugth  the  language,  of  Chief  Justice  Marshi 
Providence  Bank  vs.  Billings,  4  Wheaton,  429,  the  court  said: 

"  For  an  irrepealable  contract  of  such  a  nature,  iu  the  name  c 
body  politic,  no  authority  is  found,  either  in  our  legislative  c 
congressional  precedents. 

'M  contract  in  a  corporate  ckarter,  for  immunity  in  reipect 
franchise  conferred  by  government,  is  essentially  diatinct  in  its  n 
from  a  prospective  absolution  of  the  citizen  from  his  future  obligati 
the  State."     (Italics  ours.) 

We  are  of  opinion  that  the  foregoipg  summary  of  authority, 
eral  and  State,  fully  sanctions  and  substantiates  the  correctne 
the  distinction  made  by  Judge  Cooley  between  repealable  and 
pealable  statutory  exemptions  from  corporate  taxation. 

We  have  carefully  examined  the  decisions  of  the  courts  i>f  lai 
aort  in  many  other  States,  as  well  as  those  of  this  court,  and 
found  none  which  pronounce  a  contrary  view.  On  the  contrar 
find  them  in  full  accord  therewith  in  every  particular. 

In  the  case  of  City  of  New  Orleans  vs.  The  Poydras  Orphans' 
lum,  33  An.  850,  in  which  the  plaintftT's  effort  to  collect 
aseesEed  against  property  of  the  defendant  was  resisted  oi 
ground  that  same  was  exempt  from  taxation  hy  various  atg 
enacted  prior  to  the  adoption  of  the  Constitution  of  1868,  and  1 
the  plaintiff  contended  to  have  heen  repealed  thereby,  passed  i 
the  ground  that  there  was  "  no  incompatihility  between  Che  ex 
tion  laws  invoked  and  the  Constitution  of  1868;"  and  hence  th 
emption  laws  invoked  were  not  repealed  thereby,  but  remalr 
full  force,  and  the  tax  was  defeated. 
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It  is  a  fact  fully  attested  by  a  comparison  made  of  the  exemption 
law  of  1855,  that  is  invoked  by  the  plaintiff,  and  the  pertinent  pro- 
vision of  Art.  207  of  the  Constitution  that  the  former  is  subjected  by 
the  latter  to  an  additional  and  essential  condition  precedent,  that  is 
destructive  of  the  claim  of  the  plaintiff,  unless  the  exemption  be 
given  the  force  of  a  protected  contract. 
The  following  extract  from  Art.  207  is  relied  upon,  viz. : 
**  The  following  property  shall  be  exempt  from  taxation,  and  no 
Qihety  viz. :  All  public  property,  places  of  religious  worship  or  burial, 
all  charitable  institutions        *         *        provided,   the   property    so 
exempted  be  not  used  or  leased  for  purposes  of  private  or  corporate 
profit  or  incojne,^^ 

In  considering  a  germane  question  instate  ex  rel.  Bartel  vs.  Board 
of  Assessors,  34  An.  574,  we  held  that  the  primary  objects  of  the 
^'Supreme  Council  of  33  Scotch  Masonry,"  as  appears  from  the  evi- 
dence in  the  record  and  its  legislative  charter  of  1870,  are  benev- 
olence and  charity,  and,  as  such,  was  entitled  to  enjoy  the  prohibi- 
tion contained  in  Art.  207  of  the  Constitution;  but  because  the 
evidence  disclosed  that  part  of  the  buUdings  were  rented  for  stores, 
and  produced  revenue,  we  held  that  that  was  obnoxious  to  the  pro- 
viso of  Art.  207  of  the  Constitution,  and  maintained  the  tax.  See 
also  State  ex  rel.  Tulane  Fund  vs.  Board,  35  An.  668. 

The  only  condition  imposed  by  the  exemption  act  of  1855  was  that 
the  exempt  property  should  continue  to  be  '*  occupied  as  the  Grand 
Lodge  of  the  F.  and  A.  Masons." 

The  proof  shows  that  during  the  yeais  in  which  the  complained  of 
assessments  were  made,  a  part  of  the  ground  floor  of  the  exempt 
property  was  rented  for  stores,  and  that  some  of  the  rooms  were 
rented  for  other  like  purposes;  and  that  from  these  sources  a  large 
amount  of  corporate  income  had  been  realized.  And,  if  the  plaintiff 
does  not  possess  a  contract  in  the  sense  of  the  Federal  Constitution, 
its  property  is  clearly  subject  to  taxation  under  the  terms  of  the 
Bartel  decision  and  Art.  207  of  the  Constitution. 

And  it  is  well  worthy  of  remark  that  it  is  in  line  with  many  pre- 
vious adjudications  on  this  question,  and,  among  the  number,  the  fol- 
lowing may  be  cited,  viz. :  City  of  New  Orleans  vs.  The  Congregation, 
etc.,  15  An.  379;  City  of  New  Orleans  vs.  N.  O.  Mechanics,  etc.,  27 
An.  436;  New  Orleans  vs.  People's  Bank,  27  An.  646;  New  Orleans 
V8.  Metropolitan  Loan,   etc.,   27  An.   498;    New    Orleans  vs.   St. 
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Patrick's  Hall,  28  An,  512;  State  vb.  Bank,  23  An.  271;  New  G 
va.  Lafayette  Idb.  Co.,  28  An.  760;  City  vs.  Carondelet  Canal  i 
Co.,  86  An.  896. 

Ott  tbe  wbote,  onr  conclnBloiiB  are  tbat  Act  225  ot  1666,  wbi 
«mpt«  from  State  and  parisb  taxation  tbe  property  of  tbe  p 
"  BO  long  as  it  is  occnpied  as  tbe  Grand  Lodge  of  tbe  P. 
Masons,"  does  not  contain  a  contract  between  tbe  State  ai 
corporation  tbat  is  irrepeaUble,  bnt  tbat  tbe  exemption  of  tbe  i 
was  granted  on  considerations  ot  public  policy  independently 
consideration  exiating  in  its  previously  granted  legialatiTe  cl 
and  Bnbject  to  be  recalled  wbenever  tbe  legislative  view  of 
policy  migbt  be  changed.  That  tbe  provisions  of  that  act  ai 
ordinate  to  those  of  Art.  20?  of  the  Constitntion  ot  the  Statt 
viding  that  tbe  property  ot  charitable  institntions  shall  be  e 
from  taxation  if  it  "  be  not  used  or  leased  tor  purposes  of  prii 
corporate  profit  or  Income."  That  this  constitution^  provlsie 
tbe  statute  under  which  tbe  tax  in  question  was  levied,  ore  a 
ble  to  tbe  constitutional  invalidity  urged  against  tfaem. 

We  very  mncb  regret  that  we  have  been  constrained  to  sub 
taxation  the  property  ot  tbe  plaintlft's  meritorious  ae83ciati< 
we  have  been  unable,  after  careful  research,  to  find  any  aut 
Id  our  own  decisions  or  those  of  tbe  Supreme  Court  wblcb  bol< 
a  t>are  statutory  exemption,  not  contained  in  tbe  leglsiatlve  c 
of  a  private  corporation,  nor  in  an  amendment  thereto,  and  n 
pressly  defined  to  be  a  contract  between  tbe  State  and  the  co 
tors,  is  irrepealable,  and  not  subject  to  recall  at  tbe  option 
Legislature. 

We  find  the  authorities  are  nnanimous  to  tbe  contrary ;  bat  il 
in  error  in  this  view,  the  Supreme  Conrt  can  set  the  decisioi 

Plaintiff' B  injunction  wae,  therefore,  erroneously  maintain* 
perpetuated. 

It  is  therefore  ordered  and  decreed  tbat  tbe  judgment  re 
Crom  be  reversed,  and  it  is  farther  ordered  and  decreed  th 
plaintiffs  injunction  be  dissolved  at  its  costs  in  both  courts. 
On  Appucation  fob  a  Rbhbabino. 

BRBAtJX,  J.  We  will  not  restate  tbe  case;  it  is  sufScient 
that  the  eleemosynary  character  of  tbe  institution  is  not  contro 
by  defendant's  counsel. 

That  this  conrt  has  decided  tbat  Masonry  iB  a  charitable  Inatii 
36  An.  397. 
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That  defendant's  propositions  are : 

That  the  act  pleaded,  as  exempting  the  property  of  plaintiff  from 
taxation,  is  not  pare  of  the  plaintiffs'  charter,  nor  an  amendment, 
bein^^  a  subsequent  and  independent  act  in  the  nature  of  a  favor  or 
privilege,  subject  to  repeal  at  any  time. 

That  the  action  of  the  State  exempting  the  property  subsequent  to 
its  purchase  by  plaintiff  can  not  be  held  as  the  basis  of  a  contract 
affecting:  the  previously  purchased  property. 

That  Art.  207  of  the  Constitution  repealed  the  special  exempting 
act  pleaded. 

That  the  terms  of  the  Constitution  of  1868,  with  reference  to 
exemption,  are  different  from  those  of  the  Constitution  of  1879. 

The  plaintiff  in  reply  to  these  propositions  earnestly  contends  that 
the  questions  have  been  decided  in  several  cases,  and  that  it  is  pro- 
tected by  the  rule  of  stare  decisis. 

The  St.  Anna  Asylum,  a  corporation  created  for  charitable  pur- 
poses by  legislative  charter,  owned  property,  the  revenues  of  which 
were  applied  to  charitable  purposes. 

In  a  case  which  was  tried  against  [that  institution  it  was  decided 
that  its  revenues  were  not  exempt  from  taxation. 

On  appeal  to  the  Supreme  Court  of  the  United  States  the  judgment 
was  reversed.  The  court  held  that  the  exemption  was  made  part  of 
the  charter,  and  was  one  of  the  inducements  offered  for  its  acceptance 
and  for  making  donations  for  the  establishment  of  the  institution. 
Asylum  vs.  New  Orleans,  Otto,  105,  p.  362. 

Commencing  with  the  leading  Dartmouth  College  case,  in  which 
the  Legislature  assumed  to  remodel  the  charter  of  that  college,  the 
doctrine  has  been  affirmed  and  reaffirmed,  as  held  in  our  original 
opinion,  that  such  a  charter  is  a  contract  which  the  State  grants  in 
expectation  of  benefits  to  the  public,  which  can  not  be  amended  or 
repealed  to  the  prejudice  of  the  rights  accorded. 

There  is  no  analogy  between  the  pending  case  and  the  St.  Anna 
Asylum  case  further  than  that  they  are  both  charitable  institutions, 
and  that  each  leased  part  of  it  property. 

In  the  ormer  the  act  of  exemption  does  not  contain  or  import  a 
consideration ;  in  the  latter  the  charter  contained  the  elements  of  a 
contract  protected  by  the  Federal  and  State  Constitutions. 

The  other  cases  referred  to  apply,  and  the  questions  involved  have 
a  bearing  upon  the  issues  in  the  case  under  consideration. 
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We  are  therefore  compelled  to  meet .  the  principles  laid  dow 
them  and  to  express  our  inability  to  reacb  the  same  conclusion 

In  City  of  New  Orleans  vs.  Poydrfia  Orphan  Asylnm,  33  An. 
the  defendant  corporation  was  created  by  special  act  o(  Febru 
1817.  It  was  exempted  from  taxation  under  special  act  of  Ma 
1830. 

Tbe  case  being  similar  to  the  pending  case,  the  special  exemp 
did  not  secure  a  vested  right. 

Tbe  taxes  claimed  were  for  the  year  1870,  and  tbe  case  was  dec 
under  the  Oonstitution  of  1868. 

Tbe  court  held  that  all  the  property,  that  yielding  a  revenat 
and  that  actually  occapled  by  tbe  Poydras  Asylum,  was  exempt  f 
the  payment  of  the  said  tax. 

Tbe  principle  upon  whinh  the  decision  rests  will  be  referrei 
later  in  our  decision. 

The  question  of  Immunity  from  taxation  of  charitable  instituti 
owning  property  other  than  that  which  they  occupied,  received  < 
slderation  in  the  case  of  the  New  Orleans  Female  Orphan  Aay 
vs.  Houston,  Tax  Collector,  87  An.  69;  tbe  taxes  claimed  were 
certain  years  preceding  1879. 

Tbe  charter  did  not  contain  a  clause  exempting  its  property  ti 
taxation.  The  exemption  was  secured  under  subsequent  spe 
legislation,  as  in  the  pending  case. 

Property  yielding  a  revenue  for  the  benefit  of  Che  asylnm  was 
creed  exempt  from  taxation. 

We  qnote  from  the  dissenting  opinion  in  that  case,  of  the 
Justice  Manning; 

"  The  whole  subject  came;nnder  review  in  the  Poydras  Asy 
cose  and  was  so  extensively  treated  as  to  render  a  renewal  of 
discussion  both  unnecessary  and  tedious.  1  content  myself  i 
saying  that  the  dissenting  opinion  of  Mr.  Justice  Fenner  in  that  < 
expresses  my  view,  and  for  the  reasons  therein  given  I  dissent  f 
ths  majority  opinion  in  this  case. 

<<  I  recognize,  however,  the  injustice  that  would  be  done  by  e 
jecting  the  plaintiff  and  other  charitable  institutions  in  convii 
coau  to  the  payment  of  taxes  while  the  Poydras  Asylum  has  b 
decreed  exempt,  and  I  shall  in  future  adopt  the  ruling  in  that  < 
as  final." 

In  another  case  referred  to,  the  City  vs.  Canal  and  Navigation  ( 
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38  An.  397,  the  plaintiff  claimed  that  the  special  statute  exempting 
property  of  the  defendant  from  taxation  was  repealed  by  the  Consti- 
tation  of   1879. 

The  court  held : 

^'  In  the  case  of  the  Poydras  Asylam,  33  An.  850,  we  had  occasion 
to  consider  a  similar  question  of  exemption,  and  we  came  to  the  con- 
clusion that  the  Constitution  did  not  contemplate  or  produce  the 
effect  claimed.'* 

The  reasoning  and  the  authorities  collected  in  that  cane  are  appli- 
cable to  the  present  one. 

In  a  subsequent  case,  involving  a  question  of  the  exemption  of  the 
said  company,  it  was  decided  by  this  court  that  the  said  defendani 
had  assumed  certain  obligations  and  had  thereby  acquired  a  vested 
right  which  made  a  repeal  of  its  exemption  void,  .riity  vs.  (^anal 
and  Navigation  Co.,  44  An.  — . 

Two  principles  of  interpretation  and  construction  are  set  forth  ami 
followed  in  the  above  mentioned  decisions: 

1.  That  Art.  207  of  the  Constitution  is  prospective  and  not  retro- 
spective. 

2.  That  a  special  law  is  not  repealed  by  a  subsequent  general  law. 
We  have  been  slow  in  following  a  line  of  discussion  which  ban 

resulted  in  our  adopting  the  views  herein  expressed  and  in  laying 
down  a  general  rule  of  exemption  we  think  should  be  followed.  Wi> 
recognize  the  soundness  of  the  principle  that  generally  no  statute 
should  have  a  retrospective  effect.  But  the  sovereign  has  a  power 
we  can  not  disregard. 
The  limit  of  that  power  is  expressed  by  the  following : 
**  Retrospective  laws  which  do  not  impair  the  obligation  of  con- 
tracts or  partake  of  the  character  of  ex  post  facto  laws  are  not  con- 
demned or  forbidden  by  any  part  of  the  Constitution  of  the  United 
Btates."     Satterlee  vs.  Mathewson,  2  Peters,  380. 

In  the  pending  case  and  those  held  to  be  analogous  there  is  \\*k 
contractual  obligation  and  no  vested  right  having  the  effect  of  with- 
drawing from  the  sovereign  the  power  of  repeal  of  special  acts  o** 
exemption. 
From  Dwarris,  p.  163,  on  the  same  subject,  we  quote: 
''  The  rule  of  interpretation  by  which  that  construction  of  a  statute 
is  to  be  avoided  which  gives  it  a  retrospective  operation  has  little  or 
■o  application  in  construing  the  organic  law." 
43*' 
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property  occupied  by  the  grand  and  sabordinate  lodges  of  F.  and  A. 
Masons  of  Louisiana,  and  in  other  respects  the  demand  is  rejected. 

The  case  is  hereby  remanded  to  the  court  a  qua,  with  direction  to 
hear  evidence  and  ascertain  what  property  is  thus  occupied,  and 
what  property  is  rented  or  used  for  purposes  of  private  or  corporate 
profit  or  income,  and  to  pass  upon  and  decide  the  relative  values 
of  that  part  of  the  property  thus  occupied  by  said  Masons  to  that 
leased  or  used  as  aforesaid,  t.  e.,  from  the  assessed  value  of  the 
property,  viz.,  $60,000,  must  be  deducted  the  value  of  the  property 
exempt  as  aforesaid. 

Judgment  for  taxes  will  be  rendered  in  compliance  with  law  in  the 
remainder  of  the  assessment  for  taxes  due  annually  for  the  years 
claimed. 

The  defendant  to  pay  the  cost  of  appeal  and  the  cost  of  the  lower 
court  already  incurred. 


No.  10,013. 
Charles  A.  Phillipi  &  Co.  vs.  Their  Creditors. 

A  mortjj^age  creditor  of  an  insolvent  debtor  who  has  made  a  surrender  which  has 
been  accepted  by  the  creditors  and  a  syndic  elected,  can  not  proceed  by  ex- 
ecutory process  against  the  insolvent  debtor. 

The  syndic  alone,  under  the  direction  of  the  creditors,  can  sell  the  property. 

lu  order  to  sell  it  it  is  not  necessary  for  the  syndic  to  proceed  to  a  foreclosure  of 
the  mortgage,  as  the  property  was  surrendered  for  the  purpose  of  sale  to  pay 
the  debt.  The  syndic  has  the  right  to  select  the  sheriff  or  any  auctioneer  to  make 
the  sale,  or  he  can  offer  the  property  himself  for  sale,  unless  otherwise 
ordered  by  the  creditors. 

Tbeconrt  having  jurisdiction  of  the  insolvency,  under  a  rule  taken  by  the  credit- 
ors CO  declare  a  mortgage  debt  simulated  and  the  mortgage  canceled,  has  juris- 
diction to  determine  the  validity  of  the  mortgage.  But  it  can  not  order  the 
sheriff,  against  the  wishes  of  the  creditors,  to  sell  the  mortgage  property. 

Wliere  the  syndic  has  been  dispensed  with  giving  bond,  this  does  not  prevent  the 
mortgage  creditor  from  requiring  him  to  give  bond  for  the  amount  of  the  mort- 
gage resting  on  the  property  to  be  sold.  In  default  of  giving  bond  the  mort- 
gage creditor.  If  he  buys  the  property,  has  the  right  to  retain  the  amount  of 
his  mortgage  debt,  less'the  amount  which  is  necessary  to  pay  the  costs  of  the 
insolvency,  which  the  mortgage  debt  has  to  bear. 

Where  the  property  has  been  surrendered  and  accepted,  and  a  syndic  elected,  and 
died,  the  creditors  can,  at  a  meeting  called  to  select  a  syndic,  deliberate  upon 
.  the  banner  of  selling  the  property.  Contra  when  the  first  meeting  of  creditors 
Is  called  for  the  purpose  of  accepting  the  surrender  and  electing  a  syndic. 
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A  PEAL  from  the  Civil  District  Coart  for  the  Parish  of  OrleanB. 
King,  J. 

B.  R.  Forman  for  Appellant: 

I.     The  prCH'GS  VLTbuI  of  incetingiif  crfdlluii*  iivcd  nut  be  lioiDuluKuleil,  but  ui: 

opposed  In  ten  diiia  stiinds  uppcuved.     Kevlscil  StaLutCB,  Skcb.  1801  unil  ISoa 
L     AtlcracvsRion  no  suite  ran  be  l>ru<iKlit  iiguinst  an  insulvunt.    K.  S  .Such. 

1900,  ISUlund  1S13;  C,  T.  !I7B;  i:.  C.ai:-i;  I.^iiroiiPi-  vo.  Unite,  !M{,J1!>;  fabtt 

McRae.U  An.eiN. 
3.     AltertbcsiirrenJvr  ii  iiiorli^HKou  run  iiut  9cixu  ilir'  iuurt);uKi'<l  propurly, 

must  be  pulit  by  ilic  Byiidlc.    (;liiHi>i--llii    vs.  I.iinui'-^i',  in  >l.  IV*:  \Vliei-[er 

Tlic  propel' tt me  lor  svtlllngciuL'Btlons  of  privik);!-  or  inorlgUK'-.  >iud  tbeir- 
nicltng  runk  ag^ilnat  Bn  IiisoJvcnt  cMulP,  ia  upon  Ibu  flling  of  llic  tHbluau 
not  upon  il  ruii-  to  sell  pniperly  unil  puncel  iiiort)(iisi'i.  Astor  vs.  dilul,  (  : 
SiTJlIlrown  V*.  ■'uul,4N.  M.  K4n:<:niJiK'rv:i.  Derltn,  I  l.:i.  iTI;  Dubois  TP.  Xlq 

S.  TlieiBfndii',oi  tinyH-jrtioncursclui-tcJ  by  lilinjiiio  llie  iiKbCtosell  property 
rendered  iind  nut  iselUBlvely  the  nherin.    K.  S.,  ^i-r.  IM^;. 

C.  The  syndic,  und  not  the  Hlivrjll,  niu>t  i-eleiisi:  unil  citncel  mortjt'ixi-'s  on 
rendcrvil  property,  iind  the  whole  proeoiild  niunt  ho  p;il<l  into  tliu  hands  of 
flynOif  Linrt  not  roenlned  hy  siiy  iTi-dilor.    R,  s  ,Si*.  isi.l. 


In  ciisaiitu  plcdiri-.  the  creditor  I'liii  rli«t»>»i.- 
HtandlnK  the  snrrcmlcr  al  tbi'  plvlxor,  .<><  A 
Creditors  ol  iin  ln<iulvcnt  liuvc  no  ritcbt  in  n\ 
rend ui-wl,  except  ai  it  meeting  spm-liilly  culk 

tfagOKDd  priTilcKticlalma.    Key  Slut.,  Sw.  i 


The  Opinion  of  the  conrt  was  delivered  by 

McEnkry,  J.  Charles  A.  Phillip!  made  a  surrender  in  the  C 
District  Court,  January  29,  1885. 

He  was  elected  syndic  without  giving  bond. 

He  was  dischai^ed  from  his  debts  by  a  vote  of  the  creditors,  ai 
judgment  in  accordance  with  the  vote  of  the  creditors  was  rendei 

Charles  A.  Phillipi  died. 

He  never  filed  any  account. 

The  creditors  seem  to  have  been  indifferent  until  the  pres 
nyndic  was  appointed. 
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Before  the  presest  syndic  was  appointed  Csesar  Phillipi,  the  holder 
of  a  note  for  the  sum  of  $7500,  secured  by  special  mortgage  on  prop- 
erty situated  in  the  parish  of  Rapides,  proceeded  by  executory  pro- 
cess against  the  surviving  widow  of  Charles  A.  Phillipi,  and  tutrix 
of  his  minors,  to  have  said  mortgaged  property  seized  and  sold. 

After  the  institution  of  proceedings,  three  of  the  partnership  cred- 
itors of  C.  A.  Phillipi  &  Co.  applied  to  the  court  having  jurisdiction  of 
the  insolvency  and  procured  the  appointment  of  Charles  Fomian 

provisional  syndic. 

He  applied  to  the  District  Court  of  Rapides  for,  and  obtained  an 
injaDction  restraining  the  sale  of  the  mortgaged  property,  on  the 
ground  that  the  court  had  no  jurisdiction  to  issue  said  writ,  as  the 
l^roperty  constituted  part  of  the  property  surrendered  by  the  in- 
solvent, and  that  the  mortgage  itself  was  a  simulation. 

The  provisional  syndic  was  afterward  elected  syndic  without 
security  and  qualified  without  giving  bond. 

The  syndic  took  a  rule  in  the  Civil  District  Court,  parish  of  Orleans, 
which  had  jurisdiction  of  the  insolvent  proceedings,  on  Ca3sar  Phil- 
lipi, the  plaintiff  in  the  executory  proceedings,  in  which  he  avers 
that  the  creditors,  at  the  meeting  at  which  they  elected  the  syndic, 
Charles  Forman,  voted  to  sell  the  immovable  property  for  one -third 
cash,  balance  on  one  and  two  years'  credit ;  that  the  mor  gage  securing 
plaintiff's  debt  was  a  simulation,  and  that  Phillipi  was  proceeding 
in  contempt  of  the  court  to  have  the  property  sold  under  executory 
proceedings  in  the  parish  of  Rapides,  and  prayed  for  the  cancellation 
of  the  mortgage,  and  that  the  propert}'  be  sold  on  the  terms  and 
conditions  as  voted  by  the  creditors. 

There  was  judgment  for  the  defendant  in  rule,  cumulating  the  exe- 
cutory proceedings  with  the  insolvency,  recognizing  the  validity  of 
the  note  and  the  mortgage  securing  the  same  to  the  amount  of  $6000, 
with  8  per  cent,  interest  per  annum  from  6th  July,  1885,  and  5  per 
cent,  attorney's  fees,  that  the  sheriff  of  Rapides  sell  the  property 
for  cash  if  the  mortgage  creditor  requires  it,  and  in  default  of  such 
demand  that  it  ba  sold  on  term?  of  credit  as  fixed  by  the  meeting  of 
creditors;  reserving  to  the  mortgage  creditor  the  right  to  bid  in  the 
property,  and  to  retain  the  amount  due  him  less  $1000,  which  was  to 
be  paid  over  to  the  syndic  to  meet  privileged  claims. 
Prom  this  judgment  the  syndic  and  the  several  creditors  appealed. 
Ths  order  of  seizure  and  sale  issu  3d  by  the  District  Judge  for  the 
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bring  this  case  under  the  reasons  assigned  for  the  decree  in  Spears 
▼8.  Creditors,  40  An.  664. 

It  was  not  premature,  therefore,  for  the  creditors  at  the  meeting 
when  the  second  syndicate  was  elected  to  deliberate  and  vote  upon 
the  manner  of  disposing  of  the  property.  But  the  mortgage  and 
privilege  creditors  were  not  bound  by  the  proceedings  which  ordered 
the  mortgaged  property  to  be  sold  on  terms  of  credit.  They  have 
the  light  to  have  the  mortgaged  property  sold  for  cash  for  the 
amount  of  the  debt  secured. 

Here  the  creditor  has  declared  that  he  wishes  the  mortgaged 
property  to  be  sold  for  cash  to  pay  his  debt. 

This  declaration  was  not  made  at  the  meeting  of  creditors,  but 
before  a  court  of  competent  jurisdiction  contradictorily  with  the 
other  creditors. 

The  judgment  ordered  the  sheriff  of  Rapides  to  proceed  with  the 
sale  of  the  property. 

In  this  we  think  there  was  error,  as  it  is  the  duty  of  the  syndic  to 
canse  the  property  to  be  sold,  and  he  can  employ  for  this  purpose 
either  the  sheriff  or  an  auctioneer,  or  he  may,  under  the  directions 
of  the  creditors,  sell  the  property  himself. 

There  is  no  reason  why  in  selling  the  property  there  should  be  a 
resort  to  executory  process.  The  property  was  surrendered  by  the 
mortgagor  and  placed  in  possession  of  the  creditors  for  sale  to  pay 
the  debt.  The  syndic  can,  therefore,  sell  it  without  resorting  to 
judicial  process. 

The  conflict  of  interests  among  the  creditors  is  settled  when  the 
tableau  of  distribution  is  made,  the  proceeds  taking  the  place  of  the 

property. 

In  this  case  the  validity  of  the  mortgage  is  fixed  in  a  judgment  in 
proceedings  instituted  by  all  creditors  contradictorily  with  the  mort- 
gage creditor.  It  only  remains  for  the  syndic  to  take  possession  of 
the  property,  pay  off  the  mortgage  debt  out  of  the  proceeds  of  the 
sale  and  such  privileged  claims  in  the  insolvency  that  the  mortgage 
debt  has  to  bear. 

The  syndic  has  been  dispensed  from  giving  bond.  He  must  give 
bond  for  the  amount  of  the  mortgage  debt  and  privUeged  claims. 

It  would  be  unreasonable  to  require  the  creditor  to  surrender  his 
secured  claim  into  the  hands  of  an  administrator  or  syndic  without 
bond. 
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Under  the  clrcumstanceB  of  this  ca«e  we  are  of  the  opinion  tl 
nnless  the  syndic  gives  the  bond  as  required  by  law  ihe  mortga 
creditor,  if  lie  buys  the  p  operty,  has  the  right  to  retain  in  bis  ban 
the  amonnt  ot  his  debt,  paying  to  the  syndic  only  tbe  amoc 
whicb  the  mortgage  debt  kas  to  bear  in  the  payment  of  the  coi 
of  the  insolvency. 

The  creditors  have  ordered  the  property  to  be  Huld.  The  moi 
Kage  creditor  has  demanded  that  it  be  sold  for  cash,  tor  the  amon 
of  his  debt. 

It  is  the  duty  ot  the  syndic  to  speedily  carry  out  these  instru 

There  is  no  reason  for  delay,  and  the  accumulation  ot  onnece 
4ary  costs. 

It  Is  theretore  ordered,  adjudged  and  decreed  that  the  judgme 
appealed  from  be  affirmed,  so  far  as  it  recogniisee  the  validity  of  t 
mortgaged  debt  held  by  Ciesar  Phillipi,  defendant  in  mle,  on  t 
mortgaged  property,  situated  in  Kapidee  parish,  and  in  other  respet 
It  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered  th 
this  case  be  remanded  to  be  proceeded  with  according  to  law  ai 
the  views  herein  expressed. 

On  Application  poh  Kkukakinu. 

Watkins,  J.  From  the  record  it  appears  that  C.  A.  Phillipi  &.  C( 
residing  in  New  Orleans,  made  a  surrender  nnder  the  State  insolve 
law,  in  the  Civil  Court  of  the  Parish  of  Orleans,  and  procured  tl 
nsual  order  staying  proceedings  against  their  persons  and  propert 

Charles  A.  Phillipi  was  elected  definitive  syndic,  and  died  witbo 
disposing  ot  the  property  of  the  insolvents,  paying  their  credito 
orrendering  an  account  ot  his  gestion. 

Subsequent  to  his  death  his  father,  C^sar  Phillipi,  acquired  h 
note  ot  (7600  with  mortgage  on  property  situated  in  Rapides  parls 
which  he  proceeded  to  foreclose  in  executory  proceedings  inaugnrati 
in  that  parish,  which  were  rrrested  by  an  Injoaction  obtained  by 
Hubseqnently  elected  syndic,  on  the  ground  that  the  Rapides  cou 
had  no  jntisdiction  to  grant  the  order  of  seizure  and  sale. 

\t  the  meeting  ot  creditors,  whereat  the  syndic  was  chosen,  I 
was  dispensed  from  giving  bond,  and  the  property  was  ordered  sol 
notwithstanding  the  mortgage  creditor  was  not  given  notice  and  d 
not  consent  to  the  syndic's  dispensation  from  bond. 
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Sobseqaently  the  syndic  took  a  rule  on  OsBsar  Phillipi  to  show 
cause  why  his  mortgage  should  not  be  held  and  decreed  to  be  asimn- 
Imtion,  wholly  without  consideration  and  void,  and  the  record  thereof 
canceled  and  erased ;  and,  further,  to  show  cause  why  the  property 
^honld  not  be  sold  on  the  terms  fixed  by  the  meeting  of  creditors, 
that  is  to  b  V,  one- third  cash,  and  the  remainder  on  one  and  two 
vears'  credit. 

m 

This  rale  -was  served  on  Phillipi. 

A  trial  was  had,  evidence  pro  et  con  adduced,  and  judgment  rend- 
ered maintaining  the  reoMty  of  the  debt  and  mortgage,  annulling  the 
decision  of  the  meetingof  creditors  fixing  the  terms  of  sale,  cumulat- 
ing the  executory  proceedings  with  those  of  the  insolvency,  and 
directing  sale  to  be  made  by  the  sheriff  of  Rapides  for  cash,  if  the 
mortgage  creditor  should  require  it,  saving  to  him  the  right  to  retain 
the  proceeds  of  sale  to  the  amount  of  his  debt,  less  his  pro  rata 
share  of  costs. 

Our  opinion  and  decree  maintains  the  authority  of  the  syndic  and 
the  jurisdiction  of  the  court  of  the  insolvency  to  order  sale,  and  the 
want  of  jurisdiction  in  the  court  of  Rapides  parish  over  the  property 
of  the  insolvent.     They  annul  the  judgment  so  far  as  it  empowers 
the  sheriff  of  Rapides  parish  to  proceed  with  the  sale,  but  they  afiSrm 
the  judgment  in  so  far  as  it  maintains  the  debt  and  mortgage  of 
Caesar  Phillipi  and  recognizes  his  right  to  require  a  sale  for  cash. 
They  supplement  the  relief  accorded  hi  n  by  requiring  the  syndic  to 
furnish  bond,  or,  in  the  alternative,  by  permitting  the  mortgage 
creditor  to  buy  in  the  mortgage  property  and  retain  the  proceeds 
up  to  the  amount  of  his  debt,  less  his  proportionate  share  of  costs. 
The  theory  on  which  the  opinion  proceeds  is,  that  the  simulation 
rel  lion  of  the  mortgage  can  be  legally  determined  on  rule,  contra- 
dictorily, between  the  syndic  and  the  apparent  mortgage  creditor, 
though  the  conflicting  interests  of  creditors  must  be  subsequently 
adjusted  when  the  assets  of  the  insolvents  are  marshaled  for  dis- 
tribution upon  a  tableau  of  classification  in  concur8u. 

The  complaint  made  of  our  opinion  is,  chiefiy,  that  the  court  erred 
in  passing  on  the  question  of  simulation  *Mn  a  rule  taken  by  the  syn- 
dic to  sell  property  and  erase  the  inscription  of  a  mortgage;"  but 
the  record  shows  that  the  rule  of  the  syndic  distinctly  and  especially 
attacks  the  mortgage  as  being  simulated  and  without  consideration ; 
and  on  that  ground  it  demands  its  cancellation  from  the  mortgage 
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records  of  Rapidei  parteb,  as  intertering  with  the  sale  propoBe< 
authority  to  make  which  the  syndic  asks. 

That  was  the  principal  issue  tried  and  decided  in  the  court  b 
It  is  the  principal  iaatte  on  this  appeal,  which  is  prosecuted  b 
syndic  in  behalf  of  all,  joined  by  certain  creditors  of  the  Insolvt 

At  this  stage  of  the  proceedings  It  would  be  rather  an  easy-; 
way  of  gettiog  rid  of  the  mortgage  to  have  this  court  retra 
steps  and  say  it  has  no  power  to  render  such  a  judgment. 

But  we  are  of  the  opinion  that  the  court  has  the  power,  and 
erly  exercised  it  on  the  syndic's  own  invitation. 

Standing  as  he  was  in  the  presence  of  a  mortgage,  appai 
securing  a  large  indebtedDess  of  one  of  the  insolventa,  resting 
his  sole  available  asset,  how  could  he  hope  to  have  realized  any 
from  the  proceeds  thereof,  for  account  of  ordinary  creditors,  wl 
first  procuring  Its  erasure? 

How  could  he  have  reasonably  expected  to  carry  out  the  din 
of  the  meeting  of  creditors  to  sell  the  property  on  terms  of  cri 
the  mortgage  creditor  receiving  no  notice  and  having  taken  nt 
therein — without  first  having  the  mortgage  declared  a  simnlatl 

The  fact  of  the  syndic  having  raised  such  an  issue  ts  a  conci 
ad  mission  of  its  necessity. 

The  syndic  represented  all  creditors,  and  several  have  join 
the  appeal,  and  are  concluded  guood  hoc  by  the  judgment  renc 

In  Chapoton  vs.  Her  Creditors,  44  An,  350,  one  of  the  prii 
questions  was  the  capacity  of  a  syndic  to  prosecnte  the  reroi 
action  for  the  annulment  of  a  mortgage,  and  stand  in  jndgmei 
the  mass  of  creditors,  some  of  the  creditors  and  the  mortgi^ 
cepting  and  resisting  his  right  and  capacity;  but  we  mainl 
the  syndic's  power  and  authority.  In  the  course  of  our  opin 
that  case,  the  question  presented  here  was  considered  as  si 
adversely  to  the  syndic's  present  contention. 

The  procea  verbal  of  the  meeting  of  creditors,  whereat  the  pi 
syndic  was  elected,  is  in  the  record  and  was  formally  offered  ii 
dence  by  the  plaintiff  In  rule,  and  It  shows  no  notice  to  Cessar 
lipi  and  no  appearance  by  him.  Tt  also  shows  that  the  aggi 
amount  of  the  claims  of  all  creditors  present  and  voting  for  t 
waBonly'|4318.e8,  whereas  the  claim  of  C»sar  Phillip!  is  |6I 
capital  alone,  and  was,  manifestly,  not  taken  into  consider 
Notwithstanding  this  tact  the  proces  verbal  states  that  the  synd 
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dispensed  from  giving  bond,  while  the  law  is  that  'Hhe  syndic  shall* 
alway»  be  bound  to  g^ve  secnrity  for  the  amount  [of  the  mortgage 
aod  privileged  claims."     Revised  Statutes,  Sec.  1796. 

We  are  called  upon  by  the  rule  to  consider  the  directions  of  the- 
meeting  of  creditors  in  respect  to  a  sale  being  made  for  oas/i,  in  con- 
nectton  with  his  prayer  for  the  cancellation  of  Caesar  Phillip i^s 
mortgage  as  simulated  and  void ;  and  finding  the  mortgage  to  be  real 
and  valid,  we  do  not  feel  at  liberty  to  approve  the  finding  of  the 
meeting  of  creditors,  or  to  make  an  order  for  the  sale  of  the  prop- 
erty mortgaged  except  upon  the  condition  that  the  syndic  furnish 
security,  which  shall  take  the  place  of  the  security  of  the  hypothe- 
cated property.  Such  relief  is  the  necessary  incident  of  onr  decree 
directing  sale  for  cash  to  be  made. 

A  careful  consideration  of  the  record  has  confirmed  us  in  the  cor- 
rectness of  our  original  conclusions.     Rehearing  refused. 


No.  10,979.  ~-^ 

Mbs.  Stamati  Covas  bt  al.  vs.  G.  B.  Bertoulin  et  ae.  ^^  ^^  ' 

44       (\RH\ 
The  defendant  not  being  subject  "  to  an  habitual  state  of  imbecility,  insanit\  oe    gj22    1044 

madness"  could  stand  in  judgment  in  partition  proceedings,  and  the  title  .tc-       122     1045| 

quired  under  a  sale  authorized  by  the  Judgment  is  legal. 
The  proceedings  having  been  fairly  conducted,  the  fact  that  the  notary  wlio  took 

the  Inyontory  and  held  the  family  meeting  was  the  asrent  of  one  of  the  owner:* 

is  not  ground  to  annul  the  sale. 
In  partition  proceedings  minors  may  be  represented  by  a  tutor  af/ /*«>#•  insiitead  of  a 

curator  ad  hoe. 
The  judgment  of  partition  must  be  read  with  reference  to  the  pleadings,  an<J  -a 

mere  clerical  omission  in  the  name  of  a  defendant  will  not  be  of  any  avail  wl)i*n 

it  is  made  manifest  by  them  that  It  was  owing  to  an  absolute  oversight. 
The  decree  of  partition  protects  purchasers  notwithstanding  that  the  citation  wa« 

defective.    The  court  had  jurisdiction.    The  property  sold  for  a  fair  vahif . 

and  the  citation  was  not  so  defective  as  to  give  cause  to  annul  tiie  sale  after  the 

Judgment  had  been  enforced  without  objection. 
The  defendant  upon  whom  the  defective  citation  was  served  has  not  assailed  thr*- 

Jndgment.    The  adjudlcatees  are  without  right,  and  should  accept  the  titl»» 

tendered. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J, 


Henry  Denis  for  Plaintiffs  and  Appel  ees : 

1.  Minors  unprovided  with  tutois  may  be  represented  in  a  partition  suitbyour  t- 
tors  orfAoc  or  by  special  tutors.  The  difference  is  merely  in  the  tcnn«».  (  .  l' 
116, 19R  and  94fi:  CO.  3^;  Code  of  Practice  of  iS2fi;  2."  An.  5R;  2H  An.  7n;<. 
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A  i'IltIcb]  urror  ornuilsBlon  in  till!  nnnie  ol  a  detiiDdaDt  Jn  Uie  ]u<]Kine>>l 
not  HDcct  the  vu:  ;ily  of  ?ni<l  )iiMj!iiietil,  wliirli  shoiilil  l>p  ri-nd  \jy  thcllg 
thupluBdfngs.    tt.\n.K- 

IuUqt  chsv  the  liidgnient  iB  valid  ft  di!f«ndBiit  did  not  rumplaln  In  lluiv      I 

iiiaDun  .ludgmenta.  Sec.  12G,  and  noleei  Black  on  .ludicmcnts,  Vol.  I.  Scrx 

I-l^.  VMl  'I  llnw.  840;  1  Pelcia.  477;  110 1'.  S.  188;  (  Rub.  ISS:  1  Woods. 37. 
.   A  JuilKnienl  rnn  not  be  nlluckvd  collHtvrally  unlees  It  la  void  on  Ita  face.    I 

ludgmentB,  Vol.   1,  Soc.  146;  It  An.  MS;  »l  An.  812;  3n  An.  947;  2.'.  \n.  i; 

Wull.  2«.^;  ir.  Wall.  .^GS;  K)  Wall.  1(9. 
,   lit'({i't'<^  o'  InBnnlij  HI  wbich  intcrclivtlon  I'Un  he  obl&lncd.    Same  Ifst  to  ;t 

the  acts  orcontriictsof  pnrties  II"  to  proToke  tlieir  Intenlirlfon.    FtWAn.M 

.Vn.441;  ai  An.  ;M;  2:' An  3U1. 


rtiele  4M.  C.  C,  nn 

di-r  which  llicaols  ante 

iifo^  ut  noloriuiiA  1 

u««nUy,  only  iipplieawl 

■rdkrtion.    Ijiurcn 

t.Vol,t.p.S74;iaAn,93 

.  Siiinc  Art.  Ml  applies  only  to  voluntary  acta 
"och  us  dlultiitis  nnd  noticca,  Di'iiiolombe, 
liuiidry  LiicuntlnliTP,  Vol    1,  Sw.  IISI;  mil 


All  ».<-n  i..e 

prcBu 

mcdtobeaaiiciintll  the 

contrary  Is 

shown.    »1 

An 

N.  U.  IM;  K 

111.39 

B;  12  Minn,  r^;  108  Pa.  30! 

>;  Mils.  3o:. 

A  JiidBmont 

UKHill 

iBtan  inSHnepcreon  not 

IniPTdltted  la 

pcrtf  elly  ■ 

villi 

nlHWncc  o(  i, 

.Sec.  IGliRlackoii  Judfti 

■tl-.i, iMu»i. 

WIT;  a 

;fac.  IM;MN.H.1«S;8I 

Mo.  610. 

naelf,  and  i 

i>  .-iirator  ad 

fvcn  tor  the  purpose  ol 

'  interdiction. 

I  Martin.  \.: 

|i„  -V.l 

Inounilycnn 

not  1 

t  unless  11  snl 

It  Inr  liilerdie 

hccnpri'Tioi 

.sly  11 

istiiutcd.    r.  C,  1788.  No. 

1. 

Jerome  ileiniifr  on  the  Bame  side. 

Whihi,   Purtange   A  Saunders  and  Farrar.  Jonan  S'  KruUnchnitl 
Defendants  and  AppellanU: 

),  A  notary  pnlillc  who  is  himself  a  ilelundnnl  in  a  partition  quit, cither  In  hli 
liehalforna  a^enl  for  one  of  the  co  owners  of  the  pniperty,  can  not  hold  fai 
nieetinK*  no  lirhnlf  ot  minor  c-o  owners  n(  the  property  aonjjht  to  bo  pi 

I'lm  tutors.    Code  of  ITiid'ec.  An.  11';. 

Coilcof  rr.ic-lieciiiusi  yield  to  the  Code  of  Pi'iieiiceuiidcrSee.auot  the  UeT 

.',  .\  eitaliun  which  doe»  not  alute  the  number  of  days  allowed  to  dofenclaE 
tile  hiB  answer  ie  null.  Ketidrlcli'a  Ca^e,  19  l.a.  36;  Dapu;  vs.  Aroeneaui.  II 
•re:    Sueli  a  oitHilon  enn  not  fiii-ni  the  basis  ot  a  valid  JudRment, 
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Tbe  l4C>ai:»iaDa  law,  differing  from  the  French  law,  allows  any  one  to  pruvok« 
the  tDtenliction  of  an  insane  person,  and  further  allows  the  appointment  of  an 
:Admini:«tnitor  pro  tempore  as  soon  as  the  interdiction  pro^'cedlnKJ*  art*  fllod.  r. 
O.  391,  3?4. 

IJndffr  this  state  of  the  law,  which  differs  entirely  from  tlic  Kreucii  law,  a  per- 
iM>n  bavlng  a  claim  against  another  notoriously  insane  mu:it  provoke  his  inter- 
iliction  and  the  appointment  of  an  administrator  pro  tempore^  against  whom  he 
eao  proceed  contradictorily  to  assert  his  rights.  Any  other  thi«ory  of  the  law 
would  lead  to>in human  and  appalling  consequences. 

The  provision  of  .\rt.  178S  of  the  Civil  Code,  that  no  contract  of  an  insane  muti 
can  be  annulled  unless  his  interdiction  has  been  decreed,  and  thut  no  excep- 
tion of  insanity  can  be  set  up  uuless  interdiction  has  been  applied  Cor,  applieii 
solely  to  the  heirs  or  other  representatives  of  the  insane  man,  and  not  to  t\uv*\ 
persons,  whose  exception  is  based  upon  the-  proposition  that  interdiction  pro- 
ceedings may  at  any  moment  be  filed  and  the  validity  of  the  acts  of  the  inte*  - 
diet  thus  put  at  issue  to  their  prejudice. 

Tbe  title  tendered  to  an  adjudicatee  at  public  sale  in  order  to  eotnpel  his 
acceptance  must  be  a  full,  clear  and  unencumbered  title  in  fee  .simple,  and  nc»t 
«  clouded  title,  even  if  it  be  on«  which  will  be  pronounced  valid  by  a  court  of 
justice  alter  a  trial.     Bachino  vs.  Coste,  35  An.  572,  and   tuithorlti^'s  there  eit<-  -l 


The  opinion  of  the  court  was  delivered  by 

BasAUX,  J.  Ajul^ni3nt  of  parfcitioa  wa^  o  Jtaiue  I  aiiJ  property 
was  ordered  to  be  sold  to  enable  the  owners  to  divide  the*  proceed 
in  proportion  to  their  respective  interests. 

The  adjudicatees  of  the  property  sold  under  said  judgment  refus** 
to  consummate  the  sale. 

The  pending  rule  was  filed  to  compel  them  to  accept  the  titl*^ 
tendered . 

The  judgment  of  the  District  Court  raide  the  rule  absolute. 

The  adjudicatees  appeal  from  that  judgment. 

In  their  answer  to  the  rale  they  present  eight  different  jjjroundh  of 
defence. 

The  first  has  been  abandoned  by  them;  the  second,  as  numbered^ 
is  argued  under  the  fourth  head.  The  questions  being  virtually  the 
same  will  be  considered  together. 

We  will  di3cas3  in  the  first  placa  th3  issaes  undar  tha  allegAtious 
that  the  defendants  iVarciaso  Lopez  Sigur,  (owner  of  the  one- thirtieth 
part  of  the  property)  is  and  wasy  at  the  time  suit  was  brought  for  a 
partition^  of  insane  mind;  that  hia  mental  condition  was  well  known  by 
his  acquaintances  and  relatives  and  by  those  who  conversed  with  him. 

That  he  refuses  to  have  anything  to  do  with  any  business  matter; 
to  read  or  to  sign  any  business  paper;  that  he  could  not  take  notice  of 
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The  defendant  is  not  permanently  affected  with  a  delusion  upon 
any  sabject. 

He  has  ample  will  power  to  control  himself,  as  proven  by  the 
fart  that  immediately  after  he  discovered  he  was  observed  by  a 
physician,  he  at  once  resumed  his  self-control  and  conversed  in- 
tellii^ntly. 

It  is  not  proven,  with  reference  to  business,  that  owing  to  unsound- 
ness of  mind  he  refuses  to  give  it  concern. 

If  it  be  more  than  intense  eccentricity  on  his  part  It  is  not  shown 
by  the  evidence. 
These  eccentricities  have  not  resulted  in  any  loss  to  him. 
To  annul  the  judgment  the  evidence  should  be  as  conclusive  of 
insanity  as  is  required  to  justify  a  decree  of  interdiction. 

^*  n  ne  sufflt  pas  qu'il  y  ait  alienation,  il  faut  que  cet  6tat  soit 
babituel.  *  *  Ce  n'est  pas  sur  qaelques  actes  Isolds  qu'on 
s^avisera  de  decider  qu'un  homme  a  perdu  le  sens  et  la  raison;  telle 
est  la  triste  condition  de  1' humanity,  que  le  plus  sage  n'est  pas 
exempt  d'erreur.  Mais  lorsque  la  raison  n'est  plus  qu'un  accident 
dans  la  vie  de  Phomme,  lorsqu'elle  ne  s'y  laisse  apercevoir  que  de 
loin,  tandis  que  les  paroles  et  les  actions  de  tons  les  jours  sent  les 
paroles  et  les  actions  d'un  insens^,  on  pent  dire  que  c'est  un  6tat 
habituel  de  d^mence;  c'est  alors  le  cas  de  1' interdiction."  Laurent, 
Vol.  6,  p.  289. 

* 

The  acts  and  words  of  the  defendant,  as  disclosed  by  the  record, 
are  not  those  of  a  person  insane. 

We  are  confident  of  the  ccrrectness  of  this  conclusion. 

If,  however,  defendant's  mental  condition  were  as  contended  by 
the  defendants  in  rule,  the  objections  urged  by  plaintiffs  in  rule, 
based  on  Art.  402,  C.  C,  that  the  defendant  has  not  been  interdicted, 
and  that  no  petition  for  his  interdiction  has  been  filed,  and  that  his 
insanity  was  not  generally  known  by  the  persons  who  saw  and  con- 
versed with  him,  are  well  founded. 
,  No  attempt  has  been  made  to  interdict  the  defendant  Sigur. 

Those  nearest  to  him,  and  who  well  knew  his  mental  and  physical 
condition,  testify  that  he  is  not  insane. 

Therefore,  the  cause  for  ''  interdiction  did  not  notoriously  exist." 
C.  C.  402. 

Th  ird  persons  not  near  the  defendant  are  protected  by  the  said 
article. 
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The  articles  quoted,  i.  e.,  964  and  195,  O.  P.,  authorize  the  appoint- 
ment ot  a  tutor  cLd  hoc. 

These  two  articles  and  the  articles  of  the  Civil  Code  do  not  con- 
flict, and,  construing  them  together,  we  conclude  that  a  minor  may 
be  represented  by  a  tutor  <id  hoc,  as  authorized  by  Arts.  964,  C.  P., 
and  318  of  the  C.  C. 

It  IB  further  contended,  under  this  head,  that  no  provision  is  made 
for  the  representation  of  a  minor  by  a  special  tutor,  save  and  except 
in  case  the  several  minors  have  the  same  tutor,  when  it  becomes 
necessary  to  appoint  separate  representatives  to  each  of  them. 

^hile  it  is  always  preferable  to  qualify  the  legal  representative  of 
a  minor  with  the  technical  words  of  the  law,  and  the  words  od  hoc, 
applied  to  a  tutor,  should  not  be  omitted  nor  supplied  by  the  word 
**  special  *'  or  any  other;  the  difference  between  the  two,  *'  special '' 
aiid  ad  hoc,  will  not  justify  the  annulling  of  judgment  and  a  sale 
made  in  compliance  with  the  judgment. 

That  the  tutor  was  ^^  special ''  instead  of  ad  hoc  is  not  a  cause  of 
nullity.  The  difference  is  in  the  name ;  the  meaning  of  the  word  is 
the  same. 

This  conclusion  on  this  point  does  not  lessen  the  necessity',  con- 
stantly manifesting  its^elf ,  of  clear  and  distinctive  technical  names  in 
jurisprudence. 

Sixth.  Objection  is  made  that  judgment  was  taken  against  Narcise 
Lopez,  instead  of  against  Narcise  Lopez  Sigur. 

In  the  petition,  in  the  citation,  the  name  is  properly  written. 
Service  was  made  on  the  said  Sigur. 

It  happens  that  by  clerical  omission  the  name  is  not  written  in  full 
in  the  judgment. 

The  terms  of  the  judgment  referring  to  the  proceedings  made  it 
conclusive  that  it  was  a  mere  omission. 

This  point  is  disposed  of  under  the  authority  of  the  Succession  of 
Corrigan,  42  An.  66.  In  partition  proceedings  the  judgment  of  par- 
tition must  be  read  with  reference  to  the  pleadings. 

The  next  objection  is  grounded  on  the  fact  that  judgment  was  taken 
by  default  against  the  said  defendant,  on  a  citation  which  did  not  state 

m 

as  required  by  the  C.  P.  that  he  must  file  his  answer  unthin  ten  days; 
adding  one  additional  day  for  every  ten  miles  from  his  residence  to  the 
court  house. 
The  defendant  resides  in  Iberville  parish,  and  was  cited  to  answer 
44 
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He  is  estopped  from  assailing  a  judgment  of  partition  after  his 
virtual  acquiescence  in  the  results. 

With  reference  to  partition  we  quote,  as  applying  from,  ^ 'Black  on 
Judgments:"  ''And  where  such  proceedings  are  regularly  prose- 
cuted, and  there  is  nothing  showing  any  fraud  or  collusion,  a  person 
cited  only  in  the  class  of  '  unknown  owners  '  is  concluded,  although 
in  reality  at  the  time  he  was  in  possession  claiming  in  severalty, 
because  by  his  silence  he  admits  the  tenancy  in  common  and  the 
right  of  the  petitioners  to  have  partition." 

The  judgment  was  valid  as  to  those  who  acquired  rights  under  the 
sale  it  ordered.  It  is  not  assailed  directly  or  indirectly  by  the  de- 
fendant.    The  record  shows  that  the  sale  was  regular. 

With  the  exception  of  the  illegality  in  the  form  of  the  citation, 
the  defendant  would  have  had  no  defence  had  he  cho<?en  to  answer. 

"The  uuliity  of  a  judgment  rendered  against  a  party  without  his 
having  been  cited  *  *  *  ^ay  be  demanded  at  any  time,  unless 
tl^e  defendant  were  present  in  the  parish  and  yet  suifered  the  judg- 
ment to  be  executed  without  opposing  the  same."     C.  P.  612. 

The  defendant  was  not  in  the  parish  where  the  property  is  sit- 
uated. 

For  the  purpose  of  the  partition,  however,  he  was  within  the 
jurisdiction  of  the  court. 

The  court  in  construing  this  Art.  612  has  safeguarded  the  rights  of 
defendants,  from  which  we  do  not  r'epart  in  holding  that  in  partition 
proceedings  the  defendant  being  under  the  law  within  the  jurisdic- 
tion of  the  court  which  rendered  the  judgment  can  not  have  a  judg- 
ment annulled  on  the  grounds  alleged  in  the  rule  in  the  pending 
ease,  and  much  less  can  the  adjudicatee  have  a  sale  declared  void 
after  the  defendant  has  "suffered  the  judgment  to  be  executed 
without  opposing  the  same." 

Lastly:  Objection  is  rnade  that  the  judgment  by  default  against  Nar- 
<n8e  Lopez  Siffur  was  taken  prenuiturely . 

This  objection  is  not  supported  by  the  facts. 

The  full  delays  had  elapsed  before  the  default  was  taken. 

The  adjudication  was  legally  made.  There  is  no  good  reason  why 
the  title  tendered  should  not  be  received  and  the  salecQnsummated. 

Judgment  affirmed  at  appellants'  costs. 
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44   002  No.  10,026. 

Dennis  Clements  and  Wife  vs.  Louisiana  Electric  Light 


471I75  Company. 

"44   (WW     The  violation  of  a  duty  specified  by  law  is  negligence;  therefore,  when  a  city  or- 
^   954  dinance  under  which  an  electric  lighting  company  is  operated  requires  It  to 

liave  the  *'  splices  "  on  Its  wires  perfectly  insulated,  tlie  failure  to  do  so  Is  neff- 
106   iw|         llgence. 
44    dK    A  person  whose  occupation  brings  him  in  proximity  to  the  company's  wires  has  u 
110       7  r'K^*^  ^^  Ijelievo  that  the  wires  have  been  insulated  and  the  ordinance  complied 

44'692l  with.    He  is  required  to  look  for  patent  defects  in  the  insulation  only.    If  ntrt 

114  1012|         Hwarc  of  a  latent  defect  he  comes  in  contact  with  the  wire  and  is  injured  wltli- 
out  fault  on  his  part,  the  company  is  responsible. 
When  the  action  of  both  parties  must  have  concurred  to  produce  the  injury,  it  de- 
volves upon  the  plaintiff  to  show  that  he  was  not  himself  guilty  of  negligence. 
This  proof  need  not  be  direct,  but  may  be  inferred  from  tlie  circumstances  of  the 

case. 
Where  an  electric  wire  is  stretched  over  a  roof  and  a  party  goes  on  the  roof  to  re- 
pair it,  and  the  wire  is  of  that  height  above  the  roof  that  the  cliances  are  that 
lie  will  come  in  contact  with  it  by  K^^i'^K  under  it  or  stepping  over  it,  it  is  not 
negligence  to  pursue  either  mode  of  crossing  if  he  exercises  all  necessary  anU 
prudent  care  to  protect  himself  in  proportion  to  the  danger. 
When  a  person  is  employed  in  the  presence  of  a  known  danger,  to  constitute  con 
trlbutory  negligence  it  must  be  shown  that  the  plaintiff  voluntarily  and  un- 
necessarily exposed  himself  to  the  danger. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

J.  R.  Beckwith  and  J,  B.  Fiaher  for  Plaintiffs  and  Appellees 


Farrar,  Jonas  A  Kruttschnitt  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  Joseph  Clements  was  killed  on  the  4th  day  of  Oc- 
tober, 1890,  by  an  electric  current  from  the  wires  of  the  defendant 
company  while  engaged  in  repairing  the  gallery  roof  at  the  corner 
of  Oravier  and  Camp  streets,  in  the  city  of  New  Orleans. 

The  plaintiffs,  the  father  and  mother  of  the  deceased,  sue  the  de- 
fendant company  for  damages  for  the  death  of  their  son. 

There  was  judgment  for  the  plaintiffs  for  |6000,  and  the  defendant 
appealed.    . 

Joseph  Clements  was  a  tinsmith  by  occupation.  He  had  been 
employed  to  go  on  the  roof  of  the  gallery  to  repair  the  same  by  a 
contractor. 
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He  was  accompanied  by  another  young  man,  Alfred  Anderson. 
In  half  an  hour  after  they  went  on  the  roof,  Clements  was  killed 
by  coming  in  contact  with  the  defendant's  wires.    Two  of  defend- 
ant's wires  run  up  and  down    Camp  street   over   the  roof  of  this 
gallery. 

They  were  two  feet  four  inches  above  it.  They  were  some 
seventeen  inches  distant  from  each  other,  and  the  inside  wire  was 
about  four  feet  from  the  Camp  street  edge  of  the  gallery. 

The  wires  were  fastened  to  a  support  or  "  horse  "  on  the  gallery, 
and  the  inside  wire,  to  prevent  its  contact  with  other  wires,  was 
secured  to  the  horse  by  a  piece  of  telephone  wire. 

Between  the  horse  and  the  Gravier  street  side  of  the  gallery  there 
was,  on  the  inside  wire,  a  joint  covered  with  insulating  tape.  To 
all  appearances  it  was  in  good  condition,  but  had  been  worn  by 
the  exposure  to  the  weather,  and  had  evidently  lost  some  of  its 
insulating  properties. 

The  defects,  however,  were  not  visible,  but  were  exhibited  during 
a  storm,  as  shown  by  the  testimony  of  S.  W.  Bennett.  From  his 
testimony  it  is  shown  that  the  insulating  tape  had  been  defective  for 
a  considerable  time.  He  occupied  a  room  fronting  on  the  roof,  and 
forbid  his  employees  from  going  on  it  on  account  of  the  want  of 
proper  and  safe  insulation  over  the  wires. 

Clements  and  his  companion  were  engaged  in  cleaning  the  roof, 
the  first  in  sweeping  and  the  other  in  carrying  off  the  dirt. 

The  fatal  injury  to  young  Clements  was  rapid  in  its  results,  so 
quick  in  execution  that  no  witness,  not  even  the  witness  who  was  on 
the  roof  with  him,  was  able  to  state  with  precision  his  position  when 
he  received  the  shock  from  the  wire.  But  we  think,  from  all  the 
attendant  circumstances,  that  he  was  either  stepping  over  the  wire 
or  going  under  it.  It  is  probable  that  he  came  in  contact  with  both 
wires,  making  a  short  circuit,  increasing  the  energy  of  the  electric 
force.  The  unprotected  or  uninsulated  places  which  were  not  visible 
on  the  splice  in  the  wire  came  in  contact  with  his  body  under  the 
right  shoulder  blade. 

The  wires  were  so  close  to  the  roof  that  to  pass  from  where 
Clements  was  first  seen  sweeping  to  the  gutter,  he  must  either  have 
stepped  over  or  crawled  under. 

From  the  distance  of  the  wire  above  the  roof,  to  step  over  would 
in  all  probability  have  brought  Clements'  body  in  contact  with  one 
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or  both  wires.  He  was  only  of  medium  height,  and  to  step  two  feet 
four  inches  would  require  not  only  exertion,  but  some  skill  .to  keep 
clear  of  touching  the  wires. 

It  is  in  evidence  that  about  the  time  the  accidenc  occurred  there 
was  considerable  leakage  on  defendant's  line  of  wires,  and  this  is  urged 
as  evidence  of  neglect  on  the  part  of  defendant  becsiuse  it  showed 
defective  insulation. 

But  the  general  defect  along  the  defendant's  line  can  not  be  evi- 
deuce  of  want  of  due  diligence  and  care.  It  must  be  shown  that  the 
accident  was  occasioned  by  some  defect  at  the  point  where  the  in- 
jury was  inflicted.     Nivette  vs.  Lake  Railroad  Company,  42  An. 

1163. 

We  are  aware  of  the  difficulty  which  confronts  the  defendant  com- 
pany in  keeping  its  many  wires  passing  over  a  large  territory  to 
great  distances,  in  a  condition  of  perfect  insulation.  Parts  of  the 
line  will  necessarily  become  uncovered,  and  all  that  can  be  expected 
is  that  the  company  ,will  inspect  its  lines  and  repair  defects  as  early 
as  practicable.  The  particular  defect  in  insulation  in  this  case  which 
is  complained  of  was  one  of  long  standing,  and  by  a  careful  inspec- 
tion of  its  lines  it  would  have  been  brought  to  its  notice. 

By  city  ordinance  806,  Council  Series,  the  legal  duty  of  the  de- 
fendant is  specified. 

Section  8  of  the  ordinance  provides  ^Hhat  all  splices  or  joints, 
wherever  the  same  may  occur,  shall  be  thoroughly  soldered  after 
such  joint  or  splice  is  made,  and  in  addition  thereto  shall  be  well 
and  thoroughly  wrapped  with  kerite  tape  or  other  insulating  material, 
so  as  to  produce  perfect  insulation  at  such  joint  or  splice."  This 
ordinance  was  a  contract  with  each  and  every  inhabitant  of  the  city. 
The  defendant's  standard  of  duty  was  fixed  by  it,  and  it  is  the  same 
under  all  circumstances,  and  its  omission  is  neglect. 

The  first  requirement  of  the  plaintiffs  was  to  show  the  existence 
of  this  duty  which  they  alleged  had  not  been  performed,  and  having 
shown  this,  they  must  show  a  failure  to  perform  the  duty,  and  thu» 
establish  negligence  on  the  part  of  the  defendant. 

It  is  an  affirmative  fact,  the  presumption  being  until  the  contrary 
appears,  that  every  person  will  perform  the  duty  enjoined  by  law  or 
imposed  by  contract.     Oooley  Torts  669,  661. 

In  many  cases  evidence  of  the  injury  done  makes  out  a  prima  fade 
case;  for  instance,  where  a  bailee  returns  in  an  injured  condition  an 
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article  which  has  been  loaned  to  him,  or  where  a  passenger  on  a 
railway  train  is  injured  without  fault  on  his  part. 

The  city  ordinance  does  not  specify  at  what  particular  localities 
splices  shall  be  perfectly  insulated.  On  all  parts  of  the  line  of  de- 
fendant company  where  they  occur  the  duty  is  specified. 

The  wire  of  defendant  was  spliced,  and  was  not  insulated  as  re- 
quired by  the  ordinance.  It  passed  over  a  roof,  to  which  people  in 
adjoining  rooms  had  access,  and  where  in  the  course  of  time  mechan- 
ics must  go  to  make  repairs,  or  laborers  to  sweep  off  or  clean  the 
roof. 

It  was  the  duty  of  the  company,  independent  of  any  statutory 
regulation,  to  see  that  their  lines  were  safe  for  those  who  by  their 
occupation  were  brought  in  close  proximity  to  them. 

In  this  respect  and  in  this  particular  case  we  are  of  the  opinion 
that  the  defendant's  negligence  caused  the  death  of  Clements. 

But  notwithstanding  this  fault  of  defendant,  if  the  evidence  show^. 
that  the  plaintiff  himself  was  guilty  of  negligence,, contributing  to  the 
iojury,  he  can  not  recover. 

The  question  is  whether  the  act  of  the  party  injured  had  a  natural 
tendency  to  expose  him  directly  to  the  danger,  which  resulted  in  the 
iojary  complained  of. 

If  the  plaintiff  could,  by  the  exercise  of  reasonable  care  at,  or  just 
before  the  happening  of  the  injury  to  him,  have  avoided  the  same 
he  can  not  recover  damages  for  the  injury. 

When  the  action  of  both  parties  must  have  concurred  to  produce 
the  injury,  it  devolves  upon  the  plaintiff  to  show  that  he  was  not 
himself  gpiilty  of  negligence. 

He  must  show  affirmatively  that  he  was  in  the  exercise  of  due  and 
reasonable  care  when^the  injury  happened.  40  An.  787;  83  111.  854; 
19  Conn.  566;  78  N.  Y.  480;  101  Mass.  455. 

This  proof  need  not  be  direct,  but  may  be  inferred  from  the  cir- 
cumstances of  the  case.  104  Mass.  137;  41  An.  964;  2  Thompson* 
Negligence,  1178. 

The  deceased  Clements  was  lawfully  on  the  gallery  roof.  He  waa 
engaged  in  a  service  that  necessarily  required  him  to  run  the  risk  of 
coming  in  contact  with  defendant's  wires,  either  by  stepping  over- 
tbem  or  going  under  them.  It  is  probable  that  the  latter  mode  was. 
the  most  convenient,  and  there  is  no  evidence  that  in  so  doing  he  in-^ 
curred  any  greater  risk. 
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The  wires  were  visible  and  to  all  appearances  were  safe. 

The  great  force  that  was  being  carried  over  the  wire  gave  no  evi- 
dence of  its  existence.  There  was  no  means  for  a  man  of  ordinary 
•edncation  to  distinguish  whether  the  wire  was  dead  or  alive.  It  haci 
all  the  appearance  of  having  been  properly  insulated.  From  this 
fact  there  was  an  invitation  or  inducement  held  out  to  Clements  to 
risk  the  consequences  of  contact. 

He  had  a  right  to  believe  .they  were  safe,  and  that  the  company 
had  complied  with  its  duties  specified  by  law. 

He  was  required  to  look  for  patent  and  not  latent  defects.  Had 
he  known  of  the  defective  insulation  and  put  himself  in  contact  with 
the  wire,  he  would  have  assumed  the  risk.^ 

The  defect  was  hidden,  and  the  insulation  wrapping  was  deceptive. 
It  is  certain,  had  it  been  properly  wrapped,  Clements  would  not  have 
been  killed.  His  l]eath  is  conclusive  proof  of  the  defect  of  the  in- 
sulation and  the  negligence  of  defendant. 

He  exercised  reasonable  care  in  going  under  the  wire  in  the  per- 
formance of  bis  duty,  as  he  had  a  right  to  believe,  from  external  ap- 
pearances, that  the  wire  was  safe.  His  action  was  such  as  not  to 
tend  to  expose  himself  directly  to  the  danger  which  resulted  in  the 
injury.     In  fact  there  was  no  apparent  danger. 

But  it  is  urged  that  Clements  was  cautioned  to  keep  away  from 
the  wires  by  his  employer,  Brady,  and  his  failure  to  do  so  was  gross 
.  carelessness  on  his  part. 

The  evidence  on  this  point  is  as  follows : 

Q.  Did  you  call  Clements'  attention  to  the  wires? 

A.  No,  sir;  I  cautioned  him  to  be  careful  of  the  wires.  Every 
man  goes  over  a  roof  must  keep  away  from  the  wires. 

Q.  It  is  the  business  of  a  man  who  goes  over  a  roof  to  keep 
.away  from  them? 

A.  Yes,  sir. 

Q.  Did  he  understand  that  business? 

A.  Yes,  sir. 

Q.  Did  you  caution  him  that  morning  to  keep  away  from  the 
wires  ? 

A.  Yes,  sir. 

Clements'  attention  was  not  directed  to  any  particular  danger 
from  the  wires.     No  apparent  defect  was  pointed  out  to  him. 

The  admonition  to  him  was  only  of  a  danger  which  he  knew  to 
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exist,  according  to  the  statement  of  Brady,  before  he  advised  him 

to  be  cautions  of  Roing  near  the  wires,  or  to  keep  away  from  them. 

There  was  only  that  instinctiye  dread  of  danger  which  overtakes 

one  when  he  approaches  a  railroad  track.     The  track  in  itself  is  not 

dangnerons,  and  is  only  made  so  by  the  passage  of  a  train  of  cars  over 

it.     They  announce  their  approach,  and  hence  a  person  before  he 

attempts  to  cross  a  track  most  exercise  great  caution,  stop  and 

listeD,  and  look  up  and  down  the  track.     Having  done  this,  if  a  train 

approaches  silently  without  the  accustomed  signal  and  injures  him, 

he  would  be  entitled  to  recover  damages  for  the  injury.     Ourley  vs. 

Railroad  Company,  40  An.  817;  Browne  vs.   Railroad  Company,  42 

An.  350. 

The  electric  wires  gave  no  signal  of  danger.  Listening  would  not 
have  revealed  any  danger.  It  is  hidden  and  silent.  But  they  are 
disarmed  of  danger  if  properly  insulated.  By  looking  one  can  see 
if  there  are  evidences  of  insulation. 

If  there  are  evidences  of *it,  and  no  defects  are  visible  after  careful 
inspection,  one  whose  employment  brings  him  in  close  proximity  to 
the  wire,  and  which  he  has  to  pass,  either  over  or  under  it,  is  not 
guilty  of  contributory  negligence  by  coming  in  contact  with  it,  unless 
be  does  it  unnecessarily  and  without  proper  precautions  for  his 
safety. 

It  can  not  be  said  that  when  Clements  went  on  the  root  to  repair 
it  he  went  into  the  presence  of  known  danger  and  assumed  the 
hazards  of  the  employment. 

The  employment  was  not  dangerous.  The  wires,  if  properly  in- 
sulated, as  above  stated,  would  have  been  harmless.  It  was  only  a 
remote  danger,  which  he  had  to  risk,  and  this  depending  upon  the 
fact  whether  or  not  the  defendant  company  had  done  its  duty  as 
specified  by  law.  The  external  appearances,  the  only  indication  of 
performed  duty  to  which  Clements'  attention  could  be  fixed,  were 
guarantees  that  the  defendant  company  had  done  its  duty.  These 
appearances  assured  him  that  in  the  performance  of  his  work  in 
sweeping  the  roof  it  was  not  dangerous  for  him  to  risk  going  over  or 
under  the  wire.     Bomar  vs.  Railroad  Company,  42  An.  983. 

Even  in  the  presence  of  a  known  danger,  to  constitute  contributory 
negligence  it  must  be  shown  that  the  plaintiff  voluntarily  and  unne- 
cessarily exposed  himself  to  it,  unless  it  is  of  that  character  that  the 
plaintiff  must  assume  the  risk  from  the  very  nature  of  the  danger  to 
wJUiSh  he  is  exposed. 
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From  the  appearances  of  the  wire,  its  wrappings  with  insolat^cl 
tape,  and  the  known  daty  of  the  defendant  to  protect  the  insulation 
at  this  particular  splice  or  joint,  Clements  had  no  reason  to  antici  - 
pate  danger,  except  from  the  fault  of  the  defendant  company. 

This  fault  was  the  cause  of  his  death,  and  his  act  in  passing  under 
or  over  the  wires  was  too  remote  to  give  it  the  character  of  con  - 
tributory  negligence. 

This  suit  was  brought  under  the  provisions  of  Act  71  of   1884 
amending  Art.  2315  Civil  Code. 

The  plaintifiF  therefore  can  only  claim  such  damages  as  the  de- 
ceased Clements  could  have  done  had  he  survived  the  injury.  These 
would  have  been  for  mental  and  physical  suffering,  and  actual  pecu  - 
niary  loss. 

The  deceased  was  almost  instantly  killed,  and  no  damage  can  be 
awarded  for  suffering.  The  next  inquiry  is,  what  have  the  plaintiffs 
suffered  pecuniarily  by  the  death  of  their  son  in  the  loss  to  them  of 
his  contribution)  to  their  support?  The  Evidence  does  not  show  that 
the  plaiqtiffs  were  dependent  for  their  support  from  his  earnings^ 
which  were  not  very  large,  varying,  $1.50  to  $2.50  per  day. 

The  parents,  although  their  domestic  relations  were  pleasant,  lived 
apart,  each  with  a  child. 

The  deceased's  father  says  that  when  he  wanted  anything  he  asked 
him  for  it  and  he,  if  he  had  it,  willingly  gave  it. 

From  the  facts  as  to  the  amount  contributed  by  the  deceased  to 
the  support  of  his  parents,  we  conclude  that  the  verdict  of  the  jury 
awarding  $5000  damages  is  excessive. 

Two  thousand  dollars,  we  think,  would  be  a  most  liberal  award. 

The  judgment  appealed  from  is  amended  so  as  to  fix  the  amount 
of  the  damages  for  plaintiffs  at  $2000,  and  in  other  respects  it  i» 
affirmed. 

Appellees  to  pay  costs  of  appeal. 
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No.  10,928, 
City  op  New  Orleans  vb.  Mbtbopolitan  Bank. 

This  court  will  consider  the  written  evidenoeof  settlemeDt;  and  payment  of  the 
judgment  appealed  from,  when  the  genuineness  of  the  receipt  showing  pay 
ment  is  not  questioned  by  the  appellee. 
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The  miuoiant  paid  in  the  settlement  of  Its  tax,  made  by  defendant  with  the  City 
Coancil,  baying  been  placed  in  the  treasury  of  the  corporation  ;  no  action  hav- 
ing tK*eii  taken  toward  setting  aside  the  settlement,  and  no  tender  having  been 
made  of  the  [amount  received  in  settlement,  the  plaintiff  is  without  right  to 
prosecute  its  suit  for  taxes  settled,  for  an  amount  less  than  claimed  us  shown 
by  the  receipt  producec^. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
*  1     Monroe,  /. 


E.  A,  O^ Sullivan,  City  Attorney,  and  E.  T.  Florance  for  Plaintiff 
and  Appellee. 


Buck  J  Dinkelspiel  <£r  Hart  for  Defendant  and  Appellant. 


The  opinion  of  the  coarb  was  delivered  by 

Breaux,  J.  In  March,  1891,  plaintiff  brought  suit  against  the 
defendant  for  the  sum  of  $2413  for  taxes  assesssd  in  the  year  1878 
against  the  '^  Metropolitan  Loan  and  Savings  Bank,"  a  corporation 
which  has  since  changed  itd  name  to  ^^  The  Metropolitan  Bank,'' 
under  which  it  now  does  business. 

The  defendant  pleaded  the  exception  of  no  cause  of  action,  which 
was  referred  to  the  merits. 

In  its  answer  the  defendant  pleaded  the  general  issue,  and  espe- 
cially'denied  that  any  legal  or  valid  assessment  of  its  property  had 
been  made  for  said  year;  it  alleged  that  it  had  paid  all  taxes  for 
that  year  legally  assessed ;  that  no  demand  had  ever  been  made  for 
said  tax,  and  that  the  defendant  was  never  advised  of  any  assess- 
ment. 

The  case  was  tried  ir  June,  1891. 

On  the  trial  plaintiff  introduced  in  evidence  the  tax  bill  numbered 
5863,  and  the  assessment  roll  on  which  said  tax  was  levied. 

Judgment  was  rendered  against  defendant  on  19th  June,  1891,  for 
the  said  sum  of  $744.23,  together  with  10  per  cent,  interest  per  an- 
nam,  from  March,  1878,  and  costs. 

The  defendant  obtained  a  suspensive  appeal  to  this  court,  and  had 
its  transcript  of  appeal  filed  in  due  time.  Plaintiff  answeredthe 
appeal,  and  prayed  In  its  answer  that  the  judgment  be  amended  by 
increasing  the  amount  to  the  sum  claimed  in  its  petition. 

The  defendant  moves  this  court  to  dismiss  the  appeal  on  the  ground 
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that  it  has  settled  plaintiff's  claim  in  full,  and  annexes  to  its  motioo 
the  original  tax  bill  of  the  city  of  New  Orleans,  No.  6863,  with  l^lie 
receipt  endorsed  and  a  copy  of  the  ordinance  ander  which  the  aettle  - 
ment  was  made.  The  said  ordinance  numbered  5665  shows  that  oo 
the  9th  day  of  October,  1891,  the  City  Council  directed  the  city' 
treasurer  to  receive  the  sum  of  three  hundred  and  fifty  dollars  io 
full  settlement  of  tax  bill  No.  5863  of  the  year  1878  in  the  name  of 
the  said  bank. 

In  compliance  with  this  ordinance  the  said  treasurer  received  tbe 
said  sum  in  full  settlement,  as  evidenced  by  the  said  receipt. 

Both  parties  to  th6  appeal  complain  of  the  judgment  of  the  Dis- 
trict Court. 

The  plaintiff  objects  to  the  evidence  offered  on  the  grounds  that 
the  issue  presented  is  a  new  issue,  not  raised  in  the  court  a  qua,  and 
that  no  new  evidence  can  be  considered  on  appeal;  that  is  to  say, 
the  city  of  New  Orleans  objects  to  any  evidence  of  the  ordinance 
authorizing  its  treasurer  to  accept  $350,  and  of  the  city  treasurer's 
receipt  thereunder. 

The  genuineness  of  the  receipt  is  not  denied,  nor  is  it  averred  that 
the  Council  has  not  adopted  the  ordinance  offered. 

Objection  is  urged  to  the  consideration  of  evidence  to  show  a  fact 
occurring  subsequent  to  the  appeal. 

The  payment  having  been  recently  made  (since  the  case  is  pend- 
ing on  appeal) ,  the  District  Court  had  no  jurisdiction  at  the  time  it 
was  made. 

The  question  arises  as  to  whether  or  not  the  appeal  can  be  main- 
tained? 

It  would  not  serve  any  useful  purpose  to  remand  the  case  to  the 
District  Court  to  admit  the  evidence  offered  of  a  fact  not  denied. 

This  court  has  considered  such  evidence  in  a  number  of  cases  and 
determined  whether  the  appeal  should  be  dismissed. 

Recently,  in  the  case  of  I.  K.  Ober  et  al.  vs.  Excelsior  Planting 
and  Manufacturing  Company,  Soria,  Receiver,  ante,  p.  — ,  the  ques- 
tion came  up  on  the  right  of  a  Ihird  party  to  appeal  whose  interest 
had  not  been  established  contradictorily  in  the  lower  court,  and  which 
interest  was  denied  in  this  court,  it  was  decided  that,  '^  although  our 
practice  is  to  remand  the  issues  in  such  cases  for  separate  trial  In  the 
court  below,  it  being  apparent  on  the  third  party's  own  showing  that 
he  is  without  right,  remanding  would  be  useless.'^ 
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It  is  manifest;  the  conclusion  is  unavoidable,  that  the  objection  is 
directed  against  the  legal  effect  of  the  ordinance  and  the  receipt,  and 
not  against  the  evidence  per  se  as  establishing  the  fact  of  payment 
as  alleged. 
In  other  words,  ihere  is  no  issue  of  fact  between  the  parties. 
In  New  Orleans  City  Railroad  Company  vs.  Crescent  City  Railroad 
Company,  33  An.  1277,  referred  to  by  the  appellees,  the  court,  under 
a  misapprehension  in  the  first  place,  referred  the  question  of  acqui- 
escence to  the  court  a  qua. 

On  the  rehearing,  it  having  been  ascertained  that  the  issue  of  fact 
was  not  *' disputed  or  doubtful,''  the  appeal  was  dismissed  on  the 
ground  of  acquiescence  in  the  judgment. 

In  the  other  case,  to  which  we  are  referred,  Tanneret  vs.  Mer- 
chants' Mutual  Insurance  Company,  H2  An.  667,  this  court  declined 
to  decide  certain  questions  of  fact,  which  were  controverted  on  ap- 
peal and  which  presented  questions  of  '^  original  jurisdiction  "  which 
properly  vests  in  another  tribunal. 

It  involved  the  legal  existence  of  a  corporation  and  questions  of 
the  extension  of  its  charter ;  also  questions  of  estoppel  as  grounds  of 
dismissal  of  the  appeal,  of  which  the  court  states:  **  We  have  no 
knowledge  at  this  stage  of  the  proceeding  and  under  the  showing 

made." 

The  said  case  can  not  have  the  weight  of  an  applying  authority,  as 
it  presented  issues  entirely  unproven,  upon  which  the  court's  decision 
was  sought. 

The  point  under  consideration  presents  one  issue,  that  of  payment, 
vel  noriy  of  a  certain  amount,  under  the  authorization  of  the  Council, 
which  is  not  denied. 

The  fact  that  the  payment  was  made,  as  alleged,  can  be  considered 
on  appeal  when  shown  by  a  receipt,  the  authenticity  of  which  is  not 
questioned.     White  vs.  Ramsey,  14  An.  329. 

Plaintiff,  in  the  alternative,  contends,  should  the  court  consider 
the  evidence  tendered,  that  the  ordinance  offered  and  the  act  of  the 
city  treasurer  thereunder  are  unconstitutional  and  ultra  vires,  and 
absolutely  null  and  void. 

The  principles  of  law  argued  by  plaintiff's  counsel  in  opposition  to 
the  motion  to  dismiss,  that  the  city  council  of  a  municipal  corpora- 
tion can  not  bind  the  corporation  by  any  act  which  is  beyond  the 
scope  of  its  powers,  is  not  at  issue  in  this  case,  nor  have  the  prop- 
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OBitioDS  with  reference  to  the  power  under  its  charter  to  remit, 
compromise,  or  commute  taxes,  any  bearing,  nor  can  any  right  of  ttie 
Board  of  Liquidation,  be  considered  at  this  time. 

The  plaintiff  instituted  this  suit  to  recover  an  amount  alleged  to  l>e 
due  by  the  defendant  for  taxes  assessed. 

Only  a  part  of  the  amount  assessed  was  allowed. 

It  was  received  in  settlement  and  placed  in  the  treasury  of  tlie 
corporation  to  its  credit. 

If  it  be  conceded  for  Ihe  discussion,  that,  the  City  Council  is  an 
agent  and  has  only  such  power  as  the  plaintiff  states,  the  fact  remains 
that  the  principal  has  received  the  amount  which  it  now  holds. 

It  can  not  retain  an  amount  which  it  received  in  settlement  of  a 
tax  and  at  the  same  time  recover  a  judgment  as  if  no  settlement  and 
payment  had  been  made. 

Should  the  motion  to  dismiss  be  overruled,  the  defendant  would 
be  placed  in  the  attitude  of  having  executed  the  judgment  and  of 
being  bound  in  every  respect,  while  plaintiff  would  be  entirely  re- 
lieved, although  holding  tlie  amount  paid  as  before  mentioned. 

There  are  no  rights  involved  other  than  those  set  forth  by- 
plaintiff. 

The  Board  of  Liquidators  is  not  a  party  to  the  suit ;  no  evidence  has 

been  introduced  to  prove  any  right  it  may  have. 

The  City  of  New  Orleans,  represented  by  its  attorney,  who  is  th« 
legal  adviser  of  the  corporation,  in  all  matters  in  which  his  advice 
may  be  necessary,  has  made  the  settlement.     Sec.   27   of  Act.  20 

of  1882. 

It  has  received  and  retains  the  amount  paid.  Without  any  action 
whatever  on  the  part  of  the  city  authorities,  and  while  retaining  the 
said  sum,  the  counsel  of  plaintiff  are^ without  legal  authority  to  have 
decided  questions  they  present  against  the  binding  effect  of  the  said 

settlement. 
The  city  treasurer  having  given  the  said  receipt  the  appeal  must 

be  dismissed. 
The  motion  to  dismiss  is  sustained  and  the  appeal  is  dismissed  at 

appellant's  cost. 

On  Application  for  Rehearing. 

Fbnner,  J.     In  the  brief  for  rehearing  counsel  say: 

'^  This  honorable  court  in  dismissing  the  appeal  herein  seems  to 

have  understood  that  the  city  admits  the  facts  as  recited  by  the 

court. 
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''In  this  the  ooart  is  under  an  erroneous  impression. 

*'  So  far  from  admitting,  the  city  denies  them  and  ask's  an  oppor- 
tunity of  disproving  tbem. 

**The  City  of  New  Orleans  denies  thai  it  has  passed  any  ordinance 
whereby  the  treasurer  of  the  city  is  authorized  to  accept  $350  in 
settlement  of  the  tax  due  by  the  Metropolitan  Bank,  sued  for  herein. 
The  City  of  New  Orleans  denies  that  the  treasurer  of  said  city  has 
received  payment  of  said  tax." 

In  their  original  brief,  on  which  the  case  was  submitted  for  de- 
cision, the  same  counsel  said,  as  part  of  cheir  statement  of  facts: 

**  The  city  passed  the  ordinance  in  evidence  (if  it  be  considered 
by  the  court)  authorizing  the  city  treasurer  to  accept  $350,  in  set- 
tlement of  the  whole  claim,  and  the  treasurer  accepted  same." 

Rehearing  refused. 


No.  11,014. 
Jos.  L.  Hbrwig  V8.  Richardson  &  May. 

Tht  doctrine  announced  In  PuRh  vs.  Mooro,  (lyams  A  ('<>.,  44  An.  20i>,  afDiinoil. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
I  1     King,  J. 


W,  H.  Rogers  and  Spencer  &  Fenner  for  Plaintiff  and  Appellee. 


Bayne  &  Den^gre  for  X>efendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  alleges  that  be  bought  from  the  de- 
fendants. May  29,  1888,  ten  bonds  of  the  State  of  Louisiana  known 
as  consolidated  bonds  of  the  State,  each  bond  being  for  the  sum  of 
$1000,  bearing  4  per  cent,  interest;  that  said  purchase  was  made 
through  the  firm  of  Seixas  &  Brown,  brokers,  acting  for  and  repre- 
senting the  defendants ;  that  said  bonds  are  worthless,  as  they  are 
of  a  number  of  196  bonds  issued  under  Act  3  of  1874  in  favor  of  the 
Agricultural  and  Mechanical  College  of  this  State  to  be  held  in  trust 
for  said  college  by  the  treasurer  of  the  State,  but  which  were  after- 
ward declared  null  and  void  by  Art.  223  of  the  State  Constitution, 
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which  ordered  throafi:h  the  Legislature  the  destrnctioD  of  said  bonds  ; 
that  these  bonds  were  stolen  from  the  State  treasury  by  the  treas  - 
urer,  E.  A.  Barke,  and  negotiated  by  him.  The  prayer  of  the  peti  - 
tion  is  for  the  delivery  to  plaintifiF  of  valid  bonds  of  the  State,  sue  hi 
as  he  intended  to  purchase,  and  in  default  of  such  delivery  that  the 
defendants  be  ordered  to  pay  him  the  sum  of  $9112.50,  with  4  per 
cent,  interest  from  May  29,  1888.  By  an  amended  petition  the  prayer 
Is  altered,  demanding  5  per  cent,  interest  on  the  moneyed  judgment 
asked  for  in  the  alternative. 

The  defendants  in  answering  say  that  they  sold,  through  Seixas  & 
Brown,  stock  brokers,  on  the  28th  day  of  May,  1888,  50,000  4  per 
cent,  consolidated  bonds,  and  'delivered  said  bonds  to  said  brokers 
on  the  29th  day  of  May,  1888,  and  have  no  knowledge  of  the  names 
of  the  purchasers  of  said  bonds,  and  they  deny  that  they  ever  sold 
any  worthless  bonds. 

Of  the  50,000  sold  they  have  heard  of  no  complaint,  except  from 
the  plaintiff  in  the  beginniDg  of  the  year  1891 ;  that  the  bonds  sold  by 
defendants  throygh  Seixas  &  Brown  <were  negotiable  bonds  of  the 
State  of  Louisiana  which  parsed  current  in  the  market,  and  were 
received  and  delivered  at  the  Stock  Exchange  in  this  city  (New  Or- 
leans), and  to  and  by  all  persons,  and  were  unquestioned;  that 
defendants  had  no  knowledge  or  suspicion  that  any  of  the  bonds  of 
the  State  of  Louisiana  were  of  doubtful  validity,  and  neither  defend- 
ants nor  any  one  else  even  had  a  suspicion  against  the  validity  of  said 
bonds  until  late  in  the  season  of  1888;  that  they  were  bona  ^de hold- 
ers of  said  bonds  before  maturity  of  all  the  bonds  delivered  by  them 
to  Seixas  &  Brown;  all  of  said  bonds  bore  date  in  1874,  were  payable 
in  1914,  and  were  purchased  in  open  market  and  for  a  valuable  con- 
sideration, and  defendants  are  not  liable  in  any  manner  and  under 
any  circumstances  to  the  plaintiff. 

That  said  bonds  were  issued  by  the  State  in  1874,  and  were  by 
her  put  in  circulation,  and  under  the  commercial  law,  adopted  and 
prevailing  throughout  the  United  States  and  this  State,  there  is  no 
liability  on  their  part  to  plaintiff,  even  if  defendants  had  sold  him 
the  bonds  as  alleged  in  his  petition;  that  said  bonds  pass  daily  from 
hand  to  hand  without  other  warranty  than  the  genuineness  of  the 
signatures  to  them;  that  as  bwia  flde  holders  of  said  bonds  for  value 
received  before  maturity  defendants'  rights  can  not  be  impaired 
without  violating  the  Constitution  and  laws  of  the  United  States. 
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There  w^as  jadgment  for  the  plaintiff  and  the  defendants  appealed. 
The  record  establishes  by  conclusive  proof  that  the  bonds  described 
in  plaintiff's  petition  and  offered  in  evidence  were  purchased  by  the 
plaintiff  from  Richardson  &  May.     The  bonds  were  originally  con- 
solidated bonds  of  the  State  of  Louisiana  and  belonged  to  the  Agri- 
cultnral  and  Mechanical  College  fund,  and  were  held  by  the  State 
and  were  deposited  in  the  treasurer's  office  for  the  use  of  said  fund. 
In  the  Constitution  of  the  State,  adopted  in  1879,  the  entire  debt 
of  the  State  due  said  college  was  assumed  by  the  State  as  a  perpetual 
loan,  which  was  placed  to  the  credit  of  said  fund,  upon  which  5  per 
cent,  interest  is  to  be  perpetually  paid.     The  consolidated  bonds  of 
the  State  held  by  the  State  for  the  use  of  said  fund  were  declared  to 
Y>e  noU  and  void  after  the  1st  day  of  January,  1880,  and  the  State 
was  prohibited  forever  from  making  ahy  provision  for  their  payment 
and  they  were  ordered  to  be  destroyed.     Constitution,  Art.  223. 

Those  bonds  were  not  destroyed,  but  remained  in  the  office  of  the 

treasurer  until  some  time  after  the  1st  day  of  January,  1880,  when 

they  were  by  him  taken  from  the  treasurer's  office  and  disposed  of. 

The  bonds  purchased  by  plaintiff  were  a  part  of  those  stolen  from 

the  treasurer's  office. 

The  issues  in  this  case  are  identical  in  every  respect,  except  as  to 
the  identity  of  the  bonds  purchased  from  defendants  with  those  pre- 
sented and  decided  in  the  case  of  Pugh  vs.  Moore,  Hyams  &  Co., 
44  An.  We  have  not  been  convinced  that  there  was  error  in  the  4^- 
cree  in  that  case. 

We  are  asked  by  defendants  to  postpone  our  decree  in  this  case 
until  the  final  disposition  of  a  case  involving  similar  issues  now 
pending  in  the  Supreme  Court  of  the  United  States;  otherwise, 
should  the  decree  of  the  United  States  Supreme  Court  be  contrary  to 
this,  '^  the  fate  of  the  holder  of  these  bonds  will  be  a  matter  depend- 
ing upon  the  accident  of  citizenship,  not  upon  principles  of  law." 

In  declining  to  postpone  our  decree  herein,  we  adopt  as  the  rea- 
sons therefor  the  following  part  of  the  concurring  opinion  of  Mr. 
Justice  Fenner  in  the  case  of  Pugh  vs.  Moore,  Hyams  &  Co. : 

^^  It  is  within  the  power  of  the  State  to  destroy  the  negotiability 
of  all  paper  and  to  withdraw  from  commerce  such  things  as  it  may 
deem  proper. 

^^  Sun  Mutual  Insurance  Company  vs.  Board  of  Liquidation,  31  An. 
175;  State  vs.  Board,  29  An.  77.    These  decisions  are,  for  us,  the 
45 
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higheBt  of  all  judicial  authority  as  to  the  subject  matter  of  wliiob 
they  treat;  higher  even  than  that  of  the  Supreme  Court  of  the  United 
States,  unless  it  can  be  shown  that  they  involve  some  federal  quos  - 
tion,  on  which  we  acknowledge  the  paramount  authoriuy  of  that 
high  tribunal.     We  can  discover  no  federal  question  in  those  cases 
or  in  this.     Nobody  would  seriously  question  the  power  of  the  State 
to  modify,  repeal  or  abrogate  the  law  merchant,  except,  at  least,  in 
so  far  as  such  action  might  impair  contract  rights  existing  at  the 
date  of  such  legislation;  and,  inasmuch  as  the  rights  here  involved 
necessarily  arose  after  the  date  of  the  legislation  and  after  the  facts 
which  g^ve  effect  thereto,  this  possible  exception  can  not  apply." 

Defendants  complained  of  the  rate  of  interest  allowed  in  the  judg- 
ment for  the  amount  ordered  to  be  paid  by  defendants  if  they  do  not 
deliver  the  bonds. 

The  amount  due  plaintifiF  is  a  debt  owing  by  the  defendants  if  they 
fail  to  carry  out  the  original  contract  and  deliver  to  plaintiff  valid 
consolidated  bonds  of  the  State.  The  judgpnent  is,  therefore,  correct 
in  allowing  6  per  cent,  interest.     Revised  Statutes,  1888. 

Judgment  affirmed. 

Dissenting  Opinion. 

Watkins,  J.  This  is,  in  every  respect,  a  parallel  case  to  Pugh  vs. 
Moore,  Hyams  &  Co.,  recently  decided,  and  I  adhere  to  the  views 
expressed  in  my  dissent  therein. 

This  is  a  suit  by  a  purchaser  of  several  bonds,  known  as  Agricultural 
and  Mechanical  College  bonds,  forming  part  of  the  consolidated 
bonds  of  the  State  of  Louisiana,  which  were  declared,  by  Art.  233  of 
the  Constitution  of  1879,  to  be  null  and  void  after  the  1st  of  January, 
1880 ;  and  which  were  by  him  purchased  of  the  defendants,  in  May, 
1888,  as  valid,  without  any  knowledge  of  same  being  void,  and  on 
that  account  he  demands  of  them  the  restitution  of  the  purchase 

price. 

In  my  opinion  it  is  indisputably  well  settled  that  all  persons  who 
deal  in  commercial  paper,  negotiable  obligations  of  every  kind,  are, 
pro  hac  vice,  bound  by  the  provisions  of  the  law  merchant — the  pre- 
cepts of  the  Civil  Code  in  relation  to  '^  the  assignment  or  transfer  of 
credits  and  other  incorporeal  rights"  having  no  application  thereto. 

The  bonds  declared  upon  are  genuine  consolidated  bonds  of  the 
State  of  Louisiana,  properly  signed  by  the  officers  designated  in  the 
funding  act  of  1874;  and  same  were,  on  the  30th  of  November,  1874, 
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iasaed  by  the  Board  of  Liquidation,  in  exchange  for  Agricultural 
and  Mechanical  College  bonds,  which  were  of  undoubted  validity 
primarily. 

These  bonds  were  drawn  payable  to  bearer  at  forty  years  from  the 
iBt  of  Jannary,  1874,  regularly  numbered,  and  bearing  interest  at  the 
rate  of  7  per  cent.,  payable  semi-annually,  evidenced  by  interest 
coapons  annexed  thereto,  and  duly  signed  by  the  Treasurer  and 
Anditor. 

Apparently,  and  from  a  physical  examination  of  them,  they  are 
dean  and  free  from  blemish,  and  are  invested  with  the  fullest,  pos- 
sible sanction  that  could  be  given  to  any  paper  a  State  could  issue 
and  pnt  npon  the  markets  of  the  world. 

In  the  same  year  in  which  the  funding  law  was  enacted  there  was 
a  constitutional  amendment  proposed  which  declared  that  the  con- 
solidated  bonds,  thus  authorized  and  issued,  created  a  valid  contract 
between  the  State  and  [each  and  every  holder  of  said  bonds,  and 
which  the  State  should  by  no  means  impair. 

This  amendment  was  adopted  and  became  a  part  of  the  organic 
law  prior  to  the  date  of  the  issuance  of  said  consolidated  bonds,  and 
so  remained  until  the  adoption  of  the  Constitution  of  1879. 

Manifestly,  it  ^as  upon  faith  of  these  laws,  statutory  and  constitu- 
tional, that  the  public  creditors  of  the  State — the  Agricultural  and 
Mechanical  College  among  the  number — accepted  such  consolidated 
bonds  and  gave  in  exchange  other  valid  obligations  therefor. 

I  take  it  to  be  a  settled  principle  of  law  that  the  government  of  a 
State,  like  that  of  the  United  States,  when  she  makes  herself  a  party 
to  negotiable  paper,  incurs  all  the  risks  and  responsibilities  of  an  in- 
dividual maker  or  indorser  of  such  paper,  under  like  circumstances ; 
and  in  the  hands  of  a  bona  fide  holder  for  value,  before  maturity,  the 
validity  of  such  paper  can  no  more  be  questioned  than  similar  paper 
of  an  individual  maker  or  indorser  could  be. 

That  when  a  State  borrows  money  or  contracts  a  debt,  and  there- 
for issues  her  promise  to  pay  at  some  future  time,  in  the  form 
of  a  bill  of  exchange  or  promissory  note,  in  pursuance  of  statu- 
tory provision  and  constitutional  behest,  she  does  not  act  as  sov- 
ereign but  descends  to  the  level  of  ordinary  individuals,  and  the 
same  meaning  is  to  be  given  such  contract  as  is  ordinarily  given  to 
contracts  between  private  persons. 

<'  Hence,''  as  the  Supreme  Court  had  occasion  to  say,  '^  instead  of 
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there  being,  in  the  undertaking  of  a  State  or  city  to  pay  a  reservatiorar 
of  a  sovereign  right  to  withold  payment,  the  contract  should  he  regarded 
as  an  assurance  that  such  a  right  wiU  not  be  exercised."  .  21  Wall. 
138. 

As  was  appropriately  and  justly  observed  by  the  Supreme  Court  in 
Louisiana  vs.  Jumel,  the  terms  of  the  consolidated   bonds  '^  shovir 
unmistakably  a  design  to  make   (them)  so  far  contracts  that  theiir 
obligation  would  be  protected  by  the  Constitution  of  the  United 
Stages  against  impairment."     107  U.  S.  711. 

In  view  of  these  established  precepts  of  law,  in  reference  to  State 
obligations  of  the  kind  described,  that  is  to  say,  that  in  the  execu- 
tion and  issuance  of  negotiable  instruments  a  State  does  not  act  in 
her  capacity  of  sovereign,  but  as  an  individual,  and  is  to  be  dealt 
with  accordingly — a  bona  fide  purchaser  for  value  gets  just  as  good  a 

» 

title  as  he  would  obtain  to  the  commercial  paper  of  an  ordinary  in- 
dividual, under  like  circumstances,  and  would  acquire  a  right  to 
the  same  remedies  and  safeguards  for  the  protection  of  his  title  as 
he  would  in  case  of  his  acquisition  of  private  paper. 

The  sole  foundation  of  plaintiff' s  demand  is  that  the  bonds  in  ques- 
tion were  rendered  absolutely  null  and  void  by  the  constitutional 
article  from  and  after  the  Ist  of  January,  1880,  and  not  that  their 
execution  and  issuance  was  the  result  of  any  fraudulent  or  illegal  acts 
of  any  State  officer  or  agent,  who,  under  the  Constitution  and  the 
law,  was  entrusted  with  their  execution  and  issuance. 

For  it  is  conceded  that  the  bonds  were  primarily  valid  when  issued 
in  1874  in  exchange  for  other  valid  bonds,  and  it  is  specifically 
averred  that  they  only  ceased  to  be  valid  and  became  void  through 
constitutional  instrumentality  after  the  1st  of  January,  1880. 

On  this  hypothesis  it  seems  perfectly  obvious  that  if  this  court 
were  dealing  with  obligations  of  an  individual  maker  or  indorser, 
there  could  be  no  question  of  the  duty  being  imposed  upon  plaintiff 
to  show  by  a  fair  preponderance  of  proof  that  they  were  not  extant  in 
the  hands  of  a  bona  fide  third  possessor  at  the  tfme  their  nullity  was 
promulgated ;  and  that  failing  to  administer  such  evidence  he  could 
take  no  judgment  against  a  party  from  whom  he  had  obtained  them 
for  restitution  of  the  price  paid. 

And  it  being  a  settled  principle  that  in  such  case  a  State  occupies 
the  same  contract  relation  toward  her  creditors  as  an  individual  does 
toward  his  creditors;  identically  the  same  test  must  be  applied  to 
one  as  to  the  other. 
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Applying  this  principle  bo  the  case  under  consideration,  and  what 
is  the  result?  In  my  opinion  the  proof  in  the  record  is  insufficient 
to  exonerate  the  State  from  responsibility  on  the  bonds  under  con- 
sideration, and  plaintiff's  right  to  relief  depends  upon  that  fact  being- 

estabhahed. 

At  the  time  of  plaintiff's  acquisition  of  said  bonds — May,  1888 — 
there  had  been  no  separation  or  segregation  of  the  so-called  Agri- 
culmral  and  Mechanical  College  bonds  from  the  general  series  of 
112,000,000  of  State  consolidated  bonds  above  described.     At  that 
time  there  was  no  official  record,  data,  or  information  of  any  kind^ 
extant  or  available  to  the  defendants,  whereby  they  could  have 
known  or  been  made  aware  of  their  possible  invalidity.    There  is  not 
now,  nor  has  there  ever  been,  any  thing  apparent  from  Hmple  tn- 
9peeHon  of  the  bond8  in  controversy  whereby  they  could  be  identified 
as  Agricultural  and  Mechanical  College  bonds,  and  segregated  from 
consolidated  bonds  by  purchasers  in  open  market.     Having  been 
issued  by  the  Board  of  Liquidation  in  1874,  and  g^ven  the  form  of  all 
other  consolidated  bonds — as  the  funding  act  required — there  was 
nothing  to  hinder  their  free  circulation  or  restrain  their  negotiability. 
Notwithstanding  the  constitutional  declaration  that  '^  the  con- 
solidated bonds  of  the  State  now  held  by  the  State  for  the  use  of  said 
fund  shall  be  null  and  void  after  the  1st  of  January,  1880,"  and  its 
further  requirement  that  they  ^*  shall  he  destroyed,  in  such  manner 
as  the  Qeneral  Assembly  shall  direct,"  the  $196,000  of  Agricultural 
and  Mechanical  College  bonds  were  never  separated  from  the  mass  of 
consolidated  bonds  for  destruction  by  the  Qeneral  Assembly,  or 
destroyed  so  far  as  the  proof  has  disclosed. 

From  this  fact  one  of  two'  propositions  is  clearly  established,  (1) 
that  the  bonds  in  question  were  not  in  possession  of  the  State  on  the 
Ist  of  JaniMry,  1880,  >ind  were  on  that  account  unaffected  by  the 
constitutional  fiat;  (2)  or  if  they  were,  the  State,  through  her  Gen- 
eral Assembly,  was  at  fault  in  not  causing  them  to  be  destroyed  and 
placed  beyond  the  reach  of  the  thief  and  embezzler,  and  failing  to 
cause  them  to  be  destroyed  she  would  be  estopped  from  urging  the 
consequences  of  her  fault  to  the  detriment  and  injury  of  honest 
people  dealing  in  such  securities,  particularly  in  view  of  the  fact  that 
her  fiscal  agents  were  paying  interest  coupons  up  to  the  date  of  de- 
fendant's sale  of  the  bonds  to  the  plaintiff,  thus  giving  them  faith 
and  currency. 
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That  the  identity  of  what  are  called  Agricultural  and  MechanioAl 
College  bonds  was  not  ascertained  prior  to  1888  is  a  well  established 
fact— even  so  far  as  the  State  treasurer  and  auditor  are  concemeci. 
For,  on  the  11th  of  March,  1889,  the  treasurer's  official  statement  of 
the  bonded  debt  of  the  State,  made  to  the  secretary  of  the  Ne^^ 
York  Stock  Exchange,  omits  mention  of  the  reprobated  bonds;  but  in 
his  subsequent  report,  made  under  date  September  29,  1889,  the  in- 
formation  was,  for  the  first  time,  vouchsafed  to  that  body  that  cer- 
tain consolidated  bonds  had  been  declared  null  and  void  by  the  terms 
of  Art.  233  of  the  Constitution  of  1879,  and  that  they  were  num- 
bered respectively  and  consecutively  from  710  to  905,  and  were  of 
the  denomination  of  one  thousand  dollars  each. 

Subsequently  to  the  date  last  given,  an  investigation  was  set  on 
foot  by  the  auditor  and  treiunrer,  which  disclosed  the  fact  that  a 
large  number  of  reprobated  bonds  were  in  circulation. 

Replying  to  an  interrogatory  propounded  by  the  New  York  Stock 
Exchange,  as  to  ^'the  days  and  dates"  when  the  information  pre- 
viously communicated  designating  the  numbers  of  the  fraudulent 
bonds  was  first  promulgated,  the  treasurer  stated,  in  a  letter  of  the 
29th  of  October,  1889,  that  it  was  promulgated  on  the  29th  ultimo. 

It  is  true  that  in  1879  there  was  a  report  made  by  the  treasurer, 
which  contains  a  statement  of  $196,200  Agricultural  and  Mechanical 
College  bonds  and  their  numbers;  but  that  report  was  made  ante- 
cedent to  the  adoption  of  the  Constitution  of  1879,  and  erroneously 
makes  reference  to  the  act  under  authority  of  which  they  were  issued 
as  Act  No.  3  of  1879  instead  of  1874.  And  the  Constitution  itself 
speaks  of  these  bonds  in  general  terms  as  *^  the  consolidated  bonds  of 
the  State  now  held  by  the  State  for  the  use  of  said  fund  " — meaning 
the  Agricultural  and  Mechanical  College  fund — and  designates  their 
amount  to  be  $182,813.82,  instead  of  $196,200. 

Just  here  the  question  arises  as  the  efficacy  and  sufficiency  of  the 
notice  which  said  report  and  constitutional  article  convey.  They  cer- 
tainly conveyed  none  to  the  auditor  and  treasurer  of  succeeding 
years,  as  their  official  report  shows.  If  they  did,  why  did  the  State's 
fiscal  agent  continue  the  payment  of  interest  coupons  on  all  consol- 
idated bonds  alike,  until  the  year  1889,  subsequent  to  the  plaintiff's 
acquisition  of  the  bonds  from  the  defendants?  If  notice  was  thereby 
conveyed,  such  a  course  of  dealing  was  most  inexcusable.  But  if 
notice  was  not  thereby  conveyed  to  officers  of  State  who  had  posses- 
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sion  of  the  public  records,  who  were  the  saccessors  in  office  of  those 
whose  dereliction  of  daty  caused  the  issuance  of  the  illegal  honds, 
and  who  are  perfectly  familiar  with  all  the  official  data  on  which 
this  complaint  is  founded,  as  far  as  that  information  goes — hy  how 
much  the  less  was  notice  conveyed  to  the  general  puhiic  thereby. 

Not  only  is  it  condosively  proven  by  the  official  reports  of  the 
present  auditor  and  treasurer  and  their  sworn  evidence  that  notice 
was  not  conveyed,  but  it  is  even  better  established  by  the  general 
course  of  the  markets  here  and  elsewhere,  and  by  the  prices  paid 
for  the  bonds. 

It  seems  to  my  mind  to  be  a  perfectly  clear  proposition  of  law 
that,  in  dealing  with  her  own  promises  to  pay,  the  State  is  placed 
under  exactly  the  same  obligation  of  duty  toward  persons  holding 
them  as  an  individual  debtor  would  be  toward  his  creditor;  and  that, 
forsooth,  she  is  a  sovereign  does  not  entitle  her  to  arbitrarily  repu- 
diate her  obligations. 

I  take  it  to  be  settled  by  the  weight  of  authority  that  the  fraud 
which  shifts  the  burden  of  proof  of  bona  fide  title  upon  the  holder 
must  be  in  the  original  consideration  or  representations  used  in  ob- 
taining the  execution  of  the  instrument,  and  not  in  the  after  breach  of 
trust,  in  divertirig  U  from  the  usee  for  which  it  was  intended;  because 
the  possession  of  a  negotiable  instrument  before  maturity  carries 
with  it  a  title  that  is  fully  protected  against  charge  of  fraud  or  theft, 
or  failure  of  consideration,  as  between  antecedent  parties;  and  this 
rule  of  property  is  so  strong  that  such  a  holder  can  convey  to  another 
a  valid  and  indefeasible  title,  notwithstanding  the  latter  knew  of  its 
inherent  defects. 

In  view  of  the  foregoing  precepts  of  law,  I  do  not  think  the  bonds 
of  the  State,  in  the  hands  of  such  a  holder,  can  be  held  absolutely 
void. 

Conceding  the  largest  latitude  and  liberty  of  action  to  the  State, 
acting  through  the  mediation  of  a  constitutional  convention  in 
respect  to  the  creation  of  commercial  paper,  and  restricting  its 
negotiability  while  in  her  possession  or  under  the  control  and  custody 
of  her  authorized  officers,  yet  I  can  not  conceive  of  any  reason,  and 
am  unaware  of  any  legal  principle,  on  which  she  can  be  recog^zed 
to  have  the  power  to  thus  control  and  restrain  it  in  the  hands  of  a 
bona  fide  holder. 
For,  let  it  not  be  forgotten  that  the  constitutional  amendment  of 
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1874,  which  authorized  and  sanctioned  the  iasuance  of  consolidate<}' 
bonds,  in  terms  declares  that  they  shall  be  '^  a  valid  contract  between 
the  State  and  every  holder,"  and  ''  which  the  State  shall  by  no  rnean^ 
impair;^*  and  that  the  Supreme  Court,  in  treating  of  these  bonds, 
declared  that  *' the  language  employed  in  this  instance  shows  nnmis* 
takably  a  xlesign  to  make  these  promises  and  these  pledges  so  f  ax^ 
contracts  that  their  obligation  woald  be  protected  by  the  Constitu- 
tion from  impairment."     107  U.  S.  711. 

The  court  evidently  considered  that  the  constitutional  precept 
quoted  was  read  into  the  contract  as  a  governing  principle,  and  sncb 
being  the  case  the  bonds  were  in  the  bands  of  innocent  purchasers, 
entirely  beyond  the  reach  of  st-atutory  or  constitutional  impairment. 

In  dealing  with  the  power  of  a  State  to  recall  bonds  once  issued, 
and  of  her  power  to  withhold  payment,  the  Supreme  Court  said,  on 
the  contrary,  that  her  *'  contract  should  be  regarded  as  an  assurance^ 
that  such  a  right  will  not  be  exercised.*^     96  U.  S.  482. 

The  theory  upon  which  the  opinion  of  the  majority  of  the  court  in 
Pugh  vs.  Moore  proceeds  is  analyzed  in  the  opinion  refusing  a  re- 
hearing, and  the  purport  of  it  is  that  the  law  merchant  is  not  appli- 
cable to  cases  arising  in  the  State  of  Louisiana,  except  in  so  far  as  it 
does  not  conflict  with  the  statute  law  of  the  State  or  some  consti- 
tutional provision;  and  that  the  State  has  full  and  plenary  power  of 
modifying  or  amending  it  at  will.  That  the  constitutional  provisiona 
herein  cited  were  intended  to  repeal  and  abrogate  the  law^merchant 
in  so  far  as  it  applies  to  the  bonds  in  question.  That  the  rights 
asserted  by  the  defendants  arose  subsequent  to  its  adoption,  and 
must  be  governed  by  it  and  not  the  law  merchant.  That  in  this 
manner  the  bonds  in  controversy  lost  their  quality  of  negotiability, 
and  became  assignable  as  choses  in  action  only.  That  the  courts  of 
this  State  are  bound  to  apply  these  principles  of  law  and  enforce  the 
mandates  of  the  Constitution. 

I  will  at  once  concede  the  correctness  of  each  of  the  foregoing 
propositions,  and  yet  the  serious  question  is  not  disposed  of,  and  tl^at 
is  the  right  of  a  purchaser,  in  good  faith,  of  bonds  of  the  character 
referred  to,  which  were  in  circulation  at  the  time  of  the  promulga- 
tion of  the  constitutional  flat,  depriving  them  of  the  incidente  of 
negotiability  under  the  law  merchant.  For  it  has  been  demonstrated 
beyond  peradventure  of  a  doubt  that  these  bonds  were  originally 
issued  for  a  valid  consideration,  and  were  thereafter  continuously 
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Circulated  as  valid  obligations  of  the  State  antil  the  year  1888,  when 
plaintilf  bought  of  the  defendants. 

That  the  rights  of  the  defendants  arose  subsequent  to  the  adoption 
of  the  Constitntion  makes  no  difference;  first,  because  there  was 
nothing  appearing  on  the  face  of  the  bonds,  or  npon  the  records  in 
the  offices  of  the  auditor  and  treasorer,  to  pnt  them  on  their  guard 
by  identifying  the  fraudulent  bonds;  second,  because  the  good  faith 
of  the  first  taker  of  a  piece  of  commercial  paper  passes  to  subsequent 
purchasers. 

In  so  far  as  the  cases  of  The  Sun  Mutual  Insurance  Company  vs. 
Board  of  Liquidation,  81  An.  176,  and  State  ex  rel.  Durant  vs.  Board, 
29  An.  77,  are  concerned,  it  is  indisputable  that  they,  and  other  sim- 
ilar cases  cited  on  the  same  side,  only  apply  to  boncte,  tDarranU  and 
other  obligations  of  the  State  which  were  not  yet  funded  into  consoli- 
dated bonds f  but  which  the  Board  of  Liquidation  has  declined  and  re^ 
fused  to  fund  into  consolidated  bonds. 

It  was  to  State  creditors  holding  such  State  obligations,  and  seek- 
ing to  compel  the  Board  of  Liquidation  to  fund  them  into  consoli- 
dated bonds,  that  the  court  said  in  those  cases :  You  have  submit- 
ted yourselves  to  the  operation  of  the  funding  laws,  demanding  the 
right  to  surrender  obligations  of  the  State  in  exchange  for  consoli  - 
dated  bonds,  and  must  be  conclusively  presumed  to  have  accepted 
the  grace  of  those  statutes  upon  the  terms  they  have  extended, 
coupled  with  the  right  of  the  State  to  question  the  validity  of  the 
obligations  tendered  for  exchange.  These  statutes  have  merely 
given  permission  to  you  to  sue  the  State  under  the  conditions  im- 
posed, and  it  is  only  through  the  channel  thus  pointed  out  that  you 
can  reach  the  courts.  It  is  made  a  condition  precedent  to  the  main- 
tenance of  such  an  action  that  you  shall  establish  the  good  consid- 
eration and  valid  issue  of  the  obligations  you  ofPer  to  surrender.  It 
is  to  this  law,  and  not  to  the  law  merchant,  that  you  must  look  as  a 
guide. 

But  it  is  evident  to  my  mind  thatthose  decisions  have  no  possible 
applicability  to  the  present  controversy,  because  we  are  dealing 
with  consolidated  bonds  that  were  issued  on  the  30th  of  November, 

1874,  prior  to  the  enactment  of  the  supplemental  funding  act  of 

1875,  under  the  provisions  of  which  the  Sun  Mutual  Insurance  Com- 
pany and  Durant  cases  were  brought  and  decided. 

The  bonds  in  suit  were  issued  in  exchange  for  previously  existing 
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proceeds  of  the  wreck.    11  An.  459;  6  O.  St.  200;  9  Cashing  (Mass.)}  302;  4  Peters, 
U.  S.,  144 ;  2  Woods,  U.  8.  C.  C,  480. 
Altera  Yaltd  abandonment,  the  master  of  au  insured  vessel  is  solely  and  exclu- 
siTelT  the  agrent  of  the  underwriter.    3  K^nt  Com.  322;  13  Mo.  527;  9  Johnson 
(N.  Y.),  25;  7  Johnson  (N.  Y.),  519;  17  An.  46;  19  La.  270-271 ;  6  Cranch,  272. 


J.  R.  Beckunth  for  Defendants  and  Appellees: 

1.  If  in  a  Talued  policy  of  marine  insurance  the  policy  only  covers  two-thirds  of 
tbe  af^reed  or  stated  value  of  the  vessel  insured,  and  in  case  of  constructive 
total  loss  the  owners  are  held  to  be  insurers  for  themselves  of  the  one-third 
not  covered  by  policy,  there  can  be  no  general  abandonment  that  will  carry 
the  entire  property  and  title  to  the  insurer  having  a  policy  on  the  vessel  in- 
sured for  partial  value.  Abandonment  in  such  case  would  only  carry  title  pro 
t^Mo  to  insurer  as  per  rate  of  interest  covered  by  policy,  leaving  one-third  title 
to*the  owners  as  their  own  insurers.  Philips  vs  Insurance  Company,  11  An. 
459;  Cincinnati  Insurance  Company  vs.  Duffleld,  6  Ohio  St.  200. 

2.  In  maritime  insurance,  in  case  of  actual  or  constructive  total  loss  of  a  vessel, 
even  when  the  entire  agreed  value  of  the  vessel  is  covered  by  policy  or  under- 
vritten,  the  owners  and  master  from  the  time  of  attempted  abandonment  to 
the  insurer  as  total  loss  become  the  agents  of  the  insurer,  and  are  bound  to 
faithful  discharge  of  duty  as  fM^o^rum  i/ettorM  to  safeguard  and  save  all  prop- 
erty and  wreckage,  and  can  not  charge  the  Insurer  with  any  loss  resulting  from 
their  own  negligence  or  want  of  energy  or  care  in  rescuing  property  from 
destruction,  and  it  is  their  duty  to  stand  by  the  wreck  and  save  property  until 
they  can  physically  turn  the  wrecked  vessel  over  to  the  insurers  after  actual 
acceptance  of  the  abandonment  by  the  insurer.  Gardere  vs.  Ins.  Co.,  7  Johns. 
514;  CoUett  vs.  Ins.  Co.,  1  Wend.  561;  4  Wend.  75;  Gordon  vs.  Ins.  Co.,  2  Rick.  249; 
Mellon  vs.  Bucks,  17  Martin,  371 ;  Robertson  vs.  Ins.  Co.,  19  La.  227. 

3.  Where  the  loss  is  not  total  or  absolute,  but  only  a  disabling  or  stranding  of  the 
vessel,  it  is  the  duty  of  the  assured  to  act  with  tbe  same  energy,  and  use  such 
means  to  save  the  vessel  as  a  prudent  man  would  do  under  the  same  circum- 
stances if  not  insured ;  he  is  honestly  to  use  all  such  moans  as  are  at  his  com- 
mand to  save  the  vessel  or  any  part  thereof  that  can  be  saved  from  destruction. 
Copelin  vs.  Insurance  Company,  46  Mo.  211;  The  Sarah  Ann,  IQ  Sumner,  215; 
Hundhausen  vs.  Insurance  Company,  17  8.  W.  Rep.  152 ;  Robertson  vs.  Insur- 
ance Company,  17  La.  227. 

4.  If  the  owners  of  the  Natchez  were  insurers  for  themselves  of  one-third  of  the 
vessel  at  the  time  of  the  stranding,  no  abandonment  could  relievo  the  master 
5ind  owners  from  the  duty  of  preserving  or  saving  the  vessel  or  any  part 
thereof  that  could  be  saved  from  loss  as  joint  owners  in  common  undivided 
title;  in  the  event  of  valid  and  effective  abandonment  of  insured  interest  the 
master,  in  the  absence  of  the  owners,  was  the  agent  of  the  owners  for  that 
purpose.    Robertson  vs.  Insurance  Compny,  17  La.  227. 

5.  The  petition  discloses  no  right  in  the  assured  to  abandon  the  vessel  generally 
to  all  of  the  defendants  collectively,  there  being  no  contract  relation  existing 
between  the  defendants  by  which  they  could  take  title  in  common  by  general 
abandonment.  The  interest  of  each  insurer  being  several,  the  abandonment, 
If  made,  should  have  been  several,  to  the  extent  that  the  several  insurers  would 
take  interest  by  virtue  of  risk  underwritten  by  each. 

6.  The  judgment  prayed  for  being  a  judgment  in  Bolido  against  all  of  the  defend- 
ants, the  petition  does  not  discloFC  a  cause  of  action  unless  it  discloses  in  solids 
liability. 
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That  the  owners  and  master,  from  the  time  of  the  attempt  at 
abandonment  to  the  insurer  as  total  loss,  became  the  acren^  of  the 
insurer  in  safeguarding  and  saying  the  property  and  wreckage  until 
a  physical  delivery  of  the  wreck  has  been  made. 

That  it  is  the  duty  of  the  assured,  where  the  loss  is  not  total,  to 
Qse  the  same  means  as  a  prudent  man  would  use  to  save  his  property 
if  not  insured. 

That  if  the  owners  were  their  own  insurers  of  one -third  of  the 
steamer,  an  abandonment  did  not  relieve  the  master  and  owners 
from  preserving  and  saving  the  vessel,  or  any  part  thereof ;  being 
owners  in  indi vision  with  the  defendants. 

That  for  the  purpose  of  effecting  the  abandonment  the  master  was 
the  agent  of  the  owners. 

That  an  abandonment  could  not  be  made  to  the  defendants  col- 
lectively, there  being  no  contractual  relations  among  them  with 
plaintiffs  by  which  they  could  be  vested  with  title  in  common  by 
general  abandonment. 

There  being  no  plea  of  misjoinder,  the  last  proposition  will  not  be 
considered. 

The  proportion  of  ownership  in  the  wreck  and  the  rights  of  the 
parties  is  one-third  by  the  plaintiff,  and  two-thirds  by  the  defendants. 
This  is  the  ratio  between  the  insurance,  $20,000^  and  the  value  of 
the  property,  viz. :  $30,000,  as  agreed  upon  under  the  policy,  and 
which  must  be  taken  as  a  basis  in  establishing  the  interest  of  in- 
surers and  of  the  assured  in  the  property  saved. 

The  District  Judge  in  a  clear  and  elaborate  opinion,  propounds  the 
questions:  ''  Why  should  defendants,  holding  two -thirds  interest  in 
the  wreck  vested  in  them,  after  the  sinking  of  the  boat,  by  notice  of 
abandonment  for  the  purpose  of  affixing  their  liability  for  the  whole 
insurance,  be  held  to  a  higher  standard  of  duty  than  plaintiffs,  who 
carried  one-third  the  risk,  and  who  in  consequence  remained  owner 
to  that  extent?  Why  should  the  defendants  be  held  to  the  duty  of 
prompt  wrecking  and  salvage  and  plaintiffs  be  released  in  full  there- 
from, they  having  a  common  agent,  t.  e.,  the  master  in  charge?" 

In  maintaining  .the  exception  of  no  cause  of  action  the  court 
answers  these  questions  as  follows : 

"They  were  joint  owners  for  one -third  and  two -thirds  respect- 
ively,  by  the  legal  effect  of  abandonment.  The  contracts  of  insurance 
were  the  only  bonds  between  them,  and  fixed  their  relationship  to 
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of  the  thing^  insured,  or,  if  it  specifically  remains,  by  such  damages 
to  it  as  renders  it  of  little  or  no  value.  "^  "^  *  In  such  cases  the 
insured  may  abandon  all  his  interest  in  the  subject  insured  and  all 
his  hope  of  recovery  to  the  insurer,  and  it  falls  upon  him  to  pay  as 
for  a  total  loss." 

Pl^ntiifs  alleged  that  they  were  the  owners  to  the  extent  of  the 
value  of  the  steamer  not  insured. 

Whoever  insures  a  part  of  his  property,  in  case  of  its  abandon- 
ment, under  marine  Insusurance,  is  owner  of  the  remainder. 

The  portion  saved,  after  payment  of  the  expenses,  is  divided  in 
proportion  to  the  interest  of  each. 

This  court,  in  a  well  considered  decision,  held,  where  part  of  the 
valuation  was  insured,  that  the  owner  becomes  his  own  underwriter 
for  the  rest.     11  An.  459. 

The  indurer  has  the  right  to  claim  abandonment  '*  in  proportion  to 
the  aliquot  part  insured,^ ^     Emerigon,  p.  723. 

Plaintiffs  cont.end,  under  the  first  proposition,  that  it  was  the  duty 
of  the  defendants  to  take  steps  toward  the  salvage  of  the  said  wreck, 
and  that  they  are  responsible  for  the  negligence  of  their  alleged 
agents. 

The  character  of  the  agency  alleged,  and  the  principals  represented 
and  their  interests,  must  be  considered. 

First,  as  to  the  master,  in  an  emergency  he  acts  for  all  con- 
cerned. 

In  taking  steps  with  the  view  of  the  abandonment  he  is  the  agent 
of  the  assured. 

After  notice  of  abandonment,  if  accepted  or  if  made  on  good 
ground,  whether  accepted  or  not,  the  ownership  of  the  abandoned 
property  is  vested  in  the  insurer  and  he  becomes  their  agent  in 
all  acts  done  by  him  from  that  time  ^^  within  the  scope  of  the  au- 
thority given  to  him  by  the  policy  to  sue,  labor  and  travel,  for 
the  defence,  safeguard  and  recovery  of  the  subject  insured."  Ar- 
nould,  p.  364. 

The  negligence  ot  the  common  agent  can  not  be  taxed  to  the  com- 
panies, and  not  to  the  assured,  while  acting  under  his  general  au- 
thority- 
Why  should  the  assured  have  a  right  of  action  against  his  co- 
principals? 

The  master  represents  his  interests  as  completely  as  he  does  that 
of  any  of  the  other  insurers. 
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All  rig^hts  under  an  agreement  undertaken  as  an  additional  liability 
are  reserved. 

After  reserving  rights  as  before  mentioned,  judgment  is  affirmed 
at  appeJlee's  costs. 


No.  11,038.  ' 

Succession  op  Mrs.  Wilhelmina  Justus. 

The  ri^Ut  of  a  surviving  husband,  left  in  necessitous  circumstances  by  a  wife  who 
dies  rich,  and  without  leaving  issue,  to  take  the  marital  fourth  in  fall  property 
from  her  succession  is  a  personal  an^l  optional  right,  which  remains  inchoate 
and  does  not  rest  absolvitely  in  him,  unless  first  accepted  by  him. 

Il  is  not  un  inheritance  and  the  survivor  is  not  an  heir.' 

Such  right  does  not  pass  to  hisheirs,  where  he  has  not  urged  it  himself. 

It  is  a* bounty,  or  charity,  which  can  well  be  assimilated  to  that  in  cases  of  necessi- 
tous widows,  or  minors,  entitled  to  claim  $1000  in  preference  to  creditors. 

It  may  also  t>e  likened  to  a  donation  yiter  viros,  which,  unless  accepted  by  ttie 
donee  himself,  or  his  agent,  remains  without  effect. 

iDBueh  homestead  cases,  it  is  settled  that  the  right  to  demand  awl  receive  it  is  a 
personal  right  and  not  an  inheritance,  and  that  i)t  does  not  pass  by  the  death  of 
the  widow  to  her  major  heirs,  r  nless  the  bounty  or  charity  had  been  previously 
demanded  and  reduced  to  possession.' 

When  It  w.is  allowed  to  minors,  it  wa»  not  because  they  inherited  it  from  their 
uiothor.  but  because  they  were  entitled  to  it  in  their  own  rights. 

The  ruling  In  the  IMffet  ease,  39  .*n.  56:i,  has  no  bearing,  as  there  the  husband  had 
claimed  Ijefore  his'deaih  and  life  heirs  merely  continued  tlie  prosecution. 

Permitting  the  heirs  of  the  deceased  husband  to  take  the  fourth,  where  lie  has 
notcliiimed  it,  would  not  be  a  furtiierunce  of  the  humane  objects  which  the 
law  has  in  view,  but  doing  violence  to  the  spirit  and  letter  of  the  provision. 
Srire  leges  non  est  verba  earum  ieuere,  sed  vim  ac  potesiatem  caperc. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 
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Buck,  EHnkelspiel  &  Hart  tor  Appellants: 

1.  The  marital  portion  is  but  a  riglit  to  be  esercised  or  not<  at  the  option  of  the 
husband  or  wife  entitled  to  s.itne.    Ft.  C.  ('.  2.iS2. 

2.  It  is  not  an  inheritance,  because  not  given  In  all  eases     8  An.  713. 

3.  It  is  an  option  to  be  exercised  or  not,  as  desired  by  the  party  entitled  thereto. 
39An.  5e.3. 


H.  Heidenhain  for  Appellees : 

1.  The  marital  fourth  is  an  inheritance.    C.  C.  2:^*52;  Dunbar  Heirs,  5  An.  159;  Con- 
nor vs.  Connor,  10  An.  451 ;  (it-e  vs.  Tliompson,  11  .\n.  Oo7. 

2.  The  failure  of  the  surviving  spouse  to  make  a  •*  demand  "  does  not  extinguish 
the  right  of  the  heirs     C.  C.  1343,  944, 1)45,  etc. ;  C.  C.  S72,  etc. 
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right  or    privilege,  and,  in  case  of  opposition,  a  revendication  of  it 
throngh  the  intervention  of  the  courts. 

The  code  says  that  there  are  three  kinds  of  successions,  the  testa- 
mentary^  tlie  legal  and  the  irregular ^  and  three  kinds  of  heirs  which 
correspond  with  the  three  species  of  successions,  the  testamentary  or 
institated  beirs,  the  legal  heirs  or  heirs  of  the  blood,  and  the  irregu^ 
lar  heirs.      K.  O.  C.  876  to  879. 

Our  code  contains  general  rules  under  three  different  correspond- 
ing tttles  for  the  settlement  of  sach  successions  accruing  to  such 
heirs.     R.  O.  C.  886,  916,  and  others. 

Besides  J  a  succession  is  the  transmission  of  the  rights  and  obliga- 
tions of  tbe  deceased  to  the  heir,,  B.  0.  O.,  871-72-78. 

Pbt  eontraj  an  heir  is  the  person  who  is  called  to  the  inheritance 
of  a  deceased  pereon,  acquiring  the  rights  and  incurring  the  obliga- 
tiona  of  such  party.     R.  0.  C.  884. 

An  heir  is  defined  to  be :  **  Oelni  qui  recueille,  k  titre  successif , 
tons  les  droits  actifs  et  passifs  qu'avait  un  d^funt  au  moment  de  sa 
mort. 

Successor  in  univereum  jv^s  et  peraonam  defuneti.  Diet.  Droit  Civil, 
Verbo  H&ritier,  Vol.  IV,  p.  67. 

Clearly,  neither  the  rights  which  Mrs.  Justus  possessed,  nor  the 
obligations  which  burdened  her,  vested  in  Mr.  Justus,  who,  under 
no  eventuality,  could,  by  asking  the  fourth,  have  become  responsible 
for  any  of  her  debts  or  liabilities. 

The  claim  to  the  marital  fourth  is  one  against,  and  not  one  by,  the 
succession,  which  is  not  here  a  plaintiff,  but  a  defendant. 

Surely  Mr.  Justus  was  not  a  testamentary  heir;  he  was  a  simple 
legatee,  and  the  legacy  had  never  been  accepted  and  claimed.  He 
was  not  a  legal  heir,  or  legitimate  heir,  or  heir  of  the  bloo^;  he  was 
an  utter  stranger  to  his  wife,  and  even  had  he  been  related,  she  had 
a  right  to  dispose  as  sh^  pleased  of  her  estate,  and  she  did  it.  He 
could  not  complain. 

He  was  not  an  irregular  heir,  because  he  was  not  mentioned  as  an 
heir  under  the  title  of  irregular  successions. 

Of  course,  a  husband  may  inherit  from  his  wife  as  an  irregular  heir ; 
but  it  must  be  under  circumstances  which  are  not  such  as  are  pre- 
sented here — ^that  is,  where  the  wife  dies  intestate,  leaving  no  lawful 
descendants,  or  acknowledged  natural  issue  or  lawful  ascendants,  or 
like  collateral  relations. 
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by  his  creditors  nor  hi8.  heirsy  and  remains  without  effect,     R.  O.  0, 
1540,  1543,  1544. 

It  may  be  assimilated  to  the  charity  or  bounty  extended?  or  con- 
ferred on  the  necessitous  widow  or  minor  heirs,  by  the  Act  of  1862, 
now  Art.  3252,  R.  0.  C,  with  this  difference,  that  the  marital  fourth 
is  taken  frona  a  solvent  succession  or  the  heirs;  wbile  the  f  1000  are 
allowed  in  insolvent  successions  in  preference  to  creditors.  Both 
are  laws  in  derogation  of  common  right. 

Under  the  provisions  of  the  homestead  laws,  it  has  been  held  that 
the  right  was  a  personal  one,  depending  on  the  condition  of  the  per- 
son in  w  hose  favor  it  is  granted,  and  not  a  right  or  inheritance  that 
vests  irrevocably  in  full  property  in  such  person  and  forms  part  of 
bis  succession,  which  descends  to  his  heirs.     It  is  a  right  which  must 
be  asserted  and  reduced  to  possession,  be  demanded  and  received,  be- 
fore it  can  vest  in  the  party.     Succession  of  Robertson,  28  An.  832. 
In  the  subsequent  kindred  case  of  the  succession  of  Durken,  30 
Xn.  669,  in  which  the  major  heirs  of  a  necessitous  widow  claimed  the 
$1000,  which  she  had  not  demanded,  the  court  held  that  they  could 
not  receive. 

The  same  doctrine  was  reiterated  and  applied  in  the  posterior 
germane  case  of  the  succession  of  Vivos,  36.  An.  376. 

The  invoked  decision  of  this  court  in  the  succession  of  PifTet,  39 
An.  563,  has  no  bearing,  as  the  husband  had  accepted  the  gift  and 
made  his  claim  before  his  death,  and  his  heiriB  merely  continued  or 
prosecuted  it. 

By  his  acceptance  of  the  bounty  or  charity,  the  right  to  take  the 
fourth  had  vested  in  him,  and  so  had  passed  to  his  heirs,  who  were 
recognized  entitled  lo  it  in  his  stead. 

Neither  does  the  French  case  apply,  referred  to  in  Merlin,  Vo. 
"Conjoint  Pauvre,"  Vol.  10,  p.  447,  in  1732. 

The  fourth  had  been  claimed  by  the  surviving  wife,  to  whom  it  had 
not  been  allowed,  but  she  dying  pendente  lite  it  appears  to  have  gone 
to  her  heirs.  However,  as  she  had  accepted  the  legal  gift,  and  as 
by  that  act  the  title  to  it  had  vested  in  her,  it  could  be  claimed  by 
her  heirs,  and  it  was  allowed  them. 

The  husband  here  was  not  bound  to  accept  the  gift,  and  he  did  not 
claim  it.  He  was,  perhaps,  satisfied  with  the  testamentary  disposi- 
t'on  of  his  wife  in  his  favor,  which  exceeded,  as' an  income,  the  reve- 
nue which  the  net  fourth  would  have  yielded  ^ .  or  .was  too  proud  to 
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moTables  and  several  honses  and  lots,  valaed  altogether  at  $4878.90, 
beloDg^g  Jointly  to  bis  succession  and  his  widow  as  partners  in 
commanity.     He  left  no  forced  heirs. 

Mm.  Krekeler  was  near^  70  years  old,  in  infirm  health,  weighing 
nearly  850  ponnds,  nnaccnstomed  and  unable  to  attend. to  business. 

She  sent  for  an  acquaintance,  Charles  Kummel,  and  asked  him  to 
take  charge  of  her  interest  and  attend  to  her  affairs  and  property, 
which  he  agreed  to  do.  He  attended  to  the  opening  of  her  hus- 
band's snccession  in  her  behalf  as  surviving  wife,  managed  the  prop- 
erty, attended  to  repairs,  paid  the  taxes,  collected  the  rents. and  did 
all  her  business  for  her.  As  indicated,  the  property  belonged  to  the 
commanity,  and  Mrs.  Krekeler, ^nder  the  law  would  only  have  en- 
joyed the  usufruct  of  the  husband's  half,  which,  at  her  death,  would 
have  passed  to  his  heirs.  But  Mrs.  Krekeler  informed  Kummel  that 
her  husband  had  made  a  notarial  will  in  1858.  Search  in  his  house 
and  papers  failed  to  find  the  copy.  Attention  was  turned  to  nota- 
rial records.  The  counsel  and  notary  of  the  succession  made  dili- 
gent search  without  avail.  Mr.  Kummel  himself  made  active  efforts 
to  find  it.  After  all  others  had  abandoned  the  search  as  fruitless, 
he  discovered  the  will  in  the  records  of  the  notary  CofiTey,  indexed 
by  mistake  under  the  letter  '^0,"  instead  of  ''  K." 

The  will  made  Mrs.  Krekeler  sole  universal  legatee.  It  was  pro- 
bated and  she  went  into  possession  of  the  entire  estate  as  sole  owner 
on  the  4th  of  December,  1890.  Very  shortly  afterward,  on  Decem- 
ber 21,  1890,  she  died  suddenly  in  church. 

Her  succession  was  opened  and  is  under  administration  by  the  pub- 
lic administrator,  to  whom  Kummel  presented  a  bill  for  |500  for 
services  and  |22  for  expenses.  The  administrator  admitted  the 
claim  and  placed  it  on  his  account.  The  heirs  of. Mrs.  Krekeler  op- 
posed it,  and  from  a  judgment  maintaining  the  opposition  and  reject- 
ing the  claim  for  services,  Kummel  prosecutes  this  appeal. 

The  opposition  came  with  a  bad  grace  from  the  heirs  who  profited 
BO  directly  by  Kummel's  services,  and  we  think  the  judge  erred  in 
maintaining  it. 

We  can  not  distinguish  the  case  from  Waterman  vs.  Gibson,  5 
An.  672,  where  we  said:  <'  It  is  said  that  a  contract  of  mandate  is 
presumed  to  be  gratuitous,  unless  there  has  been  a  contrary  agree- 
ment. Under  our  code,  which  has  modified  the  principles  of  the 
Roman  law,  it  is  not  of  the  essence  of  mandate  that  it  should  be 
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3.  The  power  to  regulate  the  use  of  streets  for  railway  purposes  is  a  persisting 
power  inhering  continuously  in  the  city  goyernment,  and  one  council  can  not, 
by  one  exercise  of  the  power,  deprive  succeeding  councils  of  the  power  to  ex- 
ercise It  again  when  found  necessary  for  the  public  interest. 

3.  Whether  or  not  the  L^'gislature  itself  possessed,  under  prior  constitutions,  the 
power  to  grant  such  exclusive  privileges,  we  hold  that  under  the  general  and 
cautious  terms  of  the  legislative  charter  of  the  city  no  such  power  was  dele- 
gated to  the  latter. 

4.  In  this  case  the  exclusive  privilege  embodied  In  the  contract  between  the  city 
and  plaintiff  was  ultra  vires,  and  not  binding  on  subsequent  city  councils,  and 
vfaaterer  relief  plaintiff  may  claim  for  violation  of  this  stipulation  of  its  con- 
tract, it  clearly  can  not  enjoin  the  city  from  doing  that  which  it  has  a  lawful 
right  to  do. 

&.  Whilst  valid  contract  rights  must  be  respected^  or  only  iuterfered  with  In  the 
constitutional  exercise  of  the  power  of  eminent  domain, .claims  to  exclusive 
privileges,  under  grants  which  are  ultra  rires^  can  not  be  permitted  to  thwart 
or  obstruct  the  municipal  discretion  in  the  exercise  of  the  power  to  regulate 
the  streets  confided  to  the  city  to  be  used  for  the  benefit  of  the  people. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
t\    Monroe,  J. 


Buckj  Dinkelspiel  &  Hart  for  Plaintiffs  and  Appellants. 

1.  Franchises  to  construct  and  maintain  street  railways,  when  acquired  for  value, 
constitute  property  In  the  highest  sense  of  the  term,  and  can  not  be  impaired 
or  taken  away  except  under  the  exercise  of  the  power  of  eminent  domain.  32 
An.,  p.  915;  People  vs.  O'Brien,  111  N.  Y.,  p.  1;  Pierce  on  Railroads;  BUiott  on 
Streets  and  Roads;  Dillon  onMunicipal  Corporations;  73  Iowa  502;  33Northwest. 
Reporter,  610.    References  and  authorities  cited  in  the  brief. 

3.  A  stipulation  In  a  contract  of  sale  of  right  of  way,  based  upon  ordinances 
passed  by  the  municipal  (Corporation,  to  the  effect  that  "The  City  of  New 
Orleans  binds  herself  not  to  grant  during  the  period  for  which  said  franchises 
are  sold  a  right  of  way  to  any  otlier  railroad  company  upon  the  streets  upon 
which  said  right  of  way  Is  hereby  sold,  unless  by  mutual  agreement  between 
the  city  and  the  purchaser  or  purchasi^rs  of  this  franchise, "  is  not  a  grant  of 
an  exclusive  privilege  or  monopoly,  in  the  sense  in  which  these  terms  are 
usually  understood  in  the  laws  and  constitutions  of  this  State;  but  even  if  so, 
in  the  absence  of  a  constitutional  provision  prohibiting  the  granting  of  mo- 
nopolies or  exclusive  privileges,  the  Legislature  of  the  State  could  validly 
make  such  a  grant. 

Where  such  a  grant  Is  made  by  the  city  of  New  Orleans,  exercising  the  power 
vested  in  her  by  the  State,  the  only  question  that  can  arise  Is  a  question  of  del 
egation  of  the  necessary  power. 

3.  When  the  contract  in  question,  dated  October  2,  1879,  was  entered  into,  there 
was  no  prohibltiou  In  the  laws  or  in  the  Constitution  of  the  State  against  such 
a  grant ;  the  Legislature  could,  therefore,  have  legally  made  it,  or  delegated  the 
power  to  do  so  to  the  municipal  corporation. 

4.  Under  the  Charter  of  1870,  Act  7,  extra  session  of  that  year,  and  in  other  legis- 
lative acts,  the  State  had  delegated  "  full  power,"  meaning  all  her  power  In  the 
premises,  to  the  city  of  New  Orleans.    (References  in  brief.) 
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The  proposed  sale  does  not  interfere  with  the  exercise  of  the 
franchise  granted  to  plaintiff  save  in  the  single  feature  of  its  ex- 
dnsiveness.  If  the  Oity  Goancil,  with  which  plaintiff  contracted,  had 
no  power  to  grant  an  exclusive  right  or  to  deprive  sacceeding  coun- 
cils  of  the  right  to  grant  new  franchises  in  the  public  interest,  obvi- 
ously plaintiff's  claim  to  an  injunction  restraining  the  granting  of 
«nch  new  franchises  can  not  be  sustained,  even  if  it  were  conceded  that 
plaintiff  was  entitled  to  some  kind  of  relief  for  the  consequent 
breach  of  its  contract. 

We  do  not  understand  that  the  learned  counsel  of  plaintiff  con- 
tests the  logic  of  this  conclusion ;  but  with  great  earnestness  and 
zeal  he  assails  the  correctness  of  the  judicial  conclusion  which  we 
have  repeatedly  announced,  that  the  City  Oouncil  of  New  Orleans  has 
no  power  to  grant  or  sell,  in  perpettbOf  or  for  a  term  of  years,  the  ex- 
clusive right  to  use  its  streets  for  the  purposes  of  a  street  railway. 
New  Orleans  Oity  &  Lake  Railroad  Company  vs.  City  of  New  Or- 
leans, 44  An.  —  (decided,  April   18,    1892) ;  Canal   and  Claiborne 
Street  Railroad  Company  vs.  Crescent  City  Railroad  Company,  44 
An.  —  (decided,   April  4,    1892) ;    Canal  &  Claiborne  Street  Rail- 
road Campany  vs.  Orleans  Railroad  Company,  44  An.  — ;  Canal  & 
Olaibome  Street  Railroad  Company  vs.  Crescent  City  Railroad  Com- 
pany,  41  An.  561;  New  Orleans  City  Railroad  Company  vs.  Crescent 
City  Ralbroad  Company,  12  Fed.  R.  308. 

He  claims  that  this  is  the  first  case  which  has  been  presented 
in  which  the  grant  of  the  exclusive  right  has  been  expressly  made 
as  a  stipulation  and  condition  of  a  contract,  and  that  it  is  thus  dif- 
ferenced from  prior  cases. 

In  the  case  first  above  cited  (which,  however,  is  not  yet  final)  we 
had  under  consideration  the  very  contract  now  presented,  and  we 
then  held,  in  the  language  of  the  syllabus : 

"The  charter  of  the  city  of  New  Orleans,  Act  No.  7  of  1870,  did 
not  confer  power  upon  the  corporation  to  grant  the  exclasive  privi- 
lege of  the  use  of  a  street.  The  power  conferred  was  restricted  to 
the  regulation  and  management  of  the  streets." 

We  have,  however,  carefully  considered  the  plaintiff's  argument, 
which  reduced  to  the  form  of  a  syllogism  is  as  follows : 

1.  In  absence  of  constitutional  inhibition,  which  did  not  exist  at 
date  of  this  contract,  the  Legislature  of  the  State  had  the  power  to 
grant  exclusive  rights  to  the  use  of  a  street  for  a  street  railway. 
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On  Motion  to  Remand. 
Breaux,  J.  The  defendant  has  filed  in  this  court  a  rule  to  remand 
this  cause  to  the  Civil  District  Court,  in  order  that  the  fact  of  the 
readjustment  of  the  assessment  against  it  may  be  established  by- 
proper  evidence  and  in  order  that  such  proceedings  may  be  had 
thereafter  as  the  nature  of  the  case  requires. 
The  plaintiff  opposes  the  rule. 

An  assessment  was  made  originally  based  on  the  list  of  taxable 
property,  sworn  to  and  returned  by  the  defendant  company. 

It  is  contended  by  the  plaintiff  that  the  list  of  taxable  property 

was  accepted  as  correct;  that  deductions  of  the  total  value  of  said 

property  was  made,  and  the  amount  assessed  shareholders  was  fixed. 

The  gas  company  paid  taxes  on  this  assessment. 

Some  time  after  the  roll  had  been  delivered  the  Board  of  Assessors 

questioned  the  correctness  of  the  omission  from  the  assessment  roll 

of  5380  shares  of  the  "New  Orleans  Gas  Company,  and  notified  the 

company  that  they  did  not  belong  to  it ;  that  it  was  the  property  of 

D.  D.  Withers,  and  that  the  stock  and  bonds  of  $781,470  belonged 

to  the  president  of  the  company  individually. 

It  was  proven,  the  plaintiff  urges,  that  the  defendant  company  did 
not  own  these  values. 

After  due  notice  the  Board  of  Assessors,  under  the  provisions  of 
Sec.  11  of  Art.  85  of  1888,  made  a  supplemental  assessment  of  thia 
omitted  property. 

A  rule  was  filed  to  compel  the  defendant  to  pay  taxes  on  this 
supplemental  assessment. 

The  defendant  filed  an  answer  denying  the  right  of  the  plaintiff 
to  recover,  and  alleged  payment  of  the  tax  as  assessed. 
The  District  Court  maintained  the  supplemental  assessment. 
The  judgment  was  affirmed  on  appeal. 

It  is  pending  before  this  court  on  an  application  for  a  rehearing. 
Since  the  decision  it  is  alleged,  by  rule,  that  the  whole  assessment 
has  been  readjusted,  and  application  is  made  to  remand  the  cause 
in  order  that  the  readjustment  may  be  proven. 
We  will  not  remand  the  cause  on  this  separate  rule. 
We  will  consider  the  questions  presented  together,  those  made  on 
tbe  application  for  a  rehearing  and  those  made  in  support  of  the 
question  to  remand. 
If  it  appears  on  the  reconsideration  of  the  cause  that  it  should  be- 
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•dncted  from  the  assets  of  the  company,  as  so  much  of  its  property 
exempt,  did  not  belong  to  the  company. 

The  company  had,  in  matter  of  assessment,  received  credit  for  a 
large  amount,  to  which  it  had  no  title. 

After  the  delay  granted,  and  the  appearance  made  as  just  men- 
tioned, the  supplemental  assessment  was  made. 

Notice  of  the  filing  of  the  supplemental  assessment  was  advertised 
ten  days. 

The  defendant  contends  that  it  should  have  been  twenty  days, 
the  time  required  it  is  asserted  to  advertise  the  original  roll. 

Sec.  11  of  Revenue  Act  of  1888  provides  that  if  any  property  has 
been  omitted,  the  same,  when  discovered,  shall  be  assessed  by  the 
assessor  or  tax  collector  for  the  period  for  which  it  had  been 
omitted ;  and  that  no  back  taxes  for  more  than  three  years  shall  be 
assessed,  and  that  the  assessment  appear  upon  a  supplemental  roll 
and  shall  be  filed  in  the  manner  as  regular  tax  roll. 
Nothing  is  said  of  advertisement  in  said  section. 
Sec.  21  of  the  same  act  applies  to  the  regular  roll  closed  on  or  be- 
fore the  first  day  of  June  in  each  year,  and  requires  that  immediately 
thereafter  notice  by  publication  shall  be  given  for  the  period  of  ten 
days. 

Sec.  24  of  the  said  act,  to  which  our  attention  is  directed,  makes 
no  mention  of  publication. 

It  directs  *'  and  said  lists  will  be  exposed  in  the  office  of  the  Board 
of  Assessors  for  inspection  and  coirreetion  for  a  period  of  twenty 
days,  beginning  next  after  publication  of  said  notice." 

The  only  applying  section  is  21  of  the  said  act,  in  which  the  du- 
ration of  the  advertisement  is  expressed  in  terms  too  plain  to  be 
mistaken. 

This  section,  in  so  far  as  it  relates  to  advertisements,  applies  to 
the  supplemental  assessments  as  well  as  to  the  regular  rolls. 
The  defendant  for  a  rehearing  urges : 

''  As  the  same  law  requires  the  same  formalities  for  the  reassess- 
ment as  for  the  original  assessment,  ten  days*  publication  when  the 
law  requires  twenty  day 8^  publication,  is  no  more  than  if  no  publica- 
tion had  been  made  at  all." 

This  ground  is  untenable,  and  arises  from  a  mistaken  application 
of  the  period  allowed  for  ^4nspection  and  correction"  to  the  '^notice 
by  publication." 
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A  PPBAXi  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans. 
^     King,  jr. 

E,  W.  Huntington  and  Horace  L.  Dufcut  for  Plaintiff  and  Appellee : 

1.  The  jifiit  of  a  debt  as  property  is  at  the  domicll  of  the  creditor.  Burroughs 
on  Tax.,  p.  186;  Oooley  on  Tax.,  ch.  1,  pp.  14- 15;  15  Wall.  319 ;  100  U.  8.  496;  41  An. 
«461015. 

2.  A  foreign  company  does  not  cease  to  be  a  foreign  corporation  by  haring  an 
authorized  agent  or  place  of  business  in  this  State.  Art.  236,  Const.  1879;  41  An. 
1015. 

3.  A  tax  on  premiums  or  gross  receipts  of  an  insurance  company  Is  an  income  tax, 
not  allowed  by  our  State  Constitution.  Burroughs  on  Tax.,  p.  159,  Sec.  82;  Id., 
p.  160;  42  An.  429;  35  An.  825;  35  An.  655;  43  Mo.  479-491;  Dubuque  ys.  N.  W.  Ins. 

Co.,  29  Iowa. 

4.  There  is  no  law  in  Louisiana  authorizing  the  imposition  of  an  income  tax,  nor 
making  any  provision  for  its  enforcement.    35  An.  825 ;  42  Fed.  Rep.  90. 


Ckirleton  Hunt,  City  Attorney,  for  Defendants  and  Appellants : 

Under  Section  7  of  Act  106  of  the' Acts  of  1890,  the  Liverpool  and  London  and  Globe 
Insurance  Company  is  liable  to  taxation,  at  lawful  rates,  on  $50,000,  being  the- 
assessed  ralue  of  their  credits  and  money  actually  In  hand  or  in  the  possession! 
of  the  company  when  the  assessment  was  laid. 

It  is  true  that  the  doctrine  of  the  international  Jurists,  in  relation  to  the  titua  of 
moyables,  forms  part  of  the  jut  gentium,  but  this  statement  is,  beyond  all  doubt,, 
to  be  accepted  subject  to  the  limitation  that  there  is  no  positire  law  to  the 
contrary  of  the  country  where  the  property  inyolyed  happens  in  point  of  fact 
to  be.  For,  if  there  is,  the  law  of  the  owner's  domicll  must  necessarily  yield 
to  the  law  of  the  place  where  the  property  Is  actually  situated.  Burroughs  on 
Taxation,  Sees.  40,41,42;  2  Jones  Equity;  21  Vermont,  161;  47  M.  600;  29  Cal. 
583;  40  M.  580;  14  Kan.  602;  40  111.  196;  2  Duer,  110;  3  N.  T.  390;  100  Mass.  538; 
19  Mass.  144. 


E,  A.   O^SuUivany  City  Attorney,  and  Henry   Renshaw,  Assistant 
City  Attorney,  on  the  same  side,  on  Application  for  Rehearing: 

The  rule  moMlia  aequentur  personam  may  be  modified  by  the  Legislature.  It  has 
been  so  modified.  Sec.  7  of  Act  No.  106  of  General  Assembly  of  Louisiana  of 
1890. 

This  statute  Is  a  lawful  exercise  of  the  legitimate  power  of  the  State.  2  Jones  Eq. 
(X.  C.)  Rep.  51;  21  Vermont  Rep.  152;  47  Mo.  Rep.  600;  29  Cal.  534;  40  Mo.  580;  14 
Kan.  602;  40111. 196;  100  Mass.  538;  10  Wall.  573;  19  Wall.  499. 

Plaintifl  is  liable  to  the  Jurisdiction  of  the  State  through  its  agent,  and  also  through 
its  property.  See  following  acts  of  Legislature  of  Louisiana,  viz.:  No.  21  of 
1877 ;  No.  76  of  1886,  Sec.  13 ;  and  No.  85  of  1888,  Sees.  54  and  55.    See  also  C.  P.  246, 

Attachment  or  seizure  may  be  made  without  manual  caption  of  the  risible  evi- 
dences of  the  credit.    11  Wall.  268;  16  Wall.  599. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.    This  suit  is  brought  by  the  Liverpool  and  London  and 
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Olobe  Insurance  Company  for  the  cancellation  of  an  assesBment 
against  the  company  for  the  taxes  of  1891,  which  reads  as  follows : 

'*  Money  loaned  on  interest,  all  credits  and  all  bills  receivable  for 
money  loaned  or  advanced  or  for  goods  sold,  $40,000. 

''Money  in  possession,  on  deposit  or  in  hand,  $10,000." 

It  is  admitted  by  the  plaintiff  company  that  it  has  the  abov* 
amount  of  cash  and  open  accounts  in  this  city. 

The  validity  of  the  assessment  is  denied ;  also  the  legality  of  the 
tax  claimed. 

The  grounds  of  defence  are : 

That  the  premiums  of  insurance  companies  are  its  income  and 
that  no  law  authorizes  the  imposition  of  an  income  tax  nor  makes 
any  provision  for  its  assessment  and  collection. 

That  the  cash,  open  accounts,  credits,  premiums  or  gross  receipts 
due  by  insurers  in  this  State,  or  collected  from  insurers  in  other 
States,  are  not  taxable  in  this  State,  as  they  are  not  retained  at  the 
office  of  the  company,  but  are  forwarded  to  the  main  office  at 
its  domicil  in  Great  Britain,  where  they  can  be  taxed. 

The  evidence  discloses  that  plaintiff  is  a  foreign  insurance  com- 
pany, carrying  on  business  in  this  city,  through  the  agency  of  a  sec- 
retary and  a  local  board  of  directors;  that  the  functions  of  this 
board  and  of  said  officer  are  the  collection  of  premiums  and  the  pay- 
ment of  losses. 

The  answer  of  the  defendant  pleaded  the  general  issue. 

The  District  Court  decreed  that  the  assessment  of  1891  (on  money 
loaned  on  interest,  all  credits  and  all  bills  receivable  for  money 
loaned  or  advanced  or  for  goods  sold)  of  $40,000  is  null  and  void, 
and  that  the  assessment  of  1891,  against  plaintiff,  on  money  in  pos- 
session, on  deposit  or  in  hand  to  the  amount  of  $10,000  shall  remain 
undisturbed  and  in  full  force  and  effect. 

The  appellee,  in  answer  to  the  appeal,  prays  that  the  judgment 
be  amended  by  striking  out  and  annulling  the  assessment  against 
the  company  for  the  year  1891,  for  $10,000  on  money  in  possession, 
on  deposit  and  in  hand,  and  that  the  judgment  of  the  District  Court 
as  thus  amended  be  affirmed. 

The  assessment  was  levied  under  Act  106  of  the  Acts  of  1890,  the 
Section  7  of  which  provides  that:  In  assessing  mercantile  firms,  the 
purpose  of  the  act  is  that  such  value  shall  be  placed  upon  the  stock 
in  trade  or  cash,  whether  borrowed  or  not,  money  at  interest,  open 
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jM!coant8,  credits,  as  will  represent  in  their  aggregate  a  fair  average 
on  the  capital,  both  cash  and  credit,  employed  in  the  business  of  the 
party  or  parties. 

It  is  also  provided  in  this  section  of  the  act  that  non-residents 
carrying  on  business  in  this  State  through  agents  shall  pay  a  similar 
tax  to  that  exacted  of  residents,  and  this  section  further  provides 
that  all  bills  receivable,  obligations  or  credits  arising  from  business 
done  in  this  State  is  assessable  at  the  business  domicil  of  the  non- 
resident owner,  his  agent  or  representative. 

Business  residence :  The  defendant  urges  upon  our  consideration 
that  the  London  and  Liverpool  and  Globe  have  here  a  business  resi- 
dence, an  independent  centre  of  business  represented  by  a  local 
board  of  directors  made  up  of  well  known  residents  of  the  city ;  that 
they  direct  the  affairs  of  the  company  and  are  paid  for  so  doing. 

The  testimony  shows  that  the  local  board  and  the  secretary  con- 
duct the  affairs  of  the  plaintiff  company  in  New  Orleans  under  the 
direction  of  the  head  office ;  that  the  members  of  the  board  are  paid 
ten  dollars  for  each  meeting  they  attend. 

Foreign  companies  are  required  to  have,  in  order  to  carry  on  busi- 
ness in  this  State,  one  or  more  known  places  of  business,  and  an 
authorized  agent  or  agents  in  the  State  upon  whom  process  may  be 
served.  Instead  of  carrying  on  business  through  a  personal  agency 
the  London  and  Liverpool  and  Globe  has  a  board  of  directors  and 
secretary,  appointed  by  itself. 

The  business  carried  on  by  this  board  does  not  have  the  effect  of 
localizing  the  company  itself  to  a  greater  extent  than  if  the  business 
were  conducted  by  an  agency  not  organized  into  a  board. 

The  premiums  of  foreign  companies  are  all  collected  through  local 
agencies,  and  the  losses  are  adjusted  by  these  agencies. 

Whether  represented  by  a  board  of  their  selection  or  by  agents, 
they  remain  foreign  companies,  and  in  so  far  as  relates  to  residence 
the  same  rule  applies. 

The  companies  are  the  owners  of  the  assets.  Payments  of  losses 
made  here  in  cash,  or  by  drafts  sent  by  the  home  companies,  do  not 
change  their  status,  in  so  far  as  relates  to  a  business  residence. 

Debts  to  foreign  companies  not  taxable :  With  reference  to  the  first 
heading  of  the  assessment,  the  evidence  shows  that  plaintiff  has  no 
money  loaned  on  intereat,  nor  bills  receivable  for  money  loaned,  nor 
credits  for  goods  sold. 
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The  isBTieB  are  limited  to  aU  credits  assessed  for  premiams  dae. 

A  debt  to  a  non-resident  of  a  State  is  not  liable  to  be  taxed  by  a 
State  in  which  he  does  not  reside. 

His  credits  are  not  within  the  State's  jarisdiction. 

They  are  of  no  value  to  the  debtor. 

All  the  value  there  is  in  them  belongs  to  the  creditor,  and  is  tax- 
able at  his  domicil.  Oooley  on  Taxation,  2d  Ed.,  p.  21;  15  Wall. 
800,  319;  11  AUen,  268;  4  Woods,  206;  48  Maine,  497;  11  New  York, 
668;  7  Minn.  198;  21  Vt.  162;  47  Conn.  477. 

All  corporations  are  taxable  on  property  within  the  State.  Debta 
are  not  property  when  the  creditor  is  not  a  resident  dt  the  State. 

''  We  conclude,"  says  Burroughs,  p.  69,  ''  that  the  sUua  of  personal- 
property  for  the  purpose  of  taxation  depends  in  a  great  measnre- 
upon  the  nature  of  the  property." 

As  to  debts  a  number  of  trustworthy  decisions  hold  that — 

''Corporations,  it  is  also  conceded,  may  be  taxed  like  natural 
persons  on  their  property  and  business,  but  debts  owing  to  foreign- 
creditora,  either  corporationa  or  individuals^  are  not  the  mibject  of  tax- 
ation. 

''  The  creditor  can  not  be  taxed,  because  he  is  not  within  the  juris- 
diction, and  the  debts  can  not  be  taxed  in  the  debtor's  handa 
through  any  fiction  of  the  law,  which  is  to  treat  them  as  being  for  this- 
purpose  the  property  of  debtors.  They  are  not  the  property  of  the 
debtora  in  any  aenee;  they  are  the  obligations  of  the  debtor,  and  only 
possess  value  in  the  hands  of  the  creditors.  With  them  they  are 
property,  but  to  call  them  property  in  the  hands  of  the  debtors  is 
simply  a  misuse  of  terms."  27  Grat.  844;  11  Allen,  268;  67  Ga.. 
489 ;  22  Fed.  Rep.  602 ;  106  111.  26 ;  100  U.  S.  496. 

''  The  mere  right  of  a  foreign  creditor  to  receive  from  his  debtor 
within  the  State  the  payment  of  his  demand  can  not  be  subjected  to 
taxation  within  the  State."     Cooley  on  Taxation,  p.  16. 

The  proposition  of  counsel  for  defendant  that  the  statute.  No.  106^ 
of  1890,  under  which  the  taxes  here  claimed  are  levied,  authorizes 
the  taxation  of  credits  held  by  non-residents  is  true. 

The  statute  must  be  applied  in  so  far  as  relates  to  tangible  mov- 
ables belonging  to  non-residents,  and  as  to  them  the  general  rule 
recognized  by  the  comity  of  States,  mobilia  peraonam  seguuntur,  must 

yield. 

The  Supreme  Court  of  the  United  States  says  upon  that  subject : 
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^'  It  is  nndoTibtedly  true  that  the  actual  situs  of  personal  property 
which  has  a  visible  and  tangible  existence,  and  not  the  domicil  of 
the  owner,  will  in  many  cases  determine  the  State  in  which  it  may 
be  taxed.  The  same  thing  is  tme  of  public  securities,  consisting  of 
State  and  municipal  bonds  and  circulating  notes  of  banks;  these  by 
general  usage  have  acquired  the  character  of,  and  are  treated  as, 
property  in  the  place  where  they  are  found,  though  removed  from 
the  domicil  of  the  owner."     15  Wall.  300. 

We  are  dealing  exclusively  with  the  question  of  credits  as  assessed, 
and  we  hold  as  decided  in  41  An.  645,  1015,  'Hhat  debts  have  their 
9itus  at  the  domicil  of  the  creditor,"  because  debts  are  property 
and  have  a  value,  which  is  inseparable  from  the  creditor,  and  be- 
cause the  State  has  no  greater  power  or  jurisdiction  to  tax  debts  due 
to  non-resident'creditors  than  it  has  to  tax  any  other  personal  prop- 
erty of  such  non-residents  which  is  not  situated  in  the  State. 

The  want  of  jurisdiction  and  power  would  render  it  useles  to  main- 
tain the  general  rule  applying  to  tangible  movables. 

8Uu8  of  the  capital  for  taxation  purposes:  With  reference  to  the 
second  heading  of  the  assessment,  ''  Money  in  Possession,"  the  evi- 
dence shows  that  plaintiff  is  correctly  assessed.  It  is  property  within 
the  State,  and  subject  to  taxation.  It  is  visible  and  tangible,  and 
expressly  made  taxable  by  statute,  and  is  taxable  where  situated. 

The  authorities  we  have  referred  to  as  maintaining  that  debts  can 
not  be  assessed  against  non-residents  have  established  the  rule  that 
non-residents  owning  tangible  and  movable  property  within  the 
State  may  be  taxed. 
Judgment  affirmed  at  appellant's  costs. 


No.  10,958. 
William  M.  Railey  vs.  Boabd  of  Assbssors. 

The  Legislature  has  the  power  to  separate  the  tUut  of  corporeal  moyables  from 
the  domlcirof  the  owner  for  the  purpose  of  taxation. 

If  a  right  be  Incorporeal  and  intangible,  such  as  a  debt,  which  is  not  the  property 
of  the  debtor  in  any  sense,  being  his  obligation  and  having  ralue  only  in  the 
hands  of  .the  creditor,  its  tUut  Is  necessarily  where  it  Is  owned  and  not  where 

it  is  due. 
A  foreign  insurance  company  domiciled  out  of  the  State  and  collecting  premiums 

here  Is  not  liable  for  a  tax  levied  on  the  said  premiums,  being  "credits"  hayinir 

its  iUu$  at  the  domicil  of  the  company. 
The  agencies  of  foreign  companies,  established  in  compliance  with  Act  of  1877, 

requiring  them  to  hare  business  residences  In  the  State,  are  not  an  election  of 

domicil  changing  the  rttus  of  the  said  Incorporeal  rights. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Harry  H.  Hall  for  Plaintiff  and  Appellee : 

1.  Foretgn  Insurance  companies  domiciled  out  of  this  State  and  collecting  pre- 
miums before  their  maturity  are  not  liable  for  a  tax  on  said  premiums  as^ 
"credits." 

2.  Where  an  assessment  is  levied  against  said  foreign  companies,  or  aguini«t 
their  agent  personally,  in  the  alternative,  said  assessnient  is  illegal  for  uncer- 
talnty.    Desty  on  Tax.,  554;  58  Cal.  666. 

:^.  Where,  as  in  the  present  case,  the  assessors  levied  a  tax  upon  premiunip>  or 
amount  of  business  done,  said  tax  becomes  an  income  tax.  Cooley  on  Tax., 
221;  Burroughs,  p.  159. 

4.  The  Legislature,  since  the  (Constitution  of  1879,  has  not  authorized  the  itnpo- 
sition  of  an  income  tax.    i^ri  An.  S25;  42  An.  428;  42  Fed.  Rep.  90. 

5.  If  the  Revenue  Act  of  190()  could  be  construed  as  levying  an  Income  tax,  *uch 
action  would  not  be  warranted  under  the  Constitution  of  1879.  The  power  u> 
levy  an  Income  tax  having  been  especially  granted  in  antecedent  Constitutions 
and  omitted  from  the  Constitution  of  1879,  would  indicate  that  the  Legislature 
has  not  the  right  to  levy  such  tax.  Constitution  of  1845,  Art.  27;  Const.  1852.  Art, 
121;  Const.  1864,  Art.  124;  Const.  18<J8,  Art.  118. 

6.  ]Sy  Art.  2(16  of  the  Constitution  of  1879  a  license  tax  is  apparently  substituted 
for  an  incouie  tax. 

7.  The  word  property  In  Art.  2(W  of  the  Constitution  of  1879  does  not  mean  IncoujH. 
.See  Consts.  1845,  iaV2, 1864, 1S6S ;  S5  An.  r>55 ;  4:i  .Mo.  479,  491 ;  Burroughs, .%: ;  29  Ic»wa, 
Dubuque  vs.  N.  W.  Ins  Co. ;  42  An.  428.  * 

s.  If  the  assessments  complained  of  could  be  construed  to  represent  uncollectitl 
premiums  due  these  foreign  companies,  that  would  be  an  assessment  of  deljts 
due  to  them,  and  as  such  they  are  only  taxable  at  the  domicil  of  the  foreign  cor- 
porations Cooley  on  Taxation,  21 ;  15  Wall.  3(M);  ii  An.  2t»6;  4  Woods  2(K');  5  Met. 
73;  W  Maine,  4'J7;  11  N.  Y.  .Vi;^;  7  Minn.  19H;  21  Ver.  152;  47  Conn.  477;  27  (irat.  ;?44; 
67  (Ja.  »S9;  106  111.  25;  100  U.  S  4W;  Desty  on  Tax  ,  Vol.  I,  p.  326;  25  Ohio  State,  1; 
100  U.  S.  491 ;  r>8  Ind.  247 ;  A  Cil.  Xii ;  12  Iowa,  539;  .50  (ia  3'« ;  25  Cal.  601 ;  HS  Cal.  461 ; 
.54  Iowa,  57 ;  96  U.  S.  432 ;  Burroughs  on  Tax.  186. 

9.  The  power  of  taxation  of  a  state  is  limited  to  persons,  property  and  bu.^iness 
within  her  Jurisdiction.  All  taxe.y  mu.st  relate  to  one  of  these  subjects.  Tin* 
tax  laws  of  a  state  can  not  have  any  extra-territorial  operation.  15  Wall.  :s(ni; 
41  An.  646;  41  An.  1015. 
10.  Said  companies  did  not  liuve  in  this  State  money  or  credits  liable  to  taxation, 
as  a  mutter  of  fact,  they  having  been  sent  out  of  the  State. 


Same  counsel  for  Defendants  and  Appellants  as  in  preceding  case 
and  same  authorities  cited  by  them. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.     The  plaintiff  is  an   insurance   agent,   and   as   such 
represents  six  foreign  insurance  companies. 


NEW  ORLEANS,  MAY,  1892.  767 


Railey  vs.  Board  of  Assessors. 


He  brought  suit  for  the  purpose  of  having  the  assessments  made 
against  these  companies,  and  against  himself  personally,  annulled. 
The  following  are  the  assessments  made,  to-wit: 

Money  loaned  on  in- 
terest,    all     cred- 
its and  all  bills  re-  Money  in  pos- 
ceivable  for  money  session,    on 
loaned  or  advanced  deposit  or  in 
or  for  goods  sold.  hand. 

'William  M.  Kailey,  or  Western  Assurance  Co $5,000  $500 

Maine  Ins.  Co.  of  London 12,500 

State  Investment  Ins.  Co  2,500  

Boston  Marine  Ins.  Co 1,000  1,500 

Niagara  Fire  Ins.  Co  1,500  500 

St.  Paurs  Fire  and  Marine  Ins.  Co  3,000  1,000 

Wm.  M.  Railey 1,000  

The  point  raised  by  the  plaintiff,  in  so  far  as  he  is  concerned  per- 
sonally, is  that  there  was  against  him,  individually,  another  and  en- 
tirely distinct  assessment  on  his  movable  property,  and  that  he  has 
paid  the  tax  levied  upon  that  assessment,  in  which  was  included  his 
personal  property,  cash  and  open  accounts. 

It  is  manifest  from  the  assessment  that,  as  relates  to  the  said 
plaintiff,  he  is  sought  to  be  held  for  taxes  as  agent,  or  individually 
only,  in  so  far  as  it  might  be  disclosed  that  he  is  personally  interested 
in  the  business  of  these  companies. 

It  is  not  shown  that  he  has  a  taxable  interest  in  the  property  of 
the  companies  he  represents. 

The  points  raised  by  the  plaintiff  companies  are  that,  as  they  are 
non-residents,  the  said  assessments,  if  they  represent  uncollected 
premiums  due,  would  be  assessment  of  debts  due  to  them  as  such, 
only  taxable  at  their  domicil. 

The  other  grounds  of  defence  are :  that  the  assessments  are  alter- 
native and  conditional,  and  not  positive  and  absolute. 

That  the  said  assessments  are  attempts  to  levy  a  tax  upon  income. 

That  the  said  companies  did  not  have  in  this  State  the  moneys  or 
effects  thus  asssessed  to  them,  nor  any  part  thereof. 

The  first  and  the  last  grounds  will  be  considered  and  decided. 

The  record  discloses  that  plaintiff  is  the  agent  of  the  companies 
assessed,  and  that  as  such  he  is  authorized  to  represent  them  in  ju- 
dicial proceedings  in  this  State,  as  required  by  Act  of  1877. 

He  is  empowered  by  them  to  solicit  and  place  insurance  for  their 
account;  and  to  collect  and  remit  premiums  to  the  home  offices. 

He  sent  to  his  principals  every  month,  a  statement  of  the  policies 
issued  the  month  previous,  and  he  remitted  the  amount  due  upon 
said  policies  in  advance  of  collection;  he  is  obliged  to  remit  the  pre- 
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mioms  to  the  companieB  whether  collected  or  not.  Time  is  granted 
for  hi8  account. 

The  companies  at  no  time  had  money  loaned  on  interest,  none  in 
possession,  on  deposit  or  on  hand  and  none  due  for  goods  sold. 

It  is  evident  from  the  general  movement  of  their  business  that 
they  have  '^credits;"  whether  they  had  at  the  time  the  assessment 
was  made,  it  is  immaterial  to  determine. 

The  question  for  our  consideration  is  as  to  the  possibility  of  taxing 

credits. 

The  judgment  of  the  District  Court  maintains  plaintiff's  demand 
and  orders  the  said  assessment  to  be  canceled. 

The]  rule,  mobilia  perganam  Bequuntur :  This  court  has  held  that 
^^debts  and  other  incorporeal  rights,  when  treated  as  property  for 
the  purpos  of  taxation,  can  be  assessed  only  at  the  domicil  or  place 
of  residence  of  the  creditor,  without  regard  to  the  domicil  of  the 
debtor.  The  principle  applies  to  corporations  as  well  as  to  natural 
persons.  Hence  debts  due  to  a  foreign  corporation  by  residents  of 
this  State  can  not  be  taxed  in  this  State."  Barber  vs.  City,  41  An. 
1015;  Meyer  vs.  Pleasant,  Id.  268. 

These  decisions  settle  this  point. 

But  counsel  for  the  city  claims  that  these  decisions  merely  apply 
the  general  rules  to  the  title  of  movable  property  following  the 
owner  in  the  absence  of  the  statute  of  the  State  fixing  the  situs 
otherwise ;  and  that  they  do  not  apply  |in  this  case  because  the 
statute  No.  106  of  1890,  under  which  the  taxes  claimed  are  levied, 
specially  authorizes  the  taxation  of  ' 'credits"  held  by  non-residents 
and  that  rules  of  comity  must  yield  to  express  law. 

This  is  sound  and  conclusive  in  so  far  is  relates  to  cor- 
poreal movables  belonging  to  non-residents. 

Such  movables  are  subject  to  taxation. 

An  exception  necesearily  arises  in  so  far  as  relates  to  certain  in- 
corporeal rights. 

As  to  these  the  tax  laws  have  no  extra-territorial  effect. 

''The  power  of  taxation,  however  vast  in  its  character  and  search- 
ing in  its  extent,  is  necessarily  limited  to  subjects  within  the  juris- 
diction of  the  State.  These  subjects  are  persons,  property  and  busi- 
ness. Whatever  form  taxation  may  assume,  whether  as  duties, 
imports,  excises  or  licenses,  it  must  relate  to  one  of  these  subjects. 
It  is  not  possible  to  conceive  any  other,  though  as  applied  to  them 
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the  taxation  may  be  exercised  in  a  great  variety  of  ways."  15  Wall. 
300;  11  Allen,  268;  4  Woods,  206;  48  Maine,  497;  11  New  York,  568. 

'*  Debts  are  not  property.  A  non-resident  creditor  of  a  city  can 
not  be  said  to  be,  in  virtue  of  the  debt  which  it  owes  him,  a  holder 
of  property  within  its  limits."  Desty  on  Taxation,  Vol.  1,  p.  828-9; 
Murray  vs.  Charleston,  96  U.  S.  482. 

The  statute  relating  to  license  for  doing  business  in  the  State  by 
foreign  companies  has  been  interpreted  as  legal. 

The  power  is  entirely  within  legislative  control.  The  privilege  was 
one  subject  to  a  license  tax.  State  ex  rel.  Ins.  Asso.  vs.  City,  48 
An.  131. 

But  a  tax  imposed  on  ''credits"  of  a  non-resident  is  void,  not 
being  within  legislative  jurisdiction  and  power.     London  and  Liver- 
pool and  Qlobe  vs.  Board  of  Assessors,  44  An. 

Judgment  affirmed  at  appellants'  costs. 

On  Application  for  Rehearing. 

Fenner,  J.  The  taxes  concerned  in  these  cases  are  not  taxes  on 
business;  they  are  taxes  on  property.  We  are  not,  therefore,  con- 
cerned with  the  nature  of  the  business  of  these  plaintiffs,  or  where 
it  was  conducted. 

The  assessment  conclusively  determines  the  person  and  the  thing 
taxed. 

The  following  is  the  assessment : 

Money  loaned  on  Interest, 

all  credits  and  all  bills  Money  in  pos- 

roeoivable    for    money  session,    on 

loaned  or  advanced,  or  deposit  or  in 

for  goods  sold.  band. 

Wniiam  M.  Railey,  or  Western  Assurance  Co $5,000  $500 

Maine  Ins.  Co.  of  London 12,500 

State  InvtStnient  Ins.  Co 2.500  

Boston  Marine  Ins.  Co 1,000  1,500 

Niagara  Fire  Ins.  Co l,5iK)  500 

8t  Paul's  Fire  and  Marine  Ins.  Co 3,000  1,000 

Wm.  M.  Railey 1,000  

There  is  no  dispute  that  the  persona  taxed  are  the  foreign  insur- 
ance companies  which  are  domiciled  out  of  the  State. 

It  is  conclusively  proved  that  ro  one  of  them  has  any  ''money 
loaned  on  interest,"  or  * 'money  in  possession,  on  deposit  or  on 
hand,"  or  any  ''bills  receivable  for  money  loaned  or  advanced  or 
for  goods  sold." 

Of  the  enumeration  on  the  assessment  roll,  everything  is  thus 
eliminated  except  the  single  item  of  ''credits;"  and  the  evidence 
49* 
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shows  that  these  '^credits"  consist  of  nothing  but  debts  due  the 
companies  for  uncollected  premiums. 

The  simple  question  presented  to  us  was  whether  the  State  pos- 
sessed jurisdictional  power  to  tax  such  mere  debts  due  to  foreign 
creditors. 

There  is  no  doubt  of  the  legislative  power  to  modify  the  rule  of 
comity,  mobilia  personam  sequuntuTy  in  many  respects.  Movables 
having  an  actual  ntus  in  the  State  may  be  taxed  there,  though  the 
owner  be  domiciled  elsewhere.  Even  debts  may  assume  such  con- 
crete form  in  the  evidences  thereof  that  they  may  be  similarly  sub- 
jected when  such  evidences  are  situated  in  the  State,  as  in  the  case 
of  bank  notes,  public  securities,  and.  possibly,  of  negotiable  promis- 
sory notes,  bills  of  exchange  or  bonds. 

But  as  to  mere  ordinary  debts,  reduced  to  no  such  concrete  forms, 
they  are  not  capable  of  acquiring  any  situa  distinct  from  the  domicil 
of  the  creditor,  and  no  legislative  power  exists  to  change  that  situs 
so  far  as  non-resident  creditors  are  concerned.  As  said  by  the  Su- 
preme Court  of  the  United  States:  <'To  call  debts  property  of  the 
debtors  is  simply  to  misuse  terms.  All  the  property  there  can  be  in 
the  nature  of  things,  in  debts,  belongs  to  the  creditors  to  whom  they 
are  payable,  and  follows  their  domicil  wherever  that  may  be.  Their 
debts  can  have  no  locality  separate  from  the  parties  to  whom  they 
are  due."     State  Tax  on  Foreign- held  Bonds,  15  Wall.  800. 

A  State  has  no  more  power  to  subject  such  debts  due  to  foreign 
creditors  to  taxation  than  it  would  have  to  tax  their  corporeal  mov- 
ables situated  at  their  foreign  domicil. 

The  authorities  quoted  in  the  original  opinions  are  ample  to  sup- 
port the  conclusions  reached,  which  are,  besides,  thoroughly  founded 
in  reason  and  justice. 

Rehearing  refused. 

a'vo 

^    8tl  No.  11,067. 
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Hicks,  Judge,  bt  al. 

I.  Relator,  prosecuted  for  a  violation  of  Act  No.  ill  of  1890,  reqatriog  officers  of 
railway  companies  to  assign  passengers  to  coaches  or  compartments  set  aside 
for  the  use  of  the  race  to  which  they  belong,  pleaded  to  the  Jurisdiction  of  the 
court  on  the  ground  that  the  person  referred  to  in  the  information  was  an  In- 
terstate passenger  to  whom  the  statute  did  not  and  could  not  constitutionally 
apply,  and  that  the  act  charged  was  not,  therefore,  a  violation  of  any  law.  A 
demurrer  to  the  plea  was  not  sustained  by  the  respondent  Judge. 
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Upon  the  facts  presented  on  its  face,  the  plea  to  the  jurisdiction  was  good,  and 
a  demurrer  thereto  could  not  be  lawfully  sustained. 

Tbe  Jarispradence  of  the  Suprenae  Court  of  the  United  States,  which.  In  such  a 
matter,  is  paramount  authority,  conclusively  shows  that  such  a  statute  is  a 
regulation  of  commerce,  which,  though  valid  as  applied  to  domestic  passen- 
gers, is  anconstitutlonal  as  applied  to  interstate  passengers,  being  in  violation 
of  the  exclusive  right  vested  in  Congress  to  regulate  commerce  between  the 
States. 

The  JudKment  sustaining  the  demurrer  is  pronounced  null  and  void,  and  re- 
spondeut  is  prohibited  from  further  proceeding  until  the  plea  to  the  Jurisdiction 
is  heard  and  decermined  on  the  merits. 

A  PPLTCATION  for  Prohibition  and  CeHioraH. 


A 


Percy  Roberta  for  the  Relator  cited : 
The  case  of  Pardee,  19  Central  Law  Journal,  330;  the  case  of  Gaylord,  decided  by  the 
Supreme  Court  of  Kentucky,  26  American  Law  Register,  pp.  320, 359  and  312;  the 
case  of  Tracy,  decided  by  tbe  City  Court  of  New  York,  67  Howard  Practice  Re- 
ports 154;  the  case  of  Stearn,  £.  A  A.  Railroad  Cases,  Vol.  21,  p.  443;  the  case  of 
Carpenter,  3  R.  R.  Corp.  Law  Journal,  32;  the  case  of  Handy,  63  Mississippi,  609; 
tbe  case  of  Whitney,  143  Massachusetts,  243  (also  reported  in  N.  E.  Reports  619) ; 
the  case  of  Searles,  45  Federal  Reporter,  330 ;  the  case  of  Hills,  72  Iowa,  223;  the 
case  of  Roy,  102  U.  S.  451 ;  and  others  too  numerous  to  mention. 


/.  Henry  Shepherd,  District  Attorney,  for  the  Respondent : 

1.  Penal  statutes,  like  all  others,  are  to  be  construed  as  not  to  work  an  absurdity 
or  defeat  their  own  purpose,  or  to  be  eluded.  The  Carolina,  9  Wheaton,  381; 
Halone's  Criminal  Briefs,  p.  160. 

2.  The  police  power  of  the  States  is  always  held  to  be  within  their  control,  not 
subject  to  interference  from  the  national  government.  This  power  extends  to 
the  protection  of  the  lives,  health  and  property  of  the  citizens,  and  to  the 
preservation  of  good  order  and  the  public  morals.  Beer  Company  vs.  Mass.,  97 
U.  8.  25-33. 

3.  For  the  purpose  of  carrying  out  a  contract  In  carrying  passengers  by  a  railroad 
company,  tbe  conductor  and  porter  of  a  sleeping  car  company  whose  car  is 
attached  to  a  railway  train  are,  in  law,  servants  and  employes  of  the  railroad 
company.    Williams  vs.  Palace  Car  Company,  40  An.  417. 

4.  Equality  of  accommodations  does  not  mean  identity  of  accommodations.  Log- 
wood and  Wife  vs.  Memphis  A  Charleston  Railroad  Company,  23  Federal  Re- 
porter, 318. 

Tbe  case  of  Hall  vs.  Decuir  (5  Otto,  95  U.  S.  490)  does  not  decide  that  the  States 
have  no  power  to  make  regulations  for  separate  accommodations  for  white  and 
colored  travelers,  but  does  hold  that  carriers  must  furnish  accommodations 
equal  in  quality  and  convenience. 

^.  Tbe  Interstate  Commerce  Act  provides  the  giving  of  any  undue  or  unreason- 
able preference  as  between  persons  or  localities  or  kinds  of  traffic,  or  the  sub- 
jecting of  any  one  of  them  to  undue  or  unreasonable  prejudice  or  disadvantage 
Is  declared  to  be  unlawful.  See  First  Annual  Report  of  Interstate  Commerce 
Commission,  1887,  p.  10. 
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6.  Colored  people  may  properly  be  assigned  separate  cars  on  equal  terms.  Snch 
a  separation  of  tlie  races  does  not  create  undue  prejudices  or  unjust  prefer- 
ence. Couuclll  vs.  Western  A  Atlantic  K^ilroad  Company ;  Heard  vs.  Geor- 
gia Railroad  Company;  Bee  points  decided.  Fifth  Annual  Report  of  Interstate 
Commerce  Commission,  p.  155. 

7.  Act  d  of  the  Acts  of  the  General  Assembly  of  Louisiana,  1890,  is  an  act  to  promote 
the  comfort  of  passengers  on  railway  trains.  It  is  a  police  regulation  and  doea 
not  discriminate,  neither  subjects  any  person  to  undue  or  unreasonable  preja- 
dice. 

8.  Classification  upon  color  does  not  abridge  any  of  the  priylleges  or  immunities 
of  a  colored  man  as  a  citizen  of  the  United  States,  nor  deny  him  the  equal  pro- 
tection of  the  law  of  the  State.  Ward  vs.  Flood  (1874),  48  Cal,  36;  Roberts  vs. 
The  City  of  Boston  (1(^50),  6  Cush.  (Mass.)  1?8:  State  ex  rel.  etc.,  ts.  Cincinnati  et 
als.  (1850),  19  Ohio  178;  Van  Camp  ▼&.  Board  of  Education  of  the  Incorporated 
Village  of  Logan  (18.'S9),  9  Ohio  St.  406;  People  vs.  Board,  etc.,  of  Detroit  (1869),  18 
Mich.  400;  State  ex  rel.  Stoutmeyer  vs.  Duffy  et  als.  (1872),  7  Nev.  342;  United 
States  vs.  Bnntin  (1882),  U  S.  C.  Ct.  8.  D.  Ohio,  10  Fed.  Rep.  730. 


The  opinion  of  the  court  wae  delivered  by 

Fbnner,  J.  Relator  was  prosecuted  for  a  violation  of  Act  No.  Ill 
of  1890,  entitled  ^'  An  act  to  promote  the  comfort  of  passengers  on 
railway  trains;  requiring  all  railway  companies  carrying  passengers 
on  their  trains,  in  this  State,  to  provide  equal  but  separate  accom  - 
modations  for  the  white  and  colored  races,  by  providing  separate 
coaches  or  compartments  so  as  to  secure  separate  accommodations; 
defining  the  duties  of  the  officers  of  such  railways;  directing  them  to 
assign  passengers  to  the  coaches  or  compartments  set  aside  for  the 
use  of  the  race  to  which  such  passengers  belong ;  authorizing  them 
to  refuse  to  carry  on  their  trains  such  passengers  as  may  refuse  to 
occupy  the  coaches  or  compartments  to  which  he  or  she  is  assigned ; 
to  exonerate  such  railway  companies  from  any  and  all  blame  or 
damages  that  might  proceed  from  such  refusal;  to  prescribe  penalties 
for  all  violations  of  this  act,"  etc. 

Relator  appeared  and  filed,  in  limine,  a  plea  to  the  jurisdiction  of 
the  court,  coupled  with  a  motion  to  quash  the  information,  wherein 
he  alleged  and  set  forth,  in  substance,  the  following  facts,  viz. : 

1.  That  the  act  charged  in  the  information  was  committed  by  him 
exclusively  as  an  officer  of  Pullman's  Palace  Oar  Company,  in  charge 
only  of  one  Pullman  car  attache^  to  a  train  on  the  Texas  &  Pacific 
Railway  Company. 

2.  That  the  negro,  whom  the  iuformition  charged  him  with  ad- 
mitting into  said  car,  was  an  interstate  passenger,  that  is,  a  paa- 
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aenger  tra^eliiig^  from  a  point  in  the  State  of  Loaisiana  to  his  des- 
tination in  the  State  of  Texas. 

And  upon  these  alleged  facts  he  propounded  the  following  propo- 
sitions of  law,  viz. : 

1.  That  the  Act  No.  Ill  did  not,  under  its  terms,  apply  to  the 
Pollman's  Palace  Car  Company,  or  to  its  cars,  or  to  its  officers  or 
employees. 

2.  That  said  Act  No.  Ill  was  not  intended  to  apply  and  did  not 
apply  to  any  passenger  traffic  or  commerce  except  such  as  is  carried 
on  exclusively  within  the  State  of  Louisiana,  and  does  not  embrace 
or  cover  the  acts  charged  in  the  information,  which  related  exclu- 
sively to  an  interstate  passenger. 

3.  That  if  the  said  act  should  be  held  to  apply  to  interstate  pas- 
sengers, then  the  same  is  null  and  void  as  violating  clause  3  of  Sec. 
8  of  Art.  1  of  the  Constitution  of  the  United  States,  which  confers 
upon  Congress  alone  the  power  '*to  regulate  commerce  with 
foreis^n  nations  and  among  the  States  and  with  the  Indian  tribes." 

The  district  attorney,  on  behalf  of  the  State,  met  the  plea  and 
motion  by  a  demurrer  on  the  ground  that  ''the  matters  therein  set 
forth  are  insufficient  in  law;"  which  demurrer  the  respondent  judge 
sustained  and  overruled  the  plea  and  motion. 

The  case  being  unappealable  and  susceptible  of  no  other  remedy, 
relator  applies  for  relief  by  certiorari  and  prohibition,  his  right  to 
which  is  not  questioned  by  respondent  and  does  not  seem  to  admit 
of  question.     State  ex  rel.  Walker  vs.  Judge,  39  An.  134. 

For  the  purposes  of  the  demurrer,  the  facts  set  forth  in  the  plea 
stand  as  admitted. 

As  we  said  in  the  case  just  quoted,  'Mf  the  law  for  the  violation 
of  which  relators  are  being  prosecuted  is  unconstitutional,  then  it  is 
not  a  law  and  no  court  can  have  power  or  jurisdiction  to  arraign,  try 
and  punish  a  citizen  who  is  not  charged  with  the  violation  of  law." 

We  shall  pretermit  consideration  of  the  first  ground  relating  to 
the  applicability  of  the  statute  to  the  Pullman  Company,  its  cars 
and  employees,  which  involves  a  mere  question  of  statutory  con- 
struction, and  shall  confine  ourselves  to  those  arraigning  the  statute 
as  an  unauthorized  regulation  of  interstate  commerce. 

Thus  considered,  the  case  presents  two  sharply  defined  questions, 
viz.: 

1.  Does  the  statute  apply  to  interstate  passengers  or  is  it  con- 
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fined  in  its  application  to  passengers  traveling  ezclnsively  within 
the  borders  of  the  State? 

2.  If  the  stat'dte  does  apply  to  interstate  passengers  is  it  soch  a 
regulation  of  commerce  between  the  States  as  violates  the  exclu- 
sive power  over  that  subject  conferred  on  Oongress  by  the  Consti- 
tution of  the  United  States? 

These  questions  are  so  closely  connected  that  they  may  be  con- 
sidered together. 

The  State  of  Mississippi  has  a  statute  which  we  have  very  care- 
fully compared  with  the  statute  of  Louisiana  involved  in  this  case, 
and  find  the  two  to  be  so  similar  as  to  admit  of  not  the  least  dis- 
tinction as  to  their  true  meaning  and  effect,  except  that  the  Missis- 
sippi act  subjected  the  railroad  companies  failing  to  supply  the 
separate  accommodations  required,  as  well  as  the  conductor,  to 
prosecution  as  for  a  misdemeanor  and  to  fine  in  case  of  conviction. 
Under  this  provision  a  railroad  company  was  prosecuted  for  failore 
to  comply  with  the  act,  and  it  defended  on  the  ground  that  the  act 
was  a  regulation  orf  commerce  between  the  States  and  unconstito- 
tional.  The  Supreme  Court  of  Mississippi,  in  passing  upon  that 
case,  held  as  follows : 

'4t  is  assumed  by  counsel  for  appellant  that  the  act  under  con- 
sideration was  intended  to  regelate  not  only  the  transportation  of 
passengers  taken  up  and  set  down  within  the  State,  but  those  taken 
up  within  the  State  to  be  carried  without,  those  taken  up  without  to 
be  brought  within,  and  those  taken  up  without  to  be  carried  across 
the  State  and  into  other  States. 

*<Au  examination  of  the  record  shows  that  the  omission  for  which 
the  indictment  was  found  was  the  neglect  to  provide  the  'separate' 
accommodation  required  by  paragraph  1  of  the  act,  and  not  for 
failing  to  assign  to  such  separate  car  or  compartment  mterstate 
travelers  upon  appellant's  train.  We  are  not,  therefore,  called 
upon  to  determine  whether  the  legislation  in  question  would  be 
valid  if  applied  to  persons  other  than  those  taken  up  within  the 
State  to  be  set  down  within  it. 

'^  We  concede  it  to  be  settled,  as  stated  by  counsel  for  appellant, 
that  transportation  of  persons  is  as  much  commerce  as  transpor- 
tation of  property,  and  as  a  corollary  that  the  interstate  transpor- 
tation of  persons  is  interstate  commerce,  and  that  the  State  may  not 
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r^folate  each  commerce,  since  it  is  national  in  its  character  and  re- 
quires uniformity  of  reflation.  It  may  also  be  conceded  that  ab- 
sence of  legislation  by  Congress  on  the  subject  is  indicative  of  its . 
will  that  such  commerce  shall  be  free  and  un trammeled.  The  ques- 
tion retumvy  whether  the  act  under  consideration  is  a  regulation  of 
interstate  commerce,  and  upon  its  solution  hinges  the  controversy. 

*  ^  *****  m 

*'  It  is  a  matter  of  common  knowledge  that  there  are  at  present 
many  State  commissions  for  the  regulation  of  State  commerce,  and 
one  by  the  general  government  for  the  regulation  of  that  between 
the  States.  Each  occupies  a  field  from  which  the  other  is  excluded, 
and  each  is  essential,  or  deemed  so  to  be,  to  full  control  of  the  com- 
merce of  the  country.  By  what  authority  can  the  transportation  of 
domestic  travelers  be  controlled,  if  not  by  that  of  the  State?  Con- 
gress has  no  jurisdiction  over  the  subject,  it  being  confined  to  com- 
merce *  with  foreign  nations,  and  among  the  States,  and  with  the 
Indian  tribes.'  Suppose  Congress  should  deem  it  advisable  to  enact 
a  law  similar  to  our  statute  for  the  regulation  of  interstate  transpor- 
tation of  passengers,  could  it  be  contended  that  it  controlled  as  to 
passengers  taken  up  and  set  down  within  a  State? 

''  But  how  does  the  statute  interfere  with  interstate  commerce,  if 
it  be  true  that  it  has  no  application  save  to  those  traveling  wholly 
within  the  State?" 

The  court  proceeded  to  show  that  the  duty  imposed  by  the  statute 
on  railway  companies  to  provide  separate  accommodations  did  not 
involve  the  necessity  of  assigning  interstate  passengers  to  such  sepa- 
rate cars  or  compartments  and  therefore  involved  no  regulation  of 
interstate  commerce,  but  might  nevertheless  be  validly  required  for 
the  separation  of  purely  domestic  travelers.  And  the  opinion  con- 
cludes as  follows : 

''  It  would  seem  to  follow  that  since  the  transportation  of  pas- 
sengers and  of  property  stand  upon  the  same  footing,  regulations  of 
property  within  State  limits  being  valid,  regulations  touching  pas- 
sengers of  the  same  character,  i.  e.,  domestic  travelers,  are  also 
valid."     Railway  Co.  vs.  State,  66  Miss.  662. 

This  case  was  appealed  to  the  Supreme  Court  of  the  United  States, 
and  that  court,  commenting  on  its.  decision,  in  the  case  of  Hall  vs. 
Decuir,  95  U.  S.  485,  said : 
*'  So  the  decision  was  by  its  teitmp  caref filly,  limited  tO  those  cases 
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in  wliich  the  law  practically  interfered  with  interstate  commerce. 
Obviously,  whether  interstate  passengers  of  one  race  shoald,  in  any 
portion  of  their  journey,  be  compelled  to  share  (their  cabin  accom- 
modations with  passengers  of  another  race,  was  a  question  of  inter- 
state commerce,  and  to  be  determined  by  Congress  alone.     In  this 
case,  the  Supreme  Court  of  Mississippi  held  that  the  statute  applied 
solely  to  commerce  within  the  State ;  and  that  construction  being 
the  construction  of  the  statute  of  the  State  by  its  highest  court  most 
be  accepted  as  conclusive  here.     If  it  be  a  matter  respecting^  wholly 
commerce  within  a  State  and  not  interfering  with  commerce  between 
the  States,  then,  obviously,  there  is  no  violation  of  the  commerce 
clause  of  the  federal  Constitution."     Railway  Co.  vs.  State,  133  U. 
S.  687. 

The  terms  of  the  decision  leave  no  doubt  that  the  court  regarded 
the  statute  as  unconstitutional  if  applied  to  interstate  passengers, 
and  only  upheld  it  because  construed  by  the  Supreme  Court  of  Mis- 
sissippi as  applicable  only  to  domestic  passengers. 

The  case  of  Hall  vs.  Decuir,  above  referred  to,  involved  a  statute 
of  this  State,  the  act  of  February  23,  1869,  which  required  carriers 
to  give  all  passengers  equal  rights  and  accommodations  without  dis- 
tinction of  race  or  color,  and  the  Supreme  Court  held  that  as  ap- 
plied to  interstate  passengers,  it  was  an  unconstitutional  regulation 
of  interstate  commerce. 

In  another  case  that  court  applied  like  principles  to  a  State  statute 
relative  to  the  carriage  of  goods,  saying : 

*^  If  the  Illinois  statute  could  be  construed  to  apply  exclusively  to 
contracts  for  a  carriage  which  begins  and  ends  within  the  State, 
disconnected  from  a  continuous  transportation  through  or  into  other 
States,  there  does  not  seem  to  be  any  difQculty  in  holding  it  to  be 
valid.  For  instance,  a  contract  might  be  made  to  carry  goods  for  a 
certain  price  from  Cairo  to  Chicago,  or  from  Chicago  to  Alton.  The 
charges  for  these  might  be  within  the  competency  of  the  Illinois 
Legislature  to  regulate.  The  reason  for  this  is  that  both  the  charge 
and  the  actual  transportation  in  such  cases  are  exclusively  confined 
to  the  limits  of  the  territory  of  the  State,  and  is  not  commerce 
among  the  States,  or  interstate  commerce,  but  is  exclusively  com- 
merce within  the  State.  So  far,  therefore,  as  this  class  of  transpor- 
tation, as  an  element  of  commerce,  is  affected  by  the  statute  under 
consideration,  it  is  not  subject  to  the  constitutional  provision  con- 
cerning commerce  among  the  States.        *         «         * 
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*'  It  might  admit  of  question  whether  the  statute  of  Illinois,  now 
under  considerati  ^n,  was  designed  by  its  f ramers  to  affect  any  other 
class  of  transportation  than  that  which  begins  and  ends  within  the 
limits  of  the  State.  The  Supreme  Court  of  Illinois  having  in  this 
case  given  an  interpretation  which  makes  it  apply  to  what  we  un- 
derstand to  be  commerce  among  the  States,  although  the  contract 
was  made  within  the  Sta{e  of  Illinois,  and  a  part  of  its  performance 
was  within  the  same  State,  we  are  bound,  in  this  court,  to  accept 
that  construction.         *         *        * 

*'Of  the  justice  or  propriety  of  the  principle  which  lies  at  the 
foundation  of  the  Illinois  statute  it  is  not  the  province  of  the  court 
to  speak.  As  restricted  to  a  transportation  which  begins  and  ends 
within  the  limits  of  the  State  it  may  be  very  just  and  equitable,  and  it 
certainly  is  the  province  of  the  State  Legislature  to  determine  that 
question.  But  when  it  is  attempted  to  apply  to  transportation 
through  an  entire  series  of  States  a  principle  of  this  kind,  and  each 
one  of  the  States  shall  attempt  to  establish  its  own  rates  of  trans- 
portation, its  own  methods  to  prevent  discrimination  in  rates,  or  to 
permit  it,  the  deleterious  influence  upon  the  freedom  of  commerce 
among  the  States  and  upon  the  transit  of  goods  through  those  States 
can  not  be  over-estimated.  That  this  species  of  regulation  is  one 
which  must  be,  if  established  at  all,  of  a  general  and  national  char- 
acter, and  can  not  be  safely  and  wisely  remitted  to  Iccal  rules  and 
local  regulations,  we  think  is  clear  from  what  has  already  been  said. 
And  if  it  be  a  regulation  of  commerce,  as  we  think  we  have  demon- 
strated it  is,  and  as  the  Illinois  court  concedes  it  to  be,  it  must  be  of 
that  national  character,  and  the  regulation  can  only  appropriately 
exist  by  general  rules  and  principles,  which  demand  that  it  should 
be  done  by  the  Congress  of  the  United  States  under  the  commerce 
clause  of  the  Constitution. 

*<The  judgment  of  the  Supreme  Court  of  Illinois  is,  therefore,  re- 
versed, and  the  case  remanded  to  the  court  for  further  proceedings 
in  conformity  with  this  opinion."  Wabash  vs.  State,  118  U.  S.  667. 
See  also  Coe  vs.  Enroll,  116  U.  S.  617. 

These  decisions  leave  no  room  for  question  that  the  jurisprudence 
of  the  United  States  Supreme  Court  holds  such  statutes  as  the  one 
here  presented  to  be  only  valid  in  so  far  as  they  apply  to  domestic 
transportation  of  passengers  or  goods,  and  that,  as  applicable  to 
interstate  passengers  or  carriage  they  are  regulations  of  interstate 
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commerce  prohibited  to  the  States  by  the  Constitution  of  the  United 
States. 

As  to  such  purely  federal  questions  the  authority  of  that  court  is 
paramount,  and  we  are  bound  to  acknowledge  and  obey  it. 

The  dilemma  is  thus  presented  that  either  the  statute  has  no  ap- 
plication to  interstate  passengers,  or  if  it  has,  that  it  is,  as  to  them, 
unconstitutional  and  void. 

In  either  case,  upon  the  facts  presented  on  the  face  of  the  plea  to 
the  jurisdiction,  the  plea  was  good,  and  the  demurrer  thereto  v^aM 
wrongfully  sustained. 

But  while  the  facts  alleged  are  taken  as  true  for  the  purposes  of 
the  demurrer,  it  does  not  follow  that  they  will  be  established  on 
trial  of  the  merits  of  the  plea. 

Relator  is  simply  entitled  to  a  setting  aside  of  the  judgment  sos- 
taining  the  demurrer,  and  to  a  trial  of  his  plea  upon  the  merits. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below,  sus- 
taining the  demurrer  to  the  plea  to  the  jurisdiction  be  declared  nail, 
void  and  of  no  effect,  and  that  the  writ  of  prohibition  herein  issued 
be  modified  so  as  to  prohibit  the  respondent  from  further  proceed  - 
ings  herein  until  after  trial  of  the  plea  on  its  merits  and  judgment 
thereoD,  and  as  thus  modified  it  is  now  made  peremptory. 


No.  10,981. 
^  ^^] State  of  Louisiana  vs.  P.  Bildsteix,  P.  J.  Kelly  and  Alexander 


^^  ^'  Garxtthbbs. 

The  discretion  of  a  trial  judge  in  dealing  with  motions  for  new  trial,  on  the 
the  ground  of  insuffloiency  of  the  evidence  administered  to  justify  the  verdict, 
will  not  be  Interfered  with  unless  it  clearly  appears  to  have  been  exercised  in 
an  arbitrary  and  unjust  jnanner. 

X  A  motion  in  arrest  of  judgment,  alleging  an  indictment  to  be  bad,  because  it  is 
not  wholly  written,  can  not  be  maintained,  as  such  an  averment  does  not  go  to 
the  gubstance  of  the  charge,  but  Is  directed  against  the  form  of  the  Indictment. 

3.  In  case  a  demurrer  has  been  filed  and  disposed  of,  antecedent  to  trial,  and  no 
bill  reserved,  questions  which  could  have  been  raised  and  decided  on  such  de- 
murrer are  conclusively  sot  at  rest. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Marr,  J. 


W,  JET.  Rogers^  Attorney  General,  for  the  State,  Appellee. 
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A.  D.  Henriques  for  Appellants: 

Wbere  the  motion  for  a  new  trial  presents  mixed  questions  of  law  and  fact,  and  a 
bill  of  exception  has  been  retained  to  the  overruling  of  the  motion,  and  the 
eyide nee  offered  on  the  trial  is  embodied  in  the  bill  or  annexed  thereto,  the 
Supreme  Court  will  consider  and  determine  it.  State  vs.  Green  Red,  alias  Green 
Redding,  32  An.  819;  State  vs.  Nelson,  32  An.  842;  State  vs.  Cyrus  Hudson,  .32  An. 
1062;  State  vs.  Sylvester  Miller,  36  An.  li>8. 

Witnesses  are  to  be  examined  only  as  to  matters  of  fact  within  their  own  knowl* 
edge,  whether  they  consist  of  words  or  actions.  Inferences,  or  conclusions 
which  may  be  drawn  from  facts,  are  ordinarily  to  be  drawn  by  the  Jury  alone 
"except  when  the  conclusion  is  an  inference  of  skill  or  judgment."  Greenleaf 
on  Evidence,  Vol.  1,  Sees.  iU,  440;  Taylor  on  Evidence,  Vol.  2,  Sees.  1414  and  1415; 
Wharton  Grim.  Evidence,  Sees.  455,  456  and  457;  State  vs.  Ross,  32  An.  854;  Stat* 
vs.  Parce,  37  An,  268. 

A  witness  can  not  be  cross-examined  as  to  any  fact  whicli  is  collateral  and  irrele- 
vant to  the  issue,  merely  for  the  purpose  of  contradicting  him  by  other  evi- 
dence. Greenleaf  on  Evidence,  Vol.  1,  Sec.  449;  Taylor  on  Evidence,  Vol.  2,  Sec, 
143S;  Wharton  Crlm.  Evidence,  Sec.  484. 

In  Louisiana,  the  forms  of  Indictment,  the  method  of  trial,  rules  of  evidence,  and 
all  other  proceedings  in  the  prosecution  of  crimes  must  be  according  to  the 
common  law  of  England  as  it  existed  in  1805,  unless  otherwise  provided.  Acta 
of  1805  and  1855;  R.  S  ,  Sec.  876;  8  R.  645. 

An  indictment  is  **A  written  accusation  of  one  or  more  persons,  of  a  crime  or  mis- 
demeanor, preferred  to  and  presented  by  a  grand  jury  upon  oath  "  Blackstone, 
Vol.  4.  Sec.  302;  2  Hale,  152;  1  Chit.  Cr.  Law.  168;  Bo^vier's  Law  Dictionary,  Vol.  1 
verbo  "Indictment;"  American  and  English  Encyclopedia  of  Law,  Vol.  10, 
title  "Indictment;"  Bishop  Crim.  Pro.,  Vol.  1,  Sec.  131;  Wharton  Crim.  Plead, 
and  Prac  ,  Sec.  86,  p.  87;  Com.  vs  Tarbox,  1  Cush.  66. 

The  caption  forms  no  part  of  an  indictment  and  is  not  essential  to  Its  validity. 
Territory  vs.  HcFarlane,  1  M.  221;  State  vs.  Kennedy,  8  R.  690;  State  vs.  Marion. 
15  An.  495;  Wharton  Crim.  Plead,  and  Prac,  Sec.  91,1;  Bishop  Crim.  Pro.,  Sec.  66L 


The  opinion  of  the  court  was  delivered  by 

Watkinb.  J.  The  accused  defendants  were  indicted  and  con- 
victed of  the  crime  of  libel,  and  were  each  sentenced  to  pay  a  fine 
of  five  hundred  ($500)  dollars  and  suffer  imprisonment  in  the  parish 
prison  for  a  term  of  six  months;  and  from  this  sentence  and  decree 
they  have  appealed,  relying  on  an  exception  taken  to  the  ruling  of 
the  trial  judge,  declining  to  grant  them  a  new  trial,  and  on  oar  re- 
fusing to  sustain  their  motion  in  arrest  of  judgment. 

I. 
The  motion  for  a  new  trial  is  quite  elaborate  and  contains  a  full 
and  complete  rS9um6  of  the  facts  adduced  at  the  trial,  by  the  wit- 
nesses, upon  which  the  complaint  of  the  accused  is  predicated,  viz. : 
'^That  the  jury  who  tried  this  case  disregarded  the  evidence  offered 
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by  these  defendants,  and  did  not  consider  said  evidence  in  arriving 
at  their  verdict,  *'  etc. 

Prefatory  to  the  foregoing  conclusion  is  the  statement  ^'  that  the 
said  verdict  is  clearly  contrary  to  the  law  and  the  evidence ;  that 
the  evidence  and  the  testimony  of  the  witnesses  for  the  State  did  not 
establish,  beyond  a  reasonable  doubt,  the  truth  of  the  charges  as 
contained  in  the  bill  of  indictment  herein  presented ;  and  that  the 
jury  withheld  from  the  accused  the  benefit  of  said  reasonable  doubt, 
upon  the  evidence  heard  upon  the  trial,  and  which  reasonable  doubt 
should  have  been  given  them  by  said  jury,"  etc. 

The  trial  judge  assigned  no  reasons  for  refusing  the  appli- 
cation, and  none  are  recited  in  the  defendant's  bill  of  exception. 
And  there  are  none  apparent  upon  the  face  of  the  motion,  including 
the  evidence  that  purports  to  have  been  incorporated  therein.  It  pre- 
sents a  simple  question  of  the  sufficiency  of  the  evidence  upon  .which 
the  jury  found  and  rendered  their  verdict ;  and  of  which  the  only 
complaint  defendants  make  is  that  the  evidence  adduced  did  not  es- 
tablish, beyond  a  reasonable  doubly  the  truth  of  the  charges  preferred 
against  them  in  the  indictment,  and  that  the  jury  withheld  from 
them  in  their  deliberations  the  benefit  of  that  reasonable  doubt,  to 
their  prejudice  and  injury. 

It  seems  perfectly  apparent  to  us  that  this  was  a  question  for  the 
trial  judge,  excluMvely;  one  in  the  decision  of  which  he  is  given,  by 
law,  a  sound  legal  discretion,  because  he  presided  at  the  trial,  saw 
and  heard  the  witnesses  testify,  and  was  fully  capacitated  to  judge 
of  the  sufficiency  vel  non  of  the  testimony,  as  a  whole,  to  warrant  the 
finding  of  the  jury. 

While  it  is  equally  correct,  as  matter  of  law,  for  this  court  to  ex- 
amine testimony  annexed  to  and  brought  up  with  a  bill  of  excep- 
tions, for  the  simple  and  only  purpose  of  determining  a  question  of 
law — which  in  this  case  happens  to  be  an  alleged  misdiscretion  of  the 
trial  judge^-our  opinion  and  decree  most  rest  upon  the  act  of  the 
judge  in  determining  the  question  presented,  and  must  decide j  not 
whether  the  verdict  of  the  jury  was  erroneous,  but  whether  the  trial 
judge's  ruling  was  obviously  and  manifestly  incorrect  in  holding  that 
it  was  not. 

In  State  vs.  Donald,  44  An.,  we  held  as  follows,  viz. :  ''  In  the  re- 
jection or  disallowance  of  a  new  trial,  particularly  in  a  case  resting 
upon  the  sufficiency  of  the  evidence  administered  at  the  trial  to  justify 
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a  conviction,  much  reliance  must  be  placed  upon  the  discretion  of 
the  trial  jndge ;  and  his  rulings  will  not  be  reversed  except  in  very 
clear  cases  of  error." 

In  State  vs.  Beck,  41  An.  584,  we  said  that  the  action  of  the  dis- 
trict jndge  in  refusing  a  new  trial  would  '^  not  be  reversed  in  the 
absence  of  a  showing  that  (he)  had  abused  his  discretion,  to  the 
detriment  of  the  accused." 

In  State  vs.  Dunn,  41  An.  610,  we  said  '<  the  discretion  of  trial 
judges  in  dealing  with  motions  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  even  to  the  extent  of  their  refusing  to 
believe  the  affidavit  of  an  alleged  newly  discovered  witness,  will  not 
be  interfered  with  on  appeal,  unless  it  clearly  appears  to  have  been 
exercised  in  an  arbitrary  and  unjust  manner." 

In  State  vs.  Deschamps,  42  An.  567,  we  held  that  this  court  ^'will 
not  revise  the  refusal  of  the  lower  court  to  grant  a  motion  for  a  new 
trial,  based  solely  on  an  alleged  deficiency  of  evidence  to  make  out 
a  case." 

In  State  vs.  McFarlane,  42  An.  803,  we  held  that  ''the  granting 
of  new  trials,  on  the  ground  that  there  was  an  insufficiency  of  evi- 
dence before  the  jury  to  justify  a  conviction,  rests  in  the  sound  legal 
discretion  of  the  trial  judge,  and  its  exercise  will  not  be  disturbed, 
except  for  grave  and  serious  reasons  assigned." 

We  feel  quite  sure  that  no  such  reasons  are  assigned  in  the  motion 
under  consideration,  as  there  is  no  pretence  of  the  trial  judge 
having  exercised  the  discretion  vested  in  him,  in  an  arbitrary  or  un- 
just manner.     The  motion  was  correctly  denied. 

II. 

The  motion  in  arrest  of  judgment  avers  (1)  ''that  the  indictment, 
and  all  matters  had  therein,  on  said  indictment,  are  absolutely  null 
and  void  in  law.  That  there  is  no  legal  and  proper  indictment 
herein  found  by  the  grand  jury;"  and  (2)  "that  what  purports  to  be 
the  indictment  herein  is  of  no  legal  efficacy  and  value  in  law,  for 
this:  that  the  indictment  herein  is  not  a  written  accusation  on  oath 
by  a  grand  jury,  but  that,  instead  of  being  a  written  accusation,  the 
pretended  indictment  herein  is  a  formation  of  words  on  paper,  by 
means  of  a  stamp,  and  is  not  written^  as  is  required  by  law,"  etc. 

This  objection  is  evidently  an  afterthought,  framed  by  counsel 
who  appeared  for  the  accused  after  the  trial  and  conviction  of  the 
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accused,  and  is  altogether  without  merit,  as  it  does  not  go  to  the 
subttance  of  the  charge  against  the  accused,  but  is  directed  ag^ainst 
the  form  of  the  indictment.  Had  the  accused  desired  to  avail  tbem- 
selves  of  any  possible  advantage  that  might  accrue  to  them^on  that 
account,  they  should  have  filed,  in  limine,  a  motion  to  quash  the  in- 
dictment, and  having  failed  so  to  do,  the  defect,  if  any,  was  cured. 

The  judge  in  assigning  his  reasons  for  refusing  to  sustain  the  motion 
and  arrest  the  judgment  stated  that  the  charge  in  the  original  in- 
dictment was  in  writing ,  but  that  the  newspaper  article,  which  is 
alleged  to  have  constituted  the  libel,  was  a  clipping  from  the  joomai 
in  which  it  was  first  published,  which  was  pasted  into  the  body  of 
the  indictment ;  hence  it  is  m&nif est  that  the  defendants'  complaint 
is  of  this  printed  matter  being  in  the  indictment,  and  not  that  the 
matter  constituting  the  libellous  article  was  not  physically  incoT' 
porated  into  the  Indictment  at  all. 

Even  if  the  question  be  deemed  a  proper  one  for  our  consideration, 
it  seems  to  be  clear  that  the  complaint  is  without  merit. 

The  case  of  Commonwealth  vs.  Tarbox,  1  Cushing,  66,  cited  by 
our  learned  brother  of  the  district  bench,  seems  to  be  apposite,  and 
sufficient  authority  for  his  ruling. 

That  was  a  case  of  libel,  and  the  indictment  contained  a  printed 
copy  of  the  alleged  libellous  publication,  just  as  the  indictment  in  the 
instant  case  does,  with  this  distinction,  that  in  the  case  of  Tarbox 
there  was  no  averment  in  the  Indictment  to  the  effect  that  the  printed 
extract  so  attached  'Ms  in  the  very  words  of  the  publication  "  and  on 
that  ground  the  indictment  was  held  defective  and  void. 

But  the  averment  of  the  indictment  in  this  case  declares  that  the 
defendants  unlawfully  did  write,  print  and  publish  a  certain  false, 
scandalous  and  maliciously  defamatory  libel  of  and  concerning  one 
Kistress  J.  H.  McFarlane,  which  said  libel  is  as  follows ,  that  is  to  say," 
etc.  And  immediately  succeeding  that  averment  is  the  article  which 
was  clipped  from  the  newspaper,  accompanied  by  cuts  and  illustra- 
tions.    Then  the  indictment  is  thus  concluded,  viz. : 

'^  And  the  grand  jurors  aforesaid,  upon  their  oaths,  do  further  pre - 
sent  that  at  the  time  the  said  defendants  (naming  them)  wrote, 
printed  and  published  tiie  said  false,  scandalous  and  maliciously  de- 
famatory libel,  they     *     •     knew  the  same  to  be  false." 

The  language  of  the  indictment,  viz.:  *<did  trnte,  print  and  publish 
a  certain  false,  scandalous  and  maliciously  defamatory  libel  *  *  * 
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which  said  libel  is  cu  follows f^^  with  the  article  physically  incorporated 
into  the  indictment  itself,  appears  to  have  been  the  best  possible  mode 
of  exhibiting  the  corpus  of  the  libel  to  the  attention  of  the  court  and 
jury;  for  it  was  the  identical  thing  itself.  No  mere  ivritten  words 
could  have  so  fally  and  distinctly  portrayed  the  enormity  of  the  of- 
fence chained  as  the  printed  article  that  had  been  first  written,  and 
then  pttblished  to  the  world,  accompanied  by  cuts  and  illustrations. 
In  that  form  its  complete  identity  could  have  been  easily  established 
by  comparison  made  with  the  files  of  the  newspaper  establishment. 

But  if  there  were  any  doubts  of  the  correctness  of  this  proposi- 
tion, it  would  be  a  sufficient  answer  to  the  motion  in  arrest  that  the 
defendants  appeared  and  filed  a  demurrer,  preliminarily,  without 
mentioning  the  objections  presently  urged,  and  that  demurrer  was 
overruled  and  defendants'  counsel  retained  no  bill  of  exceptions  to 
the  ruling;  and  the  consequence  is,  that,  in  so  far  as  concerns  mat- 
ters of  form,  that  demurrer  and  the  ruling  thereon  are  necessarily 
fatal  to  present  pretensions.  The  motion  in  arrest  was  correctly 
denied. 

Judgment  affirmed. 


No.  10,036. 
The  State  of  Louisiana  vs.  Willie  Taylor. 

Sec.  3,  Act  44  of  1877  requiring  tbe  order  of  the  judge  appointing  jury  commis- 
sioners to  be  recorded  in  the  minutes  of  the  court  is  directory  only. 

A  motion  to  quash  the  venire  for  the  second  and  third  weeks  of  the  term  will  not 
prevent  the  arraignment  of  the  accused,  as  the  validity  of  the  indictment  Is 
not  at  issue. 

To  justify  evidence  of  dangerous  character  of  deceased,  it  must  be  shown  that  he 
made  a  hostile  demonstration  against  the  accused  at  the  time  of  the  homicide. 

Irregularities  in  drawing  the  jury  will  not  be  sufficient  to  set  aside  the  venire 
unless  it  is  shown  that  some  fraud  has  been  committed  or  wrong  done  the 
accused. 

A  letter  and  invoice  handed  by  a  deputy  sheriff  to  one  of  the  jurors  and  first  read 
by  hinVwill  not  be  ground  for  a  new  trial . 

A  member  of  a  municipal  council  is  not  a  State  officer  and  the  acceptance  of  the 
position  of  member  of  said  council  will  not  vacate  the  office  of  Jury  commis- 
sioner. The  holding  of  the  two  offices  is  not  incompatible  and  does  not 
violate  Art.  159  of  the  Constitution. 
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784  SUPREME   COURT  OF  LOUISIANA. 


state  vs.  Taylor 


Wm,  Campbell,  L,  L,  Tansey^  C,  Qirard  and  Jo».  A,  Chargois  for 
Appellants. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  defendant  was  indicted  for  mnrder,  tried  and 
convicted  for  manslaughter,  and  sentenced  to  the  penitentiary  to 
seven  years'  imprisonment,  from  which  judgment  he  has  appealed. 

He  filed  motions  to  quash  the  indictment  and  the  venire  drawn  for 
the  second  and  third  weeks. 

The  two  motions  are  based  on  the  same  grounds  and  supported  by 
the  same  evidence. 

i.  That  the  persons  who  acted  as  jury  commissioners  had  no 
authority  to  act  in  that  capacity,  having  never  been  appointed,  and 
if  appointed  no  record  was  made  of  the  fact  in  the  minutes  of  the 
court,  as  required  by  Sec.  8  of  Act  44  of  1877. 

The  jury  commissioners  were  duly  appointed  by  the  judge,  out  of 
term,  and  an  order  rendered  for  the  appointments  to  be  spread  upon 
the  minutes. 

The  clerk  omitted  to  perform  this  part  of  his  duty.  This  omission 
can  not  destroy  the  fact  of  the  appointments,  and  render  null  and 
void  the  act  of  the  judge  in  making  them.  Section  8  of  said  act  is 
only  directory.     6  An.  165. 

The  appointments  of  these  commissioners  by  the  judge,  the  ''oath 
book,"  to  show  that  the  commissioners  had  qualified,  and  the  proces 
verbal  of  the  venire  that  they  had  acted  as  commissioners,  were 
offered  and  received  in  evidence  over  defendant's  objection,  which 
was  that  the  best  and  only  evidence  of  the  appointments  was  the 
minutes  of  the  court. 

As  the  recordation  in  the  minutes  of  the  court  was  only  directory, 
and,  as  said  above,  its  omission  could  not  destroy  or  do  away  with 
the  fact  of  the  appointment,  the  commissioners  appointment  and 
oath  of  office  were  the  best  evidence  of  their  official  capacities. 

The  venire  was  corroborative  to  show  that  they  had  accepted  the 
appointment  and  had  entered  upon  the  discharge  of  their  duties. 

2.  That  one  of  the  said  jury  commissioners,  who  participated  in 
the  drawing  of  the  jury,  was  disqualified  to  act,  as  he  had  been 
elected,  and  had  qualified  since  his  appointment  as  jury  commis- 
sioner, as  a  member  of  the  town  council  for  the  town  of  Lafayette. 

Article  159  of  the  Constitution  provides  that  <'  no  person  shall 
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hold  or  exercise  at  the  same  time  more  than  one  o0ce  of  trast  or 
profit,  except  that  of  justice  of  the  peace  or  notary  public." 

In  the  Constitution  of  1845  there  was  an  article  of  similar  import, 
as  follows:  ''  That  no  person  shall  hold  or  exercise  at  the  same  time 
more  than  one  civil  office  of  emolument." 

In  interpreting  this  article  in  the  case  of  Dorsey  vs.  Vaughn,  6  An. 
155,  the  court  held  that  the  acceptance  of  the  office  of  parish  tax 
collector  by  the  sheriff  did  not  violate  said  article,  as  the  office  of 
parish  tax  collector  was  a  municipal  office,  and  that  the  incompati- 
bility contemplated  by  the  Constitution  was  the  holding  of  two  State 
offices. 

In  the  Constitution  of  1852  there  was  a  similar  provision,  and  it 
was  held  by  this  court  that  a  police  juryman  was  not  an  officer  within 
the  intendment  of  Article  122. 

Since  then  in  recent  years  police  juries  have  been  made  State  offi- 
cials by  legislative  enactment.  They  are  appointed  by  the  Governor 
and  our  decrees  have  recognized  them  as  such,  and  in  29  Annual,  24, 
and  42  Annual,  page  947,  we  held  that  the  acceptance  of  the  office 
of  police  juror  by  one  holding  the  office  of  jury  commissioner, 
vacated  the  latter  office. 

If  the  office  is  created  by  the  Legislature,  or  is  established  in  the 
first  instance  by  the  Constitution,  it  is  a  State  office,  and  the  holding 
at  the  same  time  two  offices  so  created  would  manifestly  violate 
Article  159  of  the  present  Constitution. 

Conceding  that  the  member  of  a  municipal  council  (upon  which 
point  we  express  no  opinion)  is  an  officer,  it  is  not  a  State  office,  and 
the  Article  No.  159  can  have  no  application,  as  it  has  reference  only 
to  holding  at  the  same  time  two  State  offices. 

3.  That  the  jury  commission  failed  to  comply  with  the  provisions 
of  Act  44  of  1877  in  not  striking  from  the  general  venire  list  the 
names  of  those  persons  who  had  served  at  the  last  jury  term,  and 
the  names  of  those  who  had  served  as  jurors  one  year  preceding  the 
term  of  court.  In  not  striking  from  the  list  the  names  of  those  who 
had  died,  or  who  had  removed  from  the  parish,  become  exempt  or 
disqualified  to  serve  as  jurors  since  their  names  were  placed  on  the 
list,  and  that  the  names  of  said  persons  were  not  taken  from  the 
general  venire  box  and  supplemented  by  others,  keeping  the  original 
number  up  to  the  standard  of  300  names.  That  the  general  venire 
box  in  which  the  slips  or  ballots  are  required  to  be  kept  was  not 
50 
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]»ek«d  and  aealed.  Thai  the  mune*  of  tiie  jovon  dxmwn,  tos^tftav- 
with  the  reskkace,  were  not  wrtttes  by  the  clerk  oris  any  wajr 
avttMvlsed  by  hiai. 

Vbfs  mmmaary  of  omiflBioBe  eoatains  tiie  eYidenee  of  inegmiuTh' 
ties.  There  \b  no  eyid<»nce  to  ehow  that  fraad  has  bees  pnueHmGd  or- 
aay  wrong  committed  in  the  drawing  er  evmmonlBg  of  lAe  JarT-  i^Mit 
'^wooid  work  a  great  and  invparable  injury  to  tlie  defendanl}.''' 
atate  TS.  Green,  4S  An.  408;  State  vs.  Simmmw^  48  An.  991;  8ee. 
10,  Act  44  of  1877;  State  ye.  Wfflie  Taylor,  44  An.;  State  vs. 
McOarthy,  44  An. 

After  the  motion  to  quash  the  venire  for  second  and  third  weeks- 
was  tiled,  the  motion  to  qnash  the  tndEctOrent  haying  been  disponed 
of,  the  <ttstrict  attorney  reqoested  that  the  aeensed  be  arraigued* 
Counsel  for  accused  objected,  and  the  arraignment  was  ordered^ 
The  yaUdity  of  the  indictment  was  not  attacked,  and  these  eeeid, 
therefore,  be  no  objection  to  the  arraignment. 

Oomplaint  is  made  to  the  rejection  by  the  trial  jndge  of  testimonsr 
to  sliow  the  character  of  the  deceased. 

It  appears  from  the  statement  annexed  to  the  bill  made  by  the 
trial  jndge  that  deceased  was  making  no  demonstration  whateyer 
when  he  was  attacked  by  the  defendant,  who  had  no  grounds  to  be- 
Mere  that  his  life  was  in  danger. 

The  defendant  tiled  a  motion  for  a  new  trial,  charging  misconduct 
on  the  part  of  the  jury  in  two  instances. 

(1)  That  one  ot  the  jurors  receiyed  letters  and  papers,  and  (2) 
lor  holding  conversation  with  one  0.  H.  Bradley.  There  is  no  evi- 
dence to  establish  any  conversation  had  with  the  jury  by  Bradley. 
The  conversation  was  with  the  deputy  sheriff,  in  such  a  tone  of  voice 
that  the  jury  could  not  bear  it. 

There  was  no  reason  then  why  the  deputy  sheriff  should  be  made  to- 
disclose  a  conversation  that  had  no  reference  to  the  trial,  and  which 
was  not  heard  by  any  juror. 

The  statement  of  the  facts  in  the  first  ground  alleged  will  dispose 
of  the  objection. 

Levy  and  the  juror  were  partners. 

The  partnership  had  bought  at  auction  a  lot  of  shoes  in  New  Or* 
leans.  The  letter  advising  the  purchaser  to  inspect  the  invoice  for 
correction,  and  the  invoice  and  letter,  through  a  deputy  sheriff,  were 
handed  to  the  juror.    The  trial  judge  being  near  the  jury  room,. 
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CK&amd  ttee  pttpezs  immediately  to  be  delivered  to  hbn,  whieh  be 
turned  over  to  Levy.    The  deputy  sheriff  had  read  the  papers  befoxv^ 
dritveita^  them  to  the  jivor,  who  had  ttom  bat  a  short  time.    Levy 
ted  no  o(»nversation  with  tiie  juror. 
Jndsmeat  afflnned. 


No.    11,020.  "^787 

T.  J.  SnrdJVAN  vs.  Nbw  Orlbans  Stavb  and  Hbading  Company,.       ^^   — 

LiMITBD. 

A  company  having  purchased  the  materials,  and  having  paid  the  expense  of  put- 
Mn^  op,  at  its  risk,  a  patented  device  or  machine,  has  no  claim  against  the 
patentee  for  its  costs,  it  not  being  established  that  he  assumed  any  responsi- 
bility, or  made  any  promise  to  the  company. 

An  employe  who  continues  under  a  contract  which  stipulated  that  he  was  to 
receive  10  per  cent,  of  the  net  profits  of  the  defendant  company  as  a  salary  for 
his  services  at  the  end  of  each  year,  can  not  recover  on  tkqiuiaiium  memU  (for  if 
it  was  for  the  year)  there  was  reeonduotion  of  the  contract  on  the  same  terms 
and  at  the  same  salary, 

APPBAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Monroej  J. 

W.  W.  Handlin  for  Plaintiff  and  Appellee. 


Carroll  <&  Ckirroll  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Bkbaux,  J.  The  minutes  of  a  directors'  meeting  of  the  defendant 
company  disclose  that  on  the  2l8t  of  June,  1889,  the  plaintiff  was 
employed  as  its  manager,  in  the  manufacture  of  * 'headings." 

The  purpose  of  the  company,  as  expressed  in  its  charter,  was  to 
manufacture  '^headings,"  with  power,  under  its  said  charter,  to 
manufacture  staves  also.  He  was  manager  for  the  defendant 
ftom  the  said  date  to  some  time  in  1891. 

The  board,  at  the  said  meeting,  ordered  ''that  at  the  end  of  each 
business  year  a  trial  balance  be  taken,  and  after  all  the  indebted- 
ness shall  have  been  paid  he,  the  said  T.  J.  Sullivan,  is  to  receive 
10  per  cent,  of  the  net  profits,  as  salary  to  him  for  services  ren- 
dered." 
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There  was  no  settlement  made  at  the  end  of  the  first  yeajr  of  the 
company's  operations. 

The  plaintiff  still  continned  to  manage,  under  the  impression ,  be 
testified,  that  the  agreement  was  no  longer  effective  at  the  end  of 
the  first  year  in  so  far  as  related  to  the  10  per  cent,  of  the  net 
profits. 

The  defendant  company  refers  to  the  minutes  and  to  the  testi- 
mony of  its  witnesses,  as  proving  that  the  agreement,  as  to  the 
salary,  was  not  made  for  the  first  year,  but  for  all  time  of  plaintiff's 
employment. 

The  plaintiff  proved,  to  which  proof  the  defendant  did  not  object, 
the  value  of  his  services  rendered  after  the  expiration  of  the  first 
year. 

He  had  an  embankment  built  the  first  year,  which  he  alleges  was 
a  permanent  improvement  and  constitutes  a  part  of  defendant's  net 
profits,  on  which  he  claims  10  per  cent,  as  such. 

He  alleges  that  it  is  worth  $3000,  and  that  it  has  added  that  much 
value  to  the  company's  assets. 

The  testimony  shows  that  the  cost  of  the  building  of  this  embank- 
ment was  about  $300. 

It  is  also  shown  that  plaintiff  paid  car  fare  of  himself  and  other 
employes  of  the  company,  for  which  he  claims  $400. 

That  he  kept  a  horse  and  buggy  for  his  use  and  that  of  the  com- 
pany, for  which  he  claims  $200. 

That  he  had  a  credit  of  $777.41  on  the  books  of  the  company,  part 
of  an  account  in  which  a  larger  amount  is  claimed  of  him. 

He  alleges  in  his  petition  that  the  commission  of  10  per  cent,  net 
profits,  his  services  for  the  second  year  and  two  months,  the  use  of 
the  horse  and  buggy,  and  car  fare  paid,  together  with  the  sum  to  his 
credit  on  the  defendants'  books,  amount  to  $3177.45. 

The  defendants  in  their  answer  reconvene  and  claim  $1602.56. 

They  admitted  on  the  trial  the  said  credit  of  $777.41,  and  contend 
that  the  sum  of  $825.15  is  due  them  by  the  plaintiff. 

They  also  set  forth  that  the  plaintiff  constructed  for  the  company 
a  ^'  stave  forming  "  machine  of  his  invention,  which  was  used  in 
bending  barrel  staves. 

That  he  wantonly  destroyed  this  machine,  and  thereby  caused  loss 
in  the  sum  of  $3000,  its  value,  and  $10,000  in  profits,  that  would  have 
been  realized. 
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That  the  principle  of  the  device  or  machine  was  known  only  to  the 
plaintiff. 

The  plaintiff  answered  defendants'  reconventional  demand  and  ad- 
mitted that  the  sum  of  $1016  had  been  expended  by  defendant  in  ex- 
periments with  the  said  device,  but  alleges  that  the  members  of  the 
company  became  dissatisfied  and  did  not  comply  with  their  agree- 
ment. That  he  was  directed  by  the  president  of  the  company  to  take 
down  the  experimental  plant  and  take  it  out  of  the  way.     That  the 
materials  were  laid  away,  and  are  still  in  the  possession  of  the  de- 
fendants. 
The  evidence  with  reference  to  the  "stave  former"  is  conflicting. 
The  plaintiff  was  the  patentee  of  a  machine  for  ''  bending  staves" 
which  he  had  agreed  to  erect  at  a  cost  not  to  exceed  $1200,  to  be 
paid  by  the  defendant. 
It  was  to  be  used  by  the  defendants. 

The  plaintiff  put  up  this  machine  at  the  expense  of  the  company. 

The  president  of  the  company  testifies  that  they  assumed  the  risk 

in  order  to  ascertain  if  there  was  anything  in  the  device  or  machine ; 

that  if  it  proved  successful  they  were  to  operate  it  in  the  interest 

of  the  company. 

It  did  not  prove  satisfactory.  The  parties  interested  considered 
it  a  failure. 

It  was  taken  down  and  stored  away.  It  is  now  in  the  possession 
of  the  defendants. 

About  the  time  it  was  taken  down  another  company  was  formed 
and  another  machine  was  constructed  on  the  model  of  that  of  the 
defendant  company. 

It  operated  satisfactorily  and  gave  considerable  value  to  the  sec- 
ond company. 

The  defendants  contend  that  they  were  not  fairly  treated  by  the 
plaintiff,  in  that  he  did  not  furnish  them  with  a  statement  showing 
the  capacity  of  the  machine  and  that  he  failed  to  explain  its  advan- 
tages to  them,  in  bending  and  forming  cottonwood  staves. 

The  records  do  not  disclose  any  attempt  at  concealing  on  the  part 
of  plaintiff. 
The  judgment  appealed  from  rejects  plaintiff's  demand  at  his  cost. 
And  rejects  defendants'  reconventional  demand  at  their  costs. 
The  defendaxitB  appeal. 
On  appeal  plaintiff  prays  that  the  judgment  of  the  lower  court  be 
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afDrmed  in  those  points  favorable  to  him  as  appellee  and  reversed  as 
to  those  against  him. 

We  will,  in  the  first  place,  consider  the  pleas  presented  by  the  de- 
fendant company  in  their  reconventional  demand : 

1.  That  relating  to  the  device  or  machine  and  the  claim  of  co«t6 
of  patting  it  up,  viz. :  $1078.89. 

The  value  of  the  materials  taken  down,  as  before  mentioned,  and 
laid  away  on  its  owners'  premises,  has  not  been  proven. 

The  defendants  claim  these  costs  without  having  offered  to  retom 
these  materials. 

If  it  had  the  right  to  these  costs  it  could  not  recover  them  with- 
out, at  least,  making  a  tender  of  the  machinery.  The  patentee's 
skill  was  not  mentioned  at  the  time  that  it  was  determined  to  teet 
the  usefulness  of  this  device,  nor  does  it  appear  to  have  been  a  mo- 
tive in  making  the  experiment. 

The  company  did  not  own  the  patent-— only  the  machine,  which 
they  now  have. 

If  it  did  not  work  satisfactorily,  under  the  conditions  of  the  pur- 
chase of  the  materials,  the  plaintiff  can  not  be  held  for  their  cost. 

They  were  bought  for  defendants'  account,  without  guarantee  or 
promise  of  success. 

If  there  is  loss,  it  is  their  loss. 

The  only  remaining  claim  in  the  reconventional  demand  is  that  of 
$1602.56. 

Plaintiff  admits  that  certain  advances  were  made  to  him  on  his 
personal  account. 

It  does  not  appear  of  record  that  he  disputes  the  account.  The 
balance  claimed  on  this  account,  as  before  mentioned,  is  $825.15. 

In  a  statement  of  the  condition  of  the  defendant  company,  dated 
March  8, 1890,  the  ^*  liabilities  "  contain  one  sum  of  $290.91;  whether 
it  is  included  in  a  larger  amount  on  the  account  lettered  ''A," 
amounting  to  $1602.56,  as  just  stated,  does  not  appear. 

Plaintiff  has  worked  more  than  two  years  as  manager  of  the  de- 
fendant company,  for  which  he  was  to  receive  10  per  cent,  of  the  net 
profits. 

At  the  end  of  the  year,  not  having  notified  the  defendants  that  he 
did  not  intend  to  continue  his  services;  as  manager  under  the  reso- 
lution of  the  board  of  directors ;  for  the  said  commission,  it  Is  not 
•possible  for  him  to  recover  on  a  quaniwm  fneruitj  as  there  was  a  recon- 
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•dnction  of  the  contract  on  the  same  terms  and  at  the  same  salary. 
36  An.  680 ;  41  An.  807. 
It  is  proven  that  the  company  has  realized  net  profits. 
The  plaintiff,  nnder  his  management,  has  built  an  embankment, 
with  material  that  wonld  otherwise  have  been  lost,  which  has  added 
Talne  to  the  company's  assets. 

He  should  recover  a  commission  on  this  added  value ;  the  amount 
of  this  value  also  is  not  proven. 

The  use  of  the  horse  and  buggy,  for  part  of  which  no  payment  has 
been  made,  and  the  alleged  payment  of  $400  to  employes,  are  not 
proven. 

These  claims  do  not  recommend  themselves  as  the  basis  for  a 
judgment  for  amount  claimed. 

Relative  to  the  first,  the  horse  and  buggy,  plaintiff  states  tbat  it 
was  not  his  intention  to  charge  at  the  time  of  the  use. 

The  second  is  not  supported  by  any  definite  evidence  as  to  the 
total  paid,  nor  as  to  the  service  for  which  it  is  stated  payment  was 
made. 

While  we  do  not  decree  that  plaintiff  has  a  right  to  recover  a  par- 
ticular sum  on  each  of  these  claims,  the  facts  of  the  case  do  not 
justify  the  conclusion  that  defendants  should  recover  their  claim. 
The  respective  rights  of  the  parties  are  about  evenly  balanced. 
The  only  item  which  presents  difficulty  is  that  of  $825.16. 
The  services  rendered  and  the  disbursements  made  by  plaintiff 
(although  the  amount  of  each  claim  is  not  sufficiently  shown)  is  suf- 
ficiently evident  to  justifiy  the  conclusion  that  the  defendants  should 
not  recover  judgment  in  reconvention,  even  without  considering 
certain  items  of  the  account  filed  by  it,  which  of  themselves  ma- 
terially reduce,  if  they  do  not  defeat,  defendants'  demand  in  recon- 
vention. 
This  was  the  conclusion  of  the  district  judge ;  it  is  also  ours. 
Unless  error  be  shown  the  conclusion  of  the  district  judge  on  an 
issue  of  facts  will  not  be  reversed.     87  An.  628. 

Plaintiff's  claim  is  rejected,  also  that  of  the  defendants  in  recon- 
vention. 
Judgment  affirmed  at  appellant's  costs. 
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U7    S06  No.  10,794. 

E.  M.  Lefebre  vs.  D.  Negrotto,  Jr. 

The  sale  by  the  State  of  property  upon  which  the  taxes  have  been  paid  is  an  ab- 
solute nullity. 

The  tax  payer  can  not  be  held  responsible  for  the  errors  of  the  tax  collector  who 
credits  the  payment  of  the  tax  to  another  piece  of  property  owned  by  anotber 
person. 

When  the  tax  payer  has  paid  the  tax  he  is  not  requiied  to  make  a  tender  to  tbe 
purchaser  at  tax  sale  before  ho  brings  suit  to  set  aside  the  sale. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


MoUe  &  Cahn  for  Plaintiff  and  Appellee. 


Chas.  F,  Claiborne  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.     This  is  a  suit  to  set  aside  a  tax  sale. 

There  was  judgment  for  the  plaintiff  and  the  defendant  has  ap- 
pealed. 

The  property  in  dispute  was  sold  for  an  alleged  unpaid  tax  due 
the  State  for  the  year  1883,  by  the  State  Tax  Collector  under  Act 
No.  80  of  1888. 

The  plaintifiF  owns  two  pieces  of  property,  Nos.  198  and  196  Caron- 
delet  street. 

He  owned  the  latter  previous  to  his  acquisition  of  the  former, 
which  it  adjoined,  and  it  was  assessed  in  his  name. 

He  acquired  the  other  piece  after  its  assessment  to  one  Trisconi, 
for  the  tax  due  in  1888. 

Plaintiff's  agent  went  to  the  State  Tax  Collector's  office  for  tbe 
purpose  of  paying  the  taxes  of  1888.  He  took  with  him  the  deed  to 
the  property  No.  195  and  told  the  tax  collector  to  whom  he  exhib- 
ited the  deed,  and  who  examined  the  same,  that  he  wished  to  pay 
the  taxes  on  both  pieces  of  property  owned  by  plaintiff. 

The  receipt  for  No.  195  was  correctly  given,  but  for  the  other 
piece  of  property  it  recited  the  payment  to  have  been  made  by  Jos. 
Col  vis.  The  exact  amount  of  the  tax  due  on  that  piece  of  property 
was  paid.  The  tax  collector  credited  the  payment  to  Oolvis,  who 
owned  property  in  the  same  district,  but  on  the  receipt  the  clerk  or 
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deputy  collector  noted  the  payment  as  having  been  made  by  plain- 
tiff^e  agent.  It  was  the  intention  of  plaintiff's  agent  to  pay  the  tax 
on  both  pieces  of  property  and  he  in  fact  did  pay  the  taxes  due. 
The  error  in  stating  in  the  receipt  that  the  tax  was  * 'received  of 
Jos.  Colvis"  can  not  deny  the  fact  of  actual  payment. 

The  property  was  afterward  assessed  in  the  name  of  plaintiff, 
and  has  never  been  out  of  his  possession,  and  he  has  regularly  and 
promptly  paid  all  taxes  on  it  since  the  assessment  to  him.  The 
plaintiff  having  paid  the  tax  due  on  the  property,  he  was  not  re- 
quired before  bringing  suit  to  tender  that  which  he  did  not  owe. 

To  state  reasons  at  length  why  the  sale  is  an  absolute  nullity 
would  serve  no  useful  purpose. 

The  State  has  no  title  to  the  property  and  therefore  could  not  sell 
it  under  said  act. 

In  the  language  of  the  District  Judge  ''to  maintain  defendant's 
title  would  be  lawless  confiscation." 

The  defendant  bought  on  the  invitation  of  the  State  at  public  sale. 
He  may  have  believed  his  title  good,  and  this  may  have  been  his 
reason  for  annoying  plaintiff's  tenants. 

We  do  not  think  damages  should  be  assessed  against  him  for  as- 
serting acts  of  ownership,  although  they  may  have  been  irregular, 
and  to  some  extent  annoying  to  plaintiff. 

Ji^dgment  affirmed. 
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IIQ      643 
A  foundry  in  which  "  railing  posts  and  bridges  and  such  other  things  "  kre  mana-  — 

factored,  and  iron,  brass  and  other  metals  are  oast,  is  not  exempt  from  taxa- 
tion under  the  article  of  the  Constitution  exempting  capital,  machinery  and 
other  property  employed  in  the  manufacture  of  machinery  or  agricultural  im> 
plements,  unless  they  are  used  in  the  said  manufacture  of  machinery  or  im> 
plements. 

It  is  not  proven  that  one  of  the  articles  enumerated  was  employed  in  the  mannfao« 
ture  of  machinery  or  agricultural    implements.     They   are,  therefore,   not 
exempt.    A  fonndry  consists  of  works  for  the  casting  of  metals;  they  are  not 
necessarily  employed  in  the  manufacture  of  machinery  or  agricultural  Im- 
plements, as  when  railings,  posts  and  bridges  are  made. 

The  surrender  of  the  power  of  taxation  is  never  presumed. 

It  will  not  be  presumed,  in  the  absence  of  eTldence,  that  the  foundry  was  used 
for  casting  and  moulding  any  other  articles  than  those  proven. 
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APPEAL  from  the  OiTil  Diatrict  Court  for  the  Parish  of  Oi«lei 
RighUyr,  J. 


Bernard  MoCloskey  for  Plaintiff  and  Appellee. 


IT.  B,  Sommervillej  Assistant  City  Attorney,  and  Carleton  Hunt^ 
City  Attorney,  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Brbaux,  J.     Plaintiff  is  the  owner  of  a  lot  on  St.  Louis  street  in 
this  city. 

It  was  occupied  as  a  foundry  from   1886  to  the  beginning  of  the 
year  1890,  at  which  time  the  foundry  was  demolished. 

It  was  advertised  for  sale  for  the  taxes  of  1886  and  subsequent 
years,  to  and  including  the  year  1891. 

The  plaintiff,  in  his  petition  for  an  injunction,  alleges  that  the 
property  was  used  as  a  foundry  in  which  more  than  five  hands  were 
employed. 

He  claims  exemption  from  taxation  under  Art.  207  of  the  Consti- 
tution, from  which  we  extract  the  following:  '^  There  shall  also  be 
exempt  from  taxation  and  license  *  *  *  the  capital,  machinery 
and  other  property  employed  in  the  manufacture  of  machinery, 
agricultural  implements,  provided  that  not  less  than  five  hands  are 
employed  in  any  one  factory." 

The  facts  are  that  plaintiff  did  own  a  foundry  which  was  demol  - 
ished  as  he  alleges,  in  which  castings  were  made  for  ''  railings,  posts 
and  bridges,  and  such  things. ' ' 

*^  Iron,  brass  and  other  metals  "  were  cast  and  manufactured  at 
the  said  foundry,  and  more  than  five  hands  were  employed. 

The  judgment  of  the  District  Court  was  in  favor  of  plaintiff,  and 
the  defendant  appeals. 

Machinery  is  defined  as  parts  of  a  machine  considered  collectively, 
also  as  the  combination  of  mechanical  means  to  a  given  end,  such  as 
the  machinery  of  a  locomotive,  or  of  a  canal  lock,  or  of  a  watch. 

Machinery  comprises  different  mechanical  appliances,  and  is  more 
extensive  in  meaning  than  machine. 

It  does  not,  however,  cover  railings,  posts  and  bridges,  and  sack 
things. 
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They  are  not,  in  any  respect,  parts  of  machinery. 
Plaintiff  truly  says  that  pig  iron  and  scrap  iron,  and  other  mate- 
rials, are  used  in  the  manufacture  of  machinery  and  of  agricultural 
implements.    This  does  not  include  the  articles  first  enumerated, 
viz. :  <*  railings,  poets  and  bridges." 

A  foundry  consists  of  works  for  the  casting  of  metals. 
They  may  be  used  in  the  manufacture  of  machinery  and  agricul- 
tural implements. 

They  may  also  be  used  in  the  manufacture  of  other  articles  such 
as  those  cast  and  moulded  in  plaintiff's  foundry. 

It  will  not  be  presumed,  because  a  foundry  is  operated,  that  other 
articles  of  property  are  cast,  falling  within  the  express  terms  of  the 
exemption. 

There  are  other  castings  of  iron,  brass  and  other  metals  in  foundries 
which  are  not  used  at  all  in  machinery  or  agricultural  implements. 

It  was  proven  that  the  property  manufactured  was  that  which  we 
have  enumerated ;  no  other  was  proven. 

The  right  of  taxation  or  '^  any  other  sovereign  power  will  not  be 
held  to  have  been  relinquished  unless  the  intention  is  expressed  in 
terms  too  plain  to  be  mistaken."  Hare's  American  Constitutional 
Law,  p.  664. 

'^  Taxation  is  an  act  of  sovereignty  to  be  performed  so  far  as  con- 
veniently can  be  with  justice  and  equity  to  all,  and  exemptions,  how- 
ever meritorious,  are  acts  of  grace,  and  must  be  strictly  construed 
and  every  reasonable  intendment  must  be  made  that  it  was  not  the 
design  to  surrender  the  power  of  taxation."  Desty  on  Taxation, 
p.  80. 

Under  the  most  liberal  interpretation  the  works  on  the  lot  referred 
to  were  not  exempt. 

To  obtain  an  exemption  it  must  be  shown  that  at  least  one  of  the 
articles  cast  at  the  foundry  or  manufactured  at  its  forge,  or  at  its 
taming  lathes  or  mouldings,  is  employed  in  the  manufacture  of  ma- 
chinery or  agricultural  implements. 

Affirmative  showing  is  an  essential.  Company  vs.  Parker,  42  An. 
1103. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 

appealed  from  be  avoided,  annulled  and  reversed,  and  it  Is  now  de- 

*creed  that  plaintiff's  demand  be  rejected  at  his  cost  in  both  courts. 
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No.  11,064. 

The  State  ex  rbl.  H.  N.  Mize  vs.  J.  P.  McElroy,  RETi^RNtNO 

Officer. 

The  language  of  the  statute  relative  to  printed  ballots  expresses  the  leRislative 

will.    It  is  mandatory. 
The  legislative  intent  must  be  taken  as  expressed  by  the  words  which  the  Le^ris- 

lature  has  used. 
The  name  of  a  candidate  written  on  the  face  of  an  election  ticket  in  lieu  of  tbe 

name  of  another  candidate  printed  on  the  ticket  should  not  be  counted  in 

ascertaining  the  result  of  the  election. 
The  Legislature  has  imposed  a  po.sitive  and  aljsolute  duty  on  the  voter  to  cast  a. 

printed  ballot. 
The  statute,  In  that  respect,  is  not  subject  to  liberal  construction. 
Where  the  meaning  of  the  statute  Is  clear,  those  upon  whom  compliance  devolve* 

have  no  right  to  engraft  exceptions  or  make  modifications,  or  depart  from  it» 

plain  letter. 
A  fair  consideration  of  the  statute  leads  to  the  conclusion  that  the  Legislature 

intended  compliance  with  the  provisions  in  relation  to  printed  ballots. 

APPEAL  from  the  Tenth  Judicial  District  Court,  Parish  of  De  Soto. 
Hallj  J. 


E,  W.  8uthei*lin  and  C,  W,  Elam  for  Plaintiff  and  Appellee : 

1.  All  the  names  of  persons  voted  for  shall  be  printed  on  one  ticket  of  white 
paper  of  uniform  size  and  quality.    8ec.  4,  Act  101  of  1882. 

3.  Although  the  right  of  franchise  is  a  sacred  one,  yet  It  is  a  right  derived  ODly 
from  tlie  Constitution  and  laws.  The  State  has  the  legislatiYe  power  to  pre- 
scribe the  mode  of  its  exercise;  and  when  a  specific  mode  is  so  prescribed,  the 
right  must  be  exercised  pursuant  to  that  mode,  and  not  otherwise.  Written 
ballots  are  without  legal  effect  and  should  not  be  counted.  See  notes  to  p.  S49» 
Am.  and  Eng.  Encyclopedia  of  Law,  Vol.  6,  and  cases  cited. 


Wm,  Oo88  for  Defendant  and  Appellant ; 

Relator's  contention  Is  that  the  yotes  polled  for  Crosby,  being  written  and  not 
printed,  should  not  be  counted,  citing  Act  101  of  1882.  These  votes  were  re- 
ceived and  counted  by  the  commissioners  of  the  election.  Relator  does  not 
allege  fraud,  error  or  any  other  Illegality.  He  admits  that  Crosby  receiyed  a 
majority  of  the  votes  cast,  but  claims  that  such  votes  were  Illegal  because  not 
printed.  On  the  trial  of  the  writ,  a  ^tco,  the  court  sustained  relator's  eonten- 
tlons  and  made  the  writ  permanent. 

The  Judge,  In  his  written  opinion,  assigned,  in  substance,  as  a  reason  for  his  de- 
cision, that  Act  101  of  1882,  being  an  amendment  of  Act  58  of  extra  session  of 
1877,  is  mandatory  and  not  directory. 

This  is  in  conflict  with  the  reason  and  the  law  goTerning  auoh  cases.  The  pur- 
pose of  voting  Is  to  ascertain  the  intention  of  the  voter  and  the  will  of  the 
majority,  and  where  this  Is  done  without  violating  any  prohibitory  law,  the 
votes  must  be  counted.    Cooley's  Con.  Lim.  fifth  edition,  pp.  769,  770. 
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fitatntes  being  designed  to  preserre  the  secrecy  of  the  ballot,  and  to  prevent  fraud, 
intimidation  and  bribery,  will  generally  be  considered  mandatory,  and  this 
will  be  so  in  all  cases  where  the  statutes  provide  that  a  ballot  varying  from  the 
requirements  of  the  law  shall  not  be  counted;  but  if  this  provision  is  lacking 
they  should  not  be  rejected  If  the  variations  are  but  trifling.  American  and 
English  Eney.  of  Law,  No.  6,  Sec.  8,  pp.  348,  349,  note  1.  Mc(;rary  on  Blections. 
Sees.  190  to  193  inclusive. 

A  ballot  may  be  defined  as  "  a  paper  ticket,  upon  which  the  voter  expresses  his 
preference  upon  the  question  submitted  at  the  election,  by  printing,  writing 
or  si^ns,  or  a  combination  of  these  methods  of  expression."  American  and 
English  Ency.  of  Law,  No.  6,  Sec.  2,  p.  342,  note  2. 

M'here  the  Constitution  provides  that  all  ballots  should  be  fairly  writtten,  the 
term  ''written"  means  expresses  by  means  of  letters,  and  printed  ballots  come 
within  this  definition.  Ibid.,  p.  344,  note  1.  Cooley's  Con.  Lim.,  fifth  edition, 
pp.  760,  761;  McCrary  o»i  Elections. 

A  ballot  cast  by  an  elector,  in  good  faith,  should  not  be  rejected  for  failure  to 
comply  with  the  law  in  matters  over  which  the  elector  had  no  control. 
McCJrary  on  Elections,  Sees,  503,  508,  509,  511;  1  An.  366;  13  An.  301;  27  An.  507;  29 
An.  614. 

Act  lei  of  1882  is  only  directory,  because  It  provides  no  penalty  for  any  variance 
from  its  provisions. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  relator  saed  out  a  mandamus  kgainst  the  re- 
tumiig  officer  of  the  parish  of  DeSoto  to  compel  him  to  exclude 
8ixty- seven  votes  cast  for  his  opponent  from  his  return  to  be  made 
to  the  Secretary  of  State  of  the  result  of  the  election  held  on  April 
19,  1892,  also  from  his  count  and  compilation,  and  he  prays  that  the 
said  votes  be  decreed  illegal  and  void. 

The  facts  admitted  are :  that  the  relator,  Mize,  was  a  candidate  for 
the  office  of  justice  of  the  peace  of  Ward  8  of  DeSoto  parish,  at  the 
said  election. 

That  his  name  was  printed,  as  a  candidate  for  said  office,  on  all  the 
ballots  cast  in  said  ward,  and  he  received  fifty- nine  votes. 

That  his  name,  as  printed,  was  erased  from  sixty -seven  other  bal- 
lots cast,  and  the  name  of  W.  R.  Crosby  was  written  across  the  face 
off  these  ballots  where  his  (relator's)  name  was  printed. 

That  the  relator,  at  the  time,  objected  to  the  counting  of  these 
written  votes  for  Crosby,  and  that  notwithstanding  his  written  pro- 
test filed  with  the  commissioners,  these  written  votes  were  counted 
for  Crosby,  and  count  thereof  was  kept  on  the  tally  sheets,  and  re- 
turns thereof  were  made  to  the  returning  officer.  It  is  also  admitted 
that  the  office  of  justice  of  the  peace  of  said  ward,  involved  in  this 
suit,  is  worth  over  two  thousand  dollars  ($2000) . 
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Hid  qvestioB  for  our  detennliiaticn  is : 

Mloiild  a  ballot  cast  be  counted  in  ascertaining  the  result  of  am 
election,  on  the  face  of  which  the  printed  name  of  a  candidate  was- 
eftUiM,  and  the  name  of  another  candidate  snbstitated  in  writing? 

lender  the  act  of  1877,  to  regulate  and  maintain  the  freedom  and 
puritiy  of  elections,  and  to  punish  persons  tot  false,  fraudulent  or- 
IHegsl  voting,  the  names  of  persons  voted  for  were  required  to  be 
written  or  printed  on  one  ticket. 

nm  $iatiUe  appiytt^  is:  Sec.  28  of  the  said  act  was  amended  by 
Act  101  of  1882,  as  follows: 

'*  That  all  the  names  of  persons  voted  for  shall  be  printed  on  ob» 
tilsket  or  ballot  of  white  paper,  of  uniform  sise  and  quality,  to  be 
furnished  by  the  Secretary  of  State." 

LeffUlatwe  power  over  the  forms  of  the  baUat  and  manner  of  voting  r 
The  right  of  suffrage  being  a  political  and  not  a  natural  right,  it  i» 
within  the  power  of  the  State  to  prescribe  how  it  shall  be  exercised.. 

The  manner  of  voting,  provided  by  statute,  is  one  of  the  reasonable 
regulations. 

The  limitations  imposed  for  the  purpose  of  guarding  against  fraud,. 
mMlue  influence  and  oppression,  and  of  maintaining  the  secrecy  of  the 
biftHot,  are  within  the  legislative  and  police  powers. 

That  the  ballots  shall  be  printed  does  not  add  to  the  constitutional 
qualification  of  the  voter,  and  therefore  falls  within  the  general 
asrthority  of  legislative  laws. 

The  legislative  intent  is  clearly  expressed. 

In  the  first  act,  that  of  1877,  the  words  were  <*  the  ballot  shall  be 
written  or  printed;"  in  the  amending  act  ''it  shall  be  printed." 

The  legislative  will  can  not  be  misunderstood. 

The  intention  of  the  Legislature  should  control  absolutely. 

When  that  intention  is  clearly  ascertained,  those  upon  whom  it» 
devolves  to  execute  the  statute  have  no  other  duty  to  perform  than  to 
follow  the  legislative  will. 

While  all  the  minute  details  of  the  statutes  relating  to  elections 
are  not  mandatory,  they  are  mandatory  in  requiring  that  the  ballot 
shall  be  printed. 

The  positive  requirement  of  the  statute  does  not  admit  of  its  beings 
treated  as  merely  directory. 

By  qualifying  a  statute  as  directory  its  requirement  is  avoided  ^ 
the  intention  of  the  Legislature,  however  plain,  is  defeated. 
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iti»tetoiU»  that  the  Legialatve  shoirid  demlajBm  in  what  reapeet 
they  mean  any  paitieiilar  proTkdon  to  he  y>oUkf  is  eTeMt  of  non-eom- 
witb  its  tenaa,  and  what  coneefimmae  thay  intend  ahall  vesolt 
in-eonipliance. 
I»  the  abaenee  of  this  great  dltteoUhia  aatee. 
Va  are  not  willing,  however,  in  the  ahaenao  of  aneh  a  declaration, 
ta  hold  a  law  aa  directory  in  caaea  in  whfaih.the  Intanitian  oi  the  Leg** 
iiMnpe  ia  clearly  and  emphatically  expreaaed. 
We  prefer  a  strict  const raction  to  the  **e%toaa<iTe  and  coinpve>* 
V  each  has  able  adTocatea  and  many  anthoiitieB  in  ita  aop- 


The  grounds  of  objection  nrged  on  the  part  of  the  respondent, 
aa  that  the  purpose  of  voting  is  to  aaeevtain  the  intention  of  the 
and  the  will  of  the  majority,  and  that  a  ballot  caat  by  an 
elector,  in  good  faith,  should  not  be  rejeeted  for  failure  to  comply 
with  the  law  in  matters  oyer  which  he  had  no  eonlrelY  if  broadfy  and 
liberally  applied,  would  defeat  the  object  of  the. statute  relating  to 
the  printing  of  the  tickets  on  a  ballot  of  whMe  pa{>ev,  furnished  by 
the  Secretary  of  State,  and  would  render  ineffectual  the  provisiona 
applying  to  the  throwing  out  and  not  counting  folded  tickets,  and 
even  those  relative  to  tbe|required  certificate  of  registration,  although 
the  purpose  of  the  law  is  well  defined  and  clear. 

AuihorUiea:  Oonstitutional  and  statutory  provisions  for  the  conduct 
of  elections  are  either  mandatory  or  directory,  and  a  violation  of 
mandatory  provisions  will  avoid  the  election,  without  regard  to  the 
motive,  or  the  person  guilty  of  the  violation,  and  without  reference 
to  the  result.     Am.  and  Eng.  Ency.  of  L.,  Vol.  6,  p.  825. 

In  Rhode  Island  the  law  requires  that  each  ballot  shall  be  so 
printed  as  to  give  each  voter  a  clear  opportunity  to  designate  by 
cross  marks,  in  a  sufficient  margin  at  the  right  of  the  name  of  each 
candidate,  his  choice  of  candidates,  and  that  each  voter  shall  prepare 
his  ballot  by  marking.  In  the  appropriate  margin  or  place,  a  cross 
opposite  the  name  of  the  candidate  of  his  choice,  and  that  no  voter 
shall  place  any  mark  upon  his  ballot  by  which  it  may  be  afterward 
identified. 

The  court  decided  that  no  mark  other  than  the  cross  can  be  used ; 
that  it  must  be  placed  in  the  margin  opposite  the  name  of  the  can* 
didate.     American  Dig.  1891,  p.  1419. 

In  many  of  the  States  there  are  statutes  prescribing  the  form  of 
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the  ballots,  the  kind  of  paper,  and  prohibiting  any  marks,  fig^ores  or 
devices  by  wiiich  one  can  be  distinguished  from  another. 

These  statutes,  being  designed  to  preserve  the  secrecy  of  the  ballot, 
and  to  prevent  fraud,  intimidation  and  bribery,  will  generally  be 
considered  mandatory.     Am.  and  Eng.  Ency.  of  L.,  Vol.  6,  p.  849. 

Directions  given  by  a  sovereign  in  regard  to  a  matter  over  which 
his  power  is  conceded,  would,  according  to  the  ordinary  use  of  Ian  - 
guage,  be  held  to  involve,  as  its  correlative,  obedience.  Sedgwick's 
Statutory  and  Const.  Law,-  p.  t318,  note. 

These  decisions  maintain  the  principle  that  mandatory  provisions 
not  complied  with  in  an  election  will  result  in  its  avoidance,  without 
reference  to  motive  or  person. 

In  those  States  in  which  the  ballots  must  be  printed,  and  the  name 
of  the  candidate  designated  by  cross  marks,  the  required  marginal 
notes  must  be  placed  as  required  by  statute. 

That  the  voter  should  readily  comply  with  the  legislative  will, 
is  clearly  expressed. 

The  voters  who  cast  the  sixty -seven  ballots  did  not  comply  with 
the  statute. 

In  an  organized  state  of  society  the  majority  bind  the  minority  by 
Complying  with  mandatory  laws  in  expressing  the  popular  will. 

Judgment  affirmed  at  appellant's  costs. 


No.  11,066. 
The  State  op  Louisiana  vs.  William  Ward. 

APPEAL  from  the  Seventeenth  District   Court,    Parish   of   East 
Baton  Rouge.     BuckneVy  J, 


Walter  H,  Rogers^  Attorney  General,  for  the  State,  Appellee. 


Defendant  and  Appellant  unrepresented  in  this  court. 


The  opinion  of  the  court  was  delivered  by 

Tenner,  J.  The  record  presents  no  bill  of  exceptions  or  assign- 
ment of  errors,  and  a  careful  scanning  of  the  proceedings  discloses 
no  error. 
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'nie  defendant,  unrepresented  by  connsel,  has  addressed  a  letter 
to  the  clerk  of  the  conrt  fall  of  protestations  of  innocence  and  of 
complaints  of  the  proceedings.  We  have  read  it,  but  it  discloses  no 
matters  within  the  cognizance  of  this  tribuaal  under  the  record  as 
presented. 

Judgment  affirmed. 


No.  10,822. 

'  44    801 

Succession  op  R.  F.  Allen.  '^_j«i 


Eeman  <&  Lay  cock  and  Fergus  Keman  for  Appellants. 


Henry  C.  Miller  for  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Fbnnbr,  J.  Under  the  remanding  ordered  by  us  in  our  former 
decree  rendered  herein  and  reported  in  43  An.  1072,  the  judge  a  quo 
has  heard  testimony  ^*  as  to  the  heirship  of  appellants  and  their 
right  to  appeal;"  and  that  testimony,  together  with  the  certified 
finding  of  the  judge,  in  favor  of  appellants,  are  now  brought  up,  and 
should  have  been  filed  as  a  supplement  to  t lie  original  transcript  and 
tmder  the  same  title  and  number. 

We  disregard  its  filing  as  a  separate  transcript  under  a  different 
number. 

We  have  no  concern  with  the  finding  of  the  judge  a  quo  on  this 
61 


L    The  maxim  le  mart  taiait  le  ri/does  not  apply  to  sacb  Irregalar  heirs  as  the  sar-           44   801 
TlYlng  spouse.  

2.  Articles  930, 9B1  and  949,  Uev.  C.  C,  prescribe  the  steps  to  be  taken  by  the  survly- 
Ingspoase  in  order  to  be  recognized  as  heir  of  the  deceased  spouse  and  to  be 
sent  into  possession  of  hlb  estate. 

3.  These  articles  contemplate  a  proceeding  in  the  nature  of  an  action  taken  con- 
tradictorily with  a  '*  person  to  be  appointed  to  defend  the  interests  of  the  absent 
heirs.  In  case  there  are  any." 

4.  A  decree  of  possession  rendered  without  the  appointment  of  such  a  represen- 
tatiTe;  without  an  Inventory  taken  in  his  presence;  without  requiring  or  giying 
of  security  in  a  purely  ex  parte  proceeding,  is  Invalid  and  null. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
VoorhieBy  J, 


802  SUPREME  COURT  OF  LOUISIANA. 

SuooeMlon  of  Allen. 

remanding,  except  as  affecting  appellante'  right  and  interest  to 
peal,  and  to  examine  whether  it  is  sustained  by  the  testimony  taken. 

That  testimony  clearly  estabb'shes  the  heirship  of  appellants  and 
their  right  and  interest  to  take  the  appeal,  which  they  presented  here 
in  November  last.  We  have  nothing  more  to  do  with  this  testunony, 
and  take  up  the  appeal  precisely  as  it  stood  when  remanded. 

That  appeal  was  taken  from  a  judgment  recognizing  the  widow  of 
the  decedent  as  widow  in  community  and  as  his  sole  heir,  and  patting 
her,  as  such,  in  possession  of  all  his  property,  rights  and  credits,  as- 
sets and  estate  of  every  nature. 

The  judgment,  in  so  far  as  it  recognizes  the  surviving  widow  as 
heir  and  puts  her  in  possession  of  the  decedent's  estate,  is  an  obvious 
nullity  for  want  of  compliance  with  the  express  requirements  of  the 
law. 

Article  949,  K.  C.  C,  reads :  '*  Natural  children  and  the  surviving 
husband  or  wife,  before  being  put  into  possession  of  the  estate  left 
to  them,  are  not  considered  as  having  succeeded  to  the  deceased 
from  the  instant  of  his  death,  but  they  do  not  the  less  transmit  their 
rights  to  their  heirs,  if  they  die  before  having  made  their  demand  to 
be  put  into  possession.  The  reason  is,  that  this  sort  of  heirs  having 
only  a  right  of  action  to  cause  themselves  to  be  put  in  possession 
of  successions  thus  falling  to  them,  this  right  and  this  action  form  a 
part  of  their  successions,  which  they  transmit  to  their  heirs." 

Article  930  of  the  Civil  Code  provides:  *'  The  surviving  husband 
or  wife,  called  to  the  succession  of  the  other  who  is  deceased,  must 
cause  the  seals  to  be  affixed  on  the  effects  thereof  and  be  authorized 
to  take  possession  of  the  same  by  the  judge  of  the  place  in  which  the 
succession  is  opened,  after  having  caused  a  true  and  faithful  inven- 
tory to  be  made  by  a  notary,  duly  authorized  to  that  effect  by  the 
judge,  in  the  presence  of  a  person  appointed  to  defend  the  interests 
of  the  absent  heirs  of  the  deceased,  in  case  there  are  any,  and  aftet 
having  given  good  and  sufficient  security  as  prescribed  in  the  follow* 
ing  article:" 

Article  931  requires  security  to  the  full  estimated  value  of  the 
estate,  ^'  to  the  end  of  securing  the  restitution  of  the  .estate  in  case 
any  heir  should  come  forward  within  the  space  of  three  years,"  etc. 

The  maxim  le  mort  saisit  le  vif,  8on  hair  plu8  proche  et  habile  a  suo- 
c^der,  does  not  apply  to  irregular  heirs,  such  as  the  surviving  spouse. 

The  law  evidently  contemplates  a  proceeding  in  the  nature  of  an 

ction  taken  contradictorily  with  ''a  person  appointed  to  defend  the 
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interests  of  the  absent  heirs,  in  case  there  are  any,"  whose  duty  it 
would  be  to  inquire  as  to  the  existence  of  heirs,  and  to  see  that  the 
proceedings  were  properly  conducted,  that  a  complete  inventory  and 
fair  appraisement  should  be  made,  and  that  g^od  and  solvent  security 
should  be  given. 

No  such  representative  was  appointed  in  this  case ;  the  inventory 

was  taken  without  the  presence  of  such  a  representative ;  no  security 

was  required  or  given;  the  whole  proceeding  was  entirely  ex  parte. 

If  we  should  recognize  the  validity  of  such  a  judgment,  the  articles 

of  the  code  above  quoted  might  as  well  be  expunged. 

We  do  not  understand  that  the  learned  counsel  of  appellee  con- 
tests the  annulment  of  the  judgment.  He  asks  that  our  decree 
should  be  accompanied  with  an  express  reservation  of  all  the  rights 
of  Mrs.  Allen  as  a  creditor  of  her  husband,  and  as  widow  in  commu- 
nity, and  of  any  other  nature.  We  do  not  perceive  how  such  rights 
can  be  affected  by  our  decree  of  reversal,  which  only  restores  the 
conditions  and  rights  of  parties  as  they  stood  before  the  judgment, 
or  requires  such  restoration  to  be  made.  But  as  it  can  do  no  harm 
the  reservation  will  be  made. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided  and  reversed,  and  the  prayer  of  the  widow 
to  be  recognized  and  put  in  possession  as  heir  be  rejected,  without 
prejudice  to  her  legal  rights  as  widow  in  community,  or  as  creditor 
of  her  husband.     Appellee  to  pay  costs. 


No.  11,040. 

SUCCBSSIONS  OF  Mr.    AND   MRS.    A.    MaNNESSIER. 

Where  the  qaestion  Is  of  the  acceptance  vel  non  of  title,  by  a  purchaser  of  real 
property,  at  saccession  sale,  the  proof  disclosing  that  the  alleged  undivided 
interest  of  a  minor  was  transferred  to  the  deceased  by  its  parent,  during  her 
lifetime,  and  that,  consequently,  no  title  by  Inheritance  passed  |at  her  death* 
rule  on  the  adjudicatce  must  be  made  absolute,  as  the  tendered  title  Is  un- 
questionably clear. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
miia,  J, 

F,  Michinard  for  Appellee. 
E,  J.  M6ral  for  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     At  a  public  judicial  sale  of  certain  real  estate  of  the 
succession  of  Josephine  Breinsut,  widow  of  Augpistin  Mannessiery 
deceased,  made  in  pursuance  of  an  order  of  court  to  pay    succession 
debts  and  charges,  same  was  adjudicated  to  Qermain  Lafon,   at  the 
price  of  $8550,  which  he  declined  to  pay,  and  being  ruled  to  sho'w 
cause  why  he  should  not  complete  the  adjudication  and  accept  title^ 
he  made  the  following  answer  in  substance,  viz. :  that  the  succession 
of  widow  Mannessier  is  not  the  owner  of  one  undivided  one -fourth 
interest  in  the  property  adjudicated,  same  being  owned  by  the  minor, 
Auguste  BrouBsard,  only  heir  of  H^loise  Mannessier,  daughter  and 
legatee  of  Augustln  Mannessier,  deceased. 

The  District  Judge  discharged  the  rule  and  relieved  the  purchaser 
from  compliance  with  his  bid,  but  upon  reconsideration,  changed  his 
opinion  ahd  made  the  rule  absolute,  and  from  the  decree  thus  ren- 
dered this  appeal  is  prosecuted. 

The  facts  appear  to  be  as  follows,  viz. : 

At  the  death  of  A.  Mannessier  on  the  2d  of  November,  1880,  the 
property  in  contestation  was  jointly  and  equally  owned  by  A.  S.  Ite^ 
clerc  and  the  deceased. 

By  the  terms  of  the  latter's  will,  his  community  interest  therein  of 
one 'fourth  was  bequeathed  to  his  daughter,  Mrs.  Broussard,  and  his 
step-son,  Leclerc,  equally,  and  the  usufruct  of  same  to  his  surviving 
widow.  Hence,  the  widow  Mannessier  was  owner  in  her  community 
right  of  one -fourth;  the  daughter,  Mrs.  Broussard,  of  one -eighth; 
and  Leclerc  of  oae-half  and  one -eighth — or  in  other  phrase,  widow 
Mannessier  owned  two -eighths,  Leclerc  five  eighths,  and  Mrs. 
Broussard  one -eighth. 

This  appears  from  the  will  of  the  deceased  and  from  other  evi- 
dence in  the  record ;  but  the  contention  of  counsel  for  the  succession 
is,  and  the  judge  decided,  that  the  interest  of  Mrs.  Broussard  was 
completely  eliminated  from  that  of  her  co-owners,  and  vested  in 
widow  Mannessier,  by  means  of  an  adjustment  and  tran3ac;:ion  that 
was  entered  into  between  them,  and  which,  it  is  alleged,  is  evidenced 
by  a  written  agreement  to  that  effect,  under  date  of  December  6^ 
1880,  only  a  few  days  after  the  death  of  the  testator. 

The  document  referred  to  is  in  evidence,  and  in  the  course  of  the 
assignment  of  his  reasons  for  judgment  the  judge  a  quo  says  of  it^ 
viz. :  '<It  seems  to  me  that  by  the  agreement  of  all  these  parties  of 
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mge,  Mrs.  Mannessier  bought  or  acquired  the  interest  of  the  testa- 
mentary heirs — i.  6.,  their  naked  ownership  (she  being  the  usufruc- 
tuary of  this  one -half  interest)  at  the  fixed  price  of  $1640,  and 
retained  the  price  fixed  as  usufructuary  for  the  term  of  her  life, 
with  the  obligation  that  that  price — not  the  one -half  of  the  property 
in  kind,  but  the  price  in  money — would  be  due  to  them  and  payable 
out  of  the  moneys  of  her  succession,"  etc. 

That  such  is  the  clear  and  correct  interpretation  to  be  placed  upon 
the  language  of  that  act,  there  is  no  doubt. 

It  is  a  private  writing  entered  into  and  signed  by  Josephine  Man- 
nessier, A.  S.  Leclerc  and  Heloise  Mannessier,  the  three  parties  above 
named,  and  it  is  styled  an  * 'agreement  between  testamentary  heirs," 
etc. 

It  imports  a  full  and  complete  succession  settlement,  in  which 
provision  is  made  for  the  payment  of  succession  debts ;  and,  for  the 
declared  purpose  of  putting  the  widow  in  funds  wherewith  to  pay 
such  debts,  the  heirs  transferred  their  interest  in  the  property  to 
widow  Mannessier,  to  save  cost  and  expense. 
This  they  had  a  perfect  right  to  do,  as  all  the  parties  were  sui  juris* 
The  interest  and  title  of  Mrs.  Heloise  Broussard  having  passed 
during  her  lifetime  to  Mrs.  Mannessier,  her  minor  child  inherited 
nothing,  at  her  death,  but  the  mother's  interest  in  the  unliquidated 
succession  of  A.  Mannessier,  her  deceased  grandfather,  and  that  of 
widow  Mannessier,  deceased,  who  was  full  and  complete  owner  of 
the  property  in  question. 

The  judge  a  quo  was  unquestionably  correct  in  admitting  the 
written  acts  in  evidence,  treating  the  objection  urged  as  going  to 
their  effect,  only. 
Judgment  affirmed. 


No.  10,081.  g  525 

Thb  Statb  of  Louisiana  vs.  Patbick  Hbnnebsby.  ^  ^ 

This  court  will  not  entertain  appeals  based  on  tbe  Illegality  or  unconstitutionality  44  806 
of  lines  imposed  by  municipal  ordinance,  when  that  question  was  not  pre-  •  ^ 
tented  or  passed  upon  in  tbe  lower  court.  44 

APPEAL  from  the  Fourth  Recorder's  Court  for  the  Parish  of  Or- 
leans,   amiihj  J. 
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Henry  Renshaw,  Assistant  City  Attorney,  and  Ckirleton  Hwntj   City 
Attorney,  for  Plaintiff  and  Appellee. 


Wm.  L,  Thompson  and  J.  M.  Pratt  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Fenker,  J.    The  case  presents  no  ground  for  onr  jurisdiction  ex- 
cept the  illegality  or  nnconstitutionality  of  the  fine  imposed  nnder  a 
municipal  ordinance.     As  the  record  does  not  show  that  this  qnes- 
tion  was  presented  or  contested  in  the  court  below,  we  must,  nnder 
our  settled  rule,  dismiss  the  appeal. 

Appeal  dismissed  at  appellant's  cost. 


44  "W8 
46  IfiM 

ti  ,SSl  No.  ii.oia. 

Mrs.  M.  D.  Ryan  vs.  Louisvillb,  Nbw  Orlbanb  &  Texas  Railway 


44    S06  Company. 

119  o78  J  Courts  and  text  writers  are  dlTided  as  to  where  lies  the  harden  of  proof  on  the 
qaestion  of  contribatory  negligence,  but  all  agree  that.  If  plalntilTs  own  evi- 
dence establishes  or  strongly  suggests  his  own  contributory  negligence,  that 
bars  rcccvery,  no  matter  where  the  burden  rests,  unless  he  shall  remoTe  or 
explain  away  the  adverse  presumption  thus  created. 
2.  In  this  case  the  evidence  of  plaintiff's  own  witnesses  fully  establishes  that  the 
Injury  sued  for  was  caused  by  the  carelessness  and  negligence  of  the  party  in- 
lured,  without  proof  of  even  concurring  fault  in  defendant. 

APPEAL  from  the  Twenty -sixth  District  Court,  Parish  of  Jefferson. 
Ro8t,  J. 

Rouee  S:  Qrant  tor  Plaintiff  and  Appellee : 

1.  A  special  plea  waives  the  general  issue.    Hawkins  vs.  N.  O.  P.  A  P.  00.^29  An 
136;  Lesseps  vs.  Wicks,  12  An.  7X9;  Bomar  vs.  L.  N.  ft  8.  R.  Oo.,  42  An.  963. 

2.  Contributory  negligence  is  always  a  matter  of  defence,  and  the  burden  of  prov- 
ing it  is  upon  the  defendant.  Inland,  etc.,  Co.  vs.  Tolson J189  U.  6.  B  661 ;  Ind.  ft 
8t.  L.  B.  U.  Co.  vs.  Horst,  98  U.  6.  B.  291 ;  Bailroad  Co.  vs.  Gladmore,  16  Wall.  401; 
Georgia  Fac.  By.  Co.  vs.  Davis,  9  8o.  Bep.  266. 

3.  A  man  should  not  be  held  responsible  for  statements  m  ade  while  suffering  from 
the  shock  and  pain  of  fatal  injuries.    Inland,  etc.,  Co.  vs.  Tolson,  lil9  U.  8.  &.  661. 

4.  The  conductor  of  a  railway  train  Is  not  a  fellow  servant  of  the  engineer,  flre- 
man  or  brakeman,  and  the  master  Is  lial^le  to  them  for  injiU'lM  sustained.  In 
consequence  of  his  neglect.  Chicago  ft  Milwaukee  B.  B.  Co.  vs.  Boss,  112  I/. 8. 
377 ;  Town  vs.  R.  R.  Co.,  37  An.  632 ;  Gilmore  vs.  N.  Pac.  By.  Cb.,'l8  Fed.  B.  866. *   ' 
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&.  It  was  grots  neglect  of  daty  to  permit  the  fireman  to  operate  the  looomotiye. 
L.  N.  R.  R.  Co.  T8.  Moore,  83  Ey.  675;  Peyton  tb.  Railway  Co.,  41  An.  868. 

6.  The  master  has  no  right  to  expose  the  servant  to  perils  against  which  he  may 
be  guarded  by  proper  diligence.  Hough  vs.  Railway  Co.,  100  U.  8.  R.  217;  7  Am. 
and  Eng.  Ency.  of  Law,  845;  £.  A  T.  H.  R.  Co.  ts.  Gnyton,  88  Am.  and  Eng.  R.  R. 
Cases,  311 ;  Harper  ts.  I.  A  Bt.  L.  R.  Co.,  4  An.  Rep.  852. 

T.  Co-operation  of  a  fellow  servant  in  the  negligence  of  the  master  does  not  re- 
lieve the  master  from  responsibility.  Town  vs.  Railroad  Co.,  37  An.  682;  Tutrix 
TS.  Sellers  A  Co.,  39  An.  1011;  6.  T.  Ry.  Co.  vs.  Cummings,  106  U.  8.  R.  701. 


Fa  rratj  Jonae  A  Kruttschnitt  for  Defendant  and  Appellant : 

1.  PlalntifTs  husband  was  killed  entirely  by  his  own  fault  and  negligence,  while 

coupling  a  freight  train. 

2.  It  there  Was  any  negligence,  it  was  that  of  the  fireman,  or  of  the  fireman  and 
engineer,  who  were  decedent's  fellow  servants.  8ee  Confiict  of  Judicial  De- 
cisions, p.  322;  Hobbs  vs.  Atlantic  A  North  Carolina  Railroad  Company,  44  Am. 
and  Eng.  R.  R.  Cases,  p.  692,  and  notes. 

1^  The  court  below  erred  in  charging  the  jury  that  the  burden  of  proof  to  proTe 
contributory  negligence  was  on  the  defendant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  petition  alleges  (in  substance)  that  Matthew  D. 
Ryan  was  employed  as  brakeman  on  one  of  the  defendant's  freight 
trains,  and,  on  January  10, 1801,  while  coupling  cars,  was  knocked 
down  and  run  over  by  the  train  which  was  being  backed  down  to  be 
coupled.  His  leg  was  cut  off,  and  he  was  otherwise  badly  hurt,  and 
two  days  afterward  died  from  his  injuries.  At  the  time  of  the  acci- 
dent, the  engineer  in  charge  of  defendant's  locomotive  was  not 
upon  his  engine,  and  it  was  being  operated  by  the  fireman.  The 
plaintiff  is  the  widow  of  tlie  said  Ryan,  and  sues  in  her  own  behalf, 
as  well  as  in  behalf  of  her  two  minor  children,  issue  of  her  marriage 
with  said  Ryan,  for  the  recovery  of  the  damages  which  she  and 
they  suffered  from  his  death,  as  well  as  the  damages  he  suffered 
from  his  injuries,  the  action  for  which  survived  to  said  minors.  The 
accident  which  caused  said  Ryan's  injuries  and  death  is  alleged  to 
have  been  due  to  the  gross  fault  and  negligence  of  the  defendant, 
he  being  without  fault  on  his  part. 

The  negligence  and  fault  alleged  is  that  of  the  conductor  in  order- 
ing the  fireman  to  do  the  switching  in  the  absence  of  the  engineer, 
•aid  fireman  being  incompetent  to  handle  the  eng^e,  and  such  in- 
eompetency  being  the  immediate  cause  of  Ryan's  injuries  and  death. 
(R.,  p.  1,  ei  seg.) 
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The  defendant's  answer  is  a  general  denial,  followed  by  two  spe- 
cial pleas,  viz. :  ''  Defendant,  further  answering,  denies  that  the 
death  of  said  Ryan  was  in  any  manner  due  to  negligence,  careless* 
ness  and  want  of  skill  on  the  part  of  defendant  or  any  of  its  eraployees, 

^'And  defendant,  further  answering,  says  that  the  death  of  said  Ryan 
was  due  entirely  to  his  ovm  carelessness  and  negligence.^ ^     (R-9  P*  7)- 

There  was  a  verdict  and  judgment  for  the  plaintiff  for  $6000,  and 
defendant  appealed. 

Obvioasly,  under  these  pleadings,  the  issues  presented  are  three, 
viz. :  (1)  Whether  the  injury  of  Ryan  was  caused  by  the  faalt  of 
defendant;  or  (2)  whether  it  was  caused  solely  by  his  own  faait;  or 
(8)  whether  it  was  caused  by  the  joint  fault  of  boi^h. 

Under  the  facts  of  this  case  we  need  not  discuss  the  question  as 
to  where  lies  the  burden  of  proof  under  the  plea  of  contribatory 
negligence.  On  this  question  there  exists  a  wide  divergence  of 
opinion  among  courts  and  text  writers.  Oooley  on  Torts,  p.  673; 
Pierce  on  Railroads,  —  320;  Bishop  Non-Oont.  Law,  Sec.  470;  Beach 
on  Oont.  Neg.,  p.  432,  Sec.  157;  Wharton  on  Neg,j  Sec.  427;  4  Am. 
and  Eng.  Ency.  of  Law,  p.  92. 

The  facts  of  the  case  are  peculiar. 

No  one  saw  Ryan  at  the  moment  when  the  accident  occurred ,  and 
no  one  was  able  to  state,  of  his  own  knowledge,  how  it  happened. 
The  only  evidence  on  that  point  consists  of  statements  made  by  Ryan 
himself  immediately  after  the  accident,  and  proved  by  plaintiff's 
own  witnesses. 

These  statements,  as  proved  by  three  witnesses  put  on  the  stand 
by  plaintiff,  were  to  the  effect  that,  as  the  train  backed  to  make  the 
coupling,  he  stepped  in  between  the  cars,  holding  the  coupling  pin  in 
position  to  make  it,  when  he  accidentally  dropped  the  pin ;  that  the 
train  was  backing  so  slowly  that  he  thought  he  could  pick  it  up  in 
time ;  that  he  stooped  for  that  purpose,  and,  as  he  did  so,  his  over* 
coat  was  caught  by  the  wheel  of  the  approaching  train,  which  dragged 
him  down  and  caused  the  injury. 

This  evidence  is  contradicted  by  no  witness,  and  does  not  neces- 
sarily conflict  with  any  subsequent  statement  made  by  Ryan  himself. 
The  only  subsequent  statement  made  by  him  on  the  subject  was  the 
bald  and  unexplained  one  that  *^  Myers  (referring  to  the  fireman 
who  handles  the  eng^e)  did  him  up,"  which  might  be  the  simple 
statement  of  a  fact  without  necessarily  attributing  blame. 
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The  evidence  saggests  no  other  plaasible  theory  on  which  the  ac- 
cident can  be  accounted  for.  It  is  proved  that  the  cars,  tracks  and 
conpling  appliances  were  all  in  good  order  and  condition,  and  the 
train  was  properly  and  prudently  handled  in  making  the  coupling. 
It  is  tme  that  the  engine  was  in  charge  of  the  fireman,  owing  to  the 
fact  that  the  engineer  was  called  to  the  station  telegraph  office  to 
receive  his  orders,  which  he  is  required  by  the  rules  of  the  company, 
and  of  railroad  companies  generally,  to  receive  and  receipt  for  in 
person.  But  the  evidence  shows  that  in  railroad  service  the  posi- 
tion of  fireman  is  a  post  of  preparation  for  the  duties  of  an  engineer; 
that  Myers  had  occupied  the  place  for  a  considerable  period;  that  he 
had  had  experience  in  the  handling  of  engines;  that  he  was  compe- 
tent for  such  service,  and  stood  in  rank  for  speedy  promotion  to  the 
position  of  engineer. 

Moreover,  it  does  not  appear  that  he  committed  the  slightest 
fault  in  the  handling  of  the  train  on  this  occasion.  It  is  true  one 
witness,  when  asked  at  what  rate  of  speed  the  cars  were  moving, 
answered,  '^I  suppose  four  or  five  miles  an  hour,  perhaps  less;" 
but  this  statement  can  not  refer  to  the  speed  at  the  moment  of 
reaching  the  coupling  point,  because  it  would  be  in  conflict  with  all 
the  other  evidence  in  the  case,  which  shows  that  the  movement  was 
slow  and  the  cars  did  not  strike  hard  in  meeting. 

This  statement  of  the  evidence  decides  the  case  and  leaves  room 
for  no  comment  beyond  the  expression  of  surprise  that  we  should 
be  called  upon,  on  such  facts,  to  reverse  a  verdict  and  judgment 
against  the  defendant,  which  seems  to  us  to  have  established  both 
the  special  averments  of  its  answer  that  the  death  of  Ryan  was  not 
caused  by  any  fault  of  its  own  or  of  its  employees,  and  that  it  was 
^^  due  entirely  to  his  own  carelessness  and  negligence." 

It  is  therefore  adjudged  and  decreed  that  the  verdict  and  judg- 
ment appealed  from  be  annulled  and  set  aside,  and  that  there  be 
judgment  in  favor  of  defendant,  and  rejecting  the  demand  of  plain- 
tiff at  her  cost  in  both  courts. 


No.  10,019. 
Thb  Statb  of  Louisiana  vs.  Lbwib  0.  Gabibaldi. 

A  eity,  under  the  power  to  regulate  markets,  may  adopt  such  regulations  as  ar« 
necessary  tor  the  preservation  of  public  health  and  conducive  to  the  public 
Interest. 
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But  one  who  complies  with  all  the  requirements  of  the  ordinances  of  the  council 
of  a  police  and  sanitary  character  can  not  be  required  to  produce  the  written 
consent  of  a  majority  of  the  property  owners  within  600  feet  of  the  place  se- 
lected to  open  a  private  market. 

The  State  government  may  delegate  to  a  municipal  corporation  part  of  Its  own 
powers.  These  ;powers  can  not  be  delegated  or  vicariously  exercised  unless 
the  authority  to  delegate  is  specially  granted  by  the  Legislature,  nor  can  the 
municipal  corporation  divest  itself  of  the  discretion  vested  by  the  statute. 

APPEAL  from  the  Second  Recorder's  Oonrt  for  the  Parish  of  Or- 
leans.    AuooiUj  J. 


Branch  K.  Miller  for  Plaintiff  %nd  Appellee : 

Ordinances  which  provide  that  it  shall  be  unlawful  for  any  one  to  set  up  or  estab- 
lish a  private  market  without  permission  of  the  City  Oouncll,  granted  on  a 
written  petition,  accompanied  by  the  written  consent  of  the  property  owners 
of  the  vicinity,  which  provides  also  that  the  building  In  which  the  private 
market  is  conducted  shall  be  properly  flagged  and  ventilated,  shall  have  a 
superficial  area  of  10x16  feet,  shall  be  16  feet  high,  and  the  sides  of  which  shall 
be  10  feet  from  any  dwelling  house,  are  constitutional  and  legal. 

When  an  ordinance  Is  passed  under  express  legislative  authority,  there  is  no 
power  in  the  courts  to  examine  the  qrestion  of  Its  reasonableness;  it  is  only 
where  an  ordinance  is  passed  under  a  general  or  Implied  power  that  the 
question  of  reasonableness  vel  non  is  subject  to  judicial  review.  11  Am.  and 
Sng.  Corp.  Cases,  424;  60  Oal.  82;  12  Minn.  49;  29  111.  317. 


W.  J.  Wagueapack  and  Jo$»  F.  PocM  for  Defendant  and  Appellant : 

1.  It  Is  a  breach  of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  to  empower  any  man  or  body  of  men,  at  his  or  their  absolute  and  unre- 
strained discretion,  to  give  or  withhold  permission  to  carry  on  a  lawful  busi- 
ness  in  any  place  whereby  unjust  and  illegal  discrimination  is  made  possible. 
Tick  Wo  vs.  Hopkins,  118  U.  8.  356;  6  Sup.  Ot.  Bep.  1069;  State  vs.  Mahner,  43  ^n. 
496;  9  South.  Bep.  480;  City  of  Baltimore  vs.  Badecke,  49  Md.  217. 

2.  Under  the  terms  of  Act  1 16  of  1888,  the  City  Council  can  vest  neither  themselves 
nor  the  property  owners  within  600  feet  of  private  markets  with  the  arbitrary 
power  to  prohibit  private  markets  in  the  populous  districts  of  the  city  of  Sew 
Orleans,  nor  have  they  the  right  to  create  a  monopoly.  Acts  1888,  No.  116; 
Const,  of  La.j  Art.  258. 

B.  The  City  Council  can  not,  under  pretext  of  regulating,  pass  ordinances  which 
are  unreasonable,  vexatious,  oppressive,  in  restraint  of  trade  or  vUra  rires. 
14Bng.  and  Am.  Bncy.  of  Law,  462;  16  Pick.  121, 125;  88111.416;  29111.317;  46111. 
488;  45  N.  J.  L.  810;  7  Paige,  261. 

4.  Whether  an  ordinance  be  or  not  reasonable  is  a  question  of  law  for  the  court. 
Dillon's  Mun.  Corp.,  pp.  312,  896,  404,  Sec.  827;  Angell  and  Ames  on  Corp.,  Sec. 
367 ;  15  Pick.  121 ;  26  N.  J.  296. 

6.  An  ordinance  which  requires  the  building  in  which  a  private  market  is  to  be 
kept  to  have  a  ceiling  16  feet  high,  to  be  flagged,  to  be  10x15  feet  In  superficial 
area,  and  both  sides  thereof  to  stand  at  a  distance  of  lOXeet  from  any  dwell* 
ing,  is  unreasonable  and  vexatious,  in  restraint  ^of  trade  and  yltro  viret,  and. 
under  the  guise  of  regulating,  in  reality  prohibits  private  markets. 
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1  The  defendant's  private  market  haying  been  establlsbed  on  the  faith  of  Ordi- 
nance 4145, 0.  8.,  and  being  not  f^  naisance  per  m,  can  not  be  destroyed  by  the 
subsequent  passage  of  Ordinances  5748  and  5798.  0.  8.  Am.  and  Eng.  Sncy.  of 
Law,  Vol.  15,  p.  1179;  Barthet  vs.  New  Orleans,  24  Fed.  Bep.  583;  14  Mich.  41. 


The  opinion  of  the  conrt  was  delivered  by 

Breaux,  J.  The  law-making  power  having  authorized  the  City 
Ck>ancil  of  New  Orleans  to  pass  such  ordinances  for  the  government 
and  regulation  of  private  markets,  as  they  may  in  their  discretion 
deem  proper,  and  having  vested  them  with  authority  for  their  en- 
forcement subject  to  certain  limitations.  The  City  Council  adopted 
Ordinance  5748,  0.  8.,  amending  Ordinance  5798,  prohibiting  the 
establishment  of  a  private  market  for  the  sale  of  meat  or  other  com- 
estibles, except  fruits,  without  permission  previously  obtained  on  a 
petition,  with  the  written  consent  of  a  majority  of  the  property 
owners,  within  six  hundred  (600)  feet  of  the  place  selected  to  open  a 
private  market,  and  further  prohibiting  said  market,  unless  the 
building  has  proper  flagging  and  ventilation,  and  measures  not  less 
than  ten  (10)  by  fifteen  (15)  feet  in  area,  and  sixteen  feet  in  height, 
and  with  no  dwelling  On  either  side  nearer  than  ten  feet. 

From  the  sentence  and  judgment  finding  him  guilty  of  having 
violated  the  said  ordinances  and  condemning  him  to  pay  a  fine  of  $10 
defendant  appeals. 

The  following  are  the  agreed  facts : 

The  defendant  carries  on  a  private  market,  in  a  building  measur- 
ing twenty  feet  in  width  by  thirty  feet  in  depth,  having  three  open- 
ings in  front  eleven  feet  in  height  by  four  in  width,  and  two  doora 
in  the  rear,  ten  feet  high  by  three  and  one-half  feet  wide,  opening 
on  a  yard  forty  feet  in  depth. 

The  floor  of  the  building  is  of  wood. 

It  is  a  three-story  building,  flfty-five^  feet  in  height,  the  lower 
ceiling  being  eleven  feet  from  the  floor;  it  is  one  of  a  continuous  row 
pf  buildings,  with  ceilings  about  the  same  height,  separated  by  a 
/dugle  waU  between  each  tenement. 

On  one  side  of  the  private  market  is  a  boarding  house,  nearer  than 
ten  feet,  and  on  the  other  a  warehouse  in  which  goods  are  stored. 

It  is  in  a  populous  district  of  the  city.  ' 

,.  The  defendant  has  paid  his  license. 

It  is  further  admitted  that  he  has  complied  with  the  ordinances 
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relative  to  private  markets  preceding  those  under  which  he  is 
prosecuted,  and  that  he  established  'his  said  private  market  long 
prior  to  the  adoption  of  the  said  ordinances. 

Testimony  was  admitted  to  prove  that  wooden  flooring  is  pref- 
erable, as  being  more  healthy  to  stand  on,  than  on  flagging.  It  was 
shown  that  slats  or  planks  are  used  to  stand  on,  on  flagged  floors. 

The  plaintiff  controverted  this  testimony  and  examined  witnesses, 
who  testified  with  some  particularity,  with  reference  to  the  un- 
healthiness  of  wooden  floors  and  their  inferiority  in  many  respects 
to  pavement  in  a  market  house. 

The  defendant's  plea  in  bar,  flled  preliminarily,  was  overruled,  in 
which  he  urged  that  the  ordinance  under  which  the  prosecution  was 
instituted  confers  arbitrary  power  on  certain  property  owners  to 
give  or  withhold  [their  [consent,  and  is  an  unjust  discrimination,  a 
monopoly  and  a  grant  of  exclusive  privilege  in  violation  of  the  Con- 
stitution of  the  United  States  and  of  this  State. 

That  they  are  prohibitive,  and  favorable  to  the  lessees  of  the  stalls 
in  the  public  markets. 

That  the  ordinances  themselves  violate  the  act  of  the  Legislature, 
No.  116  of  1888,  authorizing  the  government  and  regulation  of  pri- 
vate markets.  That  to  compel  him  to  carry  on  his  private  market 
in  a  building  with  paved  floor,  with  the  dimensions  required  by  the 
ordinance,  is  unreasonable  and  oppressive,  ultra  vires. 

That  his  private  market  was  authorized  by  Ordinance  No.  145,  and 
his  rights  as  the  keeper  of  a  private  market  can  not  be  affected  by 
subsequent  ordinances. 

The  Legislature  has  often  delegated  authority  to  municipal  corpo- 
rations to  impose  restraint  upon  the  vending  of  fresh  meat  and  vege- 
tables. 

It  has  frequently  been  the  cause  of  litigation,  but  it  has  generally 
been  held  to  be  reasonable. 

With  reference  to  private  markets,  the  power  to  prohibit  their 
establishment  within  a  certain  number  of  squares  of  the  public  mar- 
kets was  ably  opposed  in  the  courts.  It  is  now  settled  that  there 
was  no  ground  of  complaint  of  the  violation  of  a  private  right. 

The  right  of  the  sovereign  to  exercise  the  police  power  to  main- 
tain the  cleanliness  and  salubrity  of  a  city  does  not  admit  of  question. 

Markets  require  restraint  to  prevent  their  becoming  injurious  to 
the  public. 
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AU  regnlations  requiring  ventilation  of  the  building  in  which  mar- 
kets are  opened ;  about  laying  of  floors,  and  ordering  that  reasonable 
space  be  provided  between  the  buildings,  adopted  in  the  interest  of 
public  health,  are  unobjectionable — if  not  arbitrary,  and  if  they  do 
not  discriminate  against  private  rights. 

If,  however,  the  defendant  were  to  comply  with  all  the  regulations 
emanating  from  the  Council  relating  to  private  markets,  to  which 
we  have  just  referred,  he  would  still  have  to  present  a  petition  to 
the  Council,  with  the  written  consent  of  a  majority  of  the  property 
owners  within  600  feet  of  the  places  elected  to  open  a  market ;  other- 
wise it  would  not  be  possible  for  him  to  continue  his  business. 

The  consent  of  certain  property  owners  is  made  an  absolute  con- 
dition to  granting  the  right. 

The  Council's  discretion  in  governing  and  regulating  private  mar- 
kets does  not  authorize  them  to  confer  the  right  on  the  majority  of 
these  property  owners  to  determine  whether  a  proposed  market 
shall  be  opened. 

The  special  law  under  which  the  ordinances  were  adopted  pro- 
vides that  the  Council  shall  not  prohibit  private  markets  within  the 
populous  districts  of  the  city. 

It  may  be  that  the  property  owners  will  refuse  their  signatures^ 
without  sufficient  cause,  and  thereby  prevent  the  establishment  of  a 
private  market  despite  the  rights  guaranteed  under  the  terms  of  the 

statute. 

Certain  police  power  is  vested  in  the  Council  to  make,  ordain  and 
establish  all  manner  of  wholesome  and  reasonable  ordinances  not 
repugnant  to  the  Constitution,  as  they  shall  judge  to  be  for  the  good 
and  welfare  of  the  public. 

The  responsibility  is  with  them,  and  the  authority  can  not  be  dele- 
gated to  a  majority  of  property  owners  of  a  locality. 

**Nor  can  this  power  be  delegated  to  private  citizens.''  A.  and 
E.  Enc.  of  Law,  Vol.  16,  p.  1004. 

The  City  Council  are  the  trustees  appointed  to  (legislate  and  ad- 
minister in  their  representative  capacity,  and  can  not  divest  them- 
selves of  their  responsibility  by  requiring  that  the  consent  of  prop- 
erty owners  be  obtained  to  open  a  legitimate  business.  Cooley 
Const.  Limitations,  p.  249. 

The  legislature  in  the  act  of  incorporation  has  not  conferred  upon 
the  council  the  power  of  delegation  in  the  manner  proposed. 
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The  representative  Bystem  i8  a  sabstantive  and  valuable  inatitation 
In  organized  politics.  It  must  maintain  its  protecting  authority 
against  nnjust  discrimination  and  arbitrary  action. 

The  legislative  powers  delegated  are  regarded  as  troste  and  are 
not  subject  to  be  delegated  by  those  to  whom  it  is  confided.  Ameri- 
can and  English  Ency.,  p.  1048,  Vol.  16. 

''An  ordinance  of  a  municipal  corporation  which  violates  any  of 
the  recognized  principles  of  legal  and  equal  rights  is  necessarily  void 
so  far  as  it  does  so."    State  vs.  Mahned  et  al.,  43  An.  496. 

One  of  the  conditions  imposed  being  illegal  the  plaintiff  can  not 
maintain  its  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  the  suit  of 
the  city  against  the  defendant  be  dismissed,  with  costs  of  both  courts. 


No.  11,044. 
The  Statb  op  Louisiana  vs.  Bat  Vaughn. 

1.  In  case  evidence  is  admitted  to  the  jury  over  the  defendant's  objection,  In  refer- 
ence to  the  larceny  of  goods  which  are  not  specially  mentioned  In  the  indict- 
ment, the  verdict  will  not  set  same  aside  on  that  account,  If  there  appears  to 
be  no  doubt  of  the  larceny  of  the  goods  mentioned  having  been  established  at 
a  time  when  the  accused  was  the  burglarious  occupant  of  the  premises  upon 
which  the  larceny  was  effected. 

2.  Proof  thfkt[another  person  has  been  or  Is  being  prosecuted  for  the  same  oifenoe 
is  incompetent  and  Inadmissible,  inasmuch  as  it  does  not  go  to  the  question  of 
the  previous  acquittal  or  conviction  of  the  accused. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge.     Buckner,  J. 

W.  H,  Rogers  J  Attorney  Qeneral,  for  the  State,  Appellee. 


T.  A,  Moore,  Wm,  Duncan  and  L.  E.  Droz,  for  Defendant  and  Ap- 
pellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    The  defendant  probeoutes  this  appeal  from  a  verdict 
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and  jnds^ent  convicting  him  of  burglary  and  grand  larceny,  under 
which  he  was  sentenced  to  one  year's  imprisonment  at  hard  labor 
in  the  penitentiary,  placing  his  reliance  for  relief,  principally,  upon 
two  bills  of  exception  reserved  daring  the  trial. 

In  this  conrt  the  defendant's  counsel  filed  an  assignment  of  errors, 
viz.:  (1)  that  the  record  does  not  show  that  the  accused  ''was 
present  in  court  during  the  entire  trial"  and  when  the  verdict  was 
rendered ;  (2)  that  the  record  does  not  show  that  the  information 
was  filed  with  leave  of  the  court. 

But,  as  no  argument  is  presented  in  support  of  this  assignment, 
these  alleged  errors  may  be  considered  to  have  been  abandoned; 
and  an  examination  of  the  record  satisfies  us  that  the  claim  is  not 
meritorious. 

With  regard  to  the  first  bill  of  exception  we  find  that  the  follow- 
ing is  a  fair  statement  of  the  questiou  in  dispute,  viz. : 

The  information  in  one  count  charges  the  defendant  with  having 
burglariously  entered  the  store  and  warehouse  of  Garig,  Reddy  & 
Co.  in  the  night-time  with  intent  to  steal  the  goods  and  property  of 
said  firm ;  and,  in  another  count,  he  is  charged  with  having  stolen 
while  in  said  storehouse  certain  enumerated  articles,  the  respective 
values  of  each  being  given  in  detail — ^it  being  concluded  by  the 
phrase  ''  and  other  articles  of  merchandise  of  total  value  exceeding 
$100." 

During  the  progress  of  the  trial,  evidence  was  offered  on  the  part 
of  the  prosecution,  and  admitted  to  the  jury  over  the  objection  of 
the  defendant's  counsel,  and  which  was  to  the  effect  that  the  ac- 
cused had  stolen,  on  the  occasion  referred  to,  articles  which  were 
not  specifically  enumerated  and  described  in  the  information. 

The  trial  judge  states  that  in  his  charge  to  the  jury  he  explained 
to  them  fully  that  it  was  their  duty  to  restrict  their  finding  to  the 
particular  items  set  out  in  the  information,  and  not  to  consider  any- 
thing not  therein  mentioned ;  and  to  which  charge  the  defendant 
made  no  objection. 

As  thus  presented  the  question  is  somewhat  8ui  generis. 
There  seems  to  be  no  doubt  of  the  guilt  of  the  accused,  in  so  far 
as  the  larceny  of  the  property  that  is  described  in  the  information  is 
concerned;  and,  apparently,  none  of  the  burglarious  entry  of  the 
accused. 
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Hence,  it  seems  to  us  manifestly  improper  to  set  aside  the  verdict, 
conceding  for  the  argument  that  the  evidence  complained  of  was 
incorrectly  admitted. 

It  was  doubtless  on  this  theory  that  the  judge  gave  the  jury  the 
instructions  he  did. 

If  the  case  were  stripped  of  the  features  we  have  jusc  alluded  to, 
we  should  find  no  difficulty  in  reversing  the  verdict;  but,  under  the 
circumstances,  it  is  our  opinion  justice  has  been  done ;  particularly, 
as  the  jury  recommended  the  accused  to  the  mercy  of  the  court,  afkd 
the  judge  only  pronounced  sentence  against  him  of  one  year's  im- 
prisonment. 

The  case  stated  falls  within  that  exceptional  class  of  cases  covered 
by  State  vs.  McFarlan,  42  An.  803,  though  not  predicated  upon  the 
same  grounds  as  that  case  was. 

The  second  bill  of  exceptions  is  clearly  untenable,  based  as  it  is 
upon  the  trial  judge's  refusal  to  permit  the  defendant  to  prove  that 
other  parties  had  been  contemporaneously  indicted  for  the  commis- 
sion of  the  same  crime  as  that  which  was  charged  against  him. 

It  is  not  possible  to  perceive  in  what  way  such  prosecution  ?  could 
affect  the  prosecution  against  him.  The  State  is  certainly  under  no 
obligation  to  proceed  against  each  one  of  several  suspects,  sepa- 
rately; nor  does  the  fact  that  she  has  thus  elected  to  proceed  im- 
pair her  right  to  proceed  against  others  at  the  same  time,  or  at  a 
subsequent  time. 

The  defendant's  objection  does  not  go  to  the  question  of  the  ad- 
missibility of  evidence  tending  to  prove  his  previous  acquittal  or 
conviction  of  the  crime  charged,  and  the  evidence  ofiFered  was  clearly 
incompetent. 

The  defendant  has  failed  to  make  out  a  case  for  relief. 

Judgment  affirmed. 


No.  11,006. 
i  aaaoiij     Mrs.  Sarah  Nicol  vs.  The  Illinois  Central  Railroad  Company* 

fm  ImI  ^^  agaioHt  the  lawful  owner,  the  possessor  of  ImmoTable  property  must  be  pro  • 
tected  against  the  unlawful  disturbance  of  his  possession. 

Public  order  and  the  highest  interest  of  society  demand  that  no  Tiolence  shall  be 
done  to  one  in  peaceable  possession  of  property. 

In  action  for  dama@:es  for  trespass  and  destruction  of  property,  the  title  to  the 
property  may  be  offered  in  cTidence  in  aid  of  the  proof  of  peaceable  possession. 
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APPEAIi  from  the  Eighteenth  District  Court,  Parish  of  Tangipahoa. 
Thtnnpwn,  J. 


Reid  4t  Reid  and  8.  D.  Ellis  for  Plaintiff  and  Appellee : 

The  highest  standard  of  damages  will  be  adopted  to  punish  the  wrong-doer,  when 
the  proof  shows  a  wanton  and  malicious  trespass.  1  R.  140;  13  An.  102;  13  An.  116; 
39  An.  2U ;  30  An.  926 ;  34  An.  1158. 

The  actnal  damages  proved  by  plaintiff  is  correctly  found  by  the  District  Judge,  and 
amounts  to  about  $800.  But  his  award  of  only  $200  punitory  damages  is  wholly 
Inadequate,  and  should  be  increased,  under  plaintiff's  prayer  to  amend  the 
Indgment.  A  general  judgment  for  $5000,  as  prayed,  without  separation  Into 
actual  and  punitory  damages,  will  be  a  just  award,  and  will  align  thisoase  with 
all  the  other  decisions  of  this  court  on  the  subject  of  wilful  trespass. 

FlTe  thousand  dollars  damages  against  a  rich  corporation  will  not  be  ezcessire, 
when  this  measure  has  been  adopted  in  suits  against  Indiyiduals,  under  like 
circumstances. 


IF.  B,  Kemp  and  Qirault  Farrar  for  Defendant  and  Appellant : 

1.  That  this  is  a  petitory  action  is  clear  from  the  following  indicia: 
(a)  Plaintiff  claims  ownership  simply. 

(6)  She  offered  in  eyidence  titles  to  support  her  ownership. 

(c)  She  sued  a  lessee  in  possessiovof  the  rea. 

(tf)  The  judgment  decreed  that  the  plaintiff  "  recoTer  the  property  in  contest." 

C.  P.,  Arts.  5,  54,  43,  44 ;  Irwin  TS.  Bledsoe,  33  An.  619. 

2.  Being  a  petitory  action  plaintiff  must  show  title  against  the  world.  C.  P.,  Art. 
44;  Murray  ts.  Bossier,  10  M.  292;  Hcmpkin  ts.  Britain,  12  Rob.  46;  Meeker  tb. 
Williamson,  4  M.  625. 

i.  The  loctuin  quo  is  too  indefinite  for  Identity,  and  all  evidence  should  haye  been 
excluded.  The  demands  of  the  petition  could  only  be  carried  out  by  hearing 
parol  testimony.    C.  C,  Arts.  2440,  2276;  McKenzie  vs.  Bacon,  40  An.  157. 

4.  The  yery  evidence,  so  far  from  proving  ownership,  tends  to  prove  only  a  per* 
sonal  servitude  in  Benjamin  Weil,  a  perfect  usufruct.  Civil  Code,  Arts.  533, 534, 
646,606. 

5.  The  right  of  way  grant  by  Benj.  Weil  to  the  N.  O.,  J.  &  G.  N.  B.  R.  Co.,  in  1854,  con- 
tains no  reservation  of  any  **  perpetual  right "  to  any  lot  or  parcel  of  ground  or 
of  any  servitude  thereon.  This  grant  carried  with  It  by  necessary  implication 
everything  upon  the  land  contained  in  the  right  of  way  grant.  Rorer  on  Rail- 
roads, Vol.  1,  pp.  422,  42.3,  and  authorities. 

6.  There  being  no  evidence  of  ownership  In  plaintiff  of  the  locus  in  quo,  and  there 
being  no  other  real  right  set  up,  the  judgment  must  bo  reversed. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.    The  plaintiff  alleges  that  she  is  the  owner  of  a  cer- 
tain lot  of  ground  on  which  a  building  has  stood  for  more   than 
thirty  years,  situated  in  Areola,  Tangipahoa  parish,  fronting  on  the 
62 
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niinois  Central  Railroad,  formerly  the  New  Orleans,  Jackson  & 
Great  Northern  Railroad,  and  occupied  by  Alfred  Rhody  Jnne  26, 
1878,  and  that  she  had  been  in  peaceable  possession  of  said  property 
for  more  than  thirty  years  prior  to  October,  1890;  that  in  said  month 
of  October,  said  house  was  burned  to  the  ground,  and  that  in 
the  month  of  November  of  said  year  1890  she  was  proceeding  to 
rebuild  said  house,  and  for  this  purpose  had  employed  a  car- 
penter, had  purchased  lumber,  bricks  and  other  materials,  and 
placed  the  same  on  said  lot  of  ground ;  that  the  foundation  of  said 
building  was  laid  when  the  defendant  corporation,  domiciled  in  the 
city  of  New  Orleans,  through  its  agents  and  employees,  acting  under 
instructions  from  its  officers,  forcibly  and  unlawfully  entered  on  said 
lot  of  ground,  ejected  the  workmen  of  petitioner,  removed  and  de- 
stroyed the  brick  and  other  building  material  placed  thereon  to  be 
used  in  the  construction  of  said  store  house. 

She  avers  that  she  was  receiving  $25  per  month  rent  for  said  house, 
and  when  rebuilt  could  have  leased  it  for  a  larger  sum. 

She  prays  for  damages  for  the  loss  and  destruction  of  the  material, 
for  vexation,  annoyance,  and  the  wanton  trespass  by  said  defendant 
corporation,  aggregating  $6000. 

The  defendant  corporation  in  its  answer  claims  title  to  said  prop- 
erty as  being  within  the  limits  of  the  right  of  way  granted  to  it. 

It  insists  that  the  action  is  a  petitory  one,  and  that  the  plaintiff 
has  shown  no  title  to  the  property  ss  against  the  world. 

The  recitals  of  ownership  by  the  plaintiff  are  only  incidental  to 
the  possession  which  she  alleges,  and  which  she  claims  had  been 
disturbed  by  the  defendant  corporation.  Her  titles  to  the  property 
were  received  in  evidence  over  the  objections  of  the  defendant. 
The  titles  to  the  property  were  proper  evidence  to  show  possession 
and  in  aid  of  her  allegations  that  she  had  been  in  possession  for  more 
than  thirty  years.  The  objections  went  only  to  the  effect  of  the  ev- 
idence. Whether  the  defendant  owned  the  property  or  not,  it  was 
not  justified  in  disturbing  the  possession  of  the  plaintiff,  and  forcibly 
and  unlawfully  destroying  the  material  which  she  had  placed  on  the 
lot,  even  destroying  that  portion  of  the  building  in  course  of  erec- 
tion. 

There  was  judgment  for  the  plaintiff  for  the  sum  of  $250  attorney's 
fees,  $80  for  damage  to  material,  $200  as  punitory  damages,  and  $25 
per  month  from  November,  1 890,  until  the  final  termination  of  the 
suit. 
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The  defendant  has  appealed. 

There  is  no  real  conflict  in  the  testimony.  The  plaintiff  was  a 
poBsessor  of  the  property,  and  the  allegations  in  her  petition  as  to 
the  onlawfol  acts  of  the  defendant  corporation  are  fully  sustained  by 
the  evidence. 

The  courts  were  open  to  defendant  to  assert  and  prove  title  to 
this  property.  It  ignored  their  existence,  and  took  the  law  in  its 
own  hands. 

The  law  jealously  protects  the  possession  to  propertv  against  in- 
vasion and  violence.  It  punishes  with  severity  the  trespasser,  al- 
though he  may  believe  he  has  some  right  which  he  can  enforce  by 
violence.  Public  order  and  the  highest  interest  of  society  require 
that  no  violence  shall  be  done  to  one  in  peaceable  possession  of 
property.  As  against  the  lawful  owner,  the  possession  of  immovable 
property  must  be  protected  against  the  unlawful  disturbance  of  his 
possession. 

The  acts  of  the  defendant  were  without  the  slightest  palliation  or 
excuse. 

While  we  may  differ  from  the  trial  judge  in  his  apportionment  of 
damages,  we  are  of  the  opinion  that  the  amount  allowed  is  not  ex- 
cessive for  actual  loss  and  the  annoyance  and  vexation  to  the  plain- 
tiff by  the  unlawful  conduct  of  defendant. 

Judgment  affirmed. 


No.  11,066. 

The  State  ex  rel.  Fbancis  Carrbau  vs.  The  Judges  op  the 

Court  of  Appeals  for  the  Parish  of  Orleans. 

lo  a  sticcesston  tbat  has  been  administered  and  the  whole  succession  ordered  to 
be  put  in  possession  of  the  heirs,  and  the  executor  ordered  to  retain  an  amount 
to  pay  the  debts,  this  amount  is  the  sum  to  be  distributed  and  Is  the  test  of 
Jarisdiction  on  an  appeal  from  a  final  account  to  which^there  were  oppositions 
and  upon  which  judgment  was  rendered  after  putting  the  heirs  in  possession 
of  the  succession  property. 

A  PPLICATION  for  Mandamus. 


B.  R,  Forman  and  C.  Forman  for  the  Relator : 
1.    The  Supreme  Court  of  Louisiana  has  not,  and  therefore  the  Court  of  ilppealB 

for  the  Parish  of  Orleans  has  Jurisdiction  of  an  appeal  from  a  Judgment  uf  an 
executor's  account  when  the  fund  remaining  to  be  distributed  is  less  than  $2000, 

and  the  oppositions  are  for  less  than  that  amount.    Sue.  Duran,  34  An.  585; 

Sue.  McDowell,  35  An.  1025;  Sue.  Gohs,  37  An.  438. 
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3.  The  foregoing  is  bo,  especially  when  the  case  is  one  of  a  perfectly  solTent  e0* 
tate  in  which  no  one  has  interest  to  oppose  more  than  enough  to  meet  hi« 
claim;  and  also  when  there  are  Judgments  unappealed  from  ordering  the  dim^ 
tribution  of  all  the  estate  except  enough  to  meet  oppositions  amounting  to  m. 
capital  of  less  than  $3000.    Sue.  Gohs,  87  An.  438. 


Oeo.  H.  Thiard  for  the  Respondents : 

The  Supreme  Court  alone  has  Jurisdiction  of  an  appeal  from  a  judgment  dis- 
posing of  oppositions  to  an  executor's  account  when  the  total  of  the  estato 
or  the  fund  to  be  distributed  in  the  case  exceeds  $2000  exclusive  of  interest. 
Art.  81,  Constitution  of  1879;  Brierre  vs.  Creditors,  48  An.  433. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  This  is  an  application  for  a  writ  of  mandamiis  to 
compel  the  respondents  to  take  jurisdiction  and  try  the  opposition 
to  final  account  in  the  succession  of  Mrs.  John  Carreau. 

The  estate  is  solvent. 

The  testamentary  executors  filed  a  provisional  account  showing^ 
the  assets  of  the  succession  to  be  $54,674.75,  and  the  liab'litieB 
$8633.85.  There  are  only  two  heirs.  One  approved  the  provi- 
sional account;  the  other,  the  relator,  opposed  it,  except  as  to  the 
claims  of  two  creditors. 

The  account  was  homologated,  and  the  funds  ordered  distributed 
in  so  far  as  not  opposed. 

The  executors  filed  a  second  and  final  account,  showing  liabilitieB 
$1142.85.  In  this  was  included  the  sum  of  $1000  to  be  paid  to  Marie 
Annie  Debat.  This  item  the  relator  opposed,  and  abandoned  his 
opposition  to  the  other  items  opposed  in  the  provisional  account. 

On  the  *iSOth  of  November,  1890,  a  judgment  was  rendered  putting 
the  heirs  in  possession  of  the  whole  of  the  estate  with  the  exception 
of  the  amount  required  to  pay  the  liabilities,  which  amount  was 
ordered  to  be  retained  by  the  executors. 

The  oppositions  to  the  provisional  and  the  final  account  were  tried 
together,  and  there  was  one  judgment  signed  1st  of  June,  1891,  dis- 
missing the  oppositions  of  relator,  maintaining  the  opposition  of  the 
City  of  New  Orleans  for  taxes  for  the  years  1889,  1890,  with  interest 
and  costs,  and  maintaining  the  opposition  of  Mercedes  Wades  for 
$257  and  costs,  and  ordering  the  accounts  as  amended  to  be  finally 
approved  and  homologated  and  that  the  fands  be  distributed  ac- 
cordingly. 
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From  this  judgment  the  relator  appealed. 

The  executors  had  complied  with  the  judgment  homologating  the 
provisional  account,  which  is  shown  by  the  final  account,  exhibiting 
the  liabilities  of  the  succession  at  $1142.85,  which  includes  an  item 
of  $1000  to  be  paid  to  Miss  Marie  Annie  Debat  which  did  not  appear 
on  the  proYisional  account. 

The  whole  succession  having  been  placed  by  a  judgment  in  the 
possession  of  the  heirs,  less  the  amount  to  pay  liabilities  to  be  left  in 
the  hands  of  the  executors,  this  sum  is  the  amount  to  be  distributed 
and  is  the  test  of  jurisdiction. 

The  amounts  of  the  several  oppositions  which  were  recognized 
by  the  judgment  homologating  the  account,  added  to  the  sum  of 
$1142.85,  give  an  amount  less  than  $2000,  below  the  lower  limit  of 
our  jurisdiction.  Sue.  of  Duran,  84  An.  585;  Sue.  of  McDowell,  85 
An.  1025 ;  Sue.  of  Oohs,  87  An.  428. 

It  is  tjierefore  ordered  and  decreed  that  the  rule  granted  herein 
be  made  absolute,  and  a  peremptory  mandamus  issue  as  prayed  for. 


CASES 


ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT  MONROE, 

IN 

JUNE,    1892. 


JUDGES  OF  THE  COURT  ; 


♦  HON.  FRANCIS  T.  NICHOLL8.  Chi^  Justtct. 
HON.  CHARLES  E.  FENNER, 
HON.  LYNN   B.  WATKINS, 
HON.  SAMUEL  D.  McENERY, 
HON.  JOSEPH    A.  BREAUX, 


} 


Assoeiait  yuttiett. 


44 

44  8B6| 
,  44  833; 

45  631 

46  1079( 


No.   1269.  I*"**' 

John  W.  Mitchell  vs.  Dalton  &  Dai/ton. 

1.  An  order  on  an  application  for  a  respite  that  all  proceedings  of  creditors 
against  the  debtor  be  stayed  Is  neither  entirely  nor  partially  rcToked  by  the 
subsequent  granting  by  the  same  Judge  of  an  attachment  to  a  creditor  who, 
pending  the  stay,  and  utterly  ignoring  It  and  the  respite  proceedings  In  his 
pleadings,  brings  a  suit  for  bis  Individual  benefit. 

X.  Allegations  In  the  petition  of  the  attaching  creditor  made  at  such  time,  under 
such  circumstances,  In  such  manner  and  for  such  a  purpose,  that  the  respite 
debtor  Is  InsolTent,  and  that  he  has  or  is  about  to  defraud  his  creditors,  do  not 
bring  the  case  under  the  principles  announced  In  the  case  of  Williams  ts.  Judge, 
12  An.  7a. 

t.  An  order  for  an  attachment  glyen  under  such  circumstances  was  ImproTldently 
granted,  and  on  motion  and  exception  the  attachment  should  be  dlssolyed  and 
the  suit  Itself  dismissed. 

*  Appointed  on  27th  day  of  May,  1892. 
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\  PPEAL  from  the  Sixth  District  Ooart,  Parish  of  Morehoose. 
Bairdf  J. 


A 


D.  M,  Scholars  for  Plaintiff  and  Appellant : 

A  creditor  baa  a  right  to  sae  his  debtor  and  to  aefse  his  property,  notwithstandtagr 
an  order  staying  proceedings.  42  An.  71;  1  O.  M.  611;  1  M.  (N.  8.)  438,  240;  2  If. 
(N.  8.)  829;  12  An.  182. 

**  The  law  considers  as  bankrupts  those  who  have  obtained  a  respite."  2  N.  3. 339; 
8  B.  403,  410. 

**  A  respite  is  a  prirllege  granted  to  a  debtor  and  always  derogatory  to  the  rights 
of  creditors  who  are  in  the  minority,  by  changing  their  contracts  without  con- 
sent on  their  part.  Effect  should  not  be  glren  to  it  unless  obtained  under  strict 
observance  of  law."    3  M.  (K.  8  )  US. 

A  debtor  who  by  some  act  has  laid  himself  liable  to  attachment  can  not,  by  apply- 
ing for  a  respite,  defeat  a  creditor  in  the  exercise  of  this  remedy. 
While  the  single  fact  of  insolvency  of  a  merchant  Is  not  ground  for  attachment^ 
there  certainly  is  nothing  in  the  law  or  sound  public  policy  to  encourage  Insol- 
vent men  to  conduct  a  commercial  business,  where  It  Is  obvious  that  such 
business  can  only  be  carried  on  at  the  expense  of  unsuspecting  or  victimised 
creditors."    Mack  &  Co.  vs.  McDaniel,  4  Fed.  Bep.  294. 


« 


Newton  db  Cason  and  Ellis  dk  Hall  for  Defendants  and  Appellees : 

1.  On  an  application  for  a  respite,  an  order  staying  proceedings  against  persons 
and  property  is  lawful  and  competent.    36  An.,  801. 

2.  An  order  staying  proceedirig:)  against  person  and  property  operates  as  an 
extraordinary  injunction,  and  is  In  every  respect  the  equivalent  of  an  Injunc- 
tion.   42  An.  72 ;  35  An.  802. 

The  order  absolutely  precludes  any  one  creditor  from  bringing  a  suit  coupled 
with  conservatory  process  for  his  own  benefit  against  the  applicant  debtor, 
thereby  giving  an  advantage  over  other  creditors. 

The  only  object  of  conservatory  process  would  be  to  secure  the  person  or 
property  of  the  applicant  for  the  common  good  of  all  the  creditors.    42  An.  72. 

3.  After  an  order  staying  proceedings  one  creditor  can  not,  without  attacking  the 
order  directly  or  claiming  conservatory  process  under  proper  allegations  for 
the  common  benefit  of  all  of  the  creditors,  legally  obtain  an  order  for  an  attach- 
ment. Such  an  order  is  in  direct  contradiction  of  the  order  staying  proceed- 
ings,  and  can  not  exist  until  the  previous  order  has  been  vacated  or  set  aside 
by  direct  action.    42  An.  71. 

The  order  can  not  be  collaterally  attacked.    85  An.  801;  42  An.  71. 

Judgment  granting  respite  can  not  be  collaterally  attacked.    Direct  action 

absolutely  necessary.    15  An.  19;  36  An.  915. 

4.  An  attachment  or  any  seizure  made  before  the  Judgment  homologating  the 
proceedings  of  the  meeting  of  the  creditors  is  necessarily  set  aside  by  such 
Judgment.    35  An.  801. 

Where  the  order  granting  an  attachment  Is  null,  the  writ  is  without  foundation 
and  fails. 

The  intent  to  defraud  must  exist  to  Justify  an  attachment.  35  An.  889;  28  An. 618; 
30  An.  393. 
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Damages  actually  snstalned  oomprlse  not  only  pecuniary  loss  and  actual 
expenses  incurred,  such  as  costs  and  counsel's  fees,  but  also  the  mortlflcation, 
annoyance  and  rezations  caused  to  defendants  by  the  attachment.    33  An.  6. 


The  opinion  of  the  court  was  delivered  by 

NicholIjS,  G.  J.  An  examination  of  the  record  in  this  case  shows 
that  prior  to  the  institution  of  the  present  suit  by  the  plaintiff 
Bfitchell,  Dalton  A  Dalton  the  defendant  firm  had  applied,  through 
the  District  Court  of  Morehouse,  for  a  respite  from  their  creditors, 
and  had  obtained  from  that  court  a  stay  of  all  proceedings  against 
them — ^that  these  proceedings  for  respite  were  pending  at  the  time 
of  the  institution  of  this  suit  and  that  the  stay  of  proceedings  was 
then  in  full  force — that  the  defendants  had  Included  the  plaintiff 
Mitchell  among  their  acknowledged  creditors,  for  the  full  amount  of 
his  claim  in  the  schedule  of  their  liabilities  filed  in  the  respite  pro- 
ceedings, and  that  although  up  to  the  time  that  he  took  action  in  the 
present  suit  Mitchell  had  not  participated  in  these  proceedings,  yet 
he  had  been  duly  notified  of  the  same.  It  further  shows  that  not- 
withstanding this  condition  of  affairs  the  plaintiff  filed  the  present 
suit,  in  which  he  prayed  for  personal  judgment  against  the  defend- 
ants for  a  large  indebtedness  which  he  alleged  to  be  due  to  him  by 
them,  and  accompanied  his  demand  for  a  judgment  by  an  application 
for  a  writ  of  attachment  against  their  property  in  aid  of  his  demand, 
based  on  an  allegation  that  they  were  insolvent  and  that  they  had 
mortgaged,  assigned  and  disposed  of,  or  were  about  to  mortgage, 
assign  and  dispose  of  their  property,  rights  and  credits  or  some  parts 
thereof  with  intent  to  defraud  their  creditors  or  to  give  some  of  them 
an  unfair  preference — that  they  had  converted  or  were  about  t  o  con- 
vert their  property  into  money  or  evidences  of  debt  with  intent  to 
place  it  beyond  the  reach  of  their  creditors.  It  further  shows  that 
the  pleading^  in  plaintiff's  petition  made  no  reference  whatsoever  to 
the  respite  proceedings  or  the  stay  of  proceedings,  but  utterly  ignored 
the  same;  that  the  judge  of  the  District  Court  ordered  an  attach- 
ment to  issue  as  prayed  for;  that  an  attachment  was  issued,  and  that 
under  it  property  ot  the  defendants  was  attached  and  detained  by  the 
sheriff.  It  further  shows  that  almost  immediately  after  the  suit  was 
instituted-  the  defendants,  through  their  counsel,  filed  a  motion, 
which  they  designated  as  a  motion  to  dissolve  and  dismiss,  in  which 
they  prayed  for  the  dissolution  of  the  attachment  and  the  dismissal 
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of  the  suit — ^that  this  motion  was  referred  to  the  merits,  and  that 
thereafter  the  defendants  filed  an  answer  in  which  they  reiterated 
the  grounds  for  dissolution  of  the  attachment  and  dismissal  of  the 
suit  which  they  had  set  np  on  their  motion — ^reiterated  the  prayer  of 
their  motion  and  reconvened  against  the  plaintiff,  claiming  damages 
against  him  for  a  large  amount  as  damages  resulting  from  the  attach- 
ment; that  the  case  was  tried,  evidence  taken  and  a  judgment  ren- 
dered ;  this  judgment  being  for  the  plaintiff  and  against  the  defend- 
ants for  the  full  amount  of  plaintiff's  claim,  but  dissolving  the 
attachment  sued  out  at  plaintiff's  costs,  and  for  the  defendants  and 
against  the  plaintifiF  for  a  portion  of  the  amount  claimed  by  them  in 
their  reconventional  demand  as  damages,  but  rejecting  all  the  bal- 
ance— ^that  both  parties  have  appealed  from  this  judgment  and  that 
the  defendants  have  filed  in  this  court  a  motion  for  an  amendment, 
praying  that  plaintiff's  suit  be  dismissed  and  that  the  judgment  in 
their  favor  for  damages  should  be  increased. 

From  this  recital  it  is  evident  that  the  differences  between  the 
plaintiff  and  the  defendants  which  the  court  is  called  on  to  settle  and 
determine,  do  not  involve  an  examination  of  the  question  of  the  in- 
debtedness of  the  defendants  to  the  plaintiff.  That  indebtedness  is 
admitted  by  the  defendants  not  only  in  the  pleading^  in  this  case,  but 
also  admitted  in  the  respite  proceeding^,  as  has  been  stated.  The 
issues  in  the  case  spring  from  the  institution  of  the  present  proceed- 
ings by  the  plaintiff  and  from  the  contention  of  the  parties  in  respect 
to  the  consequences  resulting  from  the  same. 

The  first  of  these  issues  for  decision  in  proper  order  is  that  raised 
in  limtTie  by  the  defendants  in  their  motion  to  dissolve  and  dismiu 
— ^reiterated  in  their  answer  and  still  asserted,  which  is  as  to  whether 
Mitchell  (particularly  as  occupying  the  position  he  did  of  a  creditor 
— ^recog^nized  by  them  as  sufih  in  their  schedule  of  liabilities)  could 
legally,  during  the  pendency  of  the  respite  proceedings,  and  whilst 
the  stay  of  proceedings  granted  was  in  full  force,  takeout  an  attach- 
ment against  defendants'  property  in  aid  and  support  of  his  individ- 
ual claim,  and  further,  whether  he  could  legally,  under  snch  circum- 
stances, institute  and  prosecute  against  them  an  ordinary  suit  for  a 
personal  judgment,  especially  in  the  absence  in  his  pleadings  of  any 
attack  against  the  respite  proceedings  and  the  stay  of  proceedings,  or 
any  attack  against  themselves  as  having  already  used  or  as  being 
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about  to  use  those  proceedings,  and  the  judges'  order  therein  made, 
as  a  cloak  under  which  to  injure  or  defraud  their  creditors. 

We  are  of  the  opinion  that  the  position  taken  on  this  subject  by 
the  defendants  is  correct,  and  that  not  only  should  the  attachment 
have  been  dissolved,  but  that  plaintiff's  suit  should  also  have  been 
dismissed  as  prayed  for.  Hammin  vs.  Jones,  2  N.  S.  163.  The 
order  for  attachment,  although  made  by  the  same  judge  who  had 
granted  those  in  the  respite  proceedings,  did  not  operate  either  as 
an  entire  or  partial  revocation  of  the  latter  as  claimed  by  the  plain- 
tiff. 

The  allegations  of  the  plaintiff  in  hi?  petition  that  the  defendants 
were  insolvent  and  that  they  had  defrauded,  or  were  about  to  de- 
fraud, their  creditors,  made  at  the  time,  under  the  circumstances,  in 
manner  and  for  the  purposes  they  were,  did  not  warrant  the  course 
pursued  in  the  matter  by  the  plaintiff. 

The  case  relied  on  of  Abraham  Williams,  42  An.  72,  does  not  re- 
semble the  present. 

The  question  there  had  reference  to  a  direct  action  instituted  by 
several  creditors  of  a  person  who  had  obtained  a  stay  of  proceed- 
ings to  annul  and  set  aside  the  proceedings,  and  through  conserva- 
tory process,  to  protect  and  hold,  in  statu  quo,  for  the  benefit  of 
the  mass  of  creditors,  property  which,  under  cover  of  the  proceed- 
ings and  orders,  were  being  fraudulently  disposed  of  to  their  preju- 
dice by  the  applicant  for  the  respite. 

The  present  case  is  a  demand  brought  by  a  single  creditor  on  his 
individual  claim  asking  judgment  thereon  and  seeking  to  hold  the 
property  of  the  defendant  by  attachment  and  privilege  for  his  own 
payment,  passing  by  and  utterly  ignoring  tfie  respite  proceedings 
and  the  judge' fi(  order  for  a  stay.  The  dismissal  of  the  suit  and  the 
dissolution  of  the  attachinent  leave,  as  the  only  matter  for  the 
further  consideration  of  the  court,  the^judgment  of  the  court  below 
in  respect  to  the  defendant's  reconventional  demand  for  damages. 
We  are  satisfied  from  a  careful  examination  of  the  evidence  that 
in  rendering  judgment  in  favor  of  defendants  against  the  plaintiff 
for  the  sum  of  $329.60  for  attorney's  fees,  and  for  $300  for  damages 
to  the  stock  of  goods,  the  court  below  has  done  substantial  justice 
between  the  parties,  and  that,  in  rejecting  the  claim  of  the  defend- 
ants for  further  damages,  there  has  been  no  error.  For  the  reasons 
herein  assigned,  it  is  ordered,  adjudged  and  decreed  that  the  jodg- 
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ment  of  the  court  below  in  favor  of  the  plaintiff,  John  W.  Mitchell, 
and  against  the  defendants,  Dalton  &  Dalton,  be  and  the  same  is 
hereby  reversed  and  annulled,  and  that  plaintiff's  suit  be  and  the 
same  is  hereby  dismissed,  and  that  in  other  respects  the  judgment 
below  be  and  the  same  is  hereby  affirmed  at  plaintff's  costs. 


No.  1254. 

Robert  McNamara  vs.  Board  of  Comhissionbrs  of  the  Tensas 

Basin  Levee  District. 

A  claim  for  damages  for  alleged  breaches  of  coatract  and  delays  in  ezectition  can 
not  be  arged  when  the  party  has  proceeded  in  the  execution  of  the  contract  in 
the  manner  adopted  witboat  complaint  or  protest,  or  any  notice  of  objection 
when  he  has  completed  the  work  and  receiyed  settlement  without  complaint 
or  reserye,  and  when  he  has  himself  acknowledged  that  defendant  had  fully 
complied  with  all  its  obligations. 


\  PPEAL  from  the  Twenty -seventh  District  Court,  Parish  of  Rich- 
land.    Williama,  J, 


A 


H.  P.  Wells  for  Defendant  and  Appellee. 


Moise  db  Titche  and  Boatner  &  Lamkin  for  Plaintiff  and  Appellant: 

Where  a  contractor  is  to  build  a  certain  leyee  according  to  certain  plans  and  speci- 
fications, etc.,  to  be  furnished  by  a  levee  board,  and  the  latter  negligently  de> 
lays  furnishing  said  specifications,  etc.,  and  loss  results,  the  levee  board  is 
liable  therefor.    Philadelphia,  etc..  Railroad  Co.  vs.  Howard ;  1.^  How.  307. 

Where  a  contract  is  completed  after  the  time  stipulated  for  its  performance,  and 
the  work  done  is  accepted,  the  party  accepting  must  pay  for  same.  13  How.  307. 

A  party  receiving  a  contract  to  do  certain  work,  which  work  is  afterward  awarded 
to  a  third  person,  is  entitled  to  recover  the  profits  he  would  have  made  had  he 
been  permitted  to  complete  the  contract. 

*'  Where  the  obligation  of  one  party  to  a  contract  requires  of  him  the  expenditure 
of  a  large  sum  in  preparation  to  perform,  and  a  continuous  readiness  to  per- 
form, the  law  Implies  a  corresponding  obligation  on  the  other  party  to  do  what 
Is  necessary  to  enable  the  first  to  comply  with  his  agreement."    U.  S.  vs.  Speed 
6  Wall.  77;  U.  S.  vs.  Behan,  110  U.  8.  Rep.  338. 


The  opinion  of  the  court  was  delivered  by 

Fenner.  J.  On  August  31,  1887,  the  defendant  advertised  for 
proposals  to  build  ''Fulton  Lake  levee  in  Desha  and  Ohicot  coun- 
ties, Arkansas."    No  further  description  of  the  work  was  given,  but 
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the  adTertisement  stated  that  '* information  as  to  location  and  char- 
acter of  the  work  may  be  obtained  at  the  office  of  Capt.  Wm.  T. 
Bossell,  Corps  of  Engineers,  U.  S.  A.,  No.  106  Madison  street, 
Memphis,  Tenn.,  and  at  the  office  of  the  Board  of  State  Engineers 
of  Louisiana,  New  Orleans,  La." 

The  record  fails  to  disclose  whether  or  not  plaintiff  resorted  to 
this  source  of  information  before  he  made  his  bid ;  but  it  does  appear 
that  a  plan  of  the  proposed  levee  had  been  made  and  was  on  file  at 
the  offices  of  the  engineers  referred  tp. 

However  this  may  be,  plaintiff  made  a  bid  at  18^  cents  per  yard, 
which  was  accepted,  and  he  then  entered  into  a  contract  with  de- 
fendant which  made  no  reference  to  the  plan  above  mentioned  or  to 
any  other  plan,  and  which  prescribed  neither  location,  length  nor 
dimensions  of  the  levee  nor  any  specification  as  to  quantity  of  work, 
but  which  simply  nominated  it  as  ^'the  levee  located  and  described 
as  follows,  viz. :  the  basin  front  on  the  Mississippi  river,  in  the 
counties  of  Desha  and  Chicot,  Ark.,  according  to  the  plans,  specifi- 
cations and  dimensions  to  he  prescribed  by  the  United  States  En- 
gineer in  charge  of  work  on  the  Tensas  front  and  approved  by  the 
State  Engineer  of  Louisiana." 

The  contract  contained  the  following  further  provisions,  to- wit: 
that  ''the  work  shall  be  done  under  the  direction  and  supervision  of 
the  engineer  in  charge,  whose  directions  shall  be  complied  with;" 
that  "the  contractors  engage  and  agree  to  conform  to  the  mode  and 
order  of  constructing  and  locating  the  parts  of  the  work  as  it  pro- 
gresses, which  the  engineer  in  charge  may  indicate;''  and,  finally, 
that  "should  the  engineer  in  charge  deem  any  changes  necessary  in 
the  extent  and  location  of  the  levee,  or  in  the  quanity  of  the  work 
required,  such  changes  shall  be  made  by  the  contractors,  at  the 
same  rate  of  compensation  as  herein  stipulated,  and  should  differ- 
ences arise  between  the  contractors  and  engineer  in  charge,  the  de- 
cision of  the  Board  of  State  Engineers  of  the  State  of  Louisiana  shall 
be  final  and  binding  on  the  parties." 

It  thus  conclusively  appears  that  plaintiff's  contract  was  not  for 
the  construction  of  a  specific  levee  already  planned  and  located,  but 
of  a  levee  to  be  thereafter  planned  and  located  by  the  United  States 
engineers  in  charge,  and  subject,  even  then,  to  any  changes  in  ex- 
tent or  location  which  the  engineers  might  deem  necessary,  without 
affecting  the  rate  of  compensation ;   and  that  the  only  relief  which 


880  SUPREME  COURT  OF  LOUISIANA. 


McNamara  vs.  Board  of  Commissioners. 


he  could  claim  in  case  of  objection  to  such  changes  was  by  appeal  to 
the  State  Board  of  Engineers,  which  was  made  the  final  arbiter  be- 
tween the  parties. 

That  the  plaintiff  acted  rashly  and  improvidently  in  entering  into 
so  loose  a  contract  can  not  be  denied ;  but  as  he  bound  himself,  so 
must  he  be  bound. 

After  the  contract,  he  went,  for  the  first  time,  to  the  locus  of  the 
work,  and  after  inspection  he  discovered  that  it  could  not  be  done  at 
rate  agreed  upon.  He  thereupon  declined  to  proceed  unless  the 
Levee  Board  would  increase  it  to  25  cents  per  cubic  yard,  which  the 
board  agreed  to  do. 

The  line  which  had  been  provisionally  laid  out  for  the  levee  by  the 
engineers  seems  to  have  been  conditioned  upon  success  in  arranging 
with  a  railroad  company  in  that  region  to  close  up  with  earth  the 
trestles  under  its  track,  without  which  the  levee  as  proposed  would 
be  useless  and  ineffective.  The  negotiations  with  the  railroad  com- 
pany were  still  pending  when  plaintiff  was  ready  to  begin  work,  and 
hence  he  was  detained  for  some  time  in  beginning.  The  negotia- 
tions finally  failed,  and  it  became  necessary  to  run  the  levee  across 
Fulton  Lake  along  a  different  line  from  that  at  first  contemplated. 

Plaintiff  submitted  to  this  delay  and  change  of  location  without 
any  complaint  or  protest  to  the  defendant.  As  soon  as  the  new  line 
was  laid  out  he  proceeded  with  the  work  under  his  contract.  The 
rainy  season  came  on  and  filled  the  lake  with  water,  which  added 
greatly  to  the  difficulty  and  expense  of  his  work,  but  he  still  went  on 
without  complaint  or  protest  to  defendant.  A  break  occurred  on  the 
front  levee  of  the  river  which  threatened  destruction  to  his  work 
and  the  engineer  advised  him  to  avert  it  by  building  a  loop.  He  did 
so  without  protest  and  without  setting  up  any  claim  on  defendant. 

A  part  of  the  work  which  had  been  originally  assigned  to  him  was 
taken  away  and  given  to  another  contractor. 

He  submitted  to  this  without  complaint  or  protest. 

He  finally  completed  his  work,  received  certificates  according  to 
his  contract  and  was  settled  with  by  the  defendant,  without  a  word 
of  complaint  or  claim  of  any  extra  compensation. 

Even  after  this  he  presented  a  petition  to  the  defendant  board,  in 
which  he  represented  the  heavy  losses  he  had  sustained,  ''caused  by 
circumstances  which  no  man  could  either  foresee  or  prevent,"  and 
he  appealed  to  the  board  for  some  relief.     This  petition  contains  not 
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eyen  a  suggestion  of  any  legal  claim,  and  not  a  word  of  any  charge 
against  the  defendant. 

Both  the  secretary  and  the  president  of  the  hoard  testify  that 
"  Ur.  McNamara  stated  at  the  time  that  the  board  had  treated  him 
very  nicely  in  raising  the  contract  price  from  18  7-8  to  26  cents  per 
cnbic  yard,  and  that  he  did  not  claim  that  the  board  had  not  paid 
him  every  cent  to  which  he  was  jnstly  entitled  under  his  contract." 

It  is  significant  that  although  plaintiff  was  recalled  to  the  stand 
unmediately  after  the  above  testimony  was  given,  he  does  not  ex- 
plain or  contradict  it. 

Only  in  September,  1890,  about  one  year  and  a  half  after  he  had 
completed  and  been  paid  for  his  work,  does  he  bring  this  suit,  claim- 
ing from  defendant  the  enormous  sum  of  $64,538,  as  damages  for 
alleged  breaches  of  his  contract. 

It  is  evident  that  plaintiff,  daring  the  progress  of  the  work,  placed 
the  same  constraction  on  his  contract  which  was  adopted  by  the  de  - 
fendant,  and  concedes  the  right  of  the  United  States  engineers  to 
change  the  location  and  extent  of  the  levee.  If  he  objected,  his 
remedy  was  pointed  out  in  the  contract — to  appeal  to  the  State 
Board  of  Engineers,  which  he  did  not  do. 

If  he  intended  to  hold  defendant  liable  for  the  delays  to  which  he 
was  sabjected,  he  was  bound  to  protest  seasonably  and  to  notify  de- 
fendant of  his  complaint,  which  it  might  then  have  remedied  by 
hastening  the  engineers. 

If  he  intended  to  claim  damages  for  the  taking  away  of  part  of  his 
work  and  assigning  it  to  another  contractor,  he  should  have  objected 
at  the  time  and  notified  defendant,  which  might  then  have  abstained 
from  the  transfer. 

Similar  remarks  apply  to  all  the  items  of  damage  claimed. 

Justice  forbids  that,  after  having  remained  silent  when  he  should 
have  spoken,  after  leaving  the  defendant  in  ignorance  of  any  com- 
plaint or  charge  of  any  kind  against  it  during  the  whole  time  during 
which  the  complaints  might  have  been  obviated  or  satisfied,  after 
having  accepted  settlement  according  to  his  contract  without  objec- 
tion or  reserve,  after  having  acknowledged  that  defendant  had  fully 
executed  all  its  obligations,  and  after  appealing  to  its  liberality  to 
recoup  his  losses,  for  which  he  admitted  he  had  no  legal  claim,  he 
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should  be  permitted  to  take  a  position  entirely  inconsistent  with  his 
whole  conduct  and  urge  this  ruinous  claim  for  damages. 

The  judge  a  quo  rightly  rejected  his  demand. 

Judgment  affirmed. 
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No.  1287. 
C.  A.  Bbyan  et  al.  vs.  Edward  Wisnbb. 

1.  In  case  the  description  of  land  In  a  sheriff's  proces  vtrbal  And  deed  of  sale  is  by 
legal  BubdlTisIons  and  also  by  the  ancient  name  of  the  plantation,  Its  sltnatlon 
with  reference  to  a  natural  water  course,  ItB  contiguity  to  other  properties  of 
adjacent  proprietors  and  the  aggregate  quantity  of  land  cooveyed,  the  qaan- 
tlty  will  not  be  alone  determined  by  the  legal  subdlYlslons,  but  by  the  entire 
description,  as  Indicating  the  true  Intention  of  the  parties. 

2,  If  the  description  given  of  a  tract  of  land  taken  as  a  whole  Informs  the  pnblie 
what  property  Is  covered  by  it  without  stating  the  township  or  other  legal 
subdivisions,  it  will  be  sutticient— as,for  Instance,  where  It  Is  described  as  being 
on  a  particular  stream  in  a  designated  parish  adjoining  certain  named  proper- 
ties, or  upon  the  stream  upon  which  it  Is  situated  within  the  parish  desig- 
nated, with  the  number  of  acres  it  contains  and  reference  made  to  the  convey- 
ance by  which  the  vendor  acquired  it. 

8.    If  a  portion  of  the  description  would  mislead,  it  must  be  read  with  and  con 
trolled  by  other  parts,  which  explain  it;  and  an  error  In  a  description  by  legal 
subdlvisions'may  be  cured  by  other  descriptive  designations  of  the  property  in 
the  conveyance,  which  leave  no  doubt  of  the  particular  tract  that  was  in> 
tended  to  be  sold. 

APPEAL  from  the  Twenty -seventh  District  Court,  Parish  of  Rich- 
land.    William8y  J. 


Elam  &  Dagg  for  Plaintiffs  and  Appellants. 


C.  L,  Berry  and  H,  P.  Wells  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Watkins.  J.  The  object  of  this  action  is  to  compel  defendant  to 
accept  title  to  a  valuable  plantation  and  comply  with  the  terms  of  a 
proposed  sale  thereof. 

The  averment  of  plaintiffs'  petition  is  that  on  the  21st  of  April, 
1891,  they  prepared  and  submitted  to  the  defendant  a  written  prop- 
osition for  the  sale  of  the  tract  of  land  known  as  the  Hope  estate, 
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more  particularly  described  by  legal  subdivisions,  containing  4628 
acres,  more  or  less — including,  also,  the  working  cattle  and  planta- 
tion stock,  farming  implements  and  standing  crops — for  and  in  con- 
sideration of  the  sum  and  price  of  $29,000.  That  on  the  27th  of  the 
same  month  and  year  said  proposition  was  accepted  by  the  defend- 
ant, bat  he  has  since  wholly  failed  and  refused  to  comply  therewith 
and  perform  his  part  of  the  contract,  notwithstanding  a  formal  title 
has  been  seasonably  tendered  him. 

The  prayer  is  that  the  defendant  be  required  to  accept  title  and 
pay  the  price  mentioned;  and  that  the  judgment  so  rendered  be 
made  executory  against  the  property,  and  their  vendor's  privilege 
thereon  be  recognized  and  enforced. 

Plaintiffs  make  claim,  also,  for  the  sum  of  $1886  as  the  amount  of 
necessary  expenditures  made  by  them  in  the  cultivation  and  prepa- 
ration for  market  of  the  crops  on  the  plantation  during  the  year 
1891,  after  the  date  of  said  agreement  of  sale,  and  for  the  institu- 
tion of  which  they  aver  the  defendant  to  be  responsible  to  them. 

They  allege  their  acquisition  of  the  Hope  estate  plantation  at 
sheriff's  sale  made  in  executory  proceedings  in  the  foreclosure  of  a 
special  mortgage,  conducted  against  John  Hartington  and  John  0. 
Adams,  agents,  under  which  they  entered  into  immediate  possession 
as  owners,  and  have  since  remained,  and  on  which  they  base  the 
prescription  of  five  and  ten  years,  as  a  muniment  of  title,  good 
against  any  demands  or  counter-claims  of  their  authors. 

The  defendant  admits  his  acceptance  of  the  plaintiffs'  proprosi- 
tion,  but  assigns  that  it  is  a  nudum  pactum,  because  there  was  no 
consideration  paid,  and  consequently  plaintiffs'  petition  discloses  no 
cause  of  action.  Incorporated  in  the  answer  is  the  further  allega- 
tion that  since  his  acceptance  of  plaintiffs'  proposition,  he  |has  did- 
covered  that  plaintiffs  have  no  title  to  the  Hope  estate  plantation, 
to  the  extent  of  1480  acres,  situated  near  the  centre  of  the  planta- 
tion, and  embracing  the  most  valuable  portion  thereof — ^being  of  the 
improved  and  cultivated  portion,  and  without  which  he  would  not 
have  accepted  the>  proposition  of  the  plaintiffs  at  all. 

He  avers  that  plaintiffs  derive  title  from  the  heirs  of  William 
Blount,  by  means  of  the  executory  proceedings  above  mentioned, 
which  are  founded  upon  an  act  of  mortgage  executed  by  the  two 
aforesaid  agents  on  the  6th  of  November,  1876,  in  favor  of  one  John 

P.  Mortimer,  Jr.,  to  secure  the  payment  of  about  $5000,  and  that 
68 
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therein  said  1480  acres  of  land  is  neither  mentioned  nor  describe<]9 
and  hence  the  plaintiffs  derived  no  title  thereto. 

On  the  trial  there  was  a  general  judgment  rendered  in  favor  of 
the  defendant,  rejecting  the  plaintiffs'  demands,  and  they  have  ap- 
pealed. 

No  disposition  was,  apparently,  made  of  the  defendant's  exceptiois 

of  no  cause  of  action,  and,  as  it  was  based  on  the  consideration  at 
the  merite  of  plaintiffs'  proposition  to  make  sale,  and  not  on  the 
lack  of  sufficient  averment  in  the  plaintiffs'  petition,  it  is  evideiit> 
that  the  exception  was  groundless,  as  such,  and  was  properly  con- 
sidered part  of  the  defendant's  answer. 

On  the  main  question  the  facts  appear  to  be  as  follows,  viz. : 

On  the  26th  of  April,  1801,  O.  A.  Brown  and  George  S.  Kauiileir 
submitted  a  written  proposition  to  the  defendant  for  the  sale  of  **  the 
tract  of  land  known  as  the  Hope  Estate  plantation,  located  in  Frank- 
lin parish,  Louisiana,  including  all  stock,  tools  and  improvements, 
together  with  their  interest  in  the  crop  of  1891,  and  all  supplies  on 
hand-— for  the  sum  of  $29,000,"  etc. 

On  the  following  day  that  proposition  was,  by  the  defendant, 
accepted  in  writing. 

The  title  of  the  plaintiffs  was  derived  under  a  sheriff's  deed  of  sale, 
bearing  date  December  1,  1877,  executed  in  favor  of  C.  A.  Bryan 
and  George  A.  Kausler,  as  adjudicatees,  under  and  by  virtue  of  cer- 
tain executory  proceedings  conducted  against  John  Hartington  and 
John  C.  Adams,  agents  of  the  heirs  of  William  Blount,  in  the  fore- 
closure of  a  special  mortgage  which  had  been  theretofore  executed 
by  said  agents  on  the  6th  of  November,  1876. 

Reference  to  the  power  of  attorney  under  the  authority  of  which 
they  acted  discloses  that  the  property  designated  is  described  as  the 
"estate  owned  by  them" — the  heirs  of  William  Blount — "in  the 
State  of  Louisiana,  called  the  Hope  Estate  plantation,  situate  in 
the  parish  of  Franklin,  said  State,"  etc.,  without  the  designation  of 
any  legal  subdivisions. 

In  the  act  of  mortgage  in  favor  of  John  P.  Mortimer,  the  property 
is  described  as  "  the  Hope  Estate  plantation,  situated  in  the  parishes 
of  Franklin  and  Catahoula,  Louisiana,  containing  4897  acres,  more  or 
less,  being  on  the  waters  of  Deer  Creek,  and  adjoining  the  lands  of 
Ohauncey  Lewis,  (the)  heirs  of  Chandler  Lewis,  and  of  Mason  R. 
Howe — that  portion  of  said  plantation  lying  and  being  situated  in 
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parish  of  Franklin  aforesaid   (is)   described  as  follows,  viz.:" 
*      *      *      then    follows    the   description  by  leg^  sahdivisions, 
coupled  with  the  concluding  statement  ^*  containing  in  the  aggregate 
3900  acres,  more  or  less." 

The  order  of  seizure  and  sale  describes  the  property  as  '^  the  Hope 
Estate  plantation,  situated  in  Franklin  and  Catahoula  parishes,  and 
fully  described  in  the  act  of  mortgage." 

The  writ  of  seizure  and  sale  describes  it  as  ^*the  Hope  Estate  plan- 
tation, situated  in  the  parishes  of  Franklin  and  Catahoula  *  *  « 
containing  4397  acres,  more  or  less,  on  the  waters  of  Deer  Creek, 
and  adjoining  the  lands  of  Channcey  Lewis,  of  Chandler  Lewis'  heirs, 
and  Moson  R.  Howe — that  portion  of  said  plantation  lying  and  being 
situated  in  Franklin  parish"  (being  described  as  follows)  *  *  *■• 
<<  containing  in  the  aggregate  3900  acres,  more  or  less,"  etc. 

The  description  contained  in  the  act  of  sale  to  the  plaintiffs  is  pre- 
cisely the  same  as  that  contained  in  the  writ  of  seizure  and  sale, 
with  the  exception  of  a  slight  alteration  having  been  made  in  the 
concluding  clause,  making  it  read  thus,  viz. :  *'  containing  in  the 
aggregate  8900  acres,  more  or  less,  in  the  parish  of  Franklin,  and 
497  in  the  parish  of  Catahoula,"  etc. 

It  thus  appears  that,  notwithstanding  the  proposition  of  sale  des- 
ignates the  property  offered  for  sale  as  ^^  the  tract  of  land  knc^wn  as 
the  Hope  Estate  plantation,  located  in  Franklin  parish,"  and  it  is 
likewise  designated  in  the  mandate  of  Harrington  and  Adams ;  yet 
they  mortgaged  to  Mortimer  '^  the  Hope  Estate  plantation,  situated 
in  the  parishes  of  Franklin  and  Catahoula,  containing  4897  acres, 
more  or  less;"  and  it  is  thus  described  in  the  order  of  seizure  and 
sale,  in  the  writ  of  seizure  and  sale,  and  in  the  sheriff's  deed  of  sale. 
There  is  no  complaint  made  in  the  defendant's  answer  that  the 
plaintiffs  did  not  acquire,  at  the  execution  sale,  that  portion  of  the 
Hope  Estate  plantation  that  is  situated  in  the  parish  of  Catahoula, 
on  the  ground  either  that  it  was  neither  covered  by  the  mandate  of 
Harrington  and  Adams  nor  included  in  the  plaintiffs'  proposition ; 
but  their  objection,  on  the  contrary,  is  that  there  is  a  deficiency  of 
1480  acres  of  land,  situated  near  the  centre  of  the  plantation,  and 
embracing  the  most  valuable  portion  of  the  land  in  cultivation,  and 
without  which  he  would  not  have  accepted  the  plaintiffs'  proposi- 
tion. Therefore  we  may  safely  assume  that  all  parties  perfectly 
understood  the  plaintiffs'  offer,  and  the  defendant's  acceptance,  to 
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have  been,  on  the  one  hand  to  sell,  and  on  the  other  to  buy  the  Hap^ 
Estate  plantation,  situated  in  both  Franklin  and  Catahoula  parishes^ 
though  only  the  name  of  Franklin  parish  was  specially  mentioned. 
In  the  light  of  this  assumption  the  phrase  in  the  act  of  mortgage  to- 
wit:  '^  that  portion  of  said  plantation  lying  and  being  situated  in 
said  parish  of  Franklin ,  aforesaid,  is  described  as  follows    *     *     * 
and  contains  in  the  aggregate  3900  acres,  more  or  less" — ^must  be 
taken  as  the  measure  of  the  land  situated  in  that  parish,  and  not  as 
restricting  the  total  amount  of  property  mortgaged.   And  the  same  is 
true  of  the  like  phraseology  in  the  sheriff's  deed  of  sale  to  the  plain- 
tiffs. 

From  the  foregoing,  the  further  argument  is  easUy  deduced,  that 
it  was  the  Hope  Estate  plantation,  without  special  reference  to 
parish  lines,  that  constituted  the  object  of  the  agreement  of  the 
parties. 

In  this  light  the  defendant's  objection  to  the  tendered  title  ap- 
pears to  be,  not  that  the  Hope  Estate  plantation  did  not  really  and 
actually  contain  the  1480  acres  of  land  which  are  alleged  not  to  be 
included  in  plaintiffs'  title;  not  that  the  heirs  of  William  Blount 
were  not  the  owners,  originally,  of  the  misising  land — ^but  that  the 
mortgage  to  Mortimer,  and  the  sale  to  plaintiffs,  did  not  cover  it, 
and  hence  the  title  of  the  heirs  of  Blount  was  never  divested. 

The  defendant's  complaint  is  of  the  incorrectness  of  the  descrip- 
tion of  the  property  by  legal  subdivisions  whereby  the  diminution  in 
quantity  is  occasioned. 

To  illustrate — ^the  description  of  the  property  by  legal  subdivi- 
sions, in  the  act  of  mortgage,  begins  in  this  wise,  viz. : 

^^South  half  of  section  twenty  (20),  township  twelve  (12).  range 
eight  (8) ,  containing  640  acres ;"  whereas,  the  south  half  of  a  section 
is  only  820  acres,  ordinarily,  or  640  acres  can  not  be  contained  in  a 

half  section. 

Again:  ^^  North  west  half  of  section  twenty -one  (21),  township 
twelve  (12),  range  eight  (8),  containing  168  66-100  acres,"  occurs; 
whereas,  the  north  west  half  is  an  impossible  description,  and  the 
west  half  of  section  twenty- one  (21)  must  have  been  intended  by 
the  parties. 

If  these  two  matters  of  description  be  so  altered  as  to  conform  to 
the  manifest  intention  of  the  agents  in  the  execution  of  the  act  of 
mortgage,  and  that  of  the  sheriff  in  rhe  execution  of  his  deed  of  sale 
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to  the  plaintiffs,  the  amount  of  the  alleged  deficit  in  quantity  would 
be  diminlBhed  by  480  acres. 

All  other  deficiencies  are  of  like  character,  and  may  be  similarly 
accounted  for.  Hence  the  question  arises  as  to  whether  this  deficit 
in  the  quantity  constitutes  an  irremediable  defect,  which  impairs  the 
title  of  the  plaintiffs,  or  is  an  error  that  is  curable  on  adequate  proof 
being  administered. 

We  are  clearly  of  the  opinion  that  it  is  of  the  latter  and  not  of  the 
former  class. 

That  this  is  the  correct  view  is  perfectly  attested  by  the  plaintiffs^ 
proposition  to  sell  the  defendant,  not  4397  acres  of  land  described 
and  delineated  by  certain  legal  subdivisions,  but  'Hhe  tract  of  land 
known  as  the  Hope  Estate  plantation,  located  in  Franklin  parish.''  It 
is  further  attested  by  the  defendant's  acceptance  of  that  proposition, 
containing  no  other  description. 

The  act  of  mortgage  further  identifies  the  land  by  the  statement 
that  it  is  situated  on  the  vaters  of  Deer  Creek,  and  adjoining  the 
lands  of  Chauncey  Lewis,  (the)  heirs  of  Chandler  Lewis  and  Mason  R. 
Howe. 

That  is  not  in  the  nature  of  a  sale  per  averewneniy  inasmuch  as  the 
description  merely  indicates  the  sitaation,  without  giving  the  specific 
boundaries  of  the  property  sold,  but  it  is  the  specification  of  the 
locality,  with  reference  to  natural  landmarks  and  the  ancient  name 
of  the  plantation,  together  with  the  number  of  superficial  acres  it 
contains. 

By  such  a  description  the  title  of  the  property  undoubtedly  passed 
to  the  purchasers  notwithstanding  the  legal  subdivisions — which  were 
superadded — ^incorrectly  desciibed  the  quantity  for  land  conveyed 
This  interpretation  is  manifestly  correct,  and  reasonable  when 
applied  to  this  particular  case;  and  it  so  appears  from  a  casual  in- 
spection of  the  various  records  referred  to  in  this  opinion 

The  description  of  nearly  five  thousand  acres  of  rural  property,  by 
legal  subdivisions,  is  a  very  difficult  matter,  if  done  with  perfect 
accuracy ;  and  particularly  when  the  initial  letters  are  employed,  as 
in  this  instance,  in  lieu  of  complete  words  of  description,  is  the  dif- 
ficulty increased. 

In  this  case  the  description  was  repeated  in  the  act  of  mortgage, 
the  order  of  seizure,  the  writ  of  seizure  and  sale,  the  advertise- 
ment and  procea  verbal  of  sale ;  and  if  the  pain  of  nullity  of  the  sale 
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attaches,  because  of  an  inaccuracy  of  the  description  by  legal  sub  - 
divisions  and  constitutes  it  an  incurable  defect,  otherwise  than  by  ttte 
repetition  of  the  entire  proceedings,  judicial  sales  of  such  property 
would  become  extra  hazardous,  and  operate  as  snares  for  the  unwar3r« 

In  such  case  parties  in  interest  have  been  ever  accorded  the  privi  - 
lege  of  administering  proof  of  the  correct  description  of  the  property 
conveyed,  and  of  fixing  and  establishing  the  limits  and  measurement, 
conformably  to  the  facts. 

In  Thomhill  vs.  Burthe,  29  An.  639,  a  controversy  arose  and  was 
decided  between  two  mortgagees,  holding  mortgages  of  different 
rank,  and  the  question  turned  upon  the  interpretation  to  be  placed 
upon  the  designation  of  the  range,  in  a  description  by  legal  subdi- 
visions, and  the  court  said : 

'^The  land  is  described  by  numbers  of  sections,  township  and 
range,  and  correctly,  except  the  last;  and  also  by  the  number  of 
acres;  and  the  further  recital  is  made  that  the  notes  secured  by  the 
mortgage  represent  the  original  purchase  price  of  the  land  bought  by 
Chaleron  from  Brown,  and  the  act  of  sale  yet  further  designates  the 
land  by  reference  to  the  title  of  Brown  from  his  vendor,  the  date  of 
which  is  given.  There  could  be  no  mistake  as  to  the  tract  of  land, 
its  locatioD,  or  boundaries,  and  there  is  no  pretence  that  the  plain- 
tiffs were  misled.  The  description  in  the  acts  sufficiently  identifies 
it,  etc.  "^  *  *  If  the  description  of  a  tract  of  land  in  an  act  of 
mortgage  informs  the  public  what  property  is  covered  by  it,  without 
stating  the  township,  or  other  divisions,  it  will  be  sufficient;  as  for 
example,  where  it  is  described  as  being  on  a  particular  river  in  a 
named  parish  adjoining  named  properties ;  or  the  bayou  upon  which 
it  is  situated  is  named,  with  the  parish,  the  number  of  acres  it  con- 
tains, and  reference  is  made  to  the  conveyance  by  which  the  mort- 
gagor acquired  it." 

That  particular  question  arises  in  this  case,  and  we  take  that  de- 
cision to  be  perfectly  correct;  and  it  is  founded  upon  two  preced- 
infi  cases  that  are  cited  in  the  opinion,  viz. :  The  Consolidated 
Association  of  Planters  vs.  Mason,  24  An.  518,  and  Ells  vs.  Sims,  2 

An.  251. 
As  the  query  in  this  last  was  propounded  so  may  it  be  propounded 

iiere.     Would  any  one  treating  with  the  plaintiffs  in  regard  to  the 

Hope  Estate  plantation  '^  have  been  misled  or  kept  in  the  dark  by 

the  omission  to  accurately  state  the  township,  range  and  section  in 

which  the  land  is  situated."     We  think  not. 
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And  the  court,  applying  that  principle,  said:  ^'It  has  been  said 
that  a  difltincticn  may  well  be  taken  between  urban  and  rural  estates 
in  the  minuteness  and  particularity  of  detail  requisite  for  a  proper 
and  sufficient  description  of  them,  a  greater  accuracy  being  re- 
quired for  the  former  than  the  latter.  Bank  vs.  Barrow,  7  R.  39. 
And  if  a  part  of  the  description  would  mislead,  it  must  be  read  with 
and  controlled  by  other  parts  which  explain  it.  Marcotte  vs.  Coco, 
12  R.  167.  The  error  in  number  of  range,  in  the  description  in  de- 
fendant's mortgage,  was  cured  by  other  descriptive  parts  thereof, 
which  left  no  doubt  of  the  particular  tract  that  was  intended  to  be 
mortgaged."     2  An.  371;  12  An.  148;  21  An.  396;  2  An.  799. 

The  conclusion  of  the  court  in  that  case  is  peculiarly  applicable  to 
the  instant  controversy,  inasmuch  as  the  property  mortgaged  and 
sold  is  designated  as  the  Hope  Estate  plantation,  of  which  the  heirs 
of  Blount  were  then  owners ;  it  is  described  as  being  situated  on  the 
waters  of  Deer  Creek  in  the  parishes  of  Franklin  and  Catahoula, 
State  of  Louisiana;  it  is  mentioned  as  adjoining  the  properties  of  des- 
ignated estates  and  proprietors ;  and  the  total  number  of  superficial 
acres  that  is  contained  in  the  whole  tract  is  specified,  as  well  as  the 
number  that  is  contained  in  each  of  two  the  parishes,  respectively. 
To  these  indicia  of  description  is  superadded  the  legal  subdivisions 
of  the  land. 

In  our  opinion  the  descriptions  in  the  mortgage  and  sheriff's  sale 

completely  fulfil  all  the  requirements  of  the  decisions  referred  to. 

In  a  more  recent  case,  decided  by  the  present  court — Dickson  vs. 

Dickson,  36  An.   870 — quite  a  similar  question  arose,  and,  in  the 

course  of  its  opinion,  the  court  said : 

*^From  a  reading  of  the  above  description  it  seems  to  us  that  it 
was  clearly  the  meaning  and  intention  of  the  contracting  parties 
that  the  property  to  be  mortgaged  was  the  Rush  Point  plantation. 
This  is  the  necessary  inference  from  the  words,  *the  said  property 
being  the  Rush  Point  plantation.'  If  the  language  of  the  act  makes 
it  clear  that  it  was  the  Rush  Point  plantation  that  w^as  mortgaged, 
then  the  numbers,  or  legal  subdivisions  named  in  the  act,  become 
secondary,  or  merely  descriptive  of  the  subject  of  the  contract — the 
thing  mortgaged.  It  would  be  a  bold  proposition  for  either  party  to 
the  contract  to  assert  that  the  Rush  Point  plantation  was  not  the 
subject  of  the  mortgage,  and  one  which  would  not  be  listened  to ; 
but  to  say  that  the  numbers  cited  as  composing  the  plantation  did 
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not,  in  fact,  compose  it,  would  not  be  strange,  bnt  be  viewed  as  a 
misdescription  of  the  property,  which,  as  is  well  known,  is  of  fre- 
quent occurrence  in  contracts  of  this  kind." 

And  such  is  our  clear  conviction  in  this  case ;  and  it  conforms  to 
prior  adjudications  on  the  subject.  Flemming  &  Baldwin  vs.  Wat- 
son, 26  An.  545;  2  La.  8;  4  An.  441;  9  An.  29;  15  La.  811. 

But  the  further  objection  is  urged  that  in  this  suit  the  question  of 
error  vel  non  can  not  be  examined  and  determined  because  the 
original  mortgagors,  the  heirs  of  William  Blount,  are  not  made  par- 
ties, plaintiff  or  defendant,  and  that,  hence,  they  would  not  be  bound 
by  the  judgment  pronounced,  and  their  title  in  the  deficiency  of  land 
could  not  be  thereby  divested. 

On  the  hypothesis  that  the  alleged  deficiency  is  only  the  result  of 

a  simple  misdescription  in  the  legal  subdivisions  g^ven  in  the  deed, 

and  not  an  incurable  defect,  that  objection  is  readily  answered  in 

two  ways:    (1)    that  by  the  plaintiffs'   monition  proceedings  and 

judgment  homologating  the  sheriff's  sale,- on  the  3d  of  December, 

1878,  all  persons  interested  in  the  property,  or  who  were  entitled  to 

set  up  any  claim  or  interest  in  it;  or  assert  any  irregularities  or 

informalities  in  the  proceedings ;  or  any  error  in  the  description  of 

the  property  sold,  were  concluded  and  perpetually  barred  from  the 

subsequent  assert'.nn  thereof;   (2)  that  by  plaintiffs'  pleas  of  five 

and  ten  years'  prescription,  predicated  upon  the  order  of  seizure  and 

sale,  and  the  sheriff's  adjudication  thereunder,  and  their  peaceable 

and  undisturbed  possession  of  same,  the  former  owners  are  barred 

and  precluded  from  urging  any  adverse  pretensions  they  may  have 

had. 
In  Pattison  vs.  Malony,  38  An.  885 — a  case  precisely  similar  to 

this — this  court  gave  force  and  effect  to  the  prescription  of  ten  years, 
as  a  muniment  of  the  title  tendered  to  a  purchaser,  and  compelled 
the  defendant's  acceptance  of  it. 

On  the  score  of  the  plaiQtiffs'  demand  for  the  reimbursement  of 
sums  advanced  upon  the  crops  of  189 L,  as  an  element  of  their  prop- 
osition of  sale,  as  well  as  on  that  of  their  demand  for  judgment  for 
the  price  of  sale,  wo  think  it  is  premature.  Those  are  merely  inci- 
dental questions  that  may  or  may  not  arise  hereafter.  The  only 
question  we  are  called  upon  now  to  decide  is  the  enforceability  of 
the  plaintiffs'  proposleion.  This  is,  strictly  speaking,  a  suit  to  com- 
pel specific  performance  of  a  contract  for  the  sale  of  real  estate,  the 
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payment  of  the  price  of  which  is  one  of  the  conditions  precedent. 
R.  C.  O.  2489. 

Td3  defendant's  obligation  to  pay  the  price  can  not  be  assimilated 
to  the  alternative  obligation  to  respond  in  damages  for  the  nonf  al  - 
filment  of  a  contract,  as  contemplated  in  R.  C.  0.  1297. 

This  demand  should  be  rejected  as  of  non-snit. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  further  ordered  and  decreed 
that  there  be  judgment  recognizing  and  enforcing  the  plaintiffs' 
proposition  of  sale  to  the  defendant,  and  compelling  his  compliance 
therewith,  according  to  its  terms  and  tenor;  and  that  the  defendant 
be  taxed  with  all  the  costs  of  both  courts. 
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No.  1260. 

GiLKESON    SLOSS    COMMISSION   COMPANT    VS.    BOND    &    WILLIAMS — 

Yale  &  Bowling,  in  Liquidation,  and  A.  Baldwin  &  Co., 

Limited,  Intbbvenobs. 

Any  person  not  designated  In  Art.  2247  C.  C.  may  purchase  a  litigious  right. 

The  penalty  of  nullity  resulting  from  t:e  purchase  of  a  litigious  right  does  not      44   841 

destroy  the  original  obligation.    Therefore  only  those  whose  rights  are  vio-       ^   ^ 

51      o4 
lated  can  demand  the  nullity  of  the  purchase.  ~ _ 

Intervenors  will  not  be  permitted  to  urge  defences  personal  to  the  defendant    105   i^ 
The  formality  and  regularity  of   the   attachment  proceedings,  the   rightful    ~^~~g4i 
issuing  of  the  attachment,  in  the  absence  of  fraud  and  collusion  between     glJ4  783 
plaintiff  and  defendant,  are  matters  pertaining  exclusively  to  the  defendant. 
The  Intenrenor  is  limited  to  the  assertion  of  his  own  right,    to  show  that  the 
property  attached  Is  his;  that  he  has  a  superior  privilege  on  it,  or  that  the 
plaintiff  and  defendant  perpetrated  fraud  in  combining  to  have  the  attachment 
issued  to  defeat  Intervenor's  pursuit  of  the  property. 

On  questions  of  fact  found  by  the  district  Judge,  the  judgment  will  not  be  dis- 
turbed, except  for  urgent  reasons. 

APPEAL  from  the  Sixth  District  Court,  Morehouse  Parish. 
Baird,  J. 

Newton  &  Cason  for  Plaintiffs  and  Appellees : 

Supreme  Court  without  jurisdiction  ratione  matertae  when  amount  in  dispute  is 

1«  ss  than  $2000  exclusive  of  interest.    Art.  81  Oonst.,  Act  125. 1882. 
Any  person  may  purchase  litigious  right  not  designated  in  Art.  2447  C.  C. 
Tiie  nullity  resulting  from  Art.  2447  0.  C.  (.as  to  purchase  of  litigious  rights)  \» 

relative,  and  can  be  invoked  only  by  one  whose  right  is  violated.    7  An.  168. 
Intervenor  can  not  question  irregularities  in  the  suit  to  which  he  has  made  liim- 

solf  a  party.    3  An.  222;  14  An.  427;  21  An.  118. 
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The  qualiflcatioDS  of  a  surety  are  that  be  shall  be  domiciled  in  parish  where  suit 

is  instituted  and  possessed  of  snfHcient  property.    C.  C.  8042 ;  C.  P.  246;  19  L.  88 ; 

14  An.  140. 
Attachment  will  lie  aKainst  debtor  wlio  has  assigned  and  disposed  of  and  is  about 

to  assign  and  dispose  of  his  property  with  intent  to  place  it  beyond  reach  of 

creditors,  and  to  defraud.    Code  of  Practice. 


R,  B.  TVxId,  Jr,^  and  Boatner  &  Lamkin,  contra. 


Motion  to  Dibmiss. 

The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  A  motion  has  been  filed  to  dismiss  the  appeal  of  A. 
Baldwin  &  Co.*  on  the  ground  that  we  have  no  jurisdiction  rattone 
matsrise. 

The  judgment  appealed  from  orders  the  distribution  of  more  than 
$8000  among  several  attaching  creditors. 

The  motion  is  therefore  denied. 

On  the  Merits.. 

Plaintiffs  instituted  attachment  proceedings  against  defendants  on 
the  ground  that  they  had  mortgaged,  assigned  and  disposed  of  their 
property,  also  that  they  had  converted  and  were  about  to  convert 
their  property  into  money  or  evidences  of  debt,  with  the  intent  to 
place  it  beyond  the  reach  of  their  creditors.  For  the  same  reasons 
alleged  by  plaintiffs  there  were  seven  other  attachments  issued 
against  the  defendants,  among  them  the  three  banlcing  institutions  of 
Monroe  and  the  inter venors. 

That  thei'e  was  just  cause  for  all  the  attachments  there  is  no  room 
for  doubt.     The  evidence  is  overwhelming. 

After  the  issuance  of  the  attachments,  Yale  &  Bowling  and  A. 
Baldwin  &  Co.  intervened  in  the  suit  of  plaintiff  and  resisted  their 
attachment  on  the  following  grounds : 

1.  Informalities  in  the  bond,  alleging  the  insufficiency  of  the 
.securities. 

2.  That  plaintiffs^  demand  is  fictitious. 

8.  That  the  attachment  issued  without  legal  cause,  having  been  in- 
vited and  solicited  by  defendants,  and  that  the  plaintiff  and  defend- 
ants fraudulently  agreed  and  colluded  between  themselves  that  it 
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shoald  issue  against  defendants  in  order  to  place  their  property  be- 
yond the  reach  of  other  creditors. 

4.  That  the  purchase  by  plaintiff  of  the  claims  of  the  Monroe 
banks  against  defendant  was  the  parcha3e  of  litigious  rights  and 
therefore  null  and  void. 

There  was  judgment  for  plaintiffs,  and  the  interventions  were  dis- 
missed, from  wiiich  judgpnent  they  appeal. 

1.  On  the  first  point  urged  by  the  interveners  it  is  elementary  that 
in  an  attachment  suit  the  intervener  will  not  be  permitted  to  urge 
defences  personal  to  the  defendant. 

The  formality  and  regularity  of  the  proceedings,  the  rightful  issu- 
ing of  the  attachment,  in  the  absence  of  fraud  and  collusion  between 
plaintiff  and  defendant,  are  matters  pertaining  exclusively  to  the 
defendant.  The  intervener  is  limited  to  the  assertion  of  his  own 
rights,  to  show  that  the  property  attached  is  his,  that  he  has  a  su- 
perior privilege  on  it,  or,  as  is  alleged  in  this  case,  that  the  plaintiff 
and  defendant  perpetrated  a  fraud  in  the  issuing  of  the  attachment, 
in  order  to  defeat  his  pursuit  of  the  property. 

He  has  nothing  to  do  with  the  irregularity  of  the  affidavit,  the 
insufficiency  of  the  attachment  bond,  and  other  irregularities  in  the 
proceedings.  Flemming  and  Baldwin  vs.  Shields,  21  An.  118;  Lee 
et  als.  vs.  Bradlee,  8  M.  66;  8  R.  123;  Carroll  &  Go.  vs.  Bridewell, 
27  An.  239;  13  An.  222;  19  An.  462. 

2.  Plaintiffs  proved  the  reality  and  existence  of  their  debt.  There 
was  no  serious  attempt  made  to  resisu  it. 

3.  From  a  careful  examination  of  the  record  we  are  of  the  opinion 
that  the  interveners  have  failed  to  prove  that  the  plaintiffs  and 
defendants  were  guilty  of  fraud  and  collusion  in  the  issuing  of  the 
attachment  by  plaintiffs  against  the  defendant.  The  defendants 
were  in  failing  circumstances.  They  failed  in  their  negotiations  to 
raise  money  to  pay  their  obligations,  or  to  get  an  extension  of  time 
from  the  Monroe  banks.  Angered  and  mortified,  disappointed  and 
hopeless,  they  told  plaintiffs'  attorney  that  they  would  take  care  of 
themselves.  They  told  plaintiffs'  agent  the  same  thing.  No  action 
was  taken  by  plaintiffs'  attorney  on  these  impulsive  declarations.  It 
was  only  several  days  after,  when  he  learned  that  the  defendants 
were  really  in  earnest  in  their  statements  and  were  disposing  of  their 
property,  that  he  caused  the  attachment  to  issue.  Before  the  issuing 
of  the  attachment,  cotton  was  shipped  by  defendant  to  plaintiffs. 
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They  were  obligated  to  do  this,  as  plaintiffs  were  famishing  them 
with  supplier,  the  agreement  being  to  ship  one  bale  of  cotton  for 
every  $20  fnrnisbed.  After  the  seizure  the  plaintiffs  received  cottoo 
from  defendants,  which  had  not  been  seized  under  the  attachment. 

This  was  in  pursuance  of  an  arrangement  between  the  plaintiffs 
and  the  defendants,  which  is  urged  as  one  of  the  strongest  proofs  of 
the  collusion.  The  arrangement  was  legitimate.  It  was  an  effort 
on  the  part  of  plaintiffs  to  save  what  they  could,  and  on  the  part  of 
defendant,  to  get  eventual  control  of  his  property.  In  this  no  injury- 
could  be  done  to  interveners.  On  the  contrary,  it  would  inure  to  their 
benefit  if^successful. 

The  plaintiffs  purchased  the  property  under  seizure,  and  agreed  to 
cultivate  the  plantations  and  conduct  the  commercial  business  in 
their  own  name,  engaging  the  services  of  defendants  at  $76  per  month 
cash.' 

When  plaintiffs,  from  the  profits  of  the  business,  realized  their 
debt,  they  agreed  to  restore  the  property  and  business  to  defendants. 
The  necessities  of  the  creditor  and  the  debtor  would  naturally  point 
to  this  arrangement. 

The  $1500  paid  to  plaintiffs  was  a  part  of  the  proceeds  of  cotton 
converted  by  defendants,  and  was  one  of  the  inducements  offered 
by  defendants  to  effect  the  arrangement.  It  was  to  aid  in  procur- 
ing transfer  of  the  banks'  claims. 

These  are  isolated  facts,  which  taken  by  themselves  lead  to  sus- 
picion, but  they  are  not  sufficient  proof,  and  are  explained  away 
when  taken  in  connection  with  other  facts.  They  were  logical 
sequences  of  the  financial  condition  of  defendants.  The  efforts  of 
the  creditor  to  save  his  debt  out  of  the  wreck,  and  of  the  debtor  to 
provide  for  the  future,  were  legitimate,  provided  no  creditor  was  in- 
jured. 

On  this  branch  of  the  case  we  give  great  weight  to  the  opinion  of 
the  District  Judge.  He  saw  and  heard  the  witnesses,  and  when  the 
judgment  appealed  from  rests  upon  facts  we  will  not  without  urgent 
reasons  disturb  it. 

The  learned  District  Judge  says,  in  his  elaborate  and  carefully  con- 
sidered reasons  for  the  judgment,  that  ^' after  hearing  the  witnesses, 
and  upon  a  careful  perusal  of  the  testimony  and  the  documents  filed 
in  evidence,  I  am  convinced  that  the  intervenors  have  failed  to 
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establish  their  allegations  and  that  their  intervention  should  be  dis- 

misseci  at  their  costs." 

4.  The  claims  of  the  Monroe  banks  were  transferred  to  the  plaintiffs 
after  the  issuing  of  their  attachment  against  defendants.  This  pur- 
chase the  interveners  attack  as  the  purchase  of  litigious  rights,  and 
therefore  null  and  void.  The  penalty  of  nullity  of  the  purchase 
does  not  destroy  the  obligation,  and  prevent  the  original  owner  from 
asserting  his  rights.  The  intervener  is  only  concerned  with  enforc- 
ing his  own  rights,  and  it  can  not  be  perceived  what  interest  or  right 
to  preserve  or  enforce  he  can  accomplish  by  attacking  this  sale 
of  the  banks'  obligations  to  plaintiff.  He  is  without  interest  to  do  so. 
Sue.  Hoover  vs.  York  &  Hoover,  80  An.  762. 

The  parties  who  purchased  the  claim  were  not  officers  or  employees 
of  the  court,  and  the  prohibition  contained  in  Art.  2447  C.  C.  does 
not  apply  to  them. 

The  nullity,  if  it  existed,  is  relative,  and  a  civil  action  is  necessary 
to  have  it  so  declared.  All  parties  in  interest  must  be  cited,  and  it 
can  not  therefore  be  attacked  collaterally.  New  Orleans  Gas  Light 
Co.  vs.  Webb,  7  An.  168. 

There  is  nothing  in  the  record  which  would  justify  a  disturbance 
of  the  judgment. 

Judgment  affirmed. 


No.  1266. 
Ohablbs  O'Donnell  vs.  Hbxry,  Forrbst  &  Go.  fi26  loei 

The  defendants  do  not  set  forth  tn  their  answer  any  right  to  a  call  in  warranty. 
It  is  not  a  case  of  personal  warranty  within  the  meaning  of  Art.  879  of  the  Code  of 

Practice. 
There  were  measarements  and  estimates  to  be  made.    The  court  did  not  exceed  its 

discretion  by  appointing  experts  to  obtain  farther  information. 
The  plaintiff  and  the  defendants  having  agreed,  in  case  of  disputes  or  differences 

as  to  the  construction  of  their  contract,  or  the  sufliciency  of  the  performance 

of  any  of  the  work  to  be  done  under  it,  or  the  price  to  be  paid,  to  submit  them 

to  the  cIyII  engineer  in  charge,  who  was  to  consider  and  finally  decide  them, 

are  bound  by  the  measurements  made,  and  by  the  decision  of  the  selected 

arbiter. 
The  hasty  utterances  of  the  arbitrator,  without  knowledge  of  all  the  factr,  can  not 

be  construed  as  modifying  or  changing  the  terms  and  conditions  of  a  contract, 

one  of  the  clauses  of  which  reads: 
No  extension  of  time  or  alteration  of  this  contract  is  In  any  way  to  be  considered 

or  allowed,  unless  the  same  be  In  writing,  properly  sign^ed  by  the  parties  and 

attached  to  this  agreement. 
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APPEAL  from  the  Fourth  District  Court,  Parish  of  Caldwell. 
Wear,  J. 


Boatner  <Cr  Lamkin  for  Plaintiff. 


8,  H,  Gilbert  for  Defendant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Jay  Qould  entered  into  a  contract  with  I.  A.  Henry 
to  construct  the  extension  of  the  Houston  Central,  Arkansas  & 
Northern  Railroad  Company  from  Riverton  station,  on  said  road,  in 
the  parish  of  Caldwell,  to  Alexandria,  La. 

For  the  work,  when  completed  and  accepted  by  the  engineer  of 
the  road,  the  contractor  was  to  receive,  under  the  terms  of  the  con- 
tract, as  follows : 

In  earth,  per  cubic  yard  of  work,  16  cents;  in  loose  rock,  per 
cubic  yard  of  work,  45  cents ;  in  solid  rock,  per  cubic  yard  of  work, 
86  cents ;  for  clearing  and  grubbing,  per  acre,  $60. 

The  firm  of  which  Henry  was  a  member  undertook  to  carry  out 
this  contract. 

Plaintiff  became  a  sub -contractor  on  grade  work,  under  the  firm 
of  Henry ^  Forrest  &  Co.,  to  grade  section  6  of  the  railway,  for  the 
price  just  mentioned,  per  cubic  yard  for  earth  work,  and  35  cents 
for  loose  rock  work,  and  75  cents  for  solid  rock,  per  cubic  yard. 

The  contract  provided  for  estimates,  under  the  direction  of  the 
railway  engineer,  at  the  close  of  each  month,  of  the  amount  and 
value,  as  near  as  practicable,  of  work  done,  and  within  thirty  days 
the  defendant  was  to  pay  the  amount  of  said  estimates,  less  10  per 
cent. ;  the  commission  was  withheld  to  enforce  compliance  with  the 
contract. 

Upon  completion  of  all  the  work  in  the  time  and  manner  agreed 
upon,  it  was  agreed  that  the  engineer  should  make  a  final  statement 
of  all  the  work  done. 

It  was  also  stipulated  in  the  contract  that  in  case  any  dispute  or 
difference  arose  as  to  the  construction  to  be  placed  upon  the  agree- 
ment as  to  the  sufficiency  of  the  work  to  be  performed,  or  the  price 
to  be  paid,  it  was  to  be  referred  to  the  engineer  of  the  H.  C,  A.  & 
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N.  R.  R.  Co.,  who  was  selected  by  both  parties  to  consider  and  de- 
cide all  such  disputes  and  differences. 

It  was  agreed  that  his  decision  should  be  final  and  binding. 

A  difference  arose  during  the  progress  of  the  work,  as  to  whether 
the  work  was  to  be  classed  as  earth  work  or  as  work  in  solid  or  in 

loose  rock. 

Pleadings. 

The  plaintiff  alleges  as  due  him  on  earth  work. 67,884  yards  at  16  cents    $10,861  44 

I..oo9e  rock,  26,000  yards  at  35  cents 8,750  00 

i^lid  rock,  17,400  yards  at  75  cents 13,050  W> 

Total  '     $32,661  44 

On  which  he  admits  to  have  received $22,136  051-8 

Balance $10,524  93 

The  plaintifT  further  alleges  that  the  difference  was  referred  to 
the  engineer  of  the  company,  who  decided  that  the  work  should  be 
classed  as  '^  solid  rock,"  under  the  specifications  forming  part  of 
the  contract. 

The  defendant  called  the  H.  C,  A.  &  N.  R.  R.  Co.  in  warranty. 

The  railway  company  excepted  to  the  call  in  warranty  on  the 
groond  that  the  answer  of  the  defendant  showed  no  cause  of  action; 
that  neither  the  petition  in  the  suit  nor  the  answer  alleges  any 
parity  of  contract  between  the  plaintiff  and  said  company,  nor  other 
reason  justifying  a  call  in  warranty. 

The  District  Court  maintained  the  exception  and  dismissed  the 
call  in  warranty. 

The  ruling  maintaining  the  exception  is  correct,  for  the  records  do 
not  disclose  that  the  H.  C,  A.  &  N.  R.  R.  Co.  was  a  party  to  the  con- 
tract between  the  plaintiff  and  the  defendant,  or  that  it  ever  re- 
ceived its  approval. 

It  is  not  shown  that  the  consent  to  transfer,  or  sub-contract,  re- 
quired by  one  of  the  articles  of  the  agreement,  was  ever  obtained. 

Plaintiff  does  not  allege  any  indebtedness  on  the  part  of  the 
warrantor,  nor  does  it  appear  that  there  was  any  privity  between 
them. 

The  defendants  do  not]  resist,  in  argument,  the  dismissal  of  the 
call  in  warranty. 

They  do  not  set  forth  in  their  answer  any  right  under  the  contract. 

They  do  not  pretend  that  the  railway  company  is  liable  to  them  for 
the  amount  claimed  in  case  judgment  be  rendered  against  them.  C. 
P.  378,  379  and  384 ;  Hackett  vs.  Schiele  &  York,  19  An.  67  j  DeGreck 
vs.  Murphy  &  Gains  et  al.,  22  An.  297. 
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Bill  of  Exception, 

The  defendants  applied  to  the  conrt  for  the  appointment  of 
experts,  alleging  that  the  accounts  between  plaintiff  and  defendants 
were  numerous,  extensive  and  intricate;  that  intelligent  classiflca- 
tion  and  estimate  of  plaintiff's  work  was  a  matter  peculiarly  ^within 
the  knowledge  of  civil  engineers. 

The  application  was  granted,  and  experts  were  appointed  over  the 
opposition  of  plaintiff. 

The  bill  of  exception  retained  to  the  ruling  of  the  court  sets  forth 
that  ''there  is  no  issue  in  the  case,  nor  disputed  facts  which  can 
*^  legally  be  referred  to  experts  for  a  report,  and  that  the  classifLca- 
^'  tion  of  the  work  must,  under  the  contract,  have  been  settled  by 
'*  the  railroad  company's  engineers  at  the  time  the  dispute  arose." 

The  court  a  qua  did  not  exceed  the  discretion  with  which  it  is 
vested  in  making  the  appointment. 

Experts  may  be  appointed  when  necessary  to  obtain  information. 
C.  P.  442. 

The  attention  of  the  court  is  invited  by  the  plaintiff  to  his  opposi- 
tion to  the  report  of  the  experts. 

The  opposition  reiterates  the  grounds  incorporated  in  the  bill  of 
exception  reserved  to  the  appointment  of  experts,  and  further  sets 
forth : 

^'That  the  engineer  of  the  railroad  company  under  the  contract 
'<  was  the  proper  and  only  person  who  could  classify  the  work  done, 
<^  or  material  removed,  and  that  this  must  have  been  made  and  de- 
<^  termined  at  the  time  the  dispute  arose." 

These  and  other  grounds  of  opposition  alleged  would  not  have  jus- 
tified the  excluding  of  the  report.  They  present  questions  to  be 
considered  on  the  merits,  in  determining  the  weight  to  be  given  to  the 
reporfc. 

Statement  of  Facta. 

Plaintiff's  witnesses  testify  that  he  suspended  work  on  section  6 
on  account  of  the  before  mentioned  difference  and  dispute  about  the 
classification  given,  and  that  he  only  resumed  When  the  engineer 
pronounced  the  material  '* solid  rock"  and  promised  plaintiff  com- 
pensation on  that  basis  for  its  removal. 

It  is  not  disputed  that  in  setting  slopes  the  constructor  is  guided 
by  the  material  to  be  removed  in  a  cut,  also  that  in  an  embankment 
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ofdinarilyy  OFdinary  earth  will  hold  a  slope  one  foot  vertical  to  one 
foot  horizontal,  while  slopes  for  rocks  or  hard  material  are  one 
quarter  of  a  foot  to  one  foot. 

Plaintiff's  witnesses  testify  that  the  slopes  were  drawn  from  one 
foot  horizontal  to  one  foot  vertical,  to  one  fourth  horizontal,  to  one 
foot  vertical,  and  that  after  the  slope  had  been  changed  the  material, 
leas  a  small  proportion,  shonld  have  been  classified  as  rock  under 
the  terms  of  the  contract. 

Two  civil  engineers  employed  by  the  railroad  company  are  plain- 
tiff's witnesses;  also  plaintiff's  foreman,  and  the  plaintiff  himself. 

On  part  of  defendant  the  chief  engineer  testifies  that  he  gave 
proper  classification  and  estimate  to  the  plaintiff ;  that  he  allowed 
him  all  yardage  of  solid  rock  to  which  he  had  a  right.  He  states 
that  there  was  solid  rock,  a  regular  ledge.  As  the  work  progressed 
there  was  softer  material,  of  loose  rock  and  earth,  which  could  have 
been  ploughed. 

The  assistant  chief  engineer  testifies  that  he  has  examined  the 
excavations  on  section  6,  and  found  that  the  upper  stratum  was  a 
hard  chocolate- colored  substance;  ''although  not  rock  it  will  not 
disintegrate  when  exposed  to  the  weather."  It  was  of  such  a  nature 
that  blasting  was  necessary  to  remove  it.  This  material  was  classed 
as  solid  rock;  under  it  there  was  a  layer  of  sand,  and  under  the  sand 
there  was  a  bluish  material  of  the  nature  of  clay  and  soap  stone. 
This  material,  the  witness  testified,  is  softer  than  the  upper  stratum, 
and  was  classified  as  loose  rock.  This  testimony  is  corroborated  by 
a  third  civil  engineer,  also  by  one  of  the  defendants. 

The  Committee  of  Experts. 

L.  N.  Polk,  W.  M.  Wasburn,  and  Linton  W.  Stubbs,  civil  engineers, 
report  that  they  classified  and  examined  the  work  done  by  the  plain- 
tiff on  section  6  of  the  H.  C,  A.  &  N.  R.  R.,  and  found  '*  no  other 
material  than  earth  upon  any  portion  of  said  section  6." 

"  They  further  state  that  at  the  remote  date,  from  the  time  of  the 
removal  of  the  material  upon  said  section  6,  it  is  a  difficult  matter  to 
determine  accurately  the  class  of  material  removed  from  the  above 
mentioned  section  6,  though  we  are  thoroughly  satisfied  that  there 
never  was  any  solid  rock  removed  by  said  O'Donnell  from  said  sec- 
tion 6,  and  further  that  we  are  of  the  opinion  that  the  final  estimate 
given  said  O'Donnell  upon  said  section  6  was  fair  and  liberal." 
54 
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WitnesBes  for  the  defendant  testify  with  reference  to  the  slopes 
drawn  from  one  foot  horizontal  to  one  foot  vertical  to  one* fourth  to 
one,  and  state  that  change  may  be  made  from  the  former  to  the  lat- 
ter without  it  being  necessary  to  classify  the  material  as  solid    rock. 

We  extract  from  the  contract : 

''With  slopes  for  rock  excavations  of  one -fourth  horizontal  to  one 
vertical,  and  earth  excavations  with  slopes  of  one  foot  horizontal  to 
one  foot  vertical.  Bat  the  width  and  slopes  of  the  road,  whether 
an  embankment  or  catting,  or  whether  the  material  used  be  earth  or 
rock,  may  be  changed  by  the  engineer." 

There  are  several  measurements  of  record. 

In  one  the  total  yardage  of  the  material  classed  as  in  the  nature 
of  sandstone  is  4955  cubic  yards ;  material  classified  as  loose  rock, 
12,660  cubic  yards;  material  classified  as  ordinary  soil,  89,066  cnbie 
yards;  total,  106,680. 

There  are  other  measurements  on  the  part  of  the  defendant 
which  differ  slightly  from  the  above. 

The  report  of  the  committee  of  experts  contains  a  statement  of 
the  yardage  due. 

The  largest  amount,  supported  by  the  committee's  report,  was 
taken  by  the  District  Judge  as  the  basis  of  his  judgment. 

On  th£  Merits. 

Plaintiff,  through  counsel,  contends  that  he  received  a  promise 
from  the  chief  engineer  that  he  would  classify  his  work  as  in 
solid  rock  at  the  point  where  the  slopes  were  drawn  in. 

The  classification  was  not  made  at  once,  but  was  necessarily  post- 
poned in  accordance  with  the  contract. 

When  it  was  made  it  was  ascertained  that  there  were  three  strcUa 
in  the  cuts.  The  proportion  of  each  was  established  and  the  amount 
due  on  each  classification  fixed. 

Without  attempting  to  reconcile  difTerences  of  statements  of  wit- 
nesses, we  conclude  on  this  point  that  if  the  engineer  made  the 
promise  claimed  at  the  time  the  ledge  of  solid  rock  was  removed,  it 
referred  to  the  stratum  which  was  afterward  classified  as  rock,  and 
not  to  ordinary  soil  and  loose  rock. 

The  evidence  to  establish  the  promise  is  not  conclusive  and  does 
not  come  to  us  without  serious  contradiction. 

The  engineer  states  under  oath :  '^  I  gave  O'Donnell  solid  rock  for 
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all  material  that  would  stand  that  classification."  ''The  classifica- 
tion given  him  on  the  balance  of  the  material  was  loose  rock  and 
earth.  I  gave  this  classification  because  that  is  what  it  was  accord- 
ing to  specifications  after  the  slope  stakes  were  drawn."  ''The 
hard  material  that  I  classified  as  solid  rock  did  not  continue  down  to 
the  bottom  of  the  cat  or  grade  line." 

The  promise  as  made  and  the  change  in  the  slopes  did  not  have 
the  effect  of  modifying  or  amending  the  contract,  which  provides 
for  the  classification  of  material  in  cuts  or  embankments. 

The  contract  between  the  plaintiff  and  defendant  also  stipulates 
that:  "No  extension  of  time  or  alteration  of  this  contract  is  in  any 
way  to  be  considered  or  allowed,  unless  the  same  be  in  writing, 
signed  by  the  parties  and  attached  to  the  agreement." 

The  hasty  utterances  of  the  arbitrator  during  the  progress  of  the 
work,  without  knowledge  of  the  facts  which  shortly  after  became 
manifest,  can  not  be  construed  as  altering  the  conditions  of  such  a 
contract. 

EUs  measurements  and  estimates  were  to  be  made  after  the  com- 
pletion of  the  work  and  were  accordingly  made. 

Measurement :  Witnesses  for  the  plaiutiff  testify  that  there  were 
strata  in  the  cuts  after  the  slope  stakes  were  taken  down ;  one  a 
hard  material,  the  other  sand. 

One  of  these  witnesses  states  that  the  "stratum  of  sand  did  not 
amount  to  more  than  10  or  16  per  cent." 

The  sample  of  the  material  brought  up  with  the  transcript  are  of 
three  distinct  strata.  The  estimate  of  10  or  16  per  cent,  of  earth  to 
the  remainder  rock  or  loose  rock  made  by  one  of  plaintiff's  witnesses 
is  not  sustained  in  opposition  to  the  positive  testimony  of  a  number 
of  witnesses. 

The  field  notes  of  one  of  plaintiff's  witnesses  served  as  the  basis 
of  the  calculation. 

The  experts  appointed  by  the  court  report  that  the  estimates 
made  were  fair  and  liberal. 

All  the  witnebses  of  the  defendant  sustain  the  correctness  of  the 
aggregate  allowed. 

One  of  the  number,  an  engineer,  states:  "I  plotted  the  cross  sec- 
tions. I  have  these  plotted  cross  sections  with  me."  This  survey 
"was  made  with  a  level  rod  and  tape  line,  and  the  greatest  care  was 
taken  to  make  it  perfectly  accurate.     Plots  marked  from  1  to  9  are 
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the  plots  referred  to  by  me.  With  the  ioatrament  referred  to  above 
I  obtained  the  height  and  distance  from  the  centre  of  points  on  the 
sides  of  the  cut  at  top  and  bottom  of  each  different  strata  m  of 
material.    The  sorvey  was  accurate." 

After  weighing  the  evidence  we  are  nnable  to  conclnde  that  the 
judgment  is  erroneons. 

The  defendants,  in  their  motion  in  answer  to  the  appeal,  pray  that 
the  judgment  be  amended  by  reducing  the  amount  decreed  due. 

We  have  before  stated  that  defendants'  witnesses  have  not  en- 
tirely agreed  in  their  estimate.  We  accept  the  highest,  as  did  the 
District  Judge,  and  aflton  the  judgment,  at  appellant's  costs. 


46  1^1  No.  1262. 


^  j^j.  The  State  op  Louisiana  vs.  David  Undhrwood. 

I  44   852|     ^°  accused  in  a  criminal  cause  who  avails  himself,  under  Act  No.  29  of  1886,  of  the 
|cll7lO80|  priviluge  of  testifying  therein  Issub]ecte«i  to  cross-examination  by  the  State, 

but  this  examination  extends  only  to  matters  concerning  which  the  witness  has 
given  his  testimony. 

For  the  purpose  of  the  decision  of  a  bill  of  exception  the  recitals  thereof  are  to  be 
taken  as  true  when  the  trial  Judge  signs  the  bill  without  controverting  or 
modifying  the  same. 

A  bill  of  exceptions  In  a  criminal  cause  is  well  taken  which  shows  that  the  accused 
whilst  testifying  thereon  was  forced,  over  the  objections  of  his  counsel,  to  give 
evidence  against  himself  through  a  cross-examination  by  the  State  as  to  mat- 
ters concerning  which  the  witness  had  not  given  his  testimony. 

Objections  urged  by  counsel  of  an  accused  to  such  a  cross-examination  of  an 
accused  by  the  State,  and  to  questions  which  led  up  to  such  a  result,  are  not 
covered  nor  met  by  a  simple  statement  from  the  trial  judge  that  the  question 
put  to  the  accused  bearing  upon  the  r««  getUs,  the  objection  to  the  same  was 
overruled— the  question  might  well  bear  upon  the  res  gestae  and'  yet  not  be  a 
proper  one  to  propound  to  that  particular  witness. 

APPEAL  from  the  Twenty -sixth  District  Court,   Parish  of  St. 
Charles.    Rost,  J. 

G.   Leche  and  J.   P.   Madison,  District  Attorneys,  for  the  State, 
Appellee. 


J.  Reine  for  Defendant  and  Appellant, 


The  opinion  of  the  conrt  was  delivered  by 

NicuoLLS,  C.  J.    The  defendant  in  this  case  having  been  indicted 
for  marder,  convicted  of  the  charge  and  sentenced  to  death,  appeals 
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to  this  court,  relying  for  reyersal  npon  the  grounds  embodied  in  two 
bOlB  of  exceptions  found  in  the  record. 

The  first  bill  is  directed  against  the  action  of  the  judge  a  quo  in 
permitting  the  district  attorney  over  the  objections  of  the  counsel 
of  the  accused  to  cross-examine  the  accused  then  on  the  stand,  as  to 
certain  facts — the  second  against  the  overruling  of  a  motion  for  a 
new  trial,  the  application  for  which  it  was  contended  was  well 
founded  and  should  have  been  granted. 

It  is  unnecessary  to  consider  and  pass  upon  the  second  bill  in  view 
of  the  conclusions  of  the  court  reached  upon  the  first. 

The  district  attorney  in  his  brief  states  that  the  only  objection 
raised  by  the  accused  during  his  trial  was  as  to  the  right  claimed  by 
the  State  under  Section  2  of  Act  No.  29  of  1886,  of  cross-examining 
him  when  on  the  stand  as  a  witness. 

Had  the  accused  claimed  the  right  to  withdraw  as  a  witness  im  - 
mediately  upon  the  termination  of  bis  direct  examination,  free  from 
liability  to  any  cross-examination  whatsoever,  the  judge  could  not 
have  done  otherwise  than  to  reject  such  a  pretension,  inasmuch  as  it 
would  have  been  an  attempt  by  the  defendant  to  have  availed  him- 
self of  a  statute  permissive  in  its  character,  conferring  a  special  priv- 
ilege and  favor,  without  subjecting  himself  to  the  conditions  upon 
which  the  exercise  of  the  privilege  was  made  to  depend.  The  reci- 
tals of  the  bill  do  not  siistain  the  statement  of  the  district  attorney 
that  the  accused  claimed  an  absolute  exemption  from  cross- examina- 
tion, but  show  that  he  insisted  that  this  cross-examination  should 
only  extend  to  matters  concerning  which  he  had  given  his  testimony. 
In  this  position  he  was  clearly  right. 

The  second  section  of  the  act  referred  to  provides  that  the  cir- 
cumstance of  a  witness  being  a  party  accused  shall  in  no  wise  dis- 
qualify him  from  testifying  provided  that  no  person  shall  be  com- 
pelled to  give  evidence  against  himself,  and  provided  that,  if  the 
person  accused  avails  himself  of  this  privilege,  he  shall  be  subject  to 
all  the  rules  that  apply  to  other  witnesses  and  may  be  cross-examined 
as  to  all  matters  concerning  which  he  g^ves  his  testimony. 

It  is  evident  from  a  perusal  of  this  section  that,  whilst  an  accused 
who  voluntarily  makes  himself  a  witness,  can  not  legally  decline 
cross-examination,  yet  he  can  to  a  certain  extent  control  it  by  a  se^ 
lection  of  the  matters  and  things  concerning  which  he  gives  hie  tes^ 
timony. 
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The  same  Btatate  which  withdraws  from  him  disqualification 
witness,  and  subjects  him  to  cross-examination,  expressly  places  a 
limit  to  this  examination,  which  limitation  the  State  is  in  no  "wise 
permitted  to  transcend,  and  the  complaint  made  in  this  case  by  tbe 
defendant  is  that  it  is  precisely  this  which  has  been  allowed  by  tbe 
jndge  to  be  done  in  spite  of  his  opposition  and  objections. 

The  counsel  of  the  accused  makes  the  positive  assertion  in  the 
bill  that  the  defendant  was  only  on  the  stand  as  a  witness  for  a  few 
minutes ;  that  as  a  witness  he  gave  no  testimony  applicable  in  fact 
to  the  case ;  that  finding  much  vagueness  in  his  testimony  and  no  facts 
elicited  by  the  same,  he,  the  counsel,  moved  that  he  be  withdrawn 
from  the  stand,  but  that  the  district  attorney  attempting  to  question 
him  as  to  who  killed  the  accused   (deceased) ,   a  matter  which  he 
avers  was  not  broached  in  his  direct  examination  in  chief,  he,  the 
counsel,    objected  to  the    cross-examination,   except  on  matters 
elicited  in  the  direct  examination,  whereupon  (so  says  the  bill)  said 
objection  was  overruled,  said  accused  made  to  give  evidence  agaioBt 
himself  on  matters  not  elicited  in  his  direct  examination ;  wherefore 
a  bill  of  exceptions  was  reserved. 

If  these  averments  be  true  the  accused  has  good  ground  of  com- 
plaint, and  it  only  remains  for  the  court  to  determine  whether,  so  far 
as  the  record  discloses,  they  are  to  be  taken  for  true.  The  bill  ap* 
pears  in  the  record  signed  by  the  judge  without  a  word  from  him 
questioning  the  truthfulness  of  the  recitals — ^and  the  court  is  bound 
to  assume,  in  the  absence  of  any  denial  of  their  verity,  that  they 
correctly  state  the  facts. 

It  has  been  held  that  where  there  is  a  difference  between  the  judge 
and  counsel  as  to  the  circumstances  connected  with  a  bill  of  excep- 
tion, the  statements  of  the  former  are  to  be  taken  as  true.  When  a 
judge  having  this  power  of  control  and  correction,  has  failed  to  exer- 
cise it  in  any  given  cases,  it  is  to  be  presumed  that  there  existed  no 
ground  upon  which  he  was  called  upon  to  have  done  so.  In  the  case 
before  the  court,  the  only  statement  made  in  the  bill  by  the  district 
judge  was,  that  the  question  put  to  the  accused  bearing  upon  the 
re$  gestsBy  the  objection  was  overruled. 

This  ruling  did  not  cover  nor  meet  the  objections  urged — ^the  ques- 
tion asked  might  weU  bear  upon  the  res  ffesta  and  yet  not  one  to  be 
properly  asked  of  this  particular  witness.  Under  the  state  of  facts 
disclosed  by  the  bill  of  exceptions  the  objections  urged  by  the  ac- 
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eoaed  should  have  been  Bustained  and  the  qaestion  should  not  have 
been  permitted  to  be  asked. 

For  the  reasons  given  in  this  opinion  it  is  ordered,  adjudged  and 
decreed  that  the  verdict  of  the  jury  and  the  sentence  of  the  District 
Oonrt  rendered  thereon  against  the  aforesaid  David  Underwood  be 
avoided  and  annulled  and  set  aside,  and  that  the  case  be  remanded  to 
the  District  Court  for  further  proceedings  according  to  law. 


No.  1258. 
The  Statb  of  Louisiana  vs.  William  Thorn. 

Kg  error  of  any  kind  being  suggested  or  appearing  on  the  record,  the  Judgment  is 
atBrmed. 

APPEAL  from  the  Oriminal  District  Oourt  for  the  Parish  of  Orleans. 
BaJeeTj  J. 

J,  P.  MctdiBonj  District  Attorney,  for  the  State,  Appellee. 


A,  D,  Henriques  and  J,  H»  Fergtuon  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fbnnbb,  J.  No  brief  is  filed  on  behalf  of  appellant,  and  a  careful 
scrutiny  of  the  record  reveals  no  irregularity  in  the  proceedings  and 
suggests  no  error  of  any  kind  of  which  this  court  can  take  cogni- 
sance. 

Judgment  afOrmed. 


No.  1256. 
Thomas  E.  Orbbn  bt  al.  vs.  J.  E.  Moorb. 

1.  A  possessor  In  bad  faith  is  one  who  possesses,  as  master,  bnt  who  assumes 
that  quality  when  he  well  knows  that  he  has  no  title  to  the  thlog  or  that  his 
title  Is  Ticlons  and  defeotlye. 

1.  He  Is  a  bonaJUe  possessor  who  possesses  as  owner,  by  virtue  of  an  act  snffloient 
in  terms  to  transfer  the  property  the  defects  of  which  he  is  ignorant. 

l>  The  bad  faith  possessor  Is  entitled,  upon  being  dispossessed,  to  the  reimburse- 
ment of  necessary  expenses  for  the  preservation  of  the  property  and  to  an  ad' 
Justment  of  bis  claims  for  constructions  and  improvements. 
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APPEAL  from  the  Twenty-aeyenth  District  Oonrt,  Parish  of  West 
OarroU.     WUliams,  J. 


C.  T.  Dunn  and  8.  T.  Baird  for  Plaintiffs  and  Appellees : 

A  sale  of  land  condaoted  under  Act  107  of  1880  is  an  absolate  nullity  if  the  land  had 
not  been  prevloasly  forfeited  to  the  State  for  non-payment  of  taxes.  30  An. 
1109,  962;  Act  of  1880,  p.  135. 

A  title  acquired  in  bad  faith  can  not  be  made  the  basis  of  prescription.  C.  C  347S, 
et  $eq. 

A  purchaser  knowing  the  defects  in  the  title  of  the  property  purchased,  can  not 
be  considered  a  purchaser  in  good  faith.    33  An.  1174. 

A  possessor  in  bad  faith  owes  rents  from  the  date  of  his  occupancy,  and  he  Is  en- 
titled to  reimbursements  for  only  the  yalue  of  the  material  and  costs  of  con- 
struction of  improvements  made  upon  the  property.    (!.  G.  608. 


WelU  &  Oray  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  This  snit  is  brought  by  the  heirs  at  law  of  John  and 
Mary  E.  Green,  deceased,  for  the  recovery  of  a  tract  of  240  acres  of 
improved  land,  producing  revenue;  and,  upon  averment  that  the 
annual  revenues  of  same  amount  to  $250,  and  that  'Hhe  defendant 
has  had  illegal  and  fraudulent  possession  thereof  since  1884,"  they 
claim  the  sum  of  $1760;  and  their  prayer  is,  that  they  be  decreed  ta 
be  the  owners  in  indivision  of  the  property  and  placed  in  possession 
thereof,  and  that  they  have  and  recover  of  and  from  the  defendant 
said  amount  of  revenues,  with  legal  interest  from  judicial  demand. 

The  defendant  claims  to  have  acquired  the  ownership  of  said 
property  in  1881,  as  adjudicatee  at  a  public  sale,  made  under  and  in 
pursuance  of  the  provisions  of  Act  107  of  1880,  as  property  which 
had  been,  theretofore,  forfeited  to  the  State. 

Alleging  his  purchase  to  have  been  made  in  good  faith,  he  pleada 
his  occupancy  and  possession  thereunder,  in  support  of  his  plea  of 
ten  years'  prescription,  acgutrendi  causa. 

In  the  alternative,  he  sets  up  in  reconvention  a  claim  of  $2350  for 
betterments,  tor  which  he  demands  judgment. 

On  the  trial,  there  was  judgment  in  favor  of  the  plaintiffs  for  the 
land  and  its  improvements,  decreeing  them  entitled  to,  and  to  be 
placed  in  possession  thereof,  and  to  have  and  recover  of  and  from 
the  defendant,  the  rents  and  revenues  of  the  same  for  two  years  at 
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1250  per  aimiim,  decreeing  it  to  be  equitable  and  just  to  allow  him 
"  ^e  use  of  the  land  for  five  years,  for  clearing,  fencing  and  putting 
Uke  Mime  in  a  9laie  of  cultivation;^^  and  it  gave  the  defendant  credit 
for  the  value  of — 

One  dwelling  house $«)0  00 

Four  cabins  at  $75 300  00 

One  crib 16  00 

Taxes  paid 143  8& 

Sundry  small  ImproTements 41  11 

$800  00 

making  ^^  the  sum  of  three  handred  dollars  ($300)  for  the  value  of 

improvements  and  taxes,  over  and  above  the  amount  due  the  plain- 

tiffs  for  rent." 

From  that  judgment  the  defendant  has  appealed ;  and  the  plain  - 

tiffs  and  appellees  have  filed  in  this  court  an  answer  to  the  appeal, 

in  which  they  pray  for  an  amendment  and  ask  a  reversal  of  the 

judgment,  in  so  far  as  it  awards  the  sum  of  $300  against  them,  and 

request  an  increased  allowance  in  their  favor  by  decreeing  them 

*^  entitled  to  a  moneyed  judgment  in  the  sum  of  $200  in  excess  of  the 

value  of  improvements  and  taxes,  on  account  of  rents  and  rev- 

enaes." 
From  the  foregoing  statement  of  the  case,  as  it  is  presented  for 

our  consideration,  there  is,  practically,  but  little  left  for  decision. 

As  to  the  plaintiffs'  demand  of  ownership  of  the  property,  there  is 
no  room  for  argument  and  apparently  n<7  dispute — the  record  dis- 
closing no  forfeiture  to  the  State. 

There  was  a  sale  made  in  1881,  according  to  the  evidence,  of  State 
lands,  under  the  provisions  of  Act  107  of  1880,  but  the  lands  of  J.  W. 
Qreen,  and  not  those  of  John  Green,  were  advertised  and  sold ;  and 
it  having  been  the  intention  of  the  defendant,  Moore,  to  buy  those 
of  the  latter,  and  not  of  the  former,  he  failed  to  acquire  even  an  ap- 
parent title  thereto  under  the  adjudication.  It  seems  that  this  mis- 
take was  subsequently  brought  to  his  notice,  and  by  some  means, 
not  definitely  shown  in  the  record,  the  tax  collector  executed  a  deed 
in  his  favor,  describing  the  lands  of  John  Green  instead  of  those  of 
J.  W.  Green. 

We  think  it  evident  that  defendant  was  not  a  purchaser  in  good 
faith,  but  that  he  occupies  the  position  in  this  litigation  of  one  <<  who 
possesses  as  master,  but  who  assumes  this  quality,  when  he  well 
knows  that  he  has  no  title  to  the  thing,  or  that  his  title  is  vicious  and 
defective."     R.  O.  C.  3462. 
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For  the  Code  provides  that  ''he  is  a  bona  ftde  poBseesor  who 
possesseB  as  owner  by  virtue  of  an  act  snfBcient  in  terms  to  trans^ 
fer  the  property,  the  defects  of  which  he  ie  ignorant.  He  ceases  to  be 
a  bona  fide  possessor  from  the  moment  these  defects  are  made  known 
to  him,"  etc.     R.  C.  C.  508. 

From  what  has  already  been  said,  it  is  clear  that  the  defendant 
was  fnlly  advised  of  the  mistake  that  had  been  made  in  the  adjudi- 
cation of  the  property,  and  most  have  known — even  if  it  be  con- 
ceded that  he  was  not  privy  to  the  alteration  that  was  subsequently 
made — ^that  the  deed  incorrectly  called  for  the  lands  of  plaintiffs' 
ancestor. 

This  must  have  been  the  theory  adopted  by  the  district  judge,  who, 
evidently,  examined  the  case  with  care,  and  decided  it  impartially 
and  conscientiously. 

Accepting  this  theory  as  correct — and  it  is  unquestionably  correct 
— ^the  defendant's  plea  of  prescription  is  untenable,  because  of  his 
want  of  that  good  faith  which  is  an  essential  element  of  prescription 
aequirendi  oauea.     R.  0.  0.  3478,  8479,  8451. 

The  further  consequence  of  his  lack  of  good  faith  is,  that  he  is  not 
entitled  to  gather  ''  the  fruits  of  the  thing  until  it  is  claimed  by  the 
owner  "  (R.  C.  C.  8453)  ;  but  is  restricted  to  his  claim  for  reimburse* 
ment  of  the  value  of  materials  used  in  the  re -establishment  of  plain- 
tiffs' plantation,  and  in  making  constructions  and  works  thereon, 
together  with  the  price  of  workmanship  (R.  C.  C.  508) ;  because 
the  Code  declares  that ''  he  to  whom  property  is  restored  must  re- 
fund to  the  person  who  possessed  it,  even  in  bad  faiihy  all  he  had 
necessarily  expended  for  the  preservation  of  the  property."     R.  C. 

C.  2814. 

These  articles  were  examined  and  applied  to  the  case  of  a  bad 
faith  possessor,  by  this  court  in  the  well  considered  case  of  Heirs  of 
Wood  vs.  Nicholls,  33  An.  744. 

The  district  judge  charged  defendant  rent  from  the  commence- 
ment of  his  possession,  but  allowed  him  to  compensate  five  years  of 
same  with  the  value  of  fencing,  clearing  and  putting  the  place  in 
cultivable  condition. 

It  is  of  this  item  that  plaintiffs'  counsel  chiefly  complains,  his  con- 
tention being  that  an  allowance  of  $600  would  afford  ample  compen- 
sation and  by  this  means  there  would  remain  a  charge  of  $250 
against  the  defendant,  instead  of  a  balance  of  $800  in  his  favor.     In 
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80  far  as  other  items  are  concerned,  there  is  no  discoverable  differ- 
ence between  the  calculation  of  the  judge  and  that  of  plaintiffs' 
counsel,  and  we  prefer  to  adopt  that  of  the  latter.  The  proof  shows 
that  in  1881,  when  the  tax  sale  occurred,  and  at  the  time  of  the  de- 
fendant's possession,  the  property  was  largely  in  arrears  for  taxe's, 
and  in  a  dUapidated  and  uninhabitable  condition,  and  that  the  de- 
fendant rehabilitated  it  by  building  houses,  bams,  cabins  and  fences, 
and  by  digging  wells,  clearing  land  and  putting  it  in  a  cultivable 
condition.  This  required  years  of  time,  as  well  as  the  expenditure 
of  a  great  deal  of  labor  and  money.  Of  course,  the  rental  value  of  the 
property  was  comparatively  small  during  this  period,  and  for  that 
reason  we  think  the  judge's  estimate  a  fair  and  reasonable  one. 
Judgment  affirmed. 

No.  1268.  Ilg  |g 

Mbs.  Pabthbna  Boggs  bt  al.  vs.  David  Hays  bt  al. 

Where  a  party  holds  a  mortgage  note  on  certain  property,  and  lives  with  the  mort- 
gagor for  a  number  of  years,  she  can  not  make  a  remunerative  donation  of  the 
mortgaged  property,  to  the  prejudice  of  her  heirs,  to  said  mortgagor.  If  any- 
thing Is  due  for  maintenance  it  should  be  credited  on  the  mortgage  note. 

If  the  mortgage  note  Is  prescribed  there  is  stlU  a  moral  obligation  to  pay,  and  the 
amount  due  for  board  should  be  compensated  by  the  mortgagor.  When  a  per- 
son makes  a  donation  of  ah  his  property,  without  reserving  enough  In  the  act 
of  donation  for  his  support,  the  act  is  null  and  void. 

In  a  suit  to  cancel  a  donation  the  test  of  Jurisdiction  is  the  value  of  the  property 
in  controversy. 

APPEAL  from  the  Seventh  District  Court,  Parish   of  Franklin. 
EUU,  J. 

J.  W.  WiUU  for  Plaintiffs  and  Appellees : 

On  Motion  to  Dismiss. 

The  averment  of  interest  by  a  third  party  who  appeals  from  a  judgment  rendered 
between  other  parties  is  InsuiBcient  to  authorize  an  appeal  where  such  third 
person  failed  to  allege  and  prove  in  the  court  below  his  right  to  do  so;  and 
that  there  Is  error  therein  to  his  prejudice.  Fazende  vs.  Flood,  31  An.  436  and 
eases ;  Succession  of  Allen,  10  An.  So.  804;  4B  An.  1071. 

A  third  party  can  not  appeal  when  his  interest  is  denied,  and  he  does  not  allege 
specially  In  what  his  interest  consists  and  that  his  claim  amounts  to  over  $3000 
as  shown  by  the  record,  no  matter  what  the  allegations  of  plaintiff  may  be. 
Art.  81  Const.  1879;  Williams  vs.  Gantt,33  An.  939;  Wade  B.  Young  vs.  Stephen 
Duncan  et  al.,  89  An.  86;8tate  National  Bank  vs.  Allen,  89  An.  806;  Lake  A  Bloom 
VB.Jolia  Arentet  al.,  83  An.  1085 ;  Art.  1977,0.0.;  L.  W.  R.  R.  Oo.  vs.  Hopkins, 
Kennedy  et  al.,  88  An.  806;  89  An.  8(8. 
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When  the  defendants  do  not  appeal,  a  third  party,  by  adopting  the  plead  ioirs  ^^^ 
making  the  defences  of  the  defendants,  can  not  sabstltute  himself  in  the  place 
and  stead  of  defendants  without  the  consent  of  plaintiffs,  and  make  defences 
personal  to  the  defendants,  especially  when  he  did  not  Intervene  and  Join  them 
in  the  court  below,  and  has  not  their  consent  to  use  their  pleadings  on  appeal. 

*    Mrs.  M.  Mayer  vs.  liouis  Stahr,  H.  Pohlman,  Intervenor,  85  An.89, 60;  Clapp  & 
Co.  vs.  Phelps  ft  Co.,  19  An.  462 ;  C.  P.  389,  390,  391,  392,  393,  .'194. 

Plaintiffs  and  appellees  with  a  reseryatlon  of  their  right  of  dismissal;  in  case  their 
motion  to  dleraiss  IsoTcrruled,  refer  to  the  following  authorities  on  the  merits : 
By  the  Act  6, 1884,  the  right  of  forced  heirs  to  establish  by  parol  tbe  simulation 
of  acts  or  conveyances  executed  by  those  from  whom  they  claim  to  inherit  ex- 
tends to  the  entire  estat«»  and  the  restriction  of  such  right  to  the  leKitlme  is 
removed.    Cole  vs  Cole,  .W  An.  878. 

When  the  donor  does  not  reserve  enough  for  subsistence,  action  by  forced    heirs 
to  annul  does  not  prescribe  even  in  five  years;  it  is  absolutely  null.     A  coudi- 
tion  inserted   In  an  act  of  donation  inter  viroa  of  all  the  donor's  property  that 
the  donee  shall  without  charge  supply  the  donor  during  his  life  with  clothes 
and  food,  and  In  case  of  sickness  with  medical  attention,  and  shall  bestow  on 
donor  all  the  care  which  children  would  bestow  on  a  parent,  can  not  be  con- 
sidered a  reservation  of  enough  of  the  donor's  property  for  his  subsistence, 
within  the  meaning  of  Art.  147^),  R.  C.  C.    Such  a  donation  Is  null  for  the  whole. 
Per  Curiam:   The  donor  must  keep  in  his  own  possession  and  ownership 
enough  of  his  property  for  his  subsistence.    The  mere  promise  of  the  donee  to 
support  the  donor  Is  insufficient. 

A4*TiON8  TO  Annul— Excessive  or  inofficious  donations  are  prescribed  by  Ave 
years  from  tbe  death  of  the  donor.  K.  C.  C.  3542;  11  R.  302-313;  32  An.  635;  Tessier 
vs.  Uoussel,  41  An.  474;  1  An.  238;  Succession  of  Ball,  43  An.  342. 


Stephen  Faulk  for  Defendants  and  Appellants : 

1.  When  a  contract  Is  attacked  upon  the  ground  that  there  is  no  consideration 
shown,  the  party  may  show  a  consideration  other  than  that  stated  in  the  act, 
provided  it  be  tbe  true  consideration  of  the  contract.    30  An.  966;  40  An.  229. 

2.  Onerous  and  remunemtlve  donations  must  be  governed  by  the  general  rules 
relative;  to  other  contracts.    33  An.  792. 

3.  If  heirs  can  be  likened  unto  creditors  and  resort  to  the  revocatory  action  their 
action  is  barred  by  prescription  of  one  year  from  the  death  of  the  donor.  39 
An.  1067. 

4.  The  burden  of  proof  is  upon  the  plaintiff  to  show  that  no  consideration  was 
given  or  that  the  donor  had  disposed  of  all  her  property  without  retaining  a 
sufficient  amount  for  her  support.    40  An.  818. 

Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiffs  saed  the  defendants  to  annul  a  dona- 
tion of  certain  immovable  property  made  by  Mrs.  Mary  Rses  to 
David  Hays.  There  was  judgment  for  the  plaintiffs.  The  defendanta 
have  not  appealed. 
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Chaffe  &  Powell  applied  for  and  obtained  an  order  for  a  devolatiye 
appeal  from  said  judgment. 

On  their  petition  they  aver  ''that  the  jadgment  rendered  in  said 
suit  decreed  the  nollity  of  the  sale  of  said  property  described  in  the 
petition,  and  alleged  therein  to  be  worth  the  sum  of  $3000.  They 
aver  that  they  hold  the  notes  secured  by  vendor's  privilege  upon 
said  property,  and  that  by  said  judgement  their  vendor's  privilege  is 
lost,  and  that  they  have  an  appealable  interest  in  said  jadgment, 
they  being  aggrieved  thereby." 

David  Hays  sold  a  portion  of  the  property  in  controversy  to  his 
sons,  D.  S.  and  O.  A.  Hays,  for  the  price  of  $1356.51,  payable  in 
instalments. 

In  the  deed  it  is  recited  that  the  first  named  note  of  $334.41,  due 
November  2,  1887,  is  to  be  transferred  by  the  vendor  to  Chaffe  & 
Powell  in  payment  of  the  balance  dae  on  two  mortgage  notes  held 
by  said  firm. 

As  the  holder  of  the  mortgage  note  thus  transferred,  Chaffe  & 
Powell  show  that  they  have  an  appealable  interest  in  the  judgment, 
which,  if  not  reversed,  wUl  destroy  the  value  of  their  mortgage  note. 
Malone  vs.  Husband,  10  An.  84;  Compton  vs.  Husband,  6  R.  155; 
30  An.  801;  Code  Practice,  Art.  571. 

The  plaintiffs  have,  in  their  petition,  made  the  requisite  jurisdic- 
tional allegations  as  to  the  value  of  the  property,  and  they  can  not 
now  deny  the  jurisdiction  of  this  court  by  showing  a  less  valuation 
of  the  property  in  order  to  dismiss  the  appeal  of  the  appellants. 

The  amount  of  the  note  held  by  Chaffe  &  Powell  is  not  the  test  of 
jurisdiction,  as  this  is  not  a  revocatory  action,  but  an  action  to  set 
aside  a  donation  or  simulated  sale  of  property,  which,  if  sustained,  is 
an  absolute  nullity,  restoring  the  property  to  its  former  ownership^ 
and  thus  inuring  to  the  benefit  of  all  creditors  who  have  claims 
against  it.  There  is  some  conflicting  testimony  as  to  the  value  of 
the  property,  but  we  are  of  the  opinion  that  its  average  value  per 
acre  is  $5,  thus  fixing  it  at  an  amount  over  $2000. 
The  motion  to  dismiss  is  denied. 

On  the  Mbbits. 
Mary  Hees,  the  mother  and  grandmother  of  plaintiffs,  sold  to  her 
son-in-law,  David  Hays,  certain  immovable  property  for  cash  and 
on  terms  of  credit,  retaining  a  special  mortgage  and  vendor's  priV" 
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ilege  on  the  property  for  the  credit  portion  of  the  price.  She  ob- 
tained judgment  against  Hays  for  the  amoant  of  the  note  and  inter- 
est, and  issaed  execution  of  the  judgment  and  seized  real  estate  and 
moyable  property,  which  was  sold  and  purchased  by  her.  After 
crediting  the  judgment  with  the  amount  realized  from  the  sale  in 
October,  1867,  there  was  a  balance  due  her  of  $1884.21,  bearing 
interest  from  April  7,  1860. 

Mrs.  Rees  went  to  live  with  her  son*  in -law,  and  remained  with 
him  until  1881,  when  she  went  to  reside  with  her  son.  She  gave  or 
donated  to  Hays  the  personal  property  which  was  seized  under  her 
judgment.  On  the  14th  day  of  April,  1881,  she  made  what  Is 
described  in  the  petition  a  donation  of  the  above  described  property 
to  David  Hays.  In  the  act  of  donation  she  recites,  as  a  reason  for 
making  the  same,  that  since  the  purchase  at  sherilT's  sale  by  her,  she 
had  received  from  David  Hays  far  more  than  what  she  had  paid  for 
the  property  at  said  sale. 

To  show  what  this  consideration  was,  defendants  offered  testimony 
to  prove  that  it  was  for  taking  care  of  Mrs.  Rees  when  she  resided 
with  Hays.  On  this  point  the  evidence  is  conflicting  and  unsatisfac- 
tory. 

It  appears  from  the  testimony  that  Mrs.  Rees  was  not  helpless, 
and  that  she  rendered  services  of  value  in  the  house,  equal,  as  stated 
by  one  of  the  witnesses,  to  the  amount  which  was  necessary  to  pro- 
vide for  her.  When  sick  at  one  time,  her  son  paid  the  doctor's  bill, 
thus  showing  that  It  was  not  the  intention  of  David  Hays  nor  was  it 
expected  by  Mrs.  Rees  and  her  son  taat  her  residence  at  her  son-in- 
law's  house  was  to  be  a  charge  against  her.  This  is  also  contra- 
dicted by  the  fact  that  at  the  time  Mrs.  Rees  was  residing  with  David 
Hays  he  was  indebted  to  her,  and  if  anything  was  due  by  her  to  him 
for  maintenance  it  ought  to  have  been  credited  on  the  judgment. 
It  \b  true  that  at  the  time  of  the  pretended  donation  it  was  prescribed, 
but  if  anything  was  due  to  Hays  for  board  and  lodging,  it  should 
have  been  compensated  by  the  amount  due  by  him  and  the  judgment 
thus  kept  alive.  However,  there  was  a  moral  obligation  on  his  part 
to  pay  this  judgment,  and  as  long  as  it  existed  it  destroyed  the  ability 
of  Mrs.  Rees  to  make  a  remunerative  donation  of  the  property  for 
services 'rendered  to  her. 

By  the  act,  as  a  simple  donation,  Mrs.  Rees  divested  herself  of  all 
her  property.    That  she  was  left  helpless  and  penniless  is  shown  by 
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(he  fact  that  she  was  compelled  to  go  and  reside  with  her  son,  and 
that  she  depended  npon  him  for  support  until  her  death.  The  act  of 
donation  ia  invalid  on  its  face,  as  it  does  not  state  that  she  reserved 
property  sufficient  for  her  support.  The  donation  was  not  real,  as 
the  services  rendered  by  Mrs.  Rees  at  the  residence  of  David  Hays 
equaled  in  value  the  cost  of  her  maintenance. 

The  transfer  of  the  property  was,  we  think,  a  pure  simulation,  an 
evident  intention  of  Mrs.  Rees  to  place  it  beyond  the  reach  of  her 
forced  heirs,  and  she  used  the  form  of  a  donation  to  carry  out  this 
intention.  The  prescription  pleaded  by  defendants  can  not  therefore 
avail  them. 

Judgment  affirmed. 


No.  1261. 
Rbtnoldb  &  Henry  Consteuction  Company  vs.  Policb  Jury  of 

Ouachita  Parish. 

A  tazof  fiTO  mills,  voted  a  number  of  years  since,  to  aid  In  the  construction  of  a 
railroad,  whicb  afterward  allowed  the  time  to  lapse  within  which  to  commence 
the  work,  and  has  never  taken  any  steps  toward  complying^  with  the  condition 
of  the  contemplated  contract,  will  not  be  considered  in  determining  whether 
defendants  exceeded  their  power  in  having  a  special  five-mill  tax  levied  and 
collected. 

It  is  manifest  that  the  taxes  voted  in  favor  of  the  tlrst  company  can  not  be  collected 
and  never  will  be  collected. 

An  agreement  relieving  a  corporation  from  the  payment  of  the  flve-miU  special 
tax  for  a  consideration,  is  not  in  contravention  of  Art.  203  of  the  Constitution 
so  long  as  no  injury  arises  therefrom.  The  police  Jury  is  without  authority  to 
question  the  validity  of  the  special  tax  on  the  ground  that  a  corporation  has 
been  by  it  released  from  its  payment. 

Thecontesting  of  votes  is  a  Judicial  function  only  in  su  far  as  made  such  by  special 
statutes. 

A  party  having  complied  with  the  conditions  of  his  contract,  the  other  parties  to 
the  obligation  must  be  held  to  a  compliance  with  their  obligation. 

A  corporation  is  not  bound  by  the  unauthorized  acts  of  its  officers. 


44  883 
46  10g> 

"44  8«» 
I  47  t2»2 


44 

863 

51 

491 

51 

495 

51 

428 

^— «*  ■*— 

44 

883 

52 

G^a 

52 

525 

44  863! 
113  812 


APPEAL  from  the  Fifth  District  Court,  Parish  of  Oaachita. 
Richardson,  J. 


Boatner  A  Lamkin  for  Plaintiff  and  Appellee. 


F.  O.  Hudson  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

BRBAUXy  J.    The   Reynolds  &  Henry  Construction  Company ,  sl 

•corporation  domiciled  in  Illinois,  sues  (as   assignee  of  the  Hoaston. 

Central,  Arkansas  &  Northern  Railroad  Company)  the  police  jury 

of  the  parish  of  Ouachita. 

In  order  to  aid  the  said  railroad  in  building  a  line  of  raUway  for 
traffic  communication  the  police  jury,  at  a  session  held  March  13, 
1888,  ordered  an  election  to  be  held  to  deter  nine  whether  or  not  a 
five -mill  tax  for  ten  years  should  be  levied,  and  the  amount  realized 
paid  over  to  the  said  railroad  company. 

The  returns  of  the  election  held,  show  that  a  larg^  majority  voted 
in  favor  of  the  levy  of  the  tax  proposed  in  the  ordinance  submitted 
to  the  property  tax  payers. 

The  result  of  the  election  was  promulgated  as  required  by  law. 

Plaintiff  alleges  that  the  H.  C,  A.  &  N.  R.  R.  Co.,  within  the  time 
stipulated  in  the  said  ordinance,  begun  and  prosecated  in  good  faith 
the  building  of  said  railroad  in  the  parish  of  Ouachita,  and  continued 
the  said  work  until  January  14,  1889,  when  it  entered  intc  contract 
with  plaintiff  to  continue  the  said  work  to  completion.  That  the 
road  was  completed  in  the  parish  of  Ouachita  north  and  south  from 
Monroe,  La.,  by  it,  under  said  contract  and  within  the  time  stipulated 
in  the  said  ordinance,  entitling  it  to  claim  from  defendant  the  first 
of  the  ten  years'  five -mill  per  annum  tax. 

It  prays  that  it  be  decreed  to  have  earned,  and  to  be  entitled 
to  the  one  year's  taxes,  and  that  the  police  jury  and  the  mdividual 
members  thereof  be  commanded  to  assess,  cause  to  be  collected  and 
paid  over  to  it  said  five -mill  tax  on  all  taxable  property  in  the  parish 
for  one  year  except  the  property  of  the  Vicksburg,  Shreveport  & 
Pacific  Railroad  (yompany. 

The  defendants  resist  plaintiff's  demand  on  a  number  of  grounds: 

1.  The  said  ordinance  numbered  684,  they  contend,  is  null  and 
void ;  the  property  tax  payers  of  the  parish  of  Ouachita  having  al- 
ready previously  voted  a  five -mill  tax  upon  all  property  in  the  parish 
in  aid  of  the  construction  of  the  New  Orleans,  Natchez  &  Fort 
Scott  Railway  Company,  Which  was  still  in  force,  defendants  are 
without  legal  power  or  authority  to  levy  and  collect  a  tax  in  ex- 
cess of  five  mills  for  ten  years  in  aid  of  railway  enterprises. 

2.  That  said  ordinance  is  null  and  void  because  it  excepts  the 
property  of    the  Vicksburg,   Shreveport  &,  Pacific  Railway  Com- 
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pany  from  said  tax,  thereby  contravening  Art.  208  of  the  Constitu- 
tion and  Sec.  2744  of  the  Revised  Statutes. 

3.  The  defendant  assails  the  correctness  of  the  ruling  of  the  dis- 
trict court  excluding  evidence  that  minors,  tutors,  administrators, 
agents,  married  women,  widows,  ladies  femane  sole,  non-residents,. 
absentees  and  corporations  property  tax  payers  of  the  parish  of 
Ouachita  were  permitted  to  vote,  and  they  contend  that,  but  for  the 
vote  of  these  persons,  a  large  majority  of  the  property  tax  payers  of 
the  parish,  in  numbers  and  in  value,  did  not  vote  in  favor  of  said 
tax. 

4.  That  the  H.  C,  A.  &  N.  R.  R.  Co.  did  not  begin  and  continue 
work  in  good  faith  wichin  the  time  stipulated  in  the  said  ordinance 
634. 

5.  That  the  president  of  the  said  H.  C,  A.  &  N.  R.  R.  Co.  re- 
nounced said  five  mill  tax. 

Statement  of  the  Facts. 

On  the  14th  day  of  January,  1889,  it  was  agreed,  between  plaintiff 
and  the  said  railroad  company,  that,  on  the  completion  of  fifty  miles 
of  railroad,  twenty- five  above  and  twenty- five  below  the  town  of 
Monroe,  said  railroad  company  would  transfer  said  tax  to  plaintiff  as 
part  consideration  for  the  work. 

In  an  act  dated  16th  November,  1889,  the  president,  authorized  by 
a  resolution  of  the  board  of  directors  of  the  railroad  company,  de- 
clared that  plaintiff  had  complied  with  the  contract  and  therefore 
assigned  to  the  company  all  rights  and  interest  of  the  said  railroad 
company  to  the  said  tax. 

It  is  not  disputed  that  the  plaintiff  company  has  carried  out  its 
contract  of  January  14,  1889,  with  the  H.  C,  A.  &  N.  R.  R.  Co. 

The  police  jury,  conforming  with  the  petition  of  more  than  one- 
third  of  the  property  tax  payers,  adopted  an  ordinance  as  alleged, 
ordering  a  special  election  for  the  purpose  of  submitting  a  proposi- 
tion to  the  qualified  tax  paying  electors  whether,  a  five -mill  tax 
should  be  voted. 

The  election  was  held  as  alleged. 

By  ordinance  of  January  6,  1890,  the  police  jury  declares  that  the 

provisions  of  Ordinance  634,  adopted  March  13,  1888,  have  not  been 

complied  with  by  the  H..C.,  A.  &  N.  R.  R.  Co.,  and  they  repeal  the 

said  ordinance.    When  the  ordinance  repealing  the  tax  was  offered 

66* 
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in  evidence  plaintiff  objected  to  its  admissibility  on  the  ground  that  it 
was  an  attempt  to  impair  or  destroy  the  contract  previoosly  entered 
into  between  the  police  jury  and  the  said  railroad  company. 

Section  8  of  the  ordinance  sets  forth  that  the  said  railroad  company 
shall  not  receive  any  part  of  the  said  tax  unless  the  actual  work  of 
building  shall  be  entered  upon  and  prosecuted  in  good  faith  in  the 
parish  of  Ouachita  within  ninety  days  after  the  promulgation  of  the 
vote  authorizing  the  levy  of  the  tax. 

The  witnesses  for  the  defendant  testify  substantially  that  after  the 
promulgation  of  the  Ordinance  634  and  the  tax  had  been  voted,  the 
railroad  company  commenced  work  with  a  small  force,  graded  three 
or  four  miles  and  stopped,  having  no  more  money,  and  practically 
abandoned  the  building  of  the  road. 

Those  for  the  plaintiff  testify  that  the  railroad  company  beg^n 
work  in  good  faith  within  the  ninety  days ;  that  the  work  was  never 
abandoned,  and  that  the  contract  has  been  complied  with. 

The  property  tax  payers  on  the  31st  December,  1886,  voted  a  tax 
of  five  mills  for  ten  years  in  aid  of  the  construction  of  the  New  Or- 
leans, Natchez  &  Fort  Scott  Railway  Company. 

This  tax  was  not  paid ;  the  road  was  not  constructed. 

The  parish  of  Ouachita  and  the  Vicksburg,  Shreveport  &  Pacific 
Railroad  Company  entered  into  a  contract  wherein  the  police  jury 
agreed  to  remit  to  the  Vicksburg,  Shreveport  &  Pacific  Railroad 
Company  certain  taxes,  and  it  was  therefore  stipulated  that  no  part 
of  Ordinance  645  should  be  construed  to  compel  the  police  jury  to 
pay  the  H.  C,  A.  &  N.  R.  R.  Co.  any  taxes  remitted  to  the  V.,  S.  & 
P.  Co.  from  1887  to  1894,  inclusive. 

This  ordinance  was  adopted  by  the  following  vote : 

For  special  tax,  1419;  against,  84;  majority  in  votes  cast  on  the 
amount  of  property  represented,  $1,024,851.80. 

The  Ouachita  Valley  Railroad  Company,  a  local  company,  was 
organized  and  had  for  its  object  the  building  of  a  railroad  on  or  near 
the  line  of  the  Hi  C,  A.  &  N.  R.  R.  Co. 

After  about  $50,000  had  been  subscribed  to  the  stock  of  this  com- 
pany and  work  was  about  to  commence,  it  is  alleged  the  H.  C'.,  A.  & 
N.  R.  R.  Co.  became  the  transferees  of  the  subscription  list  of  the 
Ouachita  Valley  Railroad  Company,  and  applied  the  collections  to 
the  building  of  its  road.  ' 

The  latter  company  collected  about  $25,000  of  the  subscriptions. 
Stock  was  issued  to  the  subscribers  who  had  paid  up  in  full. 
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The  defendants  contend  that  the  president  of  the  H.  C,  A.  &  N. 
Co.,  in  consideration  of  this  transfer,  consented  to  renounce  any  right 
to  the  five -mill  tax. 

This  is  denied  by  the  president,  as  a  witness. 

On  the  Merits. 

The  contention  that  the  parish  of  Onachita  had  already  previously 
voted  a  five -mill  tax  is  not  entirely  sustained  by  the  facts.  It  is  true 
that  the  tax  was  voted  and  promulgation  was  made  as  alleged  in 
1886,  but  no  tax  has  ever  been  assessed  or  collected. 

The  New  Orleans,  Natchez  &  Fort  Scott  Railroad  Co.  never  com- 
plied with  the  condition  of  the  contract  upon  which  the  tax  was  of- 
fered, by  building  any  part  of  the  road  in  the  parish  of  Ouachita,  and 
the  time  for  compliance  has  long  since  lapsed. 

The  project,  favored  at  one  time,  of  building  this  road  has  never 
materialized,  and  the  record  does  not  disclose  the  most  remote  pro- 
bability that  it  ever  will  be. 

The  article  of  the  Constitution  203  has  not  been  violated  for  the 
special  tax  claimed  does  not  exceed  five  mills  per  annum;  it  not 
being  proven  that  any  other  special  tax  is  exigible  or  ever  will  be. 

The  parish  taxes  due  by  the  V.,  S.  &  P.  R.  R.  Co.  had  already 
been  disposed  of  by  the  ordinance  of  the  police  jury. 

In  view  of  the  disposition  made  of  this  tax  that  body  chose  to  pro- 
tect itself  from  any  demand  for  taxes  on  the  property  of  this  com- 
pany ;  at  the  same  time  they  sought  to  equalize  the  burden  of  parish 
taxation  by  not  requiring  any  other  tax  from  the  V.,  S.  &  P.  R.  R. 
Co.  than  that  in  regard  to  which  they  had  entered  into  an  agreement 
with  this  company. 

The  objection  is  not  made  by  the  taxpayers  direct,  a  large  majority 
of  whom  voted  for  the  ordinance  containing  a  statement  of  the  con- 
ditions of  the  contract,  but  by  the  police  jury  who  is  a  party  to  the 
contract. 

Presumably  fairness  and  equity  prevailed  in  the  adoption  of  the 
contract  and  ordinance. 

There  is  no  evidence  of  record  to  the  contrary. 

The  police  jury  can  not  defend  and  defeat  the  obligation  on  the 
ground  that  it  made  a  discrimination  operating  unequally  against  the 
taxpayers. 

The  disposition  of  the  tax  of  the  V.,  S.  &  P.  R.  R.  Co.  does  not 
operate  injuriously;  the  rate  of  taxation  remains  the  same. 
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The  record  does  not  disclose  that  this  company  was  exempt  from 
the  payment  of  a  tax,  but  that  an  equivalent  to  its  taxes  was  realized 
by  the  police  jury,  which  prompted  them  to  exempt  the  company 
from  the  payment  of  certain  taxes. 

The  inequality  of  taxation  caused  by  exempting  property  whicli 
should  not  be  exempted  is  really  not  an  issue  of  the  case. 

The  defendants  assail  the  correctness  of  the  ruling  of  the  District 
Court  excluding  evidence  that  minors,  tutors,  administrators,  agents 
and  others  were  permitted  to  vote  and  contend  that  a  large  majority 
of  the  property  taxpayers  did  not  vote  in  favor  of  the  tax. 

The  evidence  to  prove  that  allegation  was  objected  to  on  the 
grounds  that  the  statutes  being  silent  relating  to  elections,  the  courts 
are  without  jurisdiction  to  determine  the  contest  of  the  special  elec- 
tion under  which  the  tax  was  voted,  and  that  the  defendants  could 
not  question  the  election  returns  to  ascertain  who  voted  and  who 
did  not  vote. 

The  authority  which  ordered  the  election,  on  the  petition  of  the 
taxpayers,  which  promulgated  the  returns  and  declared  them  adopt- 
ed and  legal,  assails  the  returns  as  null  and  asks  that  a  recount  be 
made  and  the  nullity  decreed.     The  defendants  are  estopped. 

It  proclaimed  the  regularity  of  this  election,  which  resulted  in  the 
acceptance  of  a  contract  and  the  performance  of  work.  It  can  not 
question  the  binding  eiTect  of  its  own  acts. 

Further  there  being  no  statutory  authorization,  the  courts  are 
without  jurisdiction. 

In  the  case  of  the  State  ex  rel.  Woodruff  et  al.  vs.  E.  S.  Dortch, 
President  of  the  Police  Jury  of  Bossier  Parish  et  al.,  41  An.  846,  the 
court  affirmed  the  principle  announced  in  13  An.  89,  that  ^'the  con- 
testing of  votes  is  not  a  judicial  function,  only  so  far  as  made  such 
by  special  statutes." 

The  decision  was  reaffirmed  in  State  ex  rel.  Davis,  Mayor  of 
Houghton,  vs.  The  Police  Jury  of  Bossier,  48  An.  1009. 

With  reference  to  the  date,  the  work  and  the  good  faith  of  the 
parties. 

The  railroad  company  undertook  the  work  within  the  time  and  the 
limits  stipulated. 

It  was  at  times  not  active  and  doubtless  did  not  satisfy  the  expec- 
tations of  those  who  were  anxious  for  railway  communication. 

The  work  was  interrupted  a  short  time. 


MONROE,  JUNE,  1892.  869 


Construction  Co.  ts.  Police  Jury. 


The  president  states,  as  a  witness,  that  it  was  occasioned  by  the 
apprehension  of  a  contagious  disease  which  threatened  the  commu- 
nity along  the  line.  The  statement  is  not  questioned  nor  contra- 
dicted. 

A  considerable  sum  had  been  expended  previous  to  the  contract 
made  with  plaintiiT,  work  had  been  done  and  surveys  made. 

It  IB  admitted  that  plaintiff's  work  did  not  in  any  respect  give 
cause  for  complaint,  under  contract  of  January  14,  1889,  which  had 
been  fully  complied  with  September  of  that  year. 

One  of  the  plaintiffs  testifies  that  his  company  took  charge  of  the 
work  under  the  said  contract  begun  by  the  H.  C,  A.  &  N.  R.  R.  Co. 
and  pushed  it  rapidly  to  completion. 

The  cause  of  forfeiture,  because  of  abandonment  of  the  work,  is  not 
made  out,  nor  does  it  appear  that  plaintiffs  or  their  transferrors  were 
ever,  at  any  time,  in  bad  faith. 

Invoking  the  adfhission  that  ^Hhe  Houston  Central,  Arkansas  & 
Northern  Railroad  Co.  was  not  completed  to  a  northern  connection, 
or  to  a  connection  with  the  northern  States,  within  the  time  stipu- 
lated and  provided  in  the  ordinance  No.  684,  under  which  the  tax 
sued  in  this  case  was  voted,"  it  is  contended  by  defendant's  counsel 
that  there  was  failure  of  compliance  with  the  contract  and  that  the 
claim  for  amounts  previously  voted  was  forfeited  thereby. 

We  are  considering  claims  urged  to  the  tax  of  one  year,  levied  as 
a  bonus  to  this  road. 

Plaintiff  admits  that  a  northern  connection  was  not  made  within 
eighteen  months,  as  required  by  the  ordinance,  and  that  only  the 
first  year's  tax  was  earned.  The  northern  connection  was  made 
about  thirty  days  after  the  time  expressed  in  the  ordinance. 

Section  5  stipulates  that  the  revenues  of  the  tax  for  the  first  year 
were  to  be  due  to  said  company  and  exigible  on  the  completion  of 
the  road  and  the  running  of  its  trains  through  Ouachita  parish. 

The  Houston  Central,  Arkansas  &  Northern  Railroad  Company 
worked  in  good  faith  and  built  its  road  through  said  parish,  and 
earned  the  first  year's  tax  within  the  eighteen  months'  limitation. 

It  is  next  contended  that  the  president  of  the  Houston  Central, 
Arkansas  &  Northern  Railroad  Company  renounced  the  said  five -mill 
tax. 

It  is  not  pretended  that  he  was  authorized  by  the  board  of  direc- 
tors. 
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In  the  absence  of  saeh  authority  he  could  not  make  a  gratuitous 
renunciation  of  an  amount  due  the  company. 

A  corporation  is  not  bound  by  the  unauthorized  acts  of  its  oflQcers. 
Art.  439,  C.  C. 

No  contract  was  entered  into  or  relinquishment  made  between  this 
president  and  the  police  jury. 

His  utterances  at  public  meetings  can  not  be  construed  into  a  re- 
nunciation on  the  part  of  the  company. 

It  is  not  proven,  as  contended,  that  the  subscription  to  the  Ouachita 
Valley  Railway  Company  was  accepted  in  lieu  of  the  five -mill  tax. 

The  list  was  transferred  to  the  Houston  Central,  Arkansas  &  North- 
ern Railroad  Company,  and  stock  was  issued  by  it  for  the  paid  up 
subscription. 

It  is  not  proven  that,  in  addition  to  the  stock  issued  to  the  Ouachita 
Valley  Railway  for  their  subscription  transferred  as  before  stated, 
they  stipulated  immunity  from  this  special  tax  ^r  the  benefit  of  all 
taxpayers. 

The  repeal  of  the  ordinance  634,  adopted  for  the  levy  of  a  special 
tax,  is  without  effect. 

The  rights  acquired  can  not  be  affected  thereby. 

Judgment  affirmed  at  appellants'  costs. 
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No.   1423. 
'Succession  op  Ida  Meybr. 

TluT*'  W3LM  no  property  In  slavus  In  IHTO.  and  had  Articles  liim  and  1882  of  tlu*  Codo 
of  iH'i.'i  bwn  insrrtJMl  in  that  of  1S7()  there  wouhl  have  been  n<>thin>j^  upon  wliieh 
in  the  future  their  provisions  could  operate.  Their  omls8lon  from  the  last  Code 
18  due  to  that  fact  and  not  to  any  intention  to  control  or  affect  oblijjatjons  re- 
BUltiuK  from  transactions  in  the  past  based  upon  them 

Liability  to  collate  in  a  succession  by  taking  less,  resulting  from  a  donatitm  of 
slaves  made  in  1852  by  a  mother  to  her  son,  remained  unaffected  by  the  sub- 
secjuent  abolition  of  slavery. 

This  oliligation  to  collate  in  the  succession  of  his  mother  l)y  taking  less  is  binding 
upon  the  children  of  the  son,  who  come  into  the  succession  of  their  grand- 
mother concurrently  with  th<»ir  uncles  and  aunts,  although  their  father  died 
before  his  mother. 

There  is  a  distinction  bet\v<'e.n  "^ift»"'  and  "debts"  in  the  law  of  collation,  and  In 
the  present  case  the  grandchildren  are  not  sought  to  be  made  lllable  for  a 
"debt"  of  their  father  I)y  way  of  collation. 
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Tht'  entire  commissions  of  an  administrator  are  not  properly  exigible  before  the 
adminlHtration  is  terminated.  Prior  to  this,  his  commissions  on  sums  received 
and  distributed  should  be  paid,  and  his  rights  to  the  residue  reserved  for  his 
final  account.  The  decision  in  the  Succession  of  Sparrow,  40  An.  484,  affirmed, 
and  its  principles  applied. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
Mouton,  J. 

L,  0.  HcLcker  for  Appellant. 


Foster  A  Brouasard  for  Appellees. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  On  the  11th  of  April,  1852,  Francois  Mestayer 
and  his  wife,  Ida  Mestayer,  by  public  act  before  Alcibiade  DeBlanc, 
notary  public,  made  donations  to  several  of  their  children,  then  of 
age.  Among  those  donations  was  one  to  their  son,  Frederic  Mes- 
tayer, of  two  slaves,  each  valued  in  the  act  at  the  sum  of  $750. 
The  act  declares  that  the  donee  shall  not  be  held  to  collate  in  kind 
the  said  slaves  in  the  successions  of  his  father  and  mother,  they  ex- 
pressly dispensing  him  from  so  doing,  but  that  he  shall  collate  the 
value  of  the  same  by  taking  less  in  those  successions,  the  said  colla- 
tion to  be  by  halves  in  each  of  the  successions  at  the  opening  and 
partition  thereof. 

The  father  died  intestate  in  1872 ;  the  mother  also  died  intestate 
in  1882,  leaving  as  her  legal  heirs  her  children  and  descendants  of 
her  children.  The  son  Frederic  died  before  •  his  mother,  in  1867, 
leaving  a  number  of  children,  among  whom  are  Felix,  Carlos,  Albert 
and  Henry  Mestayer. 

On  the  24th  of  May,  1889,  Zenon  Decuir,  administrator  of  the  sue  - 
cession  of  the  mother,  Ida  Meyer,  filed  an  account  and  tableau  of 
administration  wherein  the  heirs  of  Frederic  are  charged  with  the 
sum  of  $750  as  being  the  one -half  of  the  value  of  the  slaves  donated 
as  above  stated,  as  due  by  them  by  way  of  collation  in  the  estate  of 
their  grandmother. 

In  the  account  mentioned  the  administrator  claims  $404.50  as  be- 
ing his  commissions  at  2}i  per  cent,  on  the  amount  of  the  inventory, 
which  is  stated  to  amount  to  $16,180. 

To  this  account  the  four  children  of  Frederic  Mestayer,  whose 
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names  are  given  above,  viz.,  Felix,  Carlos,  Albert  and  Henry  Mes- 
tayer,  filed  an  opposition,  in  which  they  declare  '^  they  are  the  heirs 
and  representatives  of  Mestayer,  their  deceased  father,  who  was  a 
son  of  Ida  Mestayer;  that  their  father,  an  heir  of  Ida  Mestayer,  de- 
parted this  life  daring  opponent's  minority,  and  that  they  are  the 
heirs  and  representatives  in  all  matters  wherein  he  was  interested. 
That  as  their  deceased  father's  representatives  in  the  above  entitled 
succession  they  oppose  the  account  and  homologation  thereof  pre- 
sented and  filed  by  Zenon  Decuir,  administrator,  and  aver  said  ac- 
count is  incorrect  and  erroneous  in  each  and  every  item  charged 
and  carried  in  both  active  and  passive  masses,  as  well  as  in  the  dis- 
tribation  and  shares;''  they  aver  ''  that  said  account  is  specially  in- 
correct and  erroneous  in  that  it  has  them,  as  the  representatives  and 
heirs  of  their  deceased  father,  charged  with  an  alleged  indebtedness 
pretended  to  be  due  by  their  said  deceased  father,  when  in  fact 
neither  opponents  nor  their  father,  either  before  or  at  the  time  of 
the  death  of  Ida  Mestayer,  nor  since,  owed  anything  either  to  the 
estate  of  Ida  Mestayer  or  to  her;  "  they  aver  'Hhat  they  owe  the 
estate  nothing,  and  that  the  item  charged  therein  as  an  indebtedness 
and  collation  due  by  them  as  the  heirs  of  their  decease<^  father  is  an 
erroneous  and  incorrect  charge,  and  should  be  stricken  from  the  ac- 
count ;  that  the  amount  of  $750  charged  as  due  by  them  is  incorrect 
and  not  due ;  that  if  the  same  represents  the  purchase  price  of  any- 
thing, which  is  denied,  it  is  of  certain  slaves,  which  is  not  legal  and 
uncollectable  and  therefore  erroneous  and  incorrect;  that  even  if  it 
was  a  valid  and  legal  debt,  which  is  denied,  the  same  has  long  since 
prescribed,  and  oppor.ants  plead  specially  the  prescription  of  three, 
five,  ten  and  twenty  years." 

They  further  oppose  the  account  filed,  averring  that  ''  it  is  incor- 
rect and  erroneous  in  that  it  allows  the  administrator  commissions 
on  the  full  amount  of  the  inventory,  bad  debts  included,  when  in 
law  and  in  fact  he  is  entitled  only  on  what  amounts  he  has  under  his 
control  and  has  collected,  or  the  amount  of  the  effects  of  the  succes- 
sion committed  to  his  charge,  bad  debts  excepted. 

The  trial  of  this  opposition  resulted  in  a  judgment  that  ^'  the  said 
opposition  be  maintained  in  part  only,  and  that  the  account  be  so 
amended  and  corrected  as  to  strike  therefrom  one -half  of  the  item 
and  charge  of  $750  erroneously  carried  therein  as  an  indebtedness 
due  by  opponents  to  said  estate  as  collation  for  the  value  of  two 
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slaves,  and  that  in  all  other  respects  the  opposition  be  dismissecl 
and  rejected." 

From  this  judgment  the  administrator  has  appealed,  and  the 
opponents  have  filed  in  this  court  a  motion  praying  for  an  amend- 
ment of  the  judgment^' so  as  to  strike  from  the  administrator's 
account  the  entire  amount  of  $750.  and  so  as  to  reduce  the  adminis- 
trator's commissions  to  the  amount  allowed  by  law  on  the  sums 
actually  collected  and  disbursed  by  him,  and  not  on  the  entire  in- 
ventory ;  and  they  pray  that  in  all  other  respects  the  judgment  of 
the  lower  court  be  affirmed." 

We  have  copied  extensively  from  the  pleadings  as  being  the 
simplest  and  best  method  of  showing  the  issues  between  the  parties. 

No  mention  is  made  in  the  brief  of  opponents'  counsel  of  the  ex- 
ception of  prescription  filed  in  the  lower  court.  It  is  well  to  state, 
before  proceeding  to  examine  the  questions  arising  in  this  case,  that 
the  effect  of  charging  up  the  branch  of  the  heirs  of  Ida  Mestayer  of 
which  the  opponents  are  some  of  the  representatives,  with  the  sum  of 
$750  by  way  of  collation,  is  not  to  bring  it  into  debt,  but  that  in  spite  of 
the  collation  of  that  amount  that  branch  figures  in  the  tableau  as  being 
entitled  to  ^receive  over  $300.  There  is  no  claim  or  pretension  that 
the  heirs  of  Frederic  Mestayer,  or  any  of  them,  will,  as  the  result  of 
the  collation  charged,  remain  under  any  personal  liability  either  to 
the  estate  or  to  the  co-heirs.  The  question,  therefore,  in  this  case, 
is  not  as  to  an  ^indebtedness"  either  to  co-heirs  or  to  creditors, 
but  as  to  the  amount  which  the  children  of  Frederic  Mestayer  are 
entitled  to  receive  from  the  estate  of  their  grandmother  (9  An.  97; 
23  An.  299) .  But  whilst  there  is  in  this  case  no  question  of  any  per- 
sonal liability  over  and  above  the  share  of  any  of  the  heirs  of  Fred- 
eric Mestayer,  it  will  not  escape  notice  that,  had  such  a  question 
been  presented,  the  opponents  have  placed  themselves  before  the 
court  as  the  heirs  of  their  father. 

An  examination  of  the  pleadings  of  the  opposition  will  show  that 
it  was  based  upon  the  idea  that  the  heirs  of  Frederic  Mestayer  were 
charged  with  the  sum  of  $750,  as  being  debtors  to  that  amount  for  the 
price  of  two  slaves  purchased  of  their  father,  and  that  their  conten- 
tion was  for  non- liability  on  the  ground  that  the  slaves  sold  had 
been  emancipated,  and  that  by  reason  of  that  fact  they  had  been 
released  from  all  obligation. 

The  claim  for  non-liability  from  conation  on  the  ground  that  the 
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slaves  had  been  emancipated,  and  that  the  loss  resulting  therefrom 
should  be  borne  by  the  succession  of  the  donor,  and  on  the  farther 
ground  that  by  reason  of  the  death  of  their  father  prior  to  their 
grandmother,  there  was  an  absence  of  any  liability  on  their  part  to 
collate  at  all,  seems  to  have  been  an  after -thought. 

There  is  no  evidence  in  the  record  to  show  that  the  particular 
slaves  donated  to  Frederic  Mestayer  were  ever  emancipated,  and  none 
to  show  where  they  were  or  what  had  become  of  them  when  eman- 
cipation took  place.  By  the  very  terms  of  the  donation  to  Frederic 
Mestayer  from  his  parents,  the  precise  course  to  be  followed  by  him 
as  to  the  matter  of  collation  was  fixed  and  agreed  upon.  He  could 
not  be  called  upon  to  collate  in  kind,  and  it  was  expressly  stipulated 
that  he  was  to  collate  by  simply  taking  less  to  the  extent  of  $1500, 
the  estimated  value  of  the  two  slaves.  This  would  have  been  his 
position  under  Arts.  1361  and  1362  of  the  Civil  Code  of  1825,  inde- 
pendently of  any  stipulations  on  the  subject.  The  position  was  sim- 
ply strengthened  by  the  expressed  will  of  his  parents,  consented  to 
be  by  him  followed. 

Art.  1361  of  the  Code  of  1825  (which  was  the  code  at  the  time  of 
the  donation)  declares  that  when  slaves  have  been  given  the  donee 
is  not  permitted  to  collate  them  in  kind — he  is  bound  to  collate  for 
them  by  taking  less,  according  to  the  valae  of  the  slaves  at  the  time 
of  the  donation,  and  ther^ore  (says  Art.  1362)  ''the  donation  of 
slaves  contains  an  absolute  transfer  of  the  rights  of  the  donor  to 
the  donee  in  the  slaves  thus  given.  They  are  at  the  risk  of  the 
donee,  who  is  bound  to  support  their  loss  or  deterioration  at  the 
same  time  that  he  profits  by  the  children  born  of  them,  and  if  the 
donee  disposed  in  good  faith  of  any  or  all  of  the  slaves  the  action 
of  revendication  for  recovering  the  slaves  on  the  part  of  his  co-heirs 
for  the  collation  due  to  them,  will  not  lie  against  those  who  are  the 
purchasers  or  holders  of  the  slaves." 

Had  it  been  proven,  therefore  (which  it  was  not),  that  the  slaves 
had  been  lost  whilst  in  the  ownership  of  their  father  or  themselves 
through  their  emancipation,  that  fact  would  have  had  no  legal  effect 
in  this  case.     See  34  An.  457;  40  An.  335. 

But  the  plaintiffs  say  that  the  Code  of  1870  and  not  that  of  1825 
must  govern  this  case,  as  it  was  that  in  existence  at  the  date  of  the 
death  of  Ida  Mestayer,  and  coupling  with  Art.  1250  of  the  present 
code,  which  declares  that  immovable  property  given  by  a  father, 
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mother,  or  other  ascendant  to  one  of  their  children  or  descendants, 
and  which  has  been  destroyed  by  accident  while  in  the  possession  of 
the  donee  and  without  his  fault,  previous  to  the  opening  of  the  suc- 
cession, is  not  subject  to  collation,  the  fact  that  Arts.  1361  and 
1362  of  the  former  code  are  not  in  that  of  1870,  they  deduce  the 
consequence  that  Frederic  Mestayer  and  his  children  are  not  bound 
for  any  collation  in  the  matter  of  the  slaves.  This  result  they  reach 
by  declaring  that  slaves  are  immovable  property,  by  assuming  as  true 
and  proved  (which  has  not  been  done)  that  the  slaves  were  eman- 
cipated and  hence  destroyed  under  the  terms  of  Art.  1250,  R.  O.  C, 
and  by  arguing  that  by  the  effect  of  the  non-appearance  of  Arts. 

1361  and  1362  in  the  Code  of  1870  these  articles  were  repealed,  and 
the  liability  to  collate  as  resulting  from  transactions  anterior  to  the 
Code  of  1870  was  extinguished.  The  only  reason  why  Arts.  1361 
and  1362  of  1825  were  not  reproduced  or  continued  in  the  Code  of 
1870  was  that  at  that  time  there  was  no  property  in  slaves  and 
there  would  be  nothing  in  the  future  upon  which  such  articles  could 
be  made  to  operate.  There  was  no  repeal  nor  intention  nor  attempt 
to  repeal  those  articles,  so  as  to  evade  or  affect  the  rights  or  obliga- 
tions of  parties  who  had  acted  on  the  strength  of  them  in  the  past. 
The  rules  of  collation  as  respects  slaves  contained  in  Arts.  1361  and 

1362  were  special  rules  on  that  particular  subject,  totally  independent 
of  any  classification  of  them  as  to  being  movables  or  immovables. 
Slaves  have  for  some  purposes  been  dealt  with  by  the  law  as  mova- 
bleSj  and  for  others  as  immovables. 

The  Code  of  1870  did  not  place  them  in  either  one  .class  or  the 
other  or  deal  with  them  at  all  from  the  standpoint  of  property ;  it 
simply  ignored  them  for  the  future.  The  rights  and  obligations  of 
parties  as  arising  from  past  transactions  were  unaffected  by  that 
fact. 

But  the  opponents  say  that,  granting  that  their  father,  holding  as  the 
donee  of  slaves  under  an  act  in  which  it  was  stipulated  that  he  should 
collate  for  their  value  by  taking  less  in  the  succession  of  the  donor, 
should,  both  by  the  terms  of  the  act  of  donation  and  under  the  law 
(Arts.  1361  and  1362) ,  be  held  to  acompliance  with  the  obligation  of 
collating  by  taking  less,  yet  they,  as  her  children,  are  not  committed 
to  nor  held  by  that  obligation,  for  the  reason  that  their  father  hav- 
ing died  before  their  grandmother  they  came  into  the  succession  of 
the  latter  as  ^ ^  heirs  in  tJieir  own  right^^'  freed  from  any  obligation 
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of  collation  for  which  their  father  would  have  been  bound,  whether 
in  kind  or  by  taking  less,  and  whether  resulting  from  donations  to 
him  or  debts  due  by  him  to  the  succession,  and  they  claim  they  are 
justified  in  so  asserting  by  the  decisions  of  this  court  in  the  cases 
of  Destrehan  vs.  Destrehan,  4  N.  S.  557,  the  succession  of  Mor- 
gan, 23  An.  299,  and  Calhoun  vs.  Oosgrove,  33  An.  1004. 

It  ifi  not  true  that  these  opponents  came  into,  or  could  come  into, 
the  succession  of  Ida  Mestayer  '<  in  their  own  right,"  for  in  point  of 
fact,  and  ignoring  the  fiction  of  representation,  they  stand  in  the  sec- 
ond degree  of  relationship  to  their  grandmother,  whilst  the  latter 
has  now  living  a  number  of  children,  who  stand  toward  her  in  the 
first  degree.     The  effect  of  placing  the  children  of  Frederic  Mestayer 
into  their  actual  degree  of  relationship  would  be  to  exclude  them  al- 
together from  the  succession.     Independently  of  representation  the 
nearest  relation  in  the  descending  line  is  called  to  the  legal  succes- 
sion. O.  C.  877-878.  These  children  come  into  the  succession  of  their 
grandmother  not  in  their  own  right,  but  by  representation  of  their 
father,  for  all  the  heirs  of  Ida  Mestayer  are  in  the  direct  descending 
line,  and  Art.  895  of  the  Civil  Code,  speaking  of  representation,  says: 
''  It  takes  place  ad  infinitum  in  the  direct  descending  line.     It  is  ad- 
mitted in  all  cases,  whether  the  children  of  the  deceased  concur  with 
the  descendants  of  a  predeceased  child,  or  whether  all  the  children 
having  died  before  him,  the  descendants  of  the  children  be  in  equal 
or  unequal  degrees  of  relationship  to  the  deceased."     Now,  if  this 
be  true,  how  do  these  opponents  stand  relatively  to  the  question  of 
coUation?     Art.  1240  of  the  Code,  referring  to  grandchildren,  says: 
''  In  like  manner  the  grandchild,  when  inheriting  in  his  own  right 
from  the  grandfather  or  grandmother,  is  not  obliged  to  refund  the 
gifts  made  to  his  father,  even  though  he  should  have  accepted  the 
succession,  but  if  the  grandchild  comes  in  only  by  right  of  represen- 
tation he  must  collate  what  has   been  given  to  his  father,  even 
though  he  should  have  renounced  his  inheritance." 

But,  say  the  opponents,  if  this  be  so,  collation  by  grandchildren, 
situated  as  they  are,  does  not  extend  to  ''  debts"  due  by  the  father, 
and  the  obligation  of  their  father  in  this  case  is  a  debt  of  his.  An 
obligation  to  collate  in  a  succession  by  taking  less  resulting  from  a 
donation  to  a  presumptive  heir  of  slaves,  and  which  obligation  to 
collate  by  taking  less  is  affixed  by  law  and  by  the  terms  of  the 
donation,  is  not,  in  a  legal  sense  of  the  term,  a  ''debt"  of  the 
father. 
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In  9  An.  97,  the  court  said  that  to  hold  that  an  obligation  to  col- 
late waa  discharged  by  bankruptcy  proceedings  would  be  subver- 
sive of  the  principle  consecrated  in  our  Code  that  the  obligation  of 
collating  is  founded  on  the  equality  which  must  be  naturally  ob- 
served between  the  children  and  other  lawful  descendants  who 
divide  among  themselves  the  succession  of  their  father,  mother  and 
other  ascendants.  It  further  said  that  such  an  obligation  could  not  be 
viewed  as  a  ^'  debt"  reached  by  the  bankrupt  law — that  it  was  noth- 
ing more  than  the  receipt  of  the  share  of  an  heir  in  advance.  In 
speaking  on  this  subject  it  said  that,  were  the  heirs  in  that  particular 
case  seeking  (which  they  were  not)  to  receive  the  overplus  which 
the  opponent  had  received'  beyond  his  share,  a  different  question 
would  be  presented. 

Were  this  obligation  to  be  considered  in  this  case  in  the  light  of  a 
''  debt "  of  the  father,  the  rights  and  obligations  of  these  opponents, 
independently  of  collation  as  resulting  from  their  acceptance  of  the 
quality  of  his  heirs  and  representatives,  would  have  to  be  discussed, 
but  the  obligation  which  we  are  considering  in  the  matter  before  us 
has  no  such  character. 

The  decision  in  Destrehan  vs.  Destrehan,  4  N.  S.  557,  cited  by 
opponents,  is  directly  against  their  pretensions  when  applied  to 
the  facts  of  the  present  case. 

In  the  matter  of  the  Succession  of  Morgan,  23  An  .299,  there  was  no 
question  of  ''collation"  involved,  the  heirs  being  not  in  the  descend- 
ing, but  all  in  the  collateral  line,  the  issue  besides  being  simply 
under  the  circumstances  therein  shown  as  to  the  distributive  share 
to  be  taken  in  the  succession  of  an  aunt  by  a  nephew,  in  a  case 
where  the  father  of  the  latter  had  died  before  the  aunt,  heavily  in- 
debted to  her,  and  where  the  son  having  renounced  his  father's  suc- 
cession, claimed  as  an  heir  in  the  succession  of  the  aunt  by 
"  representation  "  of  the  father. 

The  syllabus  in  the  matter  of  Calhoun  vs.  Cosgrove  et  al.,  33  An. 
1004,  is  broader  than  is  justified  by  the  decision  itself.  The  court  in 
that  case  said  that,  conceding  that  both  Mrs.  Calhoun  and  Mrs.  Cos- 
grove  (whose  children  were  sought  to  be  made  liable  in  the  succes- 
sion of  the  grandmother  for  moneys  received  by  them  from  their 
own  mother) — conceding  that  both  Mrs.  Calhoun  and  Mrs.  Cos- 
grove  had  received  from  their  mother  the  amounts  charged  agains  t 
them,  it  did  not  find  that  they  were  given  them  en  avancement  d^hdrie 
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— ^that  the  utmost  it  could  find  was  that  those  ladies  received  those 
amounts,  and  that  they  died  ^  indebted"  for  the  same  to  their  mother 
— that  it  was  important  to  bear  in  mind  not  only  that  Mrs.  Cosgrove 
and  Mrs.  Calhoun  died  before  their  mother,  whose  heirs  they  never 
were,  but  also  that  their  successions  were  accepted  by  mere  opera- 
tion of  law  in  behalf  of  the  minor  children. 

The  court  went  on  to  say  that,  such  being  the  case,  those  children, 
coming  in  their  own  right  to  the  succession  of  their  grandmother, 
were  not  bound  to  collate  debts  due  her  by  their  respective  mothers. 
The  question  there  was  whether  in  a  succession  situated  as  was  that 
of  Mrs.  Garrett  her  grandchildren  could  be  made  to  collate,  not  do- 
nations nor  advances  made  to  their  parents,  but  ''debts"  due  by  them 
to  the  succession  of  the  grandmother.     It  is  true  that  the  court,  in 
speaking  of  the  manner  in  which  the  grandchildren  had  succeeded 
in  that  succession,  said  they  had  done  so  in  their  own  right,  but  those 
words  were  not  intended  to  be  used  as  going  to  declare  that  they 
had  not  succeeded  in  that  succession  by  ''representation."  They  were 
simply  used  for  the  purpose  of  showing  that  heirs  might  go  into  a 
a  succession  under  such  peculiar  circumstances  that  although  "repre- 
senting" a  person,  none  the  less  "representation"  did  not  extend  in 
that  particular  case  so  far  as  to  carry  with  it,  as  a  consequence,  a 
liability  by  way  of  "collation"  for  the  debts  of  the  person  represented. 
The  term  "  inheriting  in  oTie^s  ovm  righV^  is  a  technical  one  used  to 
contradistinguish  that  method  of  inheriting  from  "  inheriting  by  rep' 
resentation^^  C.  C,  902-1028.  Marcade under  ilrt.  7.5^  C.  N.  section  2. 
We  are  of  the  opinion  that  the  children  of  Frederic  Mestayer  are 
bound  and  should  be  held  to  collate  by  taking  less  in  the  succession 
of  their  grandmother,  Ida  Meyer,  for  the  sum  of  (750,  as  resulting 
from  the  donation  of  Francois  Mestayer  and  wife  to  their  son,  Fred- 
eric, of  two  slaves,  in  the  public  act  before  Alcibiade  DeBlanc, 
notary  public,  on  the  11th  day  of  April,  1852.    It  is  evident  that  the 
judge  of  the  lower  court  was  of  this  same  opinion,  but  that  he  made 
an  error  as  to  the  amount  to  be  collated,  doubtless  from  not  noticing 
that  there   were   two  slaves,  and  not  one,  donated  in  that  act,  for 
had  the  judge  thought  otherwise  he  would  have  ordered  the  striking 
out  of  the  account  the  whole  sum  of  (750,  instead  of  reducing,  as  he 
did,  the  item  to  one -half  of  its  amount.     This  error  will  have  to  be 
corrected. 
In  regard  to  the  amendment  asked  by  the  opponents  respecting 
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the  commiBsions  of  the  adminietrator,  we  were  inclined  to  believe, 
from  the  situation  and  condition  of  affairs  as  shown  by  the  accoant 
filed,  that  the  succession  of  Ida  Mestayer  was  in  a  position  such  as 
to  be  practically  and  substantially  closed,  but  the  administrator 
himself,  in  the  account  filed,  designates  it  as  a  *'  provisional''  one. 
What  his  motives  for  this  may  have  been  we  do  not  know,  but  there 
must  have  been,  in  his  opinion,  some  good  reason  for  it.  In  view  of 
that  fact,  and  in  view  of  the  incompleteness  of  the  record  before  us, 
we  do  not  think  that  the  administrator  should  be  accorded,  for  the 
present,  more  than  commissions  at  2h2  per  cent,  on  the  sum  of 
$4911,  that  being  the  amount  received  and  accounted  for  by  him  in 
the  account  filed  by  him,  and  that  the  question  of  his  right  to  other 
and  greater  commissions  should  be  reserved  to  him  to  be  advanced 
and  passed  upon  in  further  future  proceedings. 

For  the  reasons  assigned  in  this  opinion  it  is  hereby  ordered,  ad-- 
judged  and  decreed  that  the  judgment  of  the  court  below  be  so 
amended  as  to  replace  in  the  account  and  tableau  of  Zenon  Decuir, 
administrator  of  the  succession  of  Ida  Meyer,  to  the  full  amount  of 
1750,  the  item  ordered  to  be  reduced  by  the  judgpnent  below  by 
striking  therefrom  one -half  of  the  same,  and  that  the  opposition  of 
Felix,  Carlos,  Albert  and  Felix  Mestayer  to  that  item  be  and  the  same 
is  hereby  rejected  in  its  entirety,  and  the  said  item  being  so  replaced 
on  the  said  account  for  its  original  amount,  the  account  as  to  said 
item  be  and  the  same  is  hereby  approved  and  homologated.  It  is 
further  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
court  below  as  to  the  item  of  adniinistrator's  commissions  be  so 
amended  as  to  limit  for  the  present  the  commissions  of  Zenon 
Decuir,  administrator,  to  2.^  per  cent,  on  the  sum  of  |4911,  with  the 
right  reserved  to  him  to  recover  the  residue  to  which  he  may  be  en- 
titled on  the  final  settlement  of  the  succession.  It  is  further  ordered 
that  opponents  pay  the  costs  of  this  appeal. 

Breaux,  J.     Having  been  of  counsel  is  recused. 
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2.  The  proof  clisclosing  that  an  apparent  sale  by  a  married  woman  to  one  who  is 
a  creditor  of  her  husband  has  no  other  consideration  than  the  indebtedness  of 
tile  latter  to  the  vendee,  and  that,  after  the  transaction,  it  remains  intact  and 
uiiHatlrtfied,  the  act  will  be  esteemed  a  mere  security  for  the  debt,  and,  as  such, 
absolutely  void. 

3.  If  the  vendor  in  such  a  transaction  remain  in  possession  of  the  property  sub- 
HCHjuently,  the  creditor  of  the  alleged  vendee  can  not  successfully  interpose  the 
act  as  a  complete  bar  against  secret  equities  and  latent  ambiguities  therein. 

A  PPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Vermillion. 


^^     Mouton,  J, 


L.  L.  Bourgea  for  Plaintiff  and  Aj)pellee. 


W,  A.  White,  Lastie  Broussard  and  W,  W,  Edwards  for  Defendants 
and  Appellants. 


The  opinion  of  the  coort  was  delivered  by 

Watkins,  J.  When  this  case  was  last  before  us  the  plaintiff's  pe- 
tition and  the  defendants'  exception  were  analyzed,  the  judgment 
dismissing  the  suit  overruled  and  annulled,  and  the  cause  remanded 
and  reinstated  for  a  trial  on  the  merits.     43.  An.  937. 

The  cause  of  action  is  sufficiently  stated  in  our  former  opinion,  and 
it  needs  no  recapitulation. 

It  is  sufficient  to  premise  that  the  plaintiff,  a  married  woman, 
claims  the  ownership  of  the  property,  in  her  own  paraphernal  right, 
and,  by  injunction,  seeks  to  restrain  its  sale  as  that  of  the  seized 
debtor,  the  defendant,  Joseph  S.  Nunez.  Her  averment  is  that  her 
husband,  Demosthenes  Nunez,  unduly  influenced  her  to  sign  a  pre- 
tended act  of  sale  purporting  to  convey  said  property  to  Joseph  S. 
Nunez ;  whereas  it  was,  in  fact,  only  intended  to  be  a  security  for  the 
debt  of  her  husband  to  the  said  ostensible  vendee,  she  never  having 
received  any  part  of  the  consideration  named  therefor  in  the  deed 
of  sale. 

She  further  avers  that  said  pretended  sale  is  simulated,  fraudulent 
and  void,  and  conferred  no  title  upon  the  vendee,  and  that,  as  a 
security  for  the  payment  of  the  indebtedness  ot  her  husband,  same 
was  made  in  direct  violation  of  a  prohibitory  law,  and  consequently 
the  act  was,  and  is,  an  absolute  nullity,  either  as  a  sale,  pledge  or 
mortgage. 

In  our  opinion  we  held  that  the  theory  of  the  plaintiff  is  that  the 
56 
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docnment  in  question  was  one  of  an  hypothecary  or  pignorative 
character,  or  if  it  was  intended  to  be  a  sale,  it  was  a  fraudulent  simu- 
lation. And  that  the  defendants'  theory  is  that  it  was  a  sale,  and 
the  plaintiff  without  a  caase  of  action  to  assail  it. 

The    several  defendants  and  seizing  creditors  unite  in  making^ 
answer,  and  admitting  plaintiff's  acquisition  of  the  property,  as  she 
has  averred,  and  its  seizure  under  execution  as  alleged,  they  represent 
that  the  judgment  debtor,  Joseph  S.  Nunez,  acquired  same   from 
the  plaintiff  under  a  bona  fide  sale  in  1879,  and  without  any  frand  or 
simulation.     In  the  alternative  they  aver  that  if  said  sale  should  not 
be  held  binding  and  valid  between  their  debtor,  Joseph  S.  Nunez, 
and  the  plaintiff,  yet  they,  as  third  persons,  without  knowledge  of 
any  defect  in  said  sale,  have  acquired  a  judicial  mortgage  upon  the 
property  which  attaches  thereto  by  virtue  of  the  duly  recorded  title 
of  the  former,  and  are  entitled  to  enforce  same  by  seizure  and  sale, 
without  regard  to  any  secret  equities  that  may  exist  between  the 
parties  thereto. 

Their  prayer  is  that  the  plaintiff's  demands  be  rejected  at  her 
cost,  that  they  be  allowed  to  proceed  with  the  seizure  and  sale,  and 
that  the  plaintiff  be  taxed  with  the  sum  of  $150  as  counsel  fees  for 
dissolving  the  injunction. 

On  this  statement  of  the  case  this  is  a  third  opposition  coupled 
with  an  injunction,  to  which  the  opponent  sets  up  title  to  the  prop- 
erty under  seizure,  averring  the  illegality  of  the  apparent  outstand- 
ing title  of  the  seized  debtor;  and  the  seizing  creditors,  first  affirming 
the  verity  and  bona  fides  of  the  title  of  their  debtor,  in  the  alterna- 
tive allege  their  legal  mortgage  upon  it,  merely  as  a  reason  why 
they  ought  not,  as  third  persons,  to  be  affected  by  secret  equities  and 
latent  ambiguities  in  the  title. 

Had  defendants  been  in  the  pursuit  of  the  property  in  the  hands  of 
a  third  party,  by  the  way  of  the  hypothecary  action  in  the  attempted 
foreclosure  of  their  alleged  judicial  mortgage,  and  plaintiff  had  in- 
tervened and  resisted  its  enforcement,  the  question  of  its  enforce- 
ability would  have  been  an  issue  properly  presented  for  trial  and 
decision ;  but  they  proceeded  by  direct  seizure  against  the  property 
in  the  alleged  possession  of  their  judgment  debtor,  and  by  execu- 
tion, ria  ordinaria,  and  this  seizure  was  enjoined  by  the  plaintiff, 
alleging  possession  in  herself. 

On  such  pleadings  the  mortgage  rights  of  the  defendants  can  not 
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be  determined ;  and,  indeed,  if  such  mortgage  be  asstimed  to  have 
an  existence,  it  could  be  given  the  effect  of  restraining  conveyance 
of  the  property,  as  it  might  well  pass  cum  onere. 

Stripped  of  the  question  of  judicial  mortgage  vel  non,  and  the  case 
presents  no  serious  difQculty  for  solution. 

The  evidence  clearly  establishes  plaintiff's  demand.  She  acquired 
title  to  the  property  under  an  execution  sale  against  her  husband, 
and  thereunder  went  into  actual  possession  thereof  as  her  para- 
phernal property. 

In  1879  she  executed  an  act  which  is,  in  terms,  a  sale  of  said 
property  to  J.  S.  Nunez,  for  the  expressed  consideration  of  $2000  in 
cash,  less  a  note  for  $833.97,  with  interest^ccumulations  aggregating 
altogether  $1123.23;  but  the  proof  shows  that,  in  point  of  fact,  no 
consideration  was  paid  to  the  plaintiff,  as  vendor,  in  cash  or  note ; 
and  that  the  real  purpose  and  object  that  was  intended  to  be  ac- 
complished by  the  transaction  was  the  security  of  the  note  of 
Demosthenes  Nunez,  plaintiff's  husband,  for  the  amount  stated  in 
favor  of  the  vendee.  The  proof  shows  further  that,  notwithstanding 
the  recital  of  the  act  to  the  contrary,  no  note  was  executed  by 
Joseph  S.  Nunez  in  favor  of  the  plaintiff;  and  in  fact  he  continued 
to  retain  possession  of  the  note  he  held  against  Demosthenes  Nunez. 
The  proof  discloses  further  that  subsequent  to  the  execution  and 
registry  of  said  pretended  act  of  sale  the  plaintiff  retained  the  actual 
occupancy  and  possession  of  the  property  for  many  years ;  and  that 
Joseph  S.  Nunez  *'  never  took  possession  "  of  it  under  his  deed. 

Under  this  state  of  facts  the  plaintiff  is  clearly  entitled  to  have  the 
judgment  in  her  favor  affirmed. 

It  is  quite  true,  as  a  matter  of  equity — and  this  court  has  repeat- 
edly maintained  the  principle — that,  in  case  a  party  in  possession 
under  a  recorded  title  executes  a  special  mortgage  thereon  in  favor 
of  a  third  and  innocent  mortgagee,  who  advances  money  upon  it,  he 
nor  his  vendor  can  successfully  attack  and  defeat  it,  on  making 
proof  of  secret  equities  and  latent  ambiguities  in  the  title ;  but  we 
are  not  aware  of  this  principle  of  equity  having  been  extended  so  as 
to  embrace  a  judicial  mortgagee  whose  rights  arise  by  simple  opera- 
tion of  law ;  much  less  to  an  ordinary  seizing  creditor. 

But,  in  any  event,  this  principle  is  without  application  when  the 
mortgagor  is  out  of  possession  of  the  property  mortgaged,  as  in  this 
case.     Hunter  vs.  Buckner,  29  An.  604. 
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This  is  the  view  entertained  on  this  question  by  our  learned 
brother  of  the  lower  court,  with  whom  we  quite  agree ;  and  we  like- 
wise agree  with  him  with  reference  to  the  question  of  plaintiff's 
being  estopped  by  her  deed. 

As  he  very  justly  observes,  there  is  in  the  record  neither  allegration 
or  proof  of  the  defendants  or  their  subrogor,  the  State,  having^  been 
thereby  influenced  to  change  their  situation  in  reference  to  Joseph 
S.  Nunez  on  its  account. 

To  our  thinking,  the  case  was  properly  disposed  of. 

Judgment  affirmed. 


No.  1421. 
Odile  Gauthier,  Wife  op  A.  Maraist,  vs.  Gabriel  Garden al. 

The  <lefc'inlant  in  an  iujuncticm  i^  entltli-d  to  have  a  bond  I'xocutcd  in  his  tavor 
and  sifoied  by  plaintiff,  or  !)>*  a  duly  authorized  a^^tMit  and  attorney  in  fact. 

An  attorney  at  law,  iinlesH  npeeially  authorized,  or  unless  his  elient  is  aiisent,  Iia8 
no  authority  to  si^^n  the  bond  in  an  injunction  suit  for  his  elient. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Martin. 
Mouton,  J, 

D.  W.  VoorhieB  for  Plaintiff  and  Appellee. 


C  H.  Mouton  and  E,  Simon  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.     During  the  pending  of  this  appeal  the  plaintiff  died 
and  her  heirs  have  been  duly  made  parties. 

Augrust  Maraist,  the  husband  of  the  deceased  plaintiff  in  injunc- 
tion, was  indebted  to  the  widow  and  heirs  of  Oharles  St.  Germain, 
and  executed  a  mortgage  on  certain  property  to  secure  said  indebt- 
edness. Aug.  Maraist  subsequently  made  a  dation  en  payment  to  his 
wife  of  this  mortgaged  property.  The  widow  Gauthier  obtained  a 
judgment  against  Maraist  and  the  mortgaged  property  was  seized 
and  advertised  to  be  sold  to  satisfy  the  judgment.  Mrs.  Maraist 
enjoined  the  execution  of  the  judgment. 
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The  plaintiff  in  execution  and  defendant  in  the  injunction  moved 
to  dissolve  the  same  for  several  irregularities  in  the  injunction  bond. 

The  motion  to  dissolve  was  overruled,  and  on  the  merits  there  was 
judgment  for  the  plaintiff  in  injunction,  perpetuating  the  same. 

There  is  only  one  ground  alleged  in  the  motion  to  dissolve  that  re- 
quires notice.     The  others  are  without  weight  and  are  untenable. 

The  injunction  bond  was  signed  by  plaintiff's  attorney.  She 
was  a  resident  of  and  present  in  the  parish  of  St.  Martin  and  no  au- 
thority is  shown  by  which  the  attorney  was  empowered  to  sign  the 
bond  for  her. 

Art.  304  of  the  Code  of  Practice  requires  the  plaintiff  in  injunction 
to  annex  to  his  petition  his  obligation  in  favor  of  the  defendant  for 
such  sum  as  the  court  may  determine  after  having  examined  what 
injury  the  defendant  may  sustain  from  such  injunction. 

The  bond  is  not  the  obligation  of  the  plaintiff  in  injunction.  She 
did  not  sign  it  or  authorize  any  one  to  sign  it  for  her.  She  was  not  an 
absentee.  The  defendant  had  the  right  to  require  a  bond  from  the 
plaintiff  or  some  one  duly  authorized  to  execute  it  for  her.  ''The 
attorney  at  law  could  only  execute  the  bond  in  the  absence  of  his 
client,  and  the  client  in  this  case  was  not  absent."  Bank  of  La.  vs. 
Wilson,  19  An.  3;  Goodin  and  Husband  vs.  Allen,  12  An.  448. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered and  decreed  that  the  injunction  herein  be  dissolved  and  set 
aside,  and  the  defendant  in  injunction  do  have  and  receive  judgment 
against  plaintiff  in  injunction  for  10  per  cent,  per  annum  on  the 
amount  of  the  judgment  enjoined  and  (200  special  damages  as  attor- 
ney fees  and  costs. 

No.    1422. 
Maby  Craig  vs.  Bbrnicb  M.  Lambert. 

Testimony  under  commission  must  be  reduced  to  writing  by  the  witness  bim^elf 
notary  or  commissioner,  or  some  disinterested  person.  The  court  will  not 
assume  that  one  who,  some  time  prior,  rendered  sei-vices  in  the  nature  of 
agency  to  one  of  the  parties  to  the  suit,  was  the  agent  at  the  time  he  executed 
a  commission  issued  to  him  as  notary  public,  authorizing  him  to  receive  the 
deposition  of  witnesses. 

A  plaintiff  may  obtain  an  injunction  to  maintain  the  status  quo  of  the  rights  she 
claims  during  the  pendency  of  the  suit  without  having  to  obtain  an  order  in 
open  court,  authorizing  the  tiling  of  the  petition  as  part  of  the  suit. 


44   886| 
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The  HuppleiiK'iital  petition  for  an  injunctioii  in  properly  allowed  if  it   ^loe:^  not 
eliaiiK*^  the  lHMUi>H. 

Replications  are  not  permitted  by  our  law,  and  all  averments  In  the  aiis<\k-rr  are 
open  to  every  species  of  attack  without  special  plea. 

A  defendant  in  an  action  involving  ciuestions  of  possession,  havinK  filed  an  ex- 
ception, which  was  by  the  courts  referred  to  the  merits  without  prejudice,  and 
thereupcni  in  compliance  with  the  rule  of  court  filed  his  answer.  In  \*-liicli  he 
reserved  his  grounds  of  exception,  will  not  be  considered  as  having  ^'aiv4*d 
then). 

He  can  not  be  a^Ki'i^'Ved  by  the  court's  action. 

The  inc|uir>' bcMuK  cme  principally  of  possession,  the  conrt  limits  the  dec i.-^ ion  to 
the(]uestion  of  po8s(*ssion. 

APPEAL  from  the  Eleventh  District  Conrt,  Parish  of  Acadia. 
Lewis,  J. 


E.  L.  Wells  for  Plaintiff  and  Appellee. 


K.  Baillio  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  acquired  the  N.  E.  quarter  of  Sec.  27, 
T.  10,  Range  1  west,  from  the  State  of  Louisiana,  and  holds  under 
patent  dated  May,  1872. 

The  remainder  of  the  section  was  acquired  about  the  same  time  by 
her  father  and  brothers,  who  afterward  sold  their  quarters  of  the 
section  to  her. 

The  patents  and  the  deeds  of  sale  of  the  land  to  plaintiff  were  re- 
corded in  the  office  of  the  clerk  and  ex -officio  recorder  in  March, 
1884. 

In  1881  the  sheriff  of  the  parish  of  St.  Landry  sold  the  section  at 
tax  sale  for  taxes  of  1877  and  1878,  due  by  plaintiff,  to  Thomas 
Rice. 

The  latter  sold  it  to  plaintiff  in  1882. 

She  claims  upon  these  titles  and  alleges  actual  and  peaceable  pos- 
session of  the  land  during  more  than  ten  years  [just  preceding  this 
suit,  and  that  the  defendant,  without  the  least  right,  claims  the 
ownership  of  the  property. 

The  object  of  this  action  is  to  maintain  her  alleged  possession  and 
to  compel  the  defendant  to  assert  or  disclaim  title. 

The  defendant  interposed  a  peremptory  exception  of  no  cause  of 
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action  apon  the  groand  that  the  plaintiff  is  not  in  possession  of  the 
property. 

He  alleges  that  his  possession  as  owner  is  actual,  and  that  he  has 
been  in  possession  several  years,  and  asks  that  the  i^sne  of  posses- 
sion be  decided  preliminarily. 

The  exception  was  referred  to  the  merits  without  prejudice.  The 
defendant  reserved  his  exception  in  his  answer,  and  alleged  that 
since  November,  1876,  he  and  his  authors  have  owned  and  have 
been  in  possession  of  the  property  described  in  plaintiff's  petition, 
in  good  faith,  by  legal  and  valid  title  acquired  by  him  and  his 
authors  by  mesne  conveyance  derived  originally  from  a  tax  sale 
made  in  November,  1876. 

The  plaintiff,  in  her  plea  in  replication,  averred  the  nullity  of  the 
tax  sale,  and  alleged  that  the  property  had  never  been  legally 
assessed;  that  it  had  never  been  seized,  and  no  curator  ad  hoc  had 
been  appointed  by«  the  court  to  represent  her  and  the  other  owners 
who  were  non-residents  of  the  parish,  and  that  no  notice  had  been 
given ;  that  the  tax  deeds  do  not  show  the  amount  of  State  or  parish 
taxes  claimed  as  due  the  State. 

Plaintiff  alleges  that  the  defendant  had  notice  of  the  nullities  she 
pleads ;  further  that  he  has  acquiesced  in  her  possession  by  consent- 
ing that  her  tenant  should  remain  in  possession  of  the  property. 
She  prays  to  be  quieted  in  her  title  and  possession. 
Some  time  after,  the  plaintiff  filed  a  second  petition  in  the  cause, 
setting  forth  that  the  defendant,  with  the  fraudulent  intent  of 
depriving  her  of  her  possession,  entered  upon  the  land  described  in 
his  exception  and  answer,  in  the  absence  of  her  tenant  in  December, 
1890,  and,  with  a  number  of  laborers,  constructed  a  temporary  wire 

fence. 
She  reiterates  that  she  had  possession  at  the  time,  and  alleges  that 

the  defendant  is  a  trespasser. 

She  prayed  for  an  injunction  prohibiting  the  defendant  from  tres- 
passing. 

The  writ  was  issued. 

The  defendant  filed  an  exception  to  the  supplemental  petition  on 
the  ground  that  it  was  improperly  allowed  at  chambers,  and  that  it 
was  not  timely  presented. 

In  the  alternative,  in  case  the  court  should  overrule  the  exception, 
he  prayed  for  a  dissolution  of  the  injunction,  with  damages. 
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In  support  of  their  'respective  tax  title,  plaintiff  and  defendant 
plead  prescription;  the  former  pleaded  the  prescription  of  three, 
five  and  ten  years,  and  the  latter  of  three  and  five  years. 

The  plaintiff  recovered  judgment,  qaieting  her  in  her  title  as 
owner  and  maintaining  her  in  the  possession  of  the  property. 

The  defendant  has  reserved  several  bills  of  exception. 

The  first: 

That  the  deposition  of  three  of  the  witnesses  was  taken  before  a 
notary  public,  who  was,  the  defendant  alleges,  the  agent  of  plaintifiT 
at  the  time  of  the  execution  of  the  commission. 

The  acts  of  agency  consisted  in  addressing  several  letters  of  in- 
quiry about  the  claims  made  to  the  land  in  opposition  to  plaintiffs 
title. 

It  is  not  proven  that  this  notary  was  the  appointed  agent  of  the 
plaintiff. 

We  are  referred  to  several  decisions  maintaining  that  the  deposi  - 
tion  of  a  witness  must  be  reduced  to  writing  by  himself,  or  by  an  in- 
different person,  and  that  it  is  inadmissible  if  drawn  up  in  the  hand- 
writing of  the  party  or  his  counsel. 

This  is  correct.  A  counsel  or  an  agent  is  incompetent  to  execute 
a  commission  under  which  witnesses  are  examined  in  the  case  of  the 
client  or  principal. 

In  the  pending  case  there  was  no  well  defined  agency  at  any  time. 

The  acts  of  inquiry  which  impressed  certain  witnesses  for  defend- 
ants as  acts  of  agency  were  not  of  a  date  subsequent  to  1889. 

The  commission  under  which  the  said  witnesses  were  examined 
was  executed  in  1891. 

We  will  not  assume  that  the  notary  was  in  any  respect  interested, 
and  that  as  such  his  acts  in  executing  the  commission  in  1891  were 
invalid. 

The  second : 

Sets  forth  grounds  against  consideration  of  the  allegations  of  the 
amended  petition  for  the  reason  that  the  supplemental  and  amended 
petition  was  granted  in  chambers,  in  vacation,  and  was  never 
subsequently  allowed  by  the  court,  except  upon  the  trial  of  the 
case. 

The  issues  are  limited  to  the  title  and  possession  of  the  property 
and  are  fully  set  forth  in  the  pleadings,  without  reference  to  the  pe- 
tition to  which  objection  is  urged. 
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The  object  of  the  petition  was  to  obtain  a  writ  of  injunction  as 
ancillary  to  the  original  suit. 

The  third : 

The  bill  reserved  to  the  court's  ruling  in  admitting  testimony, 
defendant  contends,  is  not  admissible  under  the  plea  in  the  replica- 
tion filed. 

The  replication  contains  a  plea  of  general  denial  and  other  allega- 
tions of  nullity  of  defendant's  title. 

Without  the  plea  as  filed  the  testimony  was  admissible. 

With  it,  the  issues  are  clearly  presented. 

No  advantage  to  the  prejudice  of  the  defendant  is  alleged  nor  does 
it  appear  that  there  was  surprise. 

The  last  bill  was  reserved  to  the  refusal  of  the  judge  a  quo  to  per- 
mit the  witness  to  state  what  costs  were  incurred  by  the  tax  col- 
lector in  serving  notices  on  the  tax  debtors  in  the  advertisement  of 
the  sale  of  the  property  and  the  fee  of  the  curator  ad  hoc. 

The  taxes  were  for  the  year  1876. 

The  property,  described  in  each  deed,  was  adjudicated  for  the  sum 
of  $81. 

Counsel  for  defendant  states  that  the  object  of  this  testimony  ^'was 
to  show  that  the  sum  mentioned  in  the  tax  deed  was  due  for  the 
taxes  and  costs  at  the  time  of  said  sale." 

The  amount  for  costs  is  generally  limited. 

After  having  deducted  the  costs  as  per  fee  bill  the  remainder 
shows  amount  charged  for  costs  not  fixed  by  law. 

The  issues  are  before  the  court  without  the  evidence  excluded. 

Posaession :  The  question  of  possession  is  the  most  important  issue 
of  the  case. 

If  not  all,  nearly  all  the  evidence  relates  to  the  fact  of  possession, 
and  the  argument  of  each  counsel  was  taken  up  mostly  in  presenting 
the  respective  claims  of  possession. 

The  exception  filed  in  which  the  issue  of  possession  is  set  forth 
will  be  considered  separately  and  independently  of  the  other  issues, 
although  referred  to  and  considered  part  of  the  merits. 

The  reference  gave  no  ground  for  complaint,  as  the  right  to  atrial 
"  of  said  issue  of  possession  before  he  be  called  upon  to  admit  the 
alleged  slander  or  be  required  to  sue"  was  referred  ^'without  preju- 
dice," 

In  cases  such  as  the  one  at  bar  the  defences  may  consist  (1)  of  a 
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denial  of  plaintiff's  possession;  (2)  a  denial  of  the  slander,  &iid  (3) 
an  admission  of  the  slander  and  claim  of  title.  The  issues  in  each 
are  distinct. 

In  the  instant  case  the  defendant  relies  on  the  possession  he  claims, 
and  which  he  has  pleaded  as  an  independent  issue. 

After  special  reservation  of  right  to  a  trial  of  said  issue  he    avers 
better  title  in  himself. 

With  reference  to  possession  plaintiff  rests  her  claims  to  the  prop- 
erty upon  a  written  lease  dated  the  9th  May,  1887,  to  J.  B.  Bernard, 
lessee. 

This  lease  was  renewed  for  one  year,  with  privilege  of  renewal  on 
the  5th  day  of  July,  1890. 

In  1883  this  property,  acquired  by  D.  Webster  on  November  28, 
1876,  at  tax  collector's  sale,  was  sold  to  J.  6.  Bernard,  who  became 
plaintiff's  lessee  of  the  property  in  1887,  as  just  mentioned. 

The  purchase  price  which  the  said  Bernard  promised  to  pay  -was 
represented  by  a  promissory  note  made  by  him  for  the  sum  of  $640, 
to  be  paid  when  he,  the  purchaser,  became  satisfied  of  the  validity 
of  the  title. 

He  took  possession  and  continued  in  possession  until  1887,  at  which 
time  he  chose  to  become  plaintiff's  lessee. 

In  December,  1888,  he  sold  the 'said  lands  to  W.  W.  Duson,  to  be 
paid  by  the  return  of  the  note  he  had  executed  in  favor  of  D.  Web- 
ster, his  vendor. 

In  June,  1889,  Duson,  the  purchaser,  sold  the  property  to  James 
A.  Williams,  and  on  the  same  day  the  last  named  purchaser  sold  to 
the  defendant. 

These  deeds  of  sale  were  duly  recorded.  The  said  lease  to  Ber- 
nard was  not  recorded.  The  title  deeds  of  the  plaintiff  were  recorded 
in  the  parish  of  St.  Landry,  in  which  the  said  lands  were  situate  at 
the  time. 

Bernard,  the  lessee,  with  reference  to  possession,  testifies  that 
he  had  heard  ^'the  Craig  land  title  was  not  good,  and  I  went  to  Mr. 
Duson  and  he  told  me  that  the  title  was  good;"  further,  ^'  I  will  sell 
you  this  land  and  I  will  get  Miss  Craig  to  give  me  a  quit  claim  of  her 
title;  if  I  can't  get  it  you  can  return  the  land  to  me;  a  few  years 
after  he  told  me  he  could  not  get  it  and  I  returned  the  land  to  him." 

'^  I  rented  this  land  from  her  to  use  as  pasture." 

<<  I  think  I  fenced  it  in  1883  and  took  it  off  in  1890,  last  spring." 
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The  pending  suit  was  filed  in  December,  1890,  within  one  year 
after  the  said  Bernard,  lessee,  bad  removed  bis  fence ;  and  witbin  a 
short  time  after  said  lessee  bad  renewed  tbe  lease  witb  plaintiff. 

It  is  in  place  to  state  that  in  1883  tbe  lands  were  delivered  to  tbe 
purchaser,  Bernard,  after  a  survey  bad  been  made  at  tbe  instance 
of  bis  vendor,  Webster. 

Tbe  witness  Bernard,  tbe  lessee,  also  testifies : 

Q.  When  yon  sold  the  land  to  Mr.  Duson  in  1888,  did  you  not  stip- 
ulate witb  him  that  you  should  have  tbe  refusal  of  renting  the  land 
from  him  as  a  pasture — was  there  any  agreement  in  writing? 

A.  Yes;  I  asked  him  tbe  privilege,  tbe  use  of  the  land  for  two  or 
three  years,  but  I  don't  know  if  it  was  in  writing  or  not. 

The  vendee  testifies  that  Bernard  said  be  did  not  know  whether  he 
would  lease  or  not,  and  a  short  time  after  moved  away  bis  fence. 

There  was  no  lease  agreed  upon  between  them. 

About  the  Ist  of  December,  1890,  a  few  days  before  the  suit  was 
brought,  the  defendant  constructed  a  one  strand  wire  fence  around 
tbe  place. 

Tbe  vendor,  Bernard,  remained  in  possession  after  tbe  sale,  until 
tbe  spring  of  1890. 

He  renewed  his  lease  witb  plaintiff  in  July,  1890. 

He  bad  parted  with  his  title  and  remained  in  possession  undis- 
turbed under  tbe  lease. 

Tbe  defendant's  counsel  urges  the  fact  that  tbe  lease  was  under 
80U8  seing  priv^;  that  it  never  was  recorded  and  that  bis  client  was 
without  notice. 

These  considerations  do  not  have  tbe  effect  of  placing  him  in  pos- 
session. 

The  vendor  from  whom  be  did  not  exact  an  actual  delivery  held 
under  a  vendor  he  permitted  to  remain  in  undisturbed  possession  for 
some  time. 

Tbe  law  favors  the  vigilant. 

In  this  instance,  long  delays  elapsed  without  requiring  actual  de- 
livery of  the  property. 

During  the  time  and  prior,  the  plaintiff  was  a  lessor  of  the  person 
in  possession. 

It  is  a  misfortune,  from  which  we  can  not  grant  any  relief,  that 
tbe  defendant  and  bis  authors  permitted  a  vendor  to  continue  in  pos- 
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B6B8ion  without  exacting  actual  delivery  and  immunity  against  an 
adverse  possession. 

Possession  may  be  proven  by  parol  testimony,  a  fortiori  by  a  con- 
tract of  lease  sous  seing  priv€. 

The  lessee's  possession  is  the  principal's.  The  plaintiff  had  civil 
possession  preceded  by  an  actual  corporeal  detention  of  the  property 
through  her  lessee  within  the  year  that  her  action  was  brought. 

The  plaintiff  was  entitled  to  bring  the  possessory  action  and  re- 
cover judgment  maintaining  her  possession. 

The  action  is  primarily  possessory  in  its  character. 

The  inquiry  is  principally  one  of  possession. 

After  the  exception  had  been  referred  to  the  merits,  as  before 
mentioned,  an  issue  of  title  was  raised,  which  occupied  compar- 
atively but  little  time. 

The  defendant  in  an  action  of  jactitation  by  setting  up  title  in  him- 
self changes  the  suit  into  a  petitory  action,  in  which  he  becomes 
plaintiff,  and  he  must  succeed  in  the  strength  of  his  own  title. 

The  inquiry  has  been  so  exclusively  one  of  possession,  and  of  the 
possessory  action  proper,  that  we  have  concluded  to  limit  our  deci- 
sion to  a  determination  of  that  issue. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  limiting  the  decree  to  one  of  posses- 
sion, and  there  is  judgment  for  plaintiff  against  the  defendant  main- 
taining plaintiff  in  her  actual  possession  of  Sec.  27,  T.  10,  R.  1  W., 
and  maintaining  and  perpetuating  the  injunction  sued  out  in  so  far 
as  relates  to  plaintiff's  possession.  And  to  maintain  plaintiff's 
actual  possession  the  defendant,  Bernice  W.  Lambert,  is  ordered  to 
remove  the  works  by  him  erected  on  said  lands. 

As  amended  by  limiting  the  decree  to  one  of  possession,  the  judg- 
ment appealed  from  is  affirmed,  reserving  to  the  parties  all  rights 
they  may  have  in  so  far  as  relates  to  title  to  the  property  in  a  peti- 
tory action. 

And  in  so  far  as  it  decides  any  question  of  title  it  is  annulled, 
reversed  and  avoided  at  appellee's  costs. 


\  PPEAL  from  the  Eleventh  District  Court,  Parish  of  St.  Landry. 
PerrauUy  J. 


A 


Thoa.  H.  Levris  for  Plaintiff  and  Appellee. 


H.  L,  Garland  and  Kenneth  Baillio  for  Defendant  and  Appellant: 

1.  Interlocutory  JndjnnentH  are  appealable  where  they  procrastinate  the  suit  to 
an  indeflnlte  period.    3  R.  103;  11  R.  452, 10  An.  508. 

2.  Parties  are  bound  by  evidence  received  without  objection.  6  N.  S.  86;  1  La.  301; 
IsLa.  321;9An.  254. 

3.  As  aKHiuBt  a  non-resident  plaintiff  the  defendant  can  reconvene  for  any  cause 
of  action.    C.  P.  375. 

4.  The  forced  respite  results  from  the  operation  of  law,  and  is  the  effect  j?iven  by 
the  law  to  the  decree  of  a  competent  court,  predicated  upon  the  requirements 
of  the  respite  laws.    36  An.  907. 

5.  The  law  of  respite  Krants  immunity  from  suit  to  the  embarrassed  but  solvent 
debtor.    It  does  not  extend  such  immunity  to  the  lattcr's  debtors.    (\  0.  3084. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.    In  this  case  the  plaintiff,  the  St.  Louis  National 
Bank,  filed  suit  against  Joseph  Bloch,  on  March  7,  1890,  claiming  the 
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St.  Louis  National  Bank  vs.  Joseph  Bloch.  "^Tm 

AQ    nog 

Where  the  Ian$?uase  and  terms  of  an  interlocutory  order  apparently  suspend  abso 
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the  defendant,  claiminfi:  that  such  suspension  is  unreasonable  and  arbitrary,  that 

it  fetters  the  judge's  action  In  the  case,  and  that  it  will  occasion  him  irreparable 

injury,  appeals  from  the  same,  the  Supreme  Court  will  entertain  the  appeal  for 

the  purpose  of  ascertaining  whether  such  complaints  are  well  grounded. 

When  plaintiff's  petition  is  put  at  issue  by  defendant's  answer,  in  which  is  con- 
tained a  reconTentlonal  demand,  the  suit  with  Its  issues  stands  as  an  entirety, 
and  can  not  be  tried  piecemeal. 

When  in  a  case  standing  in  such  a  position  the  defendant,  through  a  respite,  sub- 
.sequently  obtained  by  him,  stays  plaintiff's  demand  and  ties  his  hands,  he  at 
the  same  time  stays  proceedings  on  the  issues  raised  in  the  answer,  which  are 
necessarily  connected  with  and  incidental  to  the  main  action,  and  ties  his  own 
hands  on  the  reconventional  demand. 

When  the  defendant,  in  a  case  so  circumstanced,  attempts,  notwithstanding  the 
respite,  to  try  his  own'demand  separately  from  that  of  the  plaintiff,  the  action 
of  the  judge  on  exception  in  disallowing  the  trial  of  the  same  is  correct. 

An  order  of  the  judge  on  such  exception  suspending  proceedings  on^the  reconven- 
tional demand  until  the  expiration  of  the  respite  can  not  and  must  not  be  con- 
strued tis  fettering  the  future  control  of  the  judge  over  the  same.  He  is  entitled 
to  revoke  or  modify  it  if  subsequent  events  should  justify  such  action. 

Bespite  does  not  abate,  but  merely  holds  in  abeyance,  suits  standing  at  issue  when 
the  respite  is  granted. 
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sum  of  f  1217.97  and  interest,  joining  a  writ  of  attachment  to  the  action, 
upon  the  ground  of  fraudulent  conversion  of  his  goods  by  Bloch. 

Bloch,  on  the  10th  of  March,  1890,  filed  an  answer,  and  in  the 
answer  inserted  a  reconventional  demand  for  damages  for  tbe  sam 
of  138,500. 

On  the  16th  of  June,  1889,  Bloch  applied  for  a  respite,  obtainin^^ 
the  customary  order  for  a  stay  of  proceedings  against  his  person  and 
property  until  further  order  of  the  court. 

On  the  16th  of  August,  1890,  the  proceedings  of  Bloch' s  creditors 
granting  him  a  respite  for  three  years  was  homologated  by  judgement 
of  the  District  Court. 

After  the  respite  had  been  granted  and  homologated,  on  the  de- 
mand of  the  plaintifiF  the  defendant  executed  and  delivered  a  bond 
in  accordance  with  Art.  3093  CO.  and  Act  No.  134  of  1888  in  favor 
of  plaintiff. 

The  suit  remained  in  this  condition  until  the  May  term  of  1892, 
when,  on  the  defendant's  insisting  upon  a  trial  of  the  reconventional 
demand,  and  the  case  being  called  for  trial,  plaintiff  interposed  an 
exception  alleging  that  defendant  could  not  prosecute  his  reconven- 
tional demand  during  the  time  of  the  respite,  and  asking  for  a  con- 
tinuance. On  the  trial  of  this  exception  and  motion  for  continuance 
the  judge  ordered  all  proceedings  to  be  suspended  during  the  term  of 
the  respite.     From  this  order  defendant  has  taken  an  appeal. 

In  this  court  the  plaintiff  has  made  a  motion  for  the  dismissal  of 
the  appeal  on  the  ground  that  the  case  is  not  appealable,  the  remedy 
of  the  defendant,  if  any  he  had,  being  by  writ  of  mandamus,  and 
furthermore  for  the  reason  that  it  is  taken  from  an  interlocutory 
order  that  does  not  and  may  not  work  irreparable  injury. 

On  Motion  to  Dismiss. 

Judgments  delaying  the  trial  of  suits  indefinitely  and  causing 
thereby  irreparable  injury  are  appealable. 

In  Newal  vs.  Martin,  3  R.  102,  the  court  permitted  an  injunction 
against  an  order  of  seizure  and  sale  until  its  ensuing  term,  and  the 
appellate  court  said : 

**  We  can  not  but  regard  this  as  an  interlocutory  judgment  pro- 
nounced after  hearing  the  parties,  and  from  which  an  appeal  may 
well  lie,  because  it  might  operate  irreparable  injury." 

This  principle  was  affirmed  in  Duplessis  vs.  Lastrappes,  11  R.  450« 
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In  Garrett  vs.  Oliver,  10  An.  508,  an  appeal  was  allowed  from  an 
interlocutory  judgment  permitting  a  defendant  to  call  his  vendor  in 
warranty  and  extending  it  to  subsequent  vendors  in  warranty,  which 
would  in  the  court's  opinion  have  had  the  efFect  of  postponing  the 
plaintiff's  suit  to  an  indefinite  period.  *  *  *  a  Hence  (said  the 
court)  the  order  may  be  considered  as  productive  of  an  irreparable 
injury  to  the  appellant." 

It  appears  to  us  the  present  case  can  hardly  be  distinguished  in 
principle  from  that  of  Duplessis  vs.  Lastrappes,  11  R.  451;  Thomas 
vs.  Baillo,  7  R.  414  and  416. 

The  pending  case  is  quite  similar,  and  the  foregoing  authorities 
applicable. 

Motion  to  dismiss  is  therefore  overruled. 

On  the  Merits. 

When  the  defendant  Bloch  filed  an  answer  and  inserted  therein  a 
reconventional  demand  against  plaintiff,  the  suit  became  an  entirety 
and  could  not  thereafter  be  tried  piecemeal.  It  is  impossible  to  try 
the  issues  raised  in  an  answer  separately  from  those  raised  in  the  pe- 
tition, particularly  where  those  in  the  answer  are  necessarily  con- 
nected with  or  incidental  to  the  main  action. 

When  the  defendant  applied  for  and  obtained  an'order  for  a  stay 
of  proceedings  and  an  order  for  a  respite,  the  effect  of  that  condi- 
tion of  things  was  to  stay  plaintiff's  suit — not  a  part  of  the  suit  but 
the  whole  of  it.  The  suit  did  not  abate  as  the  result  of  the  respite;  it 
was  simply  held  in  check.  The  respite  may  have  had  the  effect  of 
releasing  ipso  facto  the  property  attached  and  replacing  it  in  the 
hands  of  its  owner,  but  it  did  not  operate,  as  we  have  said,  the  dis- 
missal of  the  suit  with  its  issues.  That  remains  in  the  condition  in 
which  the  respite  found  it,  subject  to  be  taken  up  and  proceeded 
with  or  not  at  some  future  time,  as  circumstances  might  develop.  If 
there  be  any  hardship  in  the  matter  it  is  simply  the  result  of  the 
course  which  defendant  has  himself  elected  to  follow.  The  fact  that 
the  defendant  has  furnished  a  bond  in  favor  of  the  plaintiff  under 
Act  No.  134  of  1888  does  not  affect  the  situation. 

In  the  case  of  Mitchell  vs.  Dalton  &  Dalton,  not  yet  reported, 
decided  recently  at  Monroe,  this  court  rendered  judgment  for  dam- 
ages in  reconvention  in  favor  of  a  debtor  who  had  obtained  a  respite 
against  one  of  his  creditors  who  subsequently  to  the  order  for  a  stay 
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of  proceedings  and  pending  the  same,  had  brought  a  suit  for  personal 
judgment  against  him,  and  had  accompanied  the  demand  by  an 
attachment.  The  facts  of  that  case,  however,  bear  no  resemblance 
to  the  present  one.  All  the  proceedings  took  place  after  the  stay, 
the  suit  was  tried  as  a  whole  after  issue  joined,  without  exception, 
and  evidence  heard  without  objection. 

The  order  rendered  in  this  case  can  be,  and  doubtless  wUl  be,  modi- 
fied or  entirely  revoked  in  the  future  should  circumstances  warrant 
the  same.  The  language  and  terms  of  that  order  could  not,  and  must 
not,  be  held  to  fetter  the  judge  in  his  future  control  of  the  same. 

As  matters  stand,  we  can  afford  the  defendant  no  relief,  and  the 
court  declines  to  annul  or  revoke  the  order  complained  of  and  ap- 
pealed from,  and,  subject  to  the  limitations  stated  in  this  opinion, 
the  said  order  of  the  District  Judge  is  affirmed  at  appellant's  costs. 


No.  1,419. 
The  State  of  Louisiana  vs.  Joseph  Toups,  alias  Bell. 

1.  The  forfeiture  of  an  appearance*  bond,  or  reco^piizanee,  in  a  criminal  proceed- 
Inj?,  and  the  appeal  from  the  JndKincnt  of  forfeiture  Is  not  to  be  tested  by  the 
rule  applicable  to  civil  actions. 

2.  In  ca«e  there  is  no  bill  of  exceptions*  In  the  record,  and  there  has  been  no 
a»«Hignnient  of  ertorn  tiled,  relief  can  be  ^ninted,  in  a  criminal  cane,  only  upon 
fatal  defects  being  pointed  out  as  apparent  on  the  face  of  the  papers. 

3.  If  the  record  fail  to  dliclose  the  existence  of  an  order  of  a  competent  judge, 
authorizing  the  acceptance  of  a  recognizance  or  appearance  bond,  the  judg- 
ment of  forfeiture  must  be  pronounced  null  and  void. 

4.  Such  matter  can  not  be  considered  as  presenting  a  question  of  insufllciency  of 
evidence  on  which  the  judgment  is  founded,  but  the  abtence  from  the  record  of 
matter  absolutely  essential  to  Its  validity,  as  matter  of  law. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Acadia. 
Perrault,  J, 

E.  B,  DuBuisson,  District  Attorney,  for  the  State,  Appellee. 


J.  N,  Ogden  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  hy 

W ATKINS,  J.     From  a  judgment  forfeiting  the  appearance  bond  of 
a   party  charged  in   an  indictment  with  the  crime  of  larceny  the 
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surety  has  appealed,  and  the  State  seeks  to  dismiss  the  appeal, 
on  the  ground  that  this  court  has  no  jurisdiction  ratione  materisB, 
because  such  forfeiture  is  a  civil  matter,  and  the  amount  of  the  bond 
bein^  only  f  250  it  is  below  the  lower  limit  of  its  constitutional  cog- 
nizance. 

This  question  has  been  frequently  solved  and  definitely  settled 
otherwise  by  the  decisions  of  this  court,  and  notably  in  the  follow- 
ing, viz.:  State  vs.  Oassidy,  7.  An.  276;  State  vs.  Williams,  37  An. 
200;  Stete  vs.  Hanson,  88  An.  299;  State  vs.  Bums,  88  An.  363;  State 
vs.  Belize,  38  An.  648;  State  vs.  Hendricks,  40  An.  719;  State  vs. 
Oomig,  42  An.  416. 

In  most,  if  not  all,  of  the  foregoing  cases,  the  jurisdiction  of  this 
court  was  specially  put  at  issue,  and  as  invariably  entertained. 

It  would  seem  manifest,  under  ordinary  circumstances,  that  the 
salutary  doctrine  of  stare  decisis  should  be  applied,  and  the  agitation 
of  the  question  put  at  rest ;  but  as  the  zealous  counsel  of  the  State 
insists  that  it  be  reopened  because  ^^a  leading  case  on  the  subject, 
which  maintains  a  contrary  doctrine,  nowhere  appears  to  have  ever 
been  brought  to  the  attention  of  the  courts,"  referring  to  Pearce  vs. 
Morgan,  3  La.  342,  from  which  counsel  draws  the  conclusion  that  the 
later  decisions  are  clearly  erroneous  and  evidently  founded  on  what 
he  terms  an  obiter  dictum  of  the  court,  expressed  in  State  vs.  Cassidy, 
7  An.  276,  and  which  has  been  followed  ever  since  without  question. 

In  view  of  this  exceptionally  strong  statement,  we  feel  it  incumbent 
on  us  to  review  the  question  again,  and  determine  it  as  res  nova. 

Recurring  to  the  case  of  Pearce  vs.  Morgan  we  find  it  stated  to  be 
an  injunction  against  an  execution  of  a  criminal  recognizance,  which 
was  issued  by  the  Criminal  Court  of  New  Orleans,  and  the  complaint 
of  the  proceedings  in  forfeiture  was  'Hhat  the  recognizance  being  an 
obligation  for  the  payment  of  money,  the  Criminal  Court  could  not 
entertain  jurisdiction,"  hence,  as  stated  by  the  court,  *^  the  questions 
presented  by  the  cause  relate  to  the  jurisdiction  of  the  court  estab- 
lished for  the  trial  of  crimes  and  misdemeanors"  under  legislative 
acts  of  1818  and  1819.  In  our  view  that  case  presents  an  altogether 
different  question  of  jurisdiction  from  the  one  presented  here,  and 
the  law  at  that  time  governing  forfeiture  proceedings  was  different 
from  the  law  controlling  the  instant  case,  as  will  readily  appear  from 
the  opinion,  from  which  we  extract  the  following,  viz. : 

'*  The  judgment  rendered  in  the  Criminal  Court  *  *  was  against 
67 


898  SUPREME  COURT  OF  LOUISIANA. 

8C«te  T8.  Toap«. 

a  surety  on  a  bond,  or,  recog^nizance  for  the  appearance  before  that 
court,  of  a  person  charged  with  a  crime.  The  condition  of  that  in- 
strument not  haying  been  complied  with,  principal  and  sureties  were 
legally  subjected  to  pay  the  penalty  (and)  they  incurred  a  loss  to 
that  amount,  recoverable  from  them  for  the  use  of  the  State.  In 
legal  process  the  recognizance  was  forfeited.  But  was  tliis  forfeitnre 
a  consequence  of  crime?  Certainly  not  direct  and  immediate.  It  was 
only  a  remote  consequence  of  the  alleged  crime,  and  makes  no 
part  of  that  offence." 

The  court  then  proceeded  to  examine  the  organization  acts  of  the 
Criminal  Court,  and  found  that  they  conferred  upon  it  ''no  power  to 
try  any  civil  suit,"  and  held  that ''  the  fines  and  forfeitures"  which  it 
could  adjudge  were  those  only  having  ''reference  to  judgmenta 
directly  as  punishments  for  crimes  and  offences."  And  the  court 
then  proceeds  to  say : 

"  It  may  be  true  that  pursuits  against  sureties,  in  bail  bonds  and 
recognizances  for  the  appearance  of  persons  accused  of  crimes,  take 
their  origin  from  criminal  prosecutions,  but  the  forfeiture  arising  from 
the  violation  of  the  conditions  of  these  obligations  does  not  render 
the  obligors  criminal  in  the  general  acceptation  of  that  word.  They 
become  simply  debtors  to  tfie  State,  and  should  be  pursued  as  such 
according  to  the  modes  pointed  out  by  law.  A  pursuit  of  this  nature 
is  not  necessarily  an  incident  or  accessory  of  the  criminaJ  prosecution ; 
it  is  a  mere  mmsequence  of  the  latter,  flowing  not  directly  from  it,  but 
from  a  breach  of  the  conditions  of  the  bond,  and  resolves  itse\fintoa 
dvil  suit,  and  being  such  the  court  of  criminal  jurisdiction,  in  con- 
sequence  of  its  limited  powers  can  not  legally  take  cognizance  of  it, 
further  than  to  declare  the  bond  or  recognizance  forfeited,  and  thereby 
subject  the  obligors  to  be  pursued  for  a  recovery  of  the  penalty  in  a 
court  of  civil  jurisdiction,  either  by  ordinary  or  summary  powers,  as 
may  be  ordained  by  ktu;." 

The  court  emphasizes  the  foregoing  analysis  of  the  law  by  this  ob- 
servation, viz.: 

"  The  inconvenience  which  results  from  the  necessity  of  transfer- 
ring to  a  court  of  civil  jurisdiction,  bail  bonds  and  recognizances 
taken  in  criminal  cases  which  may  have  been  forfeited  will  be  felt 
in  no  other  part  of  the  State  except  the  first  judicial  district,  as  all 
other  courts  have  both  criminal  and  civil  jurisdiction.  It  is  an  incon- 
venience, however,  that  might  have  been  prevented  by  power  to 
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that  effect  granted  in  the  institution  of  the  criminal  court  of  this  dis* 
trict,  and  may  yet  be  remedied  by  legislative  interference,  in  accord- 
ing to  that  court  civil  jurisdiction  in  relation  to  the  recovery  of  debt» 
due  to  the  State  on  account  of  forfeitures  of  bonds  and  recognizances 
taken  in  any  prosecution  for  offences  against  public  justice,"  etc. 

The  foregoing  extracts  from  that  case  clearly  demonstrate  the 
following  propositions:  (1)  that  in  default  of  the  appearance  of  the 
accused,  the  principal  and  surety  are  legally  subject  to  pay  the  pen- 
alty of  the  bond ;  (2)  that  this  penalty  is  not  the  direct  and  immedi* 
ate,  but  remote  oongequence  of  the  crime  charged,  and  not  a  part  of 
it,  and  the  forfeiture  does  not  render  the  obligor  criminal,  but 
charges  him  as  a  debtor  of  the  6tate ;  (3)  that  a  proceeding  of  this 
kind  is  not  necessarily  an  incident  or  accessory  of  the  criminal  pro- 
ceeding or  prosecution,  but  a  consequence  of  the  latter,  though  not 
flowing  directly  from  it;  resolving  itself  into  a  civil  proceeding,  such 

« 

as  a  criminal  court  of  limited  jurisdiction  and  powers  can  not  take 
cognizance  of,  save  and  except  to  declare  the  forfeiture,  and  leave 
the  obligor  subject  to  pursuit  for  the  penalty  in  a  court  of  civil  juris- 
diction. 

The  court  draws  a  plain  distinction  between  the  power  of  the  crim- 
inal court  to  find  and  declare  a  forfeiture  of  a  bond  and  that  of  enforc- 
ing the  judgment  of  forfeiture  once  it  is  rendered.  It  was  the  latter 
alone  which  the  court  denominated  to  be  a  quasi  civil  proceeding. 
But  that  distinction  was  based  solely  upon  the  absence  from  the 
legislative  acts  drawn  in  questipn  of  any  authority  conferred  upon 
the  Criminal  Court  to  entertain  such  proceedings — ^the  court  express- 
ing the  opinien  that  this  was  only  a  temporary  inconvenience  which 
the  Legislature  could  repair,  and  one  which  was  experienced  in  no 
other  part  of  the  State,  all  other  courts  except  the  Criminal  Court  of 
the  parish  of  Orleans  possessing  civil  as  well  as  criminal  jurisdiction. 

The  law  in  force  at  that  date  provided  that  when  a  party  was  reg- 
ularly called  upon  his  recognizance  and  failed  to  appear  It  judgment 
nisi  or  preliminary  decree  of  forfeiture  should  be  entered  up  in  the 
criminal  case,  and  that  in  order  that  same  be  made  final  and  ex- 
igible, a  rule  must  be  taken  upon  the  defaulting  parties  ^'to  show 
cause  why  a  final  judgment  should  not  be  entered  up.*'  State  vs. 
Frith,  14  La.  191. 

But  the  Legislature  of  1837  so  amended  prior  statutes  in  reference 
to  recovery  of  the  amount  of  bonds  and  recognizances  in  criminal 
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oases  as  to  aathorize  the  courts  haying  cognizance  of  such  eases, 
upon  the  faUure  of  the  parties  to  respond  when  called  upon,  *'*'to  forth- 
with enter  up  judgment  against  both  principal  and  securities  in  soliday 
for  the  full  amount  of  the  bond,"  etc.     Sec.  1,  Act  104  of  1837^ 

This  statute  was  re-enacted  in  1855,  and  has  since  been  embodied 
in  the  Revised  Statutes,  under  the  title  of  ''  criminal  proceeding," 
and  it  is  the  law  of  to-day.     R.  S.,  Sec.  1032. 

From  this  change  in  the  law,  there  has  resulted  a  corresponding^ 
change  in  the  jurisprudence  respecting  the  character  of  the  proceed- 
ings ;  and  the  distinction  made,  in  Pearce  vs.  Morgan,  between  the 
decree  of  forfeiture  and  the  final  judgment  on  the  rule  to  show  cause, 
has  likewise  ceased  to  exist — the  court  being  empowered,  on  simple 
motion,  to  ''  forthwith  enter  up  a  judgment  against  principal  and 
securities  in  aolidOj^^  without  any  delay,  or  any  rule  to  show  cause. 

This  change  is  further  illustrated  by  the  provision  of  the  Act  of 
1855,  which  makes  it  the  duty  of  the  clerks  of  District  Courts  to  issue 
notices  of  such  judgments  to  the  parties  concerned,  and  to  issue 
executions  on  such  judgments;  and  it  also  makes  it  the  duty  of 
sheriffs  to  execute  the  same — thus  relieving  the  Criminal  Court  from 
the  performance  of  any  dvil  function  in  connection  therewith,  sub- 
sequent to  the  rendition  and  signing  of  the  judgment  of  forfeiture. 

From  the  foregoing  it  clearly  results  that  the  judgment  of  forfeit- 
ure— ^the  judgment  nisi  under  the  former,  *as  well  as  the  judgment 
final  of  the  latter  law — constituted  part  of  the  proceedings  in  a  crim- 
inal case,  irrespective  of  what  was  said  of  the  character  of  the  pro- 
ceeding and  judgment  on  the  ancient  rule  to  show  cause. 

Prior  to  1843,  appeals  were  not  permitted  in  criminal  cases,  the 
Constitution  of  1812  having  conferred  on  this  court  appellate  juris- 
diction in  ciinl  cases  alone.  Art.  IV,  Sec.  3  Cons.  1812;  State  vs. 
Seeley,  41  An.  143. 

But,  under  the  Consitutions  of  1845  and  1852,  this  court  had  juris- 
diction ^^In  criminal  cases,  upon  questions  of  law  alone,  whenever 
the  punishment  of  death  or  hard  labor  may  be  inflicted,"  etc.,  just 
as  it  has  under  the  Constitution  of  1879.  Art.  63,  Const.  1845 ;  Art. 
62,  Const.  1852;  Art.  81,  Const.  1879. 

In  Pearce  vs.  Morgan  no  doubt  was  expressed  as  to  the  constitu- 
tional power  of  the  Legislature  to  confer  such  jurisdiction  on  a  Cnm- 
inal  District  Court,  and  no  question  could  have  been  raised  in  that 
case,  or  any  other  arising  prior  to  1843,  in  reference  to  appellate 
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jurisdiction  in  such  a  case,  as  none  existed  under  the  organic  law  of 
that  time. 

And  as,  even  in  that  case,  the  court  conceded  the  power  and  juris- 
diction of  the  Criminal  Court  of  New  Orleans  to  find  and  declare  the 
forfeiture  of  a  recognizance,  as  a  part,  or  incident,  of  the  criminal 
prosecution,  it  seems  necessarily  to  be  likewise  within  the  compe- 
tency of  such  a  court  to  find  and  render  a  judgment  of  forfeiture 
under  the  less  stringent  provisions  of  the  laws  of  1887  and  1855. 

This  much  being  firmly  established,  has  not  this  court,  under  its 
constitutional  power  to  try  *'  criminal  cases,  ^'  jurisdiction  to  examine 
and  revise  the  finding  of  the  lower  judge  in  such  case? 

Certainly  it  will  not  be  claimed  that  an  appeal  changed  in  any 
manner  the  character  of  the  case.  The  contrary  has  been  expressly 
held. 

Heirs  of  Beaud  vs.  Buss,  34  An.  315. 

In  this  view  we  think  it  was  entirely  correct  for  the  court  to  have 
said  in  State  vs.  Cassidy,  7  An.  273,  that  '^  the  forfeiture  of  the  bond 
by  judgment  has  always  been  regarded  as  a  criminal  proceeding ; 
and,  whether  criminal  or  civil,  was  obtained  in  this  case  in  the  mode 
pointed  out  by  the  act  of  the  the  11th  March,  1837,  passed  expressly 
for  the  purpose." 

In  State  vs.  Williams,  37  An.  200,  this  court  merely  repeated  with 
approval  what  was  said  in  Cassidy's  case,  that  '^  the  forfeiture  of  an 
appearance  bond  is  a  criminal  proceeding;"  and  then  added  that 
'*  the  appeal  from  the  judgment  of  forfeiture  is  not  to  be  tested  by 
the  rule  applicable  to  civil  actions. 

*'*'  In  criminal  cases  our  jurisdiction  comprehends  only  those  where 
the  punishment  of  death  or  imprisonment  at  hard  labor  may  be  in- 
flicted or  a  fine  of  |300  is  actually  imposed ;  yet  it  is  well  settled  that 
we  have  jurisdiction  where  the  indictment  for  those  offences  has  been 
quashed.  The  State  may  appeal  therefrom,  although  no  punishment 
has  been  awarded  and  no  fine  imposed.  State  vs.  Ellis,  12  An. 
390. 

*'  So,  when  the  punishment  awarded  is  neither  death  nor  imprison- 
ment at  hard  labor,  but  of  ^a  grade  whereof  we  have  not  jurisdiction, 
yet,  if  the  offence  charged  be  one  for  which  eitlier  of  those  punish- 
ments may  be  inflicted,  we  have  jurisdiction.  State  vs.  Charles,  14 
An.  650. 

^*  Now  the  offence  with  which  the  defendant  is  charged  is  one  that 
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j^ives  inrisdiction,  because  one  of  the  jurisdieHonal  puniehmenU  may 
be  inflicted  on  him,  and  that  fact  attracts  jnrisdiction  to  the  appear- 
ance bond  that  was  given  in  that  criminal  proceeding." 

That  opinion  is  clear,  well  expressed  and  strictly  in  keeping  with 
antecedent  decisions  on  the  subject,  and  has  been  followed  in  sub- 
sequent cases. 

It  is  worthy  of  note  in  this  connection  that  the  surety  on  an  ap- 
pearance bond  is  something  more  than  a  simple  obligor,  for  '^  the 
principal  is  supposed  to  be  in  the  bail's  constant  custody,  and  the 
former,  being  the  latter' a  jailor,  may  at  any  time  surrender  him  to 
the  custody  of  the  law."     Whar.  Grim.  PI.  and  Prac.,  Sec.  62. 

Hence  the  recognizance  forms  the  evidence  of  that  official  cus- 
tody of  the  surety,  and  his  default  in  not  complying  therewith  is 
proof  of  his  unfaithfulness  as  a  custodian  of  the  accused ;  and  while 
this  default  in  not  per  se  a  criminal  act  punishable  as  such,  yet  it 
evidences  a  dereliction  of  duty  to  the  court  in  that  case  on  the  pait 
of  the  surety,  and  the  resulting  forfeiture  thereof  is  its  penalty,  and 
which  is,  on  that  account,  inseparable  therefrom. 

Counsel  has  cited  us  to  the  opinion  of  the  Judges  of  the  Third  Cir- 
cuit Court  of  Appeals  in  the  case  of  State  vs.  Alexander,  in  which  they 
entertained  jurisdiction  of  a  precisely  similar  judgment  of  forfeiture, 
on  the  theory  that  it  was  a  civil  euii,  or  proceeding — ^placing  reliance 
upon  State  vs.  Frith,  supra;  State  vs.  Desforges,  5  Rob.  259,  and 
State  vs.  Ansly,  13  An.  299.  The  purport  of  those  cases  is  that  the 
surety  upon  a  criminal  recognizance  *' incurs  a  civil  obligation." 

That  is  conceded  in  all  recent  decisions  upon  the  subject,  in  so  far  as 
the  recognizance  is  considered  intrinsically;  but  that  fact  is  not  con- 
sidered as  controlling  the  question  jurisdictionally.  For,  in  State  vs. 
Hendricks,  40  An.  719,  this  court  says:  ^^Intrinsically,  the  proceeding 
may  be  viewed  as  civil  in  character.  It  is  based  upon  a  contract 
under  private  signature,  on  which  a  money  judgment  can  be  ren- 
deredy  which  may  be  executed  on  the  issuance  of  a  ft,  fa.  It  is  not  a 
proceeding  for  the  recovery  of  a  fine  inflicted  for  the  commission 
of  an  offence.  In  so  saying,  we  do  not  lose  sight  of  the  fact  that 
it  has  been  treated  as  a  criminal  proceeding  in  order  to  determine 
questions  of  jurisdiction  in  cases  of  appeals  from  judgments  of 
forfeiture  of  bail  bonds." 

The  preliminary  question  raised  upon  the  motion  to  dismiss  is 
whether  or  not  the  appeal  is  jurisdictionally  well  grounded,  and  the 
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ultimate  question  is  the  effect  of  the  obligation  that  the  State  seeks 
to  have  enforced;  and,  as  we  have  clearly  demonstrated,  the  ultimate 
effect  of  the  obligation  can  not  determine  the  jurisdiction  of  this  court 
to  enjorce  it.  Therefore,  conceding  all  that  is  claimed  in  the  opinion 
of  the  Circuit  Court,  our  jurisdiction  can  not  be  divested. 

The  additional  point  is  made  in  the  motion  that  the  transcript  is 
not  full  and  complete,  and  that  the  clerk's  certificate  does  not  state 
it  to  be  in  the  manner  required  by  law.  Notwithstanding  the  certifi- 
cate is  somewhat  inartificially  drawn,  it  seems  to  be  sufficient  for  all 
necessary  puri)ose8. 

■ 

Upon  a  careful  and  painstaking  review  of  all  the  authorities  bear- 
ing on  the  question,  we  are  satisfied  that  the  motion  to  dismiss  is  not 
well  taken,  and  must  be  denied. 

On    the   MEBIT8. 

The  only  evidence  approved  and  filed  in  the  forfeiture  proceedings 
was  the  appearance  bond.  It  is  of  the  usual  form,  and  is  conditioned 
for  the  appearance  of  the  accused  before  the  District  Court  of 
Acadia  parish  on  the  5th  of  June,  1892,  ^'  and  every  succeeding  day 
of  every  regular  term  of  said  court,  to  be  thereafter  holden  until 
discharged,  then  and  there  to  answer,"  etc.,  but  there  is  nothing  to 
show  by  what  authority  said  bond  was  taken,  although  it  bears  this 
endorsement,  to -wit: 

"Taken  and  acknowledged  at  the  parish  of ,  this  14th  of 

March,  1892,  before  me,  A.  C.  Leonard,  J.  P." 

From  the  judgment  pronounced  thereon  the  defendant  surety  has 
appealed,  and  assigns  the  following  fatal  errors  apparent  upon  the 
face  of  the  papers  to  defeat  it,  viz. : 

1.  That  the  execution  of  the  bond  was  not  proved. 

2.  No  order  of  court  was  offered  in  evidence  authorizing  the 
issuance  of  the  warrant  of  arrest,  and  the  acceptance  of  the  bond,  or 
recognizance. 

3.  No  amount  was  mentioned  in  the  minutes  showing  the  amount 
of  the  bond  that  the  accused  was  to  furnish. 

To  the  consideration  of  these  objections  Ihe  district  attorney  urges 
the  objection  that,  conceding  this  matter  to  be  a  criminal  proceed- 
ing, and  consequently  within  our  jurisdiction,  our  opinion  must  be 
confined  to  the  treatment  and  determination  of  questions  of  law 
alone,  and  that  the  objections  urged  involve  questions  of  fact,  and 
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can  not,  therefore,  be  considered  in  the  absence  of  any  bill  of  ex  - 
ceptions  reserved,  or  assignment  of  error. 

This  precise  question  arose  and  was  decided  adversely  to  the  pres- 
ent contention  of  the  State's  counsel  in  State  vs.  Balize,  38  An.  542, 
in  which  the  following  language  was  employed,  viz. : 

'^  We  find  in  the  record  no  bill  of  exceptions,  and  there  has  been 
no  assignment  of  errors  filed  in  this  court.  The  only  grounds  upon 
which  the  appellant  relies  are  stated  in  his  counsel's  brief,  and  they 
can  only  prevail  if  the  defects  complained  of  appear  upon  the  face 
of  the  papers,  and  are  in  themselves  sufficient  in  law  to  justify  the 
reversal  of  the  judgment." 

One  of  the  grounds  assigned  for  the  reversal  of  the  judgment  was 
^'that  the  record  did  not  show  that  the  accused  was  released  on 
bond  in  pursuance  of  the  order  of  the  judge,  and  that  said  bond  is 
utterly  void." 

On  an  examination  of  the  record,  we  ascertained  that  the  appear- 
ance bond  was  taken  without  an  order  of  court  admitting  the  ac- 
cused to  bail,  or  fixing  the  amount  of  the  bond,  and  declared  that, 
in  the  absence  of  such  proof,  the  judgment  of  forfeiture,  as  a  matter 
of  law,  was  a  nullity;  citing  State  vs.  Longiman,  6  An.  700;  State 
vs.  Craig,  12  An.  224;  State  vs.  Smith,  12  An.  349,  and  State  vs. 
Gilbert,  10  An.  532. 

It  is  evident  that  it  wps  not  a  matter  of  the  sufficiency  of  evidence 
that  controlled  our  decision,  but  the  absence  from  the  record  of  mat- 
ter absolutely  essential,  as  a  question  of  law,  to  the  validity  of  this 
bond,  and  without  which  there  conld  be  no  legal  forfeiture  thereof. 

Those  decisions  control  the  decision  of  the  question  under  consid- 
eration here.  Referring  to  State  vs.  Qilbert,  10  An.  532,  we  find  it 
to  be  predicated  on  State  vs.  Clendennin,  6  An.  744 ;  State  vs.  Longi- 
man, 6  An.  700;  State  vs.  Harper,  3  An.  598;  State  vs.  Hayes,  4  An. 
59;  State  vs.  Jones,  3  An.  10,  and  State  vs.  Sewell,  3  An.  575. 

The  further  point  is  made  by  the  district  attorney  ^'  that  the  bond 
shows  upon  its  face  that  it  was  taken  and  acknowledged  before  a 
justice  of  the  peace,  and,  of  course,  an  order  of  the  justice  to  him- 
self would  have  been  meaningless." 

It  is  true  that  a  justice  of  the  peace  is  authorized  by  law,  in  a  cer- 
tain class  of  cases,  to  receive  complaints  and  cause  accused  persons 
to  be  arrested,  but  the  law  specially  provides  that  if  the  crime 
charged  be  one  that  may  subject  the  party  to  capital  punishment,  or 


OPBLOUSAS,  JULY,  1892.  906 

state  YB.  Toups. 

to  imprisonment  in  the  penitentiary,  he  must  be  carried  before  the 
jadg^e  of  the  district  for  examination  and  bond.     R.  S.,  Sec.  1010. 

The  accused  defendant  being  charged  with  larceny,  it  was  the 
province  of  the  district  judge  to  have  heard  the  complaint,  made  the 
examination  and  taken  and  approved  the  bond. 

As  it  is  not  pretended  that  the  judge  of  the  District  Court  had  au- 
thorized the  justice  of  the  peace,  or  any  other  officer,  to  tak^  and 
approve  the  bond,  and  it  is  evident  he  did  not  take  and  approve  it 
himself,  it  is  manifestly  void,  and  the  judgment  of  forfeiture  based 
thereon  is  likewise  void. 

Following  precedents,  we  hold  that,  upon  the  face  of  the  record, 
the  judgment  is  without  any  foundation  in  law  and  must  be  re- 
versed. 

The  clerk  of  this  court  has  prepared  and  filed  a  rule  on  the  parties 
to  the  record,  to  show  cause  why  they  should  not  be  taxed  with 
costs. 

Viewing  this  as  a  quoH  criminal  proceeding,  they  can  not  be  thus 
taxed,  and  the  rule  must  be  discharged. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed,  and  it  is  now  ordered  that  there  be 
final  judgment  in  favor  of  the  defendant  and  appellant,  and  that  he 
be  relieved  from  payment  of  costs. 


No.  1420. 
The  State  of  Louisiana  vs.  Joseph  Toups,  alias  Bell. 

Article  126  of  the  Constitution  »o  enlarges  the  powersof  Justices  of  the  peace  that 
they  are  empowered  to  ball  or  discharge  persons  accused  of  crimes  and  of- 
fences, in  cases  not  capital  or  necessarily  punishable  at  hard  labor. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Acadia. 
Perrawtt,  J. 

Same  Counsel  as  in  preceding  case. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.    The  pleas  and  issues  in  this  cause  being  identical 
with  those  raised  and  decided  in  case  of  same  title  and  docket  No. 
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1419,  the  opinion  and  decree  therein  pronoanced  will  necessarily 
control  our  decree  herein.      ' 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  now  ordered  and  decreed 
that  there  be  final  judgment  in  favor  of  the  defendant  and  appellant, 
and  that  he  be  relieved  from  paying  cost. 

On  Application  fob  Rbhjsabing. 

We  are  requested  to  grant  a  rehearing  in  this  case  on  the  aole 
ground  that  we  erred  in  holding  that  the  justice  of  the  peace  was 
unauthorized  to  take  and  approve  the  appearance  bond  of  defend- 
ant— inviting  our  attention,  for  the  first  time,  to  the  language  of 
Art.  126  of  the  Constitution,  empowering  justices  <Ho  bail  or  dis- 
charge in  cases  not  capital  or  necessarily  punishable  at  hard  labor." 

The  provisions  of  this  article  of  the  Constitution  enlarge  the 
power  of  justices  of  the  peace  in  reference  to  granting  bail,  as  it 
existed  under  the  Revised  Statutes,  Section  1010 ;  and,  inasmuch  as 
Section  8  of  Act  124  of  1874  denominates  as  petty  larceny  the  taking 
of  property  or  money  under  the  value  of  $100,  and  declares  that  it 
shall  be  punishable  by  imprisonment  in  the  parish  prison,  or  in  the 
penitentiary,  ^^  at  the  discretion  of  the  court,"  the  justice  of  the 
peace  who  accepted  and  approved  the  bond  under  consideration 
was  apparently  authorized.  State  vs.  Bruce,  33  An.  186;  State  ex 
rel.  Stevens  vs.  Judge,  34  An.  52. 

In  this  case  the  indictment  shows  that  the  value  of  the  property 
charged  to  have  been  stolen  is  less  than  $100  in  value,  and  the  crime 
mentioned  in  the  appearance  bond  is  petty  larceny.  Consequently 
the  justice  of  the  peace  was  presumably  authorized  to  take  and  ap- 
prove said  bond ;  and  being  authorized,  there  was  no  necessity  that 
an  order  should  have  been  made  fixing  the  amount  of  the  bond  and 
authorizing  its  acceptance. 

In  this  view  of  the  law  governing  the  acceptance  of  the  appear- 
ance bond  of  the  accused  our  opinion  and  decree  are  erroneous,  but 
the  question  presented  being  one  of  law,  it  is  not  necessary  that  a 
rehearing  be  granted. 

It  is  therefore  ordered  and  decreed  that  our  former  decree  be  set 
aside,  and  it  is  now  ordered  and  decreed  that  the  judgment  .appealed 
from  be  afQrmed. 
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No.   1426. 

Ttbukcb   Nobbes,   Tutor,   et    al.  vs.    David    Hays,    Adminis- 
trator,   ET    AL. 

Prescription  is  suspended  on  a  claim  in  favor  of  succession  due  by  the  adminis- 
trator. It  is  likewise  suspended  against  the  co-debtor,  who  is  l:>ound  in  solido 
with  the  administrator. 

An  administrator  in  debt  to  the  succession  cannot  bring  a  suit  against  himself 
and  his  co-obligors. 

A  naortgage  is  not  destroyed  by  a  failure  to  reinscribe  it  within  ten  years.   It  loses 

its  rank  only.    Parties  who  have  Acquired  rights  on  the  property  before  rein- 

scription,  after  the  ten  years  can^contesfr  tlie  reinscription.    As  to  all  others,  it 

bad  the  effect  after  reinscription  of  the  lirst  inscription. 

A  tax  sale  under  Act  98  of  1886  is  null  and  void,  if  the  tax  debtor  has  received  no 

notice  as  required  by  Art.  210  of  tlie  Constitution. 
An  assessment  is  defective  and  the  sale  thereunder  null  and  void,  when  the  prop- 
erty is  owned  in  indivision,  and  is  assessed  to  the  estate  of  a  deceased  co-pro- 
prietor, when  he  lived  and  died  in  another  parish. 
When  the  tax  and  deed  shows  that  the  property  was  sold  in  block  in  violation  of 
Art.  210  of  the  Constitution,  the  sale  will  be  annulled. 

APPEAL  from  the  Twenty -first  District  Court,  Parish  of  Iberia. 
Moutoriy  J, 
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W.  J.  Burke  and  T.  D.  Foster  for  Plaintiffs  and  Appellees : 

The  court,  in  remanding  this  case,  did  not  limit  the  further  proceedings  to  the 
question  of  interruption  of  prescription. 

Unconditional  heirs  of  an  estate  may,  in  their  own  names,  institute  an  action  to 
aimul  a  tax  sale  of  the  property  of  a  debtor  of  the  estate,  especially  if  the  ad- 
ministrator be  made  a  party.    42  An.  857. 

Only  the  administrator  of  an  estate  under  administration  can  sue  to  recover  a 

* 

money  debt  due  it.   An  heir  can  not.   24  An.  278 ;  28  An.  591 ;  3.S  An.  1010 ;  86  An.  408. 

Prescription  as  between  an  estate  and  its  administrator  is  suspended  during  ad- 
ministration. An  administrator  can  not  sue  himself.  Nor  can  he  sue  his  co- 
debtors,  for  in  suing  them  he  must  judicially  admit  his  own  indebtedness. 

As  to  himself  and  them  the  rule  non  contra  valentem  appiies.  It  is  his  duty  to  pro- 
tect the  estate,  and  he  can  not  avail  himself  of  his  violation  of  his  oflScial  obli- 
gation to  the  detriment  of  his  trust.  Xor  can  his  of9ciaI  sureties  avail  them- 
selves of  his  fault,  and  prescribe  thell*  debt  due  the  estate,  in  solido  with  him, 
for  the  reason  that  their  obligation  is  to  secure  the  estate  against  his  faults.  10 
Wallace,  508;  130  U.  S.  320;  Eng.  and  Am.  Ency.,Vol.  13,  pp.  7.35,  736,  note  1 ;  ibid,,  p. 
731;  Marcadeon  Prescription,  p.  164,  II;  p.  165,  III;  p.  298,  Sec.  2,  LVII;  H.  p. 
1227,  V  (a),  Nos.  2,  27;  32  An.  1037, 1041 ;  36  An.  408;  37  An.  741,  748;  8  R.  488;  11  R.  165; 
23  An.  682. 

Prescription  of  a  debt,  whether  it  be  in  form  of  a  judgment  or  not,  may  be  inter- 
rupted in  many  ways.  Parol  testimony  is  alone  excluded  as  to  a  judgment.  C. 
C.  3547;  42  An.  164,  857;  30  An.  1071;  33  An.  1296;  34  An.  413;  37  An.  t69. 

An  administrator  can  not,  even  though  he  may  sue  himself  and  obtain  a  valid 
judgment,  change  the  mle  of  prescription  applicable  to  the  debt  and  cause  its 
Qurrent  to  move  where  it  before  was  suspended.    It  remains  suspentled. 
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The  prescription  of  JudginentM  and  of  ordinary  debts  may  be  interrupted  by  judi- 
cial admisHionH  made  in  pleadings  In  other  suits,  as  well  as  in  that  in  which 
the  question  arines.  Greenleaf ,  Sees.  27,186,  206,  627;  Wharton  on  Evidence. 
Sees.  1110,  1185, 1187;  30  An.  1071-7H. 

Interruptions  of  prescription  of  JudKuients,  by  other  than  the  statutory  method, 
arc  binding  on  all  persons.    42  An.  152-54. 

The  issuance  of  fi.fa.  by  an  administrator,  against  himself  and  co-debtors,  on  a 
Judgment  against  them  in  aolido^  interrupts  prescription  on  the  judgment. 
This  differs  from  the  usual  case,  where  the  Judgment  creditor  and  debtor  are 
entirely  different  persons. 

The  debt  does,  but  the  conventional  mortgage  does  not,  merge  into  the  judgment. 
If  the  debt  exists,  the  failure  to  reinscribe  the  Judgment  defeats  the  rank  of  the 
Judicial  mortgage.  But  the  conventional  mortgage  holds  its  rank  if  it  has  been 
timely  reinscribed,  in  the  manner  of  its  original  inscription.  C.  C.  3369;  22  An. 
402;  84  An.  313;  42  An.  152. 

The  heirship  of  plaintiffs  is  admitted  by  the  general  and  tacit  issues.  H.  p.  1152-55; 
B.  Nos.  1-13;  Louque,  p.  540;  B.  Nos.  7-9. 

The  assessment  of  the  whole  property  exclusively  in  the  name  of  one  co-owner, 
in  indivision,  is  a  fatal  defect.  33  An.  1163.  It  must  be  in  names  of  the  owners, 
according  to  the  titles.  26  An.  738;  29  An.  506-9;  32  An.  288,  913;  33  An.  520;  35  An. 
1086. 

Failure  of  the  collector  to  give  the  notices  required  by  Constitution  210,  Sec.  51  of 
act  96  of  1886  and  Sec.  49  of  act  96  of  1882,  before  seizure,  vitiates  the  sale.  43  An. 
427,  43:^34 ;  3;^  An.  1163,  291,  520;  32  An.  226,  236;  31  An.  661 ;  Cooley,  pp.  217,  218;  30  An. 

871. 
A  tax  sale  is,  prima /(xciey  valid  only  when  it  contains  the  recitals  required  by  law, 

and  shows  the  law  has  been  compiled  with.     It  must  contain  a  brief  history  of 

the  proceedings  had  and  show  that  the  essential  notices  have  been  given.    If  it 

shows  a  sale  made  in  violation  of  law,  it  proves  nothing.    Sec.  61,  Act  96  of  1882; 

Sec.  64  of  act  96  of  1886 ;  32  An.  228,  236,  925 ;  30  An.  f»71,  1272 ;  37  An.  417. 
It  should  be  shown  alutndey  if  not  by  the  redtalt  of  the  deed,  that  the  notices  have 

been  given.    30  An.  871, 1272 ;  32  An.  228,  236,  925  ;  37  An.  417. 
If  the  deed  shows  the  sale  was  made  in  block,  to  the  highest  bidder,  in  violation  of 

Constitution  210  and  the  Statutes,  it  has  no  effect,  and  the  sale  is  null. 
When  an  illegal  tax  sale  is  annulled,  the  purchaser  can  recover  only  the  portion 

of  the  price  which  was  applied  to  payment  of  the  principal  of  the  taxes  due. 

Interest,  penalties  and  costs  will  be  disallowed.    33  An.  521,  531, 1423. 


Todd  <&  Todd  and  L.  O.  Hacker  for  Defendants  and  Appellants : 

1.  There  is  no  demand  in  the  prayer  of  the  petition  for  a  judgment  for  the  debt, 
or  for  the  revival  of  the  Judgment,  or  for  a  recognition  of  a  mortgage  or  privi- 
lege, or  their  enforcement. 

2.  The  prayer  of  the  petition  determines  the  character  of  the  action.  15  An..293; 
20  An.  170;  23  An.  599;  35  An.  874;  41  An.  281. 

8.  Where  a  debt  is  represented  by  promissory  notes  and  a  judgment  is  rendered 
upon  them,  the  note^  are  merged  in  the  judgment  and  cease  to  exist  there- 
after.   9  L.  418 ;  1  An.  372 ;  3  An.  386 ;  35  An.  43 ;  Manning  U.  R.  Gases,  296. 

4.  A  mortgage  perempts  in  ten  years  from  its  inscription.    C.  C.  3369. 

5.  The  record  of  a  Judgment  rendered  on  a  mortgage  does  not  preserve  the  mort- 
gage, but  the  act  of  mortgage  must  be  separately  inscribed  or  reinscribed  to 
preserve  it  from  peremption.    22  An.  402 ;  34  An.  313 ;  42  An.  152. 
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<>.    A  judgment  Is  extingnished  by  ten  years'  preHcription.    O.  C.  3547. 

Ti  The  extinction  of  the  debt  principal  carries  with  it  tlie  extinction  of  the  acces- 
sory mortRHKe  or  privilCKe.    C.  V,  3411 ;  30  An.  31)6 ;  32  An.  84. 

8.  A  Jud^roent  is  saved  from  prescription  only  by  revival  or  citation  therefor  (C. 
O.  3547;  33  An.  1296;  34  An.  413);  or  by  written  acknowledgment  of  the  debtor 
(act  of  1H68),  C.  C.  2278;  30  An.  1071. 

^.  Prescription  of  a  judgment  is  not  interrupted  by  the  issuing  of  an  execution 
upon  it  (25  An.  489) ;  nor  by  the  giving  of  a  draft  by  the  debtor  for  its  payment 
25  An.  489,  490. 

10.  Nor  doe»  an  appeal  devolutive  or  suspensive  interrupt  or  suspend  prescrip- 
tion.   23  An.  176;  30  An.  1330. 

11.  Xor  an  injunction.    23  An.  579. 

12.  Nor  its  acknowledgment  in  writing  by  the  administrator  of  the  deceased 
debtor  and  the  placing  it  on  the  tableau  of  the  succession  debts.  Sue.  (>aneaux, 
40  An.  704. 

13.  There  is  no  legal  prohibition  to  the  appointment  of  an  administrator  because 
of  his  being  a  debtor  of  the  succession. 

14.  Being,  after  his  appointment,  the  legal  representative  of  the  succession,  he 
can  legally  act  for  the  succession  and  put  in  motion  all  suits  against  <til  per- 
sons, and  judgments  rendered  therein  are  judgments  in  favor  of  the  succession 
— not  of  the  administrator,  and  valid. 

15.  Heirs  or  creditors,  in  their  own  name,  uxay  sue  to  enforce  all  claims  in  favor 
of  a  succession  where  the  administrator  will  not  act,  by  making  him  a  party 
defendant,  and  this  right  to  sue  without  tlie  co-operation  of  the  administrator, 
and  independent  of  him,  existing,  there  can  be  no  suspension  of  prescription, 
whether  the  administrator  acts  or  refuses  to  act.     7  An.  136;  14  An.  777:  38  An. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiffs,  alleging  themselves  to  be  the  hold- 
ers of  and  owners  of  a  mortgage  claim  against  property  sold  at  tax 
sale,  brought  this  suit  to  cancel  the  same. 

An  exception  of  no  cause  of  action  and  prescription  was  filed 
The  exception  was  maintained  and  the  suit  dismissed. 

On  appeal  to  this  court  the  judgment  was  reversed,  and  the  case 
remanded  for  the  purpose  of  trying  the  question  of  prescription,  and 
on  the  merits  in  case  the  exception  of  prescription  should  be  over- 
ruled. 

In  the  decree  remanding  the  case  to  be  tried  on  the  merits,  the  ex- 
ception of  no  cause  of  action  was  disposed  of. 

In  the  opinion  of  the  court  remanding  the  case  the  facts  are  fully 
stated.     42  An.  857. 

After  the  case  was  remanded  the  plaintiffs  filed  an  amended  peti- 
tion for  rents  and  revenues,  and  the  defendant,  De  Rouen,  for  the 
price  of  the  tax  sale,  the  taxes  subsequently  paid  and  for  the  value 
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of  improvements.  We  will  not  pass  upon  the  claim  of  plaintifTs  for 
rents  and  revennes  and  the  defendant's  claim  for  improvements,  as 
the  defendant,  De  Ronen,  became  sole  owner  of  the  property  inde- 
pendently of  the  tax  sale,  which  issues  may  be  more  properly  nrged 
to  enforce  plaintiffs'  rights  in  the  hypothecary  action  against 
De  Ronen  as  third  possessor.     88  An.  291. 

There  was  judgment  for  plaintiffs,  and  the  defendant,  De  Rouen, 
has  appealed.  In  January,  1869,  John  Hays  sold  the  land  in  contro- 
versy to  his  nephews,  David,  William  and  Malachi  Hays.  The  price 
was  $15,000,  in  five  instalments,  evidenced  by  promissory  notes,  in 
goUdOj  maturing  in  one,  two,  three,  four,  five  years  from  date.  The 
purchase  price  was  secured  by  vendor's  privilege  and  special  mort- 
gage. John  Hays  died  in  1869.  David  Hays,  one  of  the  vendees, 
qualified  as  his  administrator.  His  two  brothers  and  co-debtors 
signed  his  bond  as  administrator.  In  1876  David  Hays  brought  suit 
on  the  notes,  obtained  judgment  against  himself  and  co-debtors,  and 
caused  execution  to  issue  on  the  judgment.  The  sale  was  arrested 
by  injunction,  and  nothing  further  was  done  in  the  execution  of  the 
judgment.  Subsequently  the  administrator,  David  Hays,  caused  the 
erasure  of  the  judgment  from  the  records  on  the  ground  that  it  had 
become  extinguished  by  prescription. 

It  is  contended  by  plaintiffs  that  prescription  on  the  notes  was 
suspended  during  the  time  that  David  Hays  was  administrator,  and 
that  if  the  judgment  be  a  valid  one,  prescription  of  the  judgment  was 
interrupted  by  several  suits  instituted  by  the  plaintiffs.  The  defend- 
ant's contention  is  that  the  notes  were  merged  in  the  judgment,  which 
they  allege  was  valid,  and  that  there  has  been  no  interruption  of 
prescription  on  the  same. 

Complaint  is  also  made  by  defendants  that  David  Hays  has  been 
improperly  made  a  party  to  this  suit,  as  he  has  no  interest  in  it, 
having  disposed  of  his  interest  in  the  land.  But  he  has  a  direct  in- 
terest in  the  question  which  has  been  raised  as  to  the  validity  of  the 
debt,  and  we  are  of  the  opinion  that  he  has  been  properly  made 
a  party  defendant. 

It  is  no  longer  an  open  question  that  an  administrator  of  a  succes- 
sion indebted  to  it  can  not  sue  on  the  claim  in  behalf  of  the  succes- 
sion, and  that  prescription  is  suspended  during  the  continuance  of 
his  administration.  McKnight  vs.  Calhoun  &  Sons,  86  An.  408;  32 
An.  1037;  37  An.  341. 
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In  the  diBsenting  opinions  in  the  case  first  referred  to,  this  doctrine 
was  recognized,  but  its  application  to  a  co-heir  or  co-debtor  was 
denied. 

In  the  instant  case  there  is  no  attempt  made  to  enforce  the  debt 
against  a  co-debtor  who  has  interposed  the  plea  of  prescription, 
which'  has  been  suspended  by  the  position  in  which  one  of  the  co- 
debtors,  who  alone  conld  act,  has  placed  himself.  But  it  is  a  universal 
rcQe  in  our  jurisprudence  that  the  interruption  of  prescription  by 
one  solitary  debtor  interrupts  it  as  to  the  others,  because  the  debt  is 
indivisible,  and  each  is  bound  for  the  same  thing.  We  see  no  reason 
w^hy  it  should  not  apply  to  a  suspension  of  prescription.  In  the 
instant  case  the  reason  is  the  more  urgent,  because  the  co-debtors 
urere  sureties  on  his  official  bond,  and  undeniably  responsible  for  the 
mal-administration  of  their  principal. 

So  far  as  the  administrator,  Hays,  is  concerned  we  do  not  under- 
stand that  defendants  contend,  as  to  him,  that  the  debt  was  pre- 
scribed. If  not,  then  the  debt  really  existed.  No  one  could  plead 
prescription  against  it  when  he  was  prohibited  from  doing  so. 

The  plea  of  prescription,  if  sustained,  destroys  the  obligation  as  an 
entirety.  During  the  administration  of  David  Hays  the  mortgage 
notes  were  kept  alive  and  in  existence. 

The  mortgage,  if  reinscribed  as  accessory  to  the  debt,  was  also  kept 
alive,  and  can  be  enforced  on  the  property  upon  which  it  rests.  Ko 
purchase,  therefore,  unless  at  tax  sale,  can  defeat  it. 

The  object  of  this  suit  is  to  set  aside  the  tax  sale  in  order  to  make 
the  mortgage  upon  it  executory. 

Was  the  mortgage  kept  alive  with  the  notes  which  it  was  given  to 
secure?  The  mortgage  is  not  destroyed  by  a  failure  to  reinscribe  it 
within  ten  years. 

The  omission  to  reinscribe  a  mortgage  within  ten  years  from  the 
first  inscription  will  cause  it  to  lose  its  effect,  its  rank  only,  and  the 
reinscription  will  give  it  effect  from  the  time  of  such  reinscription. 
Shepherd  vs.  Orleans  Cotton  Press  Co.,  2  An.  100. 

Any  one  who  has  acquired  an  adverse  interest  by  reason  of  the 
failure  to  reinscribe  the  mortgage  within  ten  years  can  oppose  the 
same.  It  is  subordinated  to  his  rights.  In  this  case  the  defendants 
have  not  suffered  by  failure  to  reinscribe  the  mortgage  within  ten 
years.  They  have  acquired  no  adverse  interest  by  such  failure. 
The  inscription  of  the  mortgage  was  made  March  17,  1870,  and  re- 
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inscribed  January  11,  1881,  more  than  ten  years  after  the  inscription. 
The  force  and  effect  of  the  reinscription  was  to  give  it  the  rank  it 
had  when  first  inscribed,  as  to  all  persons  who  in  the  meantime  had 
not  acquired  adverse  rights. 

When  the  defendant,  De  Rouen,  purchased  at  tax  sale  5th  Majrch, 
1887,  the  mortgage  was  in  full  force,  and  he  had  acquired  no  adverse 
interest  prior  to  its  reinscription. 

What  has  been  said  in  relation  to  the  suspension  of  prescription 
on  the  notes  applies  to  the  judgment,  conceding  it  to  be  valid,  &a  the 
mortgage  was  relnscribed  during  its  existence,  and  was  kept  alive 
with  the  judgment.     42  An.  15*2. 

This  case  illustrates  the  soundness  of  the  rule  prohibiting  an  ad- 
ministrator bringing  a  suit  against  himself,  in  which  he  not  only 
makes  himself  a  defendant,  but  plaintiff,  controlling  the  judgment, 
thus  euabling  him,  as  was  attempted  in  this  case,  to  convert  the  debt 
into  a  judgment,  and  then  permit  it  to  prescribe  and  order  its  can- 
cellation and  erasure  from  the  records. 

Tax  Sale. 

The  property  was  sold  for  taxes  under  Act  98  of  1886.  It  was 
assessed  to  the  estate  of  Wm.  Hays.  He  resided  and  died  in  the 
parish  of  St.  Mary.  His  heirs  also  resided  there.  The  property  was 
owned  in  indivision  by  several. 

There  was,  therefore,  no  valid  assessment  of  the  property  upon 
which  a  sale  could  be  made.  It  is  elementary  that  the  assessment 
is  the  basis  of  a  judgment  for  the  sale.  Sue.  Mercier,  42  An.  1139; 
Hays,  Administrator,  vs.  Victor,  Sheriff,  33  An.  1162. 

The  tax  collector's  deed  is  prima  facie  evidence  that  all  the  pre- 
quisites  to  the  sale  have  been  complied  with,  but  it  is  subject  to  con- 
sideration. In  this  case  the  facts  show  that  essential  requirements 
of  the  law  have  been  omitted. 

It  is  evident  from  the  assessment  that  the  tax  debtors  received  no 
notice  as  required  by  Art.  210  of  the  Constitution.  Breaux  vs.  Ne- 
grotto,  43  An.  426. 

The  tax  deed  also  shows  that  said  article  of  the  Constitution  was 
violated  in  the  sale  of  the  property  in  block. 

The  tax  sale  is  null  and  void. 

Judgment  affirmed. 
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No.  1427. 
Robert  Benson  vs.  Wm.  H.  Cozine,  Executor,  et  al. 

1.     The  teKtatri:c  b<»f|U€Mithed  her  prop<»rty  to  IcKatees  nuinc^d  In  the  will.  In  full 

o-wnernhip. 

She  directs  that  it  be  placed  In  posMeHHion  of  a  trustee  during  her  existence. 

The  charKe  is  not  a  prohibited  substitution,  as  the  trustee  is  not  in  any  respect 

vested  with  the  property  as  owner, 
i.     The  will  directed  that  the  property  be  placed  in  the  possession  of  a  trustee,  to 

be  divided  between  the  two  legatees  at  her  death. 

The  trustee  died  prior  to  the  testatrix.    The  latter  had  in  effect  revoked  the 

cbarKC,  and  there  was  no  prohibited  substitution. 

• 

A  PPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
jl\    Mouton,  J, 


E.  Simon  for  Plaintiff  and  Appellee : 

1.  Trusts  are  unknown  to  our  laws,  and  are  reprobated  by  law,  under  Art.  1520 
K.  r.  C,  prohibiting /dej  commissum  and  substitutions. 

2.  A  disposition  leaving  property  In  trust.  Id  express  terms  to  one  for  others,  to 
be  divided  between  them  after  the  grevo's  or  first  legatee's  death,  comes  within 
the  prohibition  of  Art.  1520,  and  is  both  fk/idei  commissum  and  substitution,  and 
therefore  null. 

3.  The  reprobation  and  nullity  strike  at  the  entire  prohibited  disposition  and 
all  parties  In  interest  therein.    M arcade,  Vol.  8,  p.  811. 


Robert  Martin  and  C,  H.  Mouton  for  Defendants  and  Appellants 
cited  C.  C,  Art.  1473;  6  N.  S.  301;  18  An.  409;  31  An.  466;  Mar- 
cad6.  Vol.  3,  p.  376;  3  An.  167. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff,  alleging  that  he  is  an  heir  of  the  late 
Isabella  J.  Robertson,  brought  this  action  against  the  executor  and 
her  legatees  to  annul  her  last  will  and  testament,  on  the  ground  that 
it  conta'ns  a  prohibited  substitution. 

The  will  is  olographic  in  form;  it  has  been  probated,  and  that  part 
assailed  reads :  '<!,  Isabella  Robertson,  do  hereby  make  the  fol- 
lowing bequests:  My  home,  land,  house  and  furniture,  all  complete, 
I  leave  to  my  step -mother,  should  she  outlive  me,  to  be  held  in 
trust  for  my  cousin,  D.  B.  Robertson,  and  my  god-child,  Isabel  E. 
Knight,  between  whom  I  wish  it  to  be  equally  divided  after  her 
death  and,"  etc. 

The  heirship  of  plaintiff  is  admitted ;  it  is  also  admitted  that  the 
58 
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step -mother  named  in  the  will,  Mrs.  James  E.  Robertson,  died  at  a 
time  previous  to  the  death  of  the  testatrix. 

From  the  judgment  of  the  District  Oonrt  annulling  the  will  in  part, 
on  the  ground  that  it  contains  a  prohibited  substitution,  the  defend- 
ant appeals. 

1.  There  is  no  substitution  or  fldei  commissum  in  the  will. 

In  leaving  certain  property  in  trust  to  her  step- mother  to  be  di- 
vided at  her  death,  the  testatrix  has  not  made  a  disposition  vesting 
the  property  in  one  person,  her  step -mother — to  be  vested  at  her 
death,  in  other  persons. 

The  object  of  the  prohibition  is  to  prevent  legatees  from  placing 
property  out  of  commerce,  and  thereby  deteriorating  its  value. 

It  is  obvious  that  the  will  under  consideration  does  not  fall  within 
the  grasp  of  the  prohibition  and  does  not  entail  any  of  the  mischiefs 
mentioned  by  Marcade,  Vol.  3,  p.  306. 

It  is  evident  that  the  testatrix  neverintended  that  her  step-mother 
should  have  title  to  the  property  under  the  will. 

In  Marshall  et  al.  vs.  Sarah  H.  Pearce  et  al.,  34  An.  557,  a  well 
considered  case  upon  the  subject,  it  was  decided  that  a  will  which 
read:  ^*  I  give  and  bequeath  to  my  wife  property,  to  have  and  to 
held  during  her  natural  life ;  after  her  death  I  give  and  bequeath  the 
same  property  to  my  grandson,"  was  a  prohibited  substitution,  as  it 
was  intended  that  the  wife  should  receive  the  property  in  imperfect 
ownership,  frci  from  interference  during  her  life. 

In  the  pending  case  there  was  no  ownership  possible,  for  the 
trustee  was  to  hold  the  property  in  trust  for  certain  mentioned  heirs. 
It  was  not  in  any  sense  to  be  her  property.  In  Succession  of'Glid- 
den,  44  An.,  the  will,  in  so  far  as  it  related  to  trust,  read:  ''  At  my 
husband's  death  the  property  shall  be  held  in  trust  by  my  nieces, 
and  all  the  income,  including  that  left  by  my  husband,  shall  inure  to 
their  benefit  during  their  lifetime,  and  at  their  death  to  be  divided 
equally  between  their  daughters,"  and  the  court  held,  in  interpret- 
ing it,  that  the  trust  was  not  a  prohibited  substitution,  and  that  the 
will  gave  to  the  nieces  of  the  testatrix  named  as  trustees,  the  income 
of  the  property  or  the  usufruct,  but  not  the  title ;  that  it  was  a 
naked  trust. 

The  trust  in  the  will  we  are  considering  is  similar,  so  far  as  it 
does  not  vest  the  property  in  the  trustee. 

2.  If  it  be  conceded  that  the  intention  was  to  vest  the  step-mother 
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with  the  ownership  of  the  property,  and  at  her  death  vest  the  lega- 
tees with  ownership  of  the  same  property,  for  the  reason  that  she 
did  not  survive  the  testatrix,  there  was  at  the  death  of  the  latter  no 
possible  substitution. 

The  will  directed  that  the  trust  should  not  be  a  part  of  the  dis- 
position of  the  property  if  the  step- mother  did  not  survive  the 
testatrix. 

To  set  aside  the  legacies  and  decree  them  null  we  would  have  to 
^ve  effect  to  an  intention  of  the  de  cujvsj  especially  recalled  in  the 
event  of  the  death  of  Mrs.  Robinson,  the  step -mother. 

The  property  passed  to  the  legatees  without  possible  delay  or 
incumbrance,  and  it  is  theirs  since  the  death  of  the  testatrix,  with-, 
out  any  right  of  interference  by  the  trustee  claiming  it  as  a  trust,  or 
as  imperfect  ownership. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  in  so  far  as  it  de- 
crees as  null  that  portion  of  the  last  will  and  testament  of  Isabella 
J.  Robertson,  de  cujuSy  worded:  ''My  home,  land,  house  and 
furniture,  all  complete,  I  leave  to  my  step -mother  should  she  outlive 
me,  to  be  held  in  trust  for  my  cousin,  D.  B.  Robertson,  and  my  god- 
child, Isabel  E.  Knight,  between  whom  I  wish  it  equally  divided 
after  death.'  " 

The  bequest  and  disposition  being  legal  and  binding,  it  is  decreed 
that  the  said  property  be  delivered  to  the  said  legatees  in  full  own- 
ership. 

Except  in  that  respect  as  just  avoided  and  reversed  the  judgment 
appealed  from  is  affirmed  at  plaintiff  and  appellant's  costs  in  both 
courts 
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HON.  FRANCIS  T.  NICHOLLS,  Chief  JusUce. 

HON.  CHARLES  E.  FENNER, 

HON.  LYNN   B.  WATKINS, 

>  Associate  Justices. 
HON.  SAMUEL  D.  McENERY,      ^ 

HON.  JOSEPH    A.  BREAUX, 


No.  327. 

Succession  op  N.   C.   Brownlee. 


Opposition  to  Final  Account.  109  365 

1.  A  wliv  who  ut  the*  death  of  her  huHband  receives  (as  the  benelleiarv  named      I,**    917i 
therein)  the  amount  of  certain  policies  on   his  life,  which  the  liusband   had 

taken  out,  and  on  which  )ie  had  paid  the  premiums,  can  not  be  made  by  special 
oppoHitiou  of  a  creditor  to  charKe  herself  on  the  account  tiled  by  her  as  admin- 
istratrix of  her  husband's  succession  with  the  amount  of  those  premiums  as 
an  asset  of  that  succession,  and  as  resulting  from  a  debt  due  by  her  to  it. 

2.  In  entering  into  those  contracts  the  husband  did  not  claim  nor  intend  to  act 
either  as  negotwrum  gestor  or  as  agent  of  his  wife:  he  was  not  dealing  with  refer- 
ence to  nor  upon  any  proi)erty  of  hers.  The  obligations  of  the  assured  created 
by  the  policies  were  bis  own  obligations,  and  when  extinguished  by  pay- 
ment of  the  premiums  the  debts  paid  were  his  debts,  and  not  those  of  his  wife. 

H.  Even  were  there  a  situation,  resulting  from  community  relations,  .such  that  a 
wife  would  be  as  between  herself  and  her  husband  liable  for  the  premiums. 
she  could  not  be  held  for  that  particular  special  item  of  indebtedness  upon  an 
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opposition  niad<^  to  her  tableau  of  administration,  enpecially  where  the  oppot*- 
ing  on'ditor  does  not  allege  that  he  in  a  creditor  of  the  counnunity ;  that  it  has 
been  accepted  by  the  wife,  or  that  she  has  made  herself  liable  as  widow  in 
community;  that  the  community  is  insolvent,  or  that  it  tiaa  been  li<|uidated, 
and  that,  as  a  result  thereof,  the  w  ife  has  I)een  found  to  be  a  debtor  thereto.  A 
wife  would  be  entitled  toaKt-ncral  settlenient:  nonconstaiy  but  that  on  such  set- 
tlement she  would  not  be  found  it^*  creditor. 
4.  Wliere  services  have  been  rendered  a  succession  upon  the  advice  and  with  the 
consent  of  a  particular  creditor,  he  is  estopped  from  contesting  payment  of 
the  same  when  he  concedes  they  have  been  properly  pcTformed  and  reasona- 
bly charged  for. 

APPEAL  from  the  Second  District  Coart,  Parish  of  Bossier. 
Watkina,  J, 


Joannes  Smith  for  the  Administratrix,   Appellee,   cited:    29   An. 
711;  38  An.  219;  28  An.  326;  33  An.  330;  26  An.  327. 


Land  (£:  Land  for  Opponent  and  Appellant  cited:  33  An.  322;  38 
An.  219;  4  An.  146;  36  An.  819;  38  An.  700. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  This  case  comes  up  on  appeal  in  the  matter  of 
an  opposition  by  S.  Levy,  Jr.,  claiming  to  be  a  creditor  of  the  suc- 
cession of  N.  0.  Brownlee,  to  the  tableau  of  administration  filed  in 
that  succession  by  Mrs.  N.  0.  Brow  alee,  who  is  the  administratrix 
thereof. 

The  opponent,  who  is  appellant,  urges  three  grounds  of  opposition. 

As  the  pleadings  relating  to  the  first  ground  are  short  and  very 
clearly  present  the  issue  involved  therein,  we  will  transcribe  them. 

The  first  ground  of  opposition  is  as  follows,  viz. :  *' Respondent 
avers  that  N.  O.  Brownlee,  during  the  existence  of  the  marriage 
between  him  and  the  said  Mrs.  L.  A.  Brownlee,  insured  his  life  in 
her  favor  to  the  amount  of  $12,000,  in  three  different  companies  or 
associations ;  that  the  premiums  for  said  insurance  were  paid  by  said 
N.  C.  Brownlee  out  of  the  funds  of  the  community  existing  between 
him  and  his  said  wife,  and  that  on  his  decease  his  said  widow  took 
possession  of  said  three  policies,  and  collected  thereon  the  sum  of 
$12,000,  which  she  retained  as  her  separate  property. 

<^  Respondent  further  avers  that  of  said  premiums  the  amount  of 
1743.40  was  paid  to  the  New  York  Life  Insurance  Co.,  represented 
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by  T.  B.  Chase,  of  Shreveport,  La.,  in  six  annual  premiums  of  $123.90 
each;  first  paid  January  9,  1886;  the  further  sum  of  $188.50  was  paid 
to  the  Equitable  Life  Insurance  Co.,  of  New  York,  represented  by 
S.  N.  Ford,  of  Shreveport,  La. ;  the  said*  insurance  being  for  $5000  ^ 
in  each  of  said  companies.  And  the  further  sum  of  $162.55  was  paid 
on  a  policy  for  $2000,  issued  by  the  Ancient  Order  of  United  Work- 
men, of  the  city  of  Shreveport,  La. 

'^  Respondent  avers  that  said  Mrs.  Brownlee  is  indebted  unto  the 
succession  of  N.  C.  Brownlee  in  the  amount  of  said  premiums  paid 
by  the  community  for  the  use  and  benefit  of  her  separate  estate,  and 
^hich  inured  to  her  separate  benefit  and  advantage. 

<'  Respondent  shows  that  when  said  policies  were  issued  the  said 
N.  C.  Brownlee  was  in  embarrassed  and  insolvent  circumstances, 
and  that  all  or  most  of  the  premiums  paid  by  N.  C.  Brownlee  on  said 
three  policies  were  so  paid  out  of  moneys  borrowed  from  respondent, 
which  said  advances  form  a  part  of  the  present  indebtedness  of  said 
succession  to  respondent. 

'^  Wherefore  respondent  avers  that  the  said  Mrs.  L.  A.  Brownlee 
is  justly  indebted  unto  said  succession  in  the  aggregate  amount  of 
said  premiums,  with  which  opponent  prays  she  be  charged  as  admin- 
istratrix in  her  said  account."     T.  18-19. 

It  will  be  noticed  that  there  is  no  allegation  in  the  opposition  that 
Mrs.  Brownlee  has  accepted  the  community  of  acquets  and  gains, 
or  that  she  has  in  any  way  made  herself  liable  as  the  widow  in  com- 
munity— none  that  the  community  is  insolvent,  none  that  the  com- 
munity has  been  settled  and  liquidated,  either  dehors  the  succession 
proceedings  or  within  them,  and  that,  as  a  result  of  such  settlement, 
the  widow  has  been  found  its  debtor  for  any  amount;  none  that 
L.  Levy,  Jr.,  the  opponent,  is  a  creditor  of  that  community,  if 
any  exists.  It  will  be  further  noticed  that  there  is  no  prayer  for 
any  general  settlement  of  the  community,  nor  any  prayer  for  a 
judgment  against  Mrs.  Brownlee  for  any  amount  as  widow  in  com- 
munity. 

It  will  not,  besides,  escape  attention  that  this  case  presents,  neither 
as  to  pleadings  and  prayer  nor  as  to  parties,  any  of  the  features  of 
a  revocatory  action. 

It  might  well  be  that  opponent  should  be  a  creditor  of  the  succes- 
sion of  Brownlee  and  yet  not  be  one  of  the  community.  It  might 
well  happen  that  the  succession  of  Brownlee  should  be  insolvent  and 
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the  community  not,  and  that  in  a  general  settlement  and  liq nida- 
tion of  the  community ,  should  one  exist,  Mrs.  Brownlee,  so  far  from 
being  a  debtor,  might  be  a  heavy  creditor.  The  only  reference  to 
a  community  in  the  pleadings  is  the  allegation  that  the  policies  men- 
tioned were  taken  out  during  the  existence  of  the  marriage  between 
Brownlee  and  his  wife,  and  that  the  premiums  upon  the  policies 
were  paid  by  the  husband  out  of  the  funds  of  the  community. 

Under  the  pleadings  of  the  opposition  as  a  whole,  and  under  its 
prayer,  these  particular  averments  lose  all  significance. 

The  opposition,  as  it  stands,  is  that  of  a  person  claiming  to  be  a 
creditor  of  a  succession,  urging  that  the  administratrix  thereof  is  a 
debtor  to  the  succession  for  a  specific  amount  and  a  special  item — 
that  she  has  failed  to  make  the  amount  of  that  indebtedness  figure 
on  the  tableau  as  an  asset  of  the  succession,  and  that  she  should  be 
made  to  do  so. 

We  are  of  the  opinion  that  the  action  of  the  district  judge  in  re- 
jecting this  ground  of  opposition  was  correct.  The  opponent  con- 
cedes that  as  between  Brownlee  and  the  insurance  companies  the 
contracts  were  legal — that  the  amounts  paid  to  the  companies  in  pre- 
miums by  Brownlee  were  legally  paid,  as  were  the  payments  by 
the  companies  to  Mrs.  Brownlee  of  the  amount  of  the  policies. 

There  has  not  been  any  attack  on  these  contracts  or  on  those  pay- 
ments. It  is  admitted  that  contracts  perfectly  legitimate  in  their 
origin  have  been  fully  and  legitimately  carried  out  and  executed. 

The  only  question  before  this  court  is  whether,  as  arising  from 
those  contracts,  Mrs.  Brownlee  has  become  a  debtor  of  her  husband's 
succession.     We  think  not. 

In  entering  into  the  contracts  of  insurance  Brownlee  acted  on  his 
own  behalf  and  as  a  principal,  and  was  so  dealt  with  by  the  com- 
panies.  He  neither  claimed  nor  pretended  nor  intended  to  act  either 
as  negotiorum  gestor  or  as  agent  of  his  wife.  He  was  not  managing 
her  affairs  nor  dealing  with  reference  to  or  upon  any  property  of  hers 
in  taking  out  the  policies. 

The  obligations  of  the  assured  created  by  the  policies  were  obliga- 
tions and  debts  of  the  husband  not  of  the  wife,  and  when  those  ob- 
ligations were  extinguished  there  was  an  extinguishment  by  payment 
of  the  husband's  debts  and  not  the  wife's  debts. 

But  it  is  said  that  through  these  policies  the  wife  has  obtained  a 
large  amount  of  money,  and  that  this  being  so  she  should  reimburse 
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to  her  husband's  succession,  particularly  when  it  is  embarrassed,  the 
amounts  paid  out  by  him  and  which  have  so  largely  contributed  to 
her  happiness.  Whatever  moral  obligation  she  may  be  under  to  take 
this  view  of  the  situati<>n  is  exacted  by  no  legal  obligation  to  do  so. 
Whether  Mrs.  Brownlee  may  be  considered  as  having  received 
the  amount  of  policies  under  donations  from  her  husband  or 
through  the  operation  of  stipulationa  pour  autrui,  created  in  her  be- 
half by  her  husband  in  the  contracts  between  himself  and  the  insur- 
ance companies,  the  fact  remains  beyond  dispute  both  under  the 
decisions  of  the  courts  and  the  admissions  of  opponents  that  she 
rightfully  and  legally  received  the  same. 

But  the  opponent  says  the  succession  is  entitled  to  reimbursement 
under  Art.  2408,  C.  C,  under  the  line  of  decisions  which  declare 
that  the  community  must  be  credited  with  debts  of  husband  or  wife 
paid  by  it  (3  An.  611,  6  An.  634),  and  must  be  debited  with  separate 
funds  of  either  spouse  used  to  enrich  it  (4  An.  146,  36  An.  819,  38 
An.  700) ,  and  those  which  declare  that  the  husband's  creditors  may 
claim  his  community  rights.     41  An.  348,  352. 

He  particularly  relies  upon  the  case  of  the  Succession  of  Moseman, 
38  An.  219. 

We  have  already  said  that  when  Brownlee  dealt  with  the  insurance 
companies  he  was  not  acting  with  reference  to  or  upon  any  property 
or  estate  of  hers,  separate  or  otherwise,  but  as  a  principal ;  and  we 
have  also  said  that  the  articles  of  the  code  relative  to  the  community 
have  no  bearing  in  this  case  under  the  pleadings  and  prayer. 

Assuming  as  true  ^'  that  the  husband's  creditors  can  claim  his  com- 
munity rights,"  there  must  first  be  a  community  and  next  commu- 
nity rights,  and  those  established,  liquidated  and  enforced  in  a  legal 
way  and  contradictorily  with  proper  parties. 

We  must,  under  the  pleadings  and  prayer  of  this  opposition,  deal 
with  Mrs.  Brownlee  as  if  there  were  no  community  and  as  if  she  were 
a  stranger  to  any  community.  Even  were  matters  otherwise,  Mrs. 
Brownlee  would  be  entitled  to  a  full  and  general  settlement  of  the 
community,  and  could  not  be  held  liable  prior  to  the  liquidation  upon 
any  special  item  at  the  instance  of  a  creditor  of  her  husband's  suc- 
cession and  on  opposition  to  her  tableau  of  administration. 

Even  were  it  true  that  Brownlee  expected  and  intended  (which  we 
have  not  the  slightest  reason  to  suppose  he  did)  that  his  wife  should 
reimburse  him  for  premiums  paid,  and  were  it  true  that  she  would 
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be  liable  to  make  such  reimbursement,  it  would  be  impossible  for  as 
to  say  (on  the  theory  of  a  community)  that  Mrs.  Brownlee  owed 
that  community  a  dollar — non  constat,  but  that  the  community  io 
liquidation  would  owe  her. 

The  case  of  Moseman  has  no  resemblance  to  this.  In  the  first 
place,  the  proceeding  there  was  in  reality  a  direct  settlement  inter  9c 
of  two  sets  of  heirs  of  Moseman,  and  a  partition  and  settlement  of 
the  second  community,  of  which  Moseman  had  been  the  head. 

In  such  partitions  and  settlements  there  are  many  rights  and  issues 
properly  raised  and  determined,  in  which  the  mere  creditors  of  the 
father  may  have  no  legal  interest  and  entitled  to  take  no  legal  part. 

In  the  second  place  the  policies  in  the  Moseman  case  were  taken 
out  for  his  own  benefit  when  he  was  a  widower,  the  premiums  dae 
were  owing  by  himself  individually  and  personally,  but  had  been 
paid  for  out  of  funds  which,  as  matters  had  shaped  themselves,  the 
children  of  his  second  marriage  were  entitled  to  have  accounted  for 
in  the  final  settlement,  and  his  separate  estate  ultimately  charged  in 
their  favor  for  a  portion  of  the  same. 

The  second  ground  of  opposition  is  to  the  payment  of  four  months' 
wages  to  one  Lemon,  whose  duties  consisted  in  gathering  and  pre- 
paring for  market  the  crops  belonging  to  the  succession.  The  neces- 
sity of  the  Services  and  the  compensation  for  the  same  are  not  ques- 
tioned, and  it  is  in  evidence  that  opponent  advised  and  consented  to 
the  same.     There  is  no  merit  in  the  opposition. 

The  third  ground  of  opposition  is  to  the  attorney's  fee  in  the  suc- 
cession. The  reasonableness  of  the  fee  is  supported  by  evidence, 
which  is  sustained  by  the  judgment  of  the  district  judge  before  whom 
all  the  proceedings  were  conducted.  We  see  no  reason  to  dissent 
from  his  conclusions. 

For  the  reasons  herein  given  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  court  below  be  and  the  same  is  hereby 
affirmed. 


48  uu 

44    M 
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No.    347. 
St.  Louis  Southwestern  Railroad  Company  vs.  W.  B.  Jacobs 

ET    AL. 

1.  Parties  who  huvt*  <»])Ii«jit((l  theins«'lv<'s  I)y  coiitruct  to  procure  a  rij?bt  of  way 
for  a  railroad  at  their  own  cost  ami  rxponse,  and  who,  for  that  purpose,  have 
oHusetl  expropriation  ])r<»cer(liiijis  to  be  institutcl  by  counsel  employed  by 
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themselyei*,  though  necessarily  in  the  name  o(  Railway  Co.,  are  hound  to  make 
Koixl  to  the  company  the  amount  of  the  judgment  rendered  a^aluMt  it  in  such 
proceedinj?s  for  the  value  of  the  land  and  incident  dania»fes,  as  provided  by 
Rev.  Stat..  Sec.  1481. 
■J.  In  a  case  where  the  railroad  bed  had  been  constructed  before  trial  of  the  expro- 
priation proceeding,  if  it  appeared  that  part  of  the  danui»fes  allowed  resulted 
from  faulty  construction  by  the  company,  of  course  defendants  would  not  be 
I>4iund  therefor;  but  when  the  pleadings  exhibit  no  such  issue,  and  the  opinion 
and  judgment  refer  to  none  such,  ii  will  be  presumed  that  the  danuiges  allowed 
were  only  those  incident  to  the  expropriation. 

A  PPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
l\     Taylor,  J, 


Alexander  &  Blanchard  and  Sam  H.  West  f or  PlaintifiF  and  Appellee. 


Wise  &  Hemdon  and  Bell  &  Randolph  for  Defendants  and   Appel- 
lants. 


The  opinion  of  the  court  was  delivered  by 

Fexner,  J.  A  contract  was  entered  into  between  the  plaintiff 
and  the  defendants,  who  are  citizens  of  Shreveport,  by  which  the 
former  bound  itself  to  construct  a  railway  from  a  point  on  the  Ar- 
kansas State  line  to  the  city  of  Shreveport,  on  certain  terms  and 
conditions,  and  within  a  designated  period,  and  the  defendants 
bound  themselves  to  procure,  at  their  own  cost  and  expense,  a  right 
of  way  of  100  feet  width  along  the  said  route  and  to  cause  to  be 
made  and  delivered  to  plaintiff  good  and  sufficient  deeds  and  con- 
veyances thereof. 

It  is  not  denied  that  the  plaintiff  has  complied  with  all  the  obliga- 
tions of  its  contract. 

The  defendants  also  proceeded  to  execute  the  contract  by  procur- 
ing the  right  of  way  as  stipulated  over  most  of  the  route;  they  suc- 
ceeded in  obtaining  the  right  of  way  by  private  contracts  with  the 
owners  of  the  lands  at  their  own  cost  and  expense ;  but  they  could 
not  succeed  in  effecting  any  private  settlement  for  the  right  of  way 
over  certain  plantations  which  may  be  here  designated  as  the  Hol- 
lings worth  places. 

It,  therefore,  became  necessary  to  resort  to  expropriation  pro- 
ceedings. These  proceedings  were  necessarily  instituted  in  the 
name  of  the  railway  company,  but  they  were  really  conducted  by 
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and  on  behalf  of  defendants,  who  employed  attorneys  to  prosecnte 
the  same. 

They  resulted  in  judgments  expropriating  the  right  of  way,  but 
condemning  the  railway  company  to  pay  to  the  proprietors  the  value 
of  the  land  and  damages,  as  provided  in  Sec.  1481  of  the  Revised 
Statutes  and  Art.  156  of  the  Constitution  of  the  State.  The  defend- 
ants failing  to  satisfy  these  judgments,  the  railway  company,  as  the 
judgment  debtor,  was  compelled  to  pay  them,  and  the  present  ac- 
tion is  brought  to  recover  from  the  defendants  the  amount  thereof. 

It  is  not  necessary  to  discuss  the  nature  and  binding  efPect  of  the 
contract  involved  and  the  extent  of  the  obligations  of  the  parties 
thereunder,  because  the  defendants  admit  their  obligation  to  pro- 
cure the  right  of  way  by  expropriation  if  they  could  not  otherwise 
obtain  it,  and  also  admit  their  liability  to  pay  the  judgments  obtained 
against  the  railway  company  to  the  extent  both  of  the  value  of  the 
land  expropriated  and  of  the  incident  damages  allowed  under  Sec. 
1481,  Revised  Statutes.  This  is  certainly  the  full  extent  of  their 
legal  obligation. 

It  appears,  however,  that  under  some  arrangement  the  railway 
company  had  actually  constructed  the  road  before  the  trial  of  the 
expropriation  cases ;  and  the  defendants  claim  that  part  of  the  dam- 
ages allowed  resulted  from  injuries  inflicted  by  the  unskilful  and 
improper  construction  of  the  road,  and,  therefore,  from  the  com- 
pany's own  fault,  and  that,  for  such  damages,  defendants  can  not 
be  held. 

The  soundness  of  this,  as  a  legal  proposition,  can  not  be  disputed  *, 
but  an  examination  of  the  records  in  the  expropriation  suits  fails  to 
convince  us  that  any  such  damages  entered  into  the  allowance  made 
in  the  judgments. 

We  scrutinize  the  pleadings  of  the  defendant  owners  without  dis- 
covering any  complaint  of  improper  construction.  The  damages 
claimed  are  only  those  naturally  incident  to  the  construction  of  any 
railroad,  such  as  dividing  the  plantations  into  two  parts,  severing 
one  from  the  other  by  the  road  bed  and  embankment,  separating 
cabins  from  tracts  intended  to  be  cultivated  by  their  renters,  mak- 
ing gin  houses,  bams,  cabins,  etc.,  more  liable  to  fire  from  passing 
locomotives — opening  a  public  thoroughfare  for  thieves  and  tramps 
— interfering  with  natural  and  artificial  drainage  ''by  compelling 
defendants  to  replace  and  revise  their  entire  system  of  turn  rows," 
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shnttiiig  out  their  gia  house,  barns,  etc.,  from  the  river  bank  and 
public  road  by  the  elevated  road  bed  and  thas  interposii^g  an  obsta- 
cle to  their  ordinary  commanication  with  market  in  Shreveport. 

4-11  these  allegations  are  coached  in  the  f  atare  tense  and  woald 
be  just  as  appropriate  had  the  road  not  yet  been  built.  There  is  no 
allegation  of  faulty  construction  causing  unnecessary  damage,  and 
\Fe  are  not  satisfied,  even  from  the  evidence,  that  damage  from  such 
cause  entered  into  the  computation.  There  is  no  reference  to  it  in 
the  opinion  of  this  court,  which  finally  disposed  of  the  expropria- 
tion cases.      Railway  Company  vs.  HoUingsworth  et  al.,  42  An.  749. 

Defendants,  having  the  management  of  said  proceedings  through 
counsel  employed  by  themselves,  and  aware  that  they  would  be  re- 
sponsible for  judgments  to  extent  of  value  of  land  and  proper  dam- 
ages, should  have  taken  some  pains  to  discriminate  any  damages  for 
^vhich  they  intended  to  plead  an  exemption.  They  have  not  done 
so,  and  we  are  not  satisfied  that  any  were  allowed  for  which  they 
not  justly  responsible. 

Judgment  affirmed. 
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No.  886.  'ii  925 

,     ,      ^  ,     «     «  106    470 

J.  L.  Baker  vs.  J.  B.  Smith.  ^= — : 

44     926 

1.  Whilst  It  is  true  that,  under  our  law  and  Jurisprudence,  a  sale  which  stipulates      IW     327 

a  condition  of  redemption — vttiU d  rimere — passes  the  ownership  of  the  property 
to  the  pu^haser,  and  that,  upon  making  restitution  of  the  price  paid,  the  ven- 
dor becomes  reinvested  with  title;  yet  this  rule  of  law  and  Judicial  interpreta- 
tion applies  exclusively  to  cases  in  which  the  vendee  obtains  actual  possession, 
and  a  real  and  adequaU  consideration  has  been  paid  by  him. 

2.  In  ease  the  debtor  of  several  debts  receives  information  that  his  creditor  has 
imputed  what  he  has  received  to  one  of  his  debts  specially,  the  debtor  ceases  to 
have  the  right  to  require  the  Imputation  to  be  made  to  a  different  debt.  And 
when  the  debtor  has  opportunity  afforded  him  of  ascertaining  that  an  imputa- 
tion has  thus  been  made,  and  does  not  avail  himself  of  such  opportunity  to  ob- 
ject thereto,  and  suffers  a  great  length  of  time  to  pass  without  so  doing,  he  will 
be  precluded  by  his  silence  and  tacit  acquiescence  from  making  compluint 
afterward. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
Watkins,  J. 

W,  N,  Richardson  and  L.  K,  Watkins  for  Plaintiff  and  Appellee : 

1.     Fifteen  clear  days  is  a  gufflcient  citation  for  a  person  living  fifty  miles  from 
the  court  house.    C.  P.  180. 
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2.     If  a  iHTSon  iiiovpH  from  a  parish,  he  can  be  sued  in  th(>  parish  from  wliic-fi  h*- 

niov«'(l  within  nnv  year.     15  An.  ."i-W:  C.  P.  lf>7. 
A.     silenee  and  a<*<jniescence  in  accounts  constitute  an  approval  of  them.      :i.*>  An. 

I  lO. 

4.  Contruetrt  can  not  be  avoided  for  error,  unless  It  \h  caused  by  fraud,  fort**-  **r 
improper  inrtuenee.    22  An.  14;  iWi  An.  494.  et  teq. 

5.  PayliiK  part  of  a  debt  waives  prescription  a«  to  the  remainder.    .\et  Ts  of    ik»-'^ 
applies  only  to  open  accounts.    Pothier,  Vol.  1,  p.  506  (666). 

H.     If  a  contract  intend<*d  for  a  sale  is  decreed  to  be  a  uiortKa^re,  it  M-cur*-?-.  tli*- 
payment  of  the  debt  intended  to  be  secured.    3«  An.  155. 

7.     Where  a  planter  owes  for  advances,  an<l  owes  a  niortf?aj;e  debt,  the  crop  w  h ir// 
he  delivers  is  to  be  credited  on  the  supply  account.    26  An.  651. 

H.     Admissions,  etc.,  made  in  judicial  proceedings  bind  those  who  make  them, 
and  can  not  afterward  be  denied  by  them.    29  An.  161. 

9.  A  sale,  with  the  ri^ht  of  redemption,  is  a  complete  transfer  of  the  property  ; 
not  only  as  between  the  original  parties,  but  aa  to  third  persons.  2.'t  An.  *^1 : 
29  An.  4 :  2K  An.  '2*.) :  m  An.  186,  966 ;  32  An.  784 ;  .S3  An.  1026 ;  35  An.  K56 :  J18  An.  4S.'., 
39  An.  490;  32  An.  7S4. 

10.     The  sale  Is  perfect  between  the  parties  as  soon  as  there  is  a  price  and  a  con- 
sent before  deliverv.    ('.  C.  2456. 


J,  C.  Egan  &  8on\ioT  Defendant  and  Appellant. 


The  opinion  of  the  eonrt  was  delivered  by 

Watkins,  J.  Plaintiff  seeks  to  obtain  jndgment  upon  an  open, 
runninft  account  of  the  defendant  of  several  years'  standing,  and  on 
several  promissory  notes,  one  of  which  is  secured  by  mortgage  and 
vendor's  lien.  His  averments  are,  however,  subject  to  the  qnaliflca- 
tion  that  the  two  largest  notes,  aggregating  in  capital  $2098.53,  are 
subject  to  the  credit  of  $2000,  the  amount  of  the  purchase  price  of  a 
certain  tract  of  land,  '^unless  the  court  should  determine  that  the 
contract  was  not  one  of  sale.'' 

He  also  makes  claim  for  the  annual  rent  of  the  land  thus  acquired, 
at  the  rate  of  $200.  After  unsuccessfully  interposing  some  dilatory 
pleas,  the  defendant  entered  a  plea  of  prescription,  and  subsequently 
filed  an  answer— original  and  supplemental. 

The  purport  of  his  defences  is,  that  the  plaintiff  had  made  an  im- 
proper imputation  of  payments  of  certain  crop  proceeds  that  came  into 
his  hands;  and  that  he  should  be  allowed  certain  additional  credits. 
Supplementary  to  the  foregoing  is  the  allegation  of  the  defendant 
that  plaintiff  is  not  the  owner  of  the  land  mentioned  in  the  act  of 
March  31,  1887,  and  that  he  does  not  owe  him  any  rent  therefor. 

He  also  denies  the  consideration  of  the  note  of  $87.50. 
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On  the  trial,  there  was  judgment  sustaining  the  plaintiff's  money 
demands  (except  that  on  the  note  last  imentioned)  and  decreeing 
him  not  to  be  the  owner  of  said  land ;  but  it  also  awarded  defendant 
an  additional  credit  of  something  more  than  $1000,  as  the  value  of 
certain  machinery  which  is  included  in  the  alleged  act  of  sale,  the 
price  of  which  had  subsequently  inured  to  the  plaintiff's  benefit  by 
a  separate  and  distinct  contract. 

From  that  judgment  both  parties  have  appealed,  and  the  plaintiff 
has  requested  such  an  amendment  thereof  as  will  conform  our  de- 
cree to  the  prayer  of  his  petition. 

From  this  statement  it  is  apparent  that  the  determination  of  the 
character  of  the  act  that  is  alleged  to  be  a  sale  by  the  plaintiff,  and 
which  is  disavowed  by  the  defendant,  is  the  principal  question  for 
decision  in  the  case.  This  question,  however,  arises  in  a  collateral 
way — this  being  a  personal  and  not  a  petitory  action. 

For,  if  it  be  a  sale,  and  fully  invested  the  plaintiff  with  complete 
ownership  of  the  property,  it  is  evident  that  the  $2000  mentioned  in 
the  act  as  the  price  paid  in  cash  was  nothing  more  than  the  acknowl- 
edgment of  that  sum  having  been  paid  on  the  vendor's  existing  in- 
debtedness to  the  vendee — that  is  to  say,  on  the  note  of  date  July 
30,  1883,  for  $1098.53,  and  the  note  of  date  February  28,  1884,  for 
$1000.   But  if,  on  the  other  hand,  the  transaction  was  not  a  sale,  but 
a  vente  d  remere  or  a  pignorative  or  innominate  agreement  of  some 
kind,  other  than  a  sale,  not  absolutely  and  unequivocally  passing  the 
fee  to  the  plaintiff  as  vendee,  the  latter  would  have  his  action  on  the 
original  obligations  of  the  defendant,  but  no  valid  claim  for  the  rent 
of  the  land ;  and  he  would  have  to  make  restitution — on  account, 
perhaps — for  the  price  ot  the  machinery  sold. 
Viewing  the  case  in  this  light,  this  question  must  be  determined 

flrst. 
A  fair  synopsis  of  the  argument  relied  upon  by  the  plaintiff  as  a 

rule  is  as  follows,  to -wit: 

That  on  the  Slst  day  of  March,  1887,  the  defendant  executed  an 
act  under  private  signature,  which  recites  that,  for  and  in  considera- 
tion of  $2000  cash  in  hand  paid,  he  granted,  bargained  and  sold  unto 
the  plaintiff  the  tract  of  land  described,  to  have  and  to  hold,  free 
from  all  incumbrance,  and  with  full  guarantee  of  title. 

This  act  contains  the  further  stipulation  that  the  vendor  is  to  pay  to 
the  vendee  the  sum  of  $400  on  the  1st  day  of  January,   1888,  and  a 
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like  sum  annually  thereafter,  for  four  additional  years — Baid  sums 
aggregating  exactly  $2000  •  Also  the  farther  provision  that  all  rev- 
enues arising  antecedent  to  the  Ist  of  January,  1892,  shall  be  the 
property  of  the  vendee,  and  the  duty  of  paying  taxes  is  to  be  im- 
posed upon  the  vendor. 

It  is  evident  to  our  minds  that  the  act  in  question  is  not  one  of 
sale,  pure  and  simple,  transferring  the  fee  to  the  plaintifP  abso- 
lutely. 

Upon  its  face  there  is  evidence  of  it  having  been  intended  as  a 
vente  d  r&m^ri,  the  price  having  been  apparently  paid  in  cash,  and  the 
price  that  is  stipulated  to  be  paid  in  the  future  by  the  vendor j  having 
the  appearance  of  a  condition  of  redemption. 

But  the  proof  is  clear  to  the  effect  that  plaintiff  never  obtained 
actual  possession  of  the  property,  and  it  is  equally  clear  that  the 
defendant  never  paid  the  plaintifP  the  $2000  named  as  the  purchase 
price,  or  any  part  thereof. 

The  contention  of  the  plaintiff,  however,  is  that  the  $2000  cash 
was  intended  to  pay  an  ddischarge  the  two  large  notes  pro  tanto,  but 
that  through  error  and  inadvertence  the  proper  credits  were  not  in- 
dorsed thereon;  but  this  suit  is  founded,  in  part,  upon  those  identi- 
cal notes,  as  previously  stated — ^in  the  alternative,  it  is  true— and 
this  is  quite  sufficient  to  raise  a  reasonable  doubt  in  our  minds  with 
regard  to  the  seriovsness  of  such  a  payment  having  been  contemplated 
by  the  defendant  at  all. 

Under  this  view  of  the  agreement  defendant  had  no  occasion  to 
comply  with  his  part  of  it  by  paying  the  plaintiff,  as  vendor,  the  $400 
instalments,  there  being  no  need  for  the  exercise  of  the  stipulated 
condition  of  redemption. 

In  Howe,  Executor,  vs.  Powell,  40  An.  308,  this  court  had  under 
examination  a  similar  instrument,  and  of  which  the  court  said :  ' '  It 
has  all  the  characteristics  of  a  sale,  but  contains  the  pact  of  redemp- 
tion. *  *  *  It  is  evidently  a  sale  with  the  iaculty  of  redeeming, 
vente  A  remise, 

''The  text  of  the  law,  and  the  jurisprudence  upon  it,  are  to  the 
effect  that  by  such  a  sale  the  ownership  passes  to  the  purchaser, 
who,  most  of  the  time,  is  a  mere  money  lender;  but  that,  on  pay- 
ment to  him  of  the  amount  mentioned  in  the  act,  he  is  divested  of 
that  ownership,  which  passes  to  the  original  vendor.  In  two  late 
cases  we  had  occasion  to  consider  that  matter  to   some   extent — 
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lA'wler  &  Hack  vs.  Cosgrove,  39  An.  488,  ami  Davis  vs.  Citizens 
Bank,  lb.  523.     Also,  in  Jackson  vs.  Lemlee,  35  An.  855. 

**  Bat  the  law  and  the  jarispmdence  only  thns  say,  when  the 
transaction  is  really  a  sale  d  r&m&ri — that  is,  where,  among  other  re- 
qnirements,  the  price  paid  wa^  adequate,  i.  e.,  in  reasonable  propor- 
tion to  the  true  value  'of  the  property.  Stewart  vs.  Buard,  23 
An.  201. 

^*  Hence  it  is  that  when  the  price  is  inadequate,  and  possession 
has  not  been  delivered  to  the  purchaser,  but  was  retained  by  the 
vendor,  it  has  uniformly  been   considered  and  held  that  the  trans- 
action was  not  a  sale,  but  a  mere  security — indeed,  a  sort  of  pigno- 
rative  contract,  upon  which  the  law  looks  with  suspicion,  for  the 
protection  of  the  embarrassed  and  unfortunate  debtor  against  the 
rapacity  of  his  ravenous  creditor.     Indeed,  the  settled  doctrine  of 
this  court  on  this  subject  is  that  redeemable  sales,  unaccompanied 
by  delivery   of    the  thing  sold,   of  which   the  considerations  are 
inadequate,  will  be  treated  by  courts — without  sufficient  evidence  to 
the  contrary — as  contracts  for  which  the  thing  nominally  Bold  stands 
Sk8  security,  and  nothing  else.     LeBlanc  vs.  Rouchereau,  16  An.  11; 
Collins  vs.  Pellerin,  5  An.  99;  Miller  vs.  Shotwell,  38  An.  891;  Ware 
vs.  Morris,  23  An.  665." 

Taking  this  to  be  the  settled  rule  of  construction  in  such  cases — 
that  a  sale  d  r&m&ri  amounts  to  a  security  and  nothing  more,  in  case 
the  consideration  is  inadequate,  or  the  price  named  is  vile — and,  for 
a  much  stronger  reason,  must  such  a  sale  be  thus  treated  and  con- 
sidered in  case  there  has  been  paid  no  part  of  the  consideration 
that  is  expressed  in  the  act. 

But  the  act  in  question  was  specifically  interpreted  by  the  parties 
themselves  in  1888  and  1884 — more  than  a  year  after  the  date  of  its 
execution — in  that  the  machinery  that  was  sold  with  the  land,  and 
which  is  specifically  mentioned  in  the  act,  was  sold  by  the  defendant 
to  one  King,  for  something  more  than  $1000,  and  King  satisfied  the 
purchase  price  by  arranging  for  a  credit  of  defendant  with  the 
plaintiff  for  $1000  upon  his  (defendant's)  indebtedness — the  proof 
showing  that  the  defendant  conducted  the  negotiations  and  fixed 
the  price.  This  is  altogether  inconsistent  with  the  idea  of  the  plain- 
tiff's title  to  the  property — ^the  machinery  constituting,  as  it  did, 
part  of  the  realty  by  destination. 
But,  inasmuch  as  this  is  not  a  petitory  action,  and  the  question  of 
59 
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itle  arises  cnly  incidentally  for  interpretation,  our  opinion  can  go 
no  further  than  to  declare  that  the  act  in  question  is  not  one  of  sale, 
and  that  the  non-payment  of  the  consideration  of  the  price  expressed 
leaves  the  defendant's  notes  in  full  vigor. 

On  other  questions  in  the  case  little  need  be  said. 

The  proof  discloses  that  one  of  the  two  $1000  notes  antedates  the 
commencement  of  the  account  sued  on,  and  that  the  other  was 
executed  shortly  subsequent  thereto.  That  the  account  was  the 
ordinary  plantation  account  the  defendant  kept  with  the  plaintiff,  a 
country  merchant,  which  run  uninterruptedly  through  the  years  1886 
and  1890,  inclusively ;  and  that  in  each  of  those  years,  amounts  in 
cash,  and  proceeds  of  the  sales  of  cotton  produced  on  the  land  in 
question,  were  delivered  by  the  defendant  to  the  plaintiff,  unaccom- 
panied with  any  specific  request  that  same  should  be  applied  to  any 
particular  portion  of  his  indebtedness  to  him. 

The  proof  further  shows  that  while  the  defendant  had  not  been 
furnished  with  stated  accounts,  showing  the  items  of  his  debit  and 
credit,  he  had  frequently  gone  over  the  plaintiff's  books  with  him 
and  examined  his  account  thereon — in  part,  if  not  in  detail — and 
made  no  objection  to  the  manner  in  which  the  imputation  of  pay- 
ments had  been  made  by  the  plaintiff,  and  this  is  such  an  acqui- 
escence on  the  part  of  the  defendant  as  will  preclude  him  from 
urging  objection  at  this  latj  date. 

The  language  of  the  code  is : 

'^  When  a  debtor  of  several  debts  has  accepted  a  receipt,  by  which 
the  creditor  has  imputed  what  he  has  received  to  one  of  his  debts 
specially,  the  debtor  can  no  longer  require  the  imputation  to  be 
made  to  a  different  debt,"  etc.     R.  C.  C.  2165. 

And,  in  interpretiag  this  article,  this  court  said  in  Robson  &  Allen 
vs.  McKoin,  18  An.  544:  ^'This  long  silence  on  the  part  of  this  de- 
fendant implies  his  assent  to  the  imputation  of  payment  made  by  the 
plaintiffs  (italics  ours)  and  he  can  not  now  require  that  the  imputa- 
tion should  be  changed."  Slaughter  &  Crosby  vs.  Milling,  15  An. 
526. 

We  are  of  opinion  that  the  defendant's  demand  that  the  credits 
on  the  account  should  -be  applied  to  his  two  notes,  is  without  merit 
and  was  properly  rejected ;  and,  considering  same  as  properly  made, 
defendant's  plea  of  three  years'  prescription  lacks  foundation,  and 
was  properly  overruled  by  the  district  judge. 
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Notwithstanding  we  hold  that  the  act  shown  in  qaestion  supra 
not  one  of  sale  d  r&m&r6j  but  a  nude  security,  apparentlyj  it  does 
not    follow  that  thus  holding  gives  any  support  to  the  defendant's 
plea  of  prescription  against  the  notes;  on  the  contrary,  it  is  clear 
and  well  settled  that  possession  by  a  creditor  of  a  pledge  interrupts, 
and  keeps  suspended  the  current  of  prescription  upon  the  debt  it  is 
int^ended  to  secure,  so  long  as  that  possession  continues.     And,  con- 
fessedly, the  instrument  in  question  had  direct  relation,  of   some 
soirt,  to  defendant's  notes,  and  hence  prescription  was  suspended  in 
Tespect  to  them  also. 

The  note  of  $87.60  was  given  by  defendant  to  plaintiff  for  the  price 
of  a  horse,  which  was  sold  upon  the  expressed  condition  that  if  the 
note  was  not  paid  at  maturity  there  was  no  sale,  and  the  defendant 
^^M^as  to  pay  hire  of  the  horse.  , 

While  the  defendant's  title  was  thus  suspended  the  horse  died, 
-and  it  is  clear  that  the  consideration  of  the  n^te  failed  on  that  ac- 
count. 

The  fact  of  King  having  consented  and  agreed  to  arrange  for  de- 
fendant a  credit  of  $1000  on  his  indebtedness  to  the  plaintiff,  as  part 
purchase  price  of  the  machinery  above  mentioned,  and  the  plaintiff 
liaving  given  him  no  credit  therefor,  on  any  part  of  said  indebted- 
ness, it  was  proper  for  the  judge  a  quo  to  make  the  allowance  and 
the  imputation  of  payment  he  did. 

Under  the  evidence,  which  is  somewhat  desultory,  we  are  of  opin- 
ion that  the  amount  of  $160  which  the  court  a  qua  allowed  on  the 
•defendant's  reconventional  demand  is  proper  and  sufficient. 

A  careful  review  of  the  record  and  the  law  has  satisfied  us  of  the 
'Correctness  of  the  conclusions  of  the  court  below. 
Judgment  affirmed. 


No.  318. 
Thos.  T.  Land  vs.  Robt.  N.  Smith  et  als. 

The  owner  of  land  within  the  corporate  limits  of  a  town  or  city  has  the  legal  right 
to  make  it  a  sabnrb  or  subdivision  of  the  town  or  city  by  dividing  it  into  lots^ 
blocks  and  streets,  and  to  sell  the  same  at  private  or  public  sale. 

A  sale  of  a  lot  bounded  by  streets  is  a  dedication  of  the  street  to  public  use. 

Apian  or  map  by  which  property  is  sold  binds  vendor  and  vendee. 

Jn  a  judicial  Dartition  each  co-proprietor  has  a  right  to  demand  in  kind  his  share 
of  the  property  to  be  divided. 
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Co-owners  of  property  can  not  be  compelled  to  hold  it  Sn  indivislon  to  await  tlie 
futurt'  specuIatlTe  value  of  the  property.  They  can  not  be  compelled  to  bold 
it  in  indlvision  and  to  contribute  for  its  improvement.  They  can  demnzid  & 
partition  at  any  time. 


\  PPEAL   from  the   First  District  Court,   Parish   of  Caddo. 
Taylor^  J, 


A 


Land  <&  Land  for  Plaintiffs  and  Appelles: 

1.  The  owner  of  land  within  the  corporate  limitH  of  a  town  or  city  has  the  leg^af 
rifcht  to  make  It  a  suburb  or  aabdivision  of  the  town  or  city,  and  the  rijE^ht  to 
have  it  surveyed  into  lots,  blocks,  streets  and  alleys,  and  to  sell  the  lots  sep- 
arate from  the  streets  at  private  or  public  sale.    C  C,  Art.  491  (483). 

2.  A  sale  of  lots  bounded  by  streets  is  a  dedication  of  the  streets  to  public    aeo. 
Dillon  on  Municipal  Corporations,  Vol.  2,  p.  688,  Sec.  640. 

3.  A  plan  or  map  by  which  property  is  soldiorms  a  part  of  the  title,  and  la  bind- 
ing on  both  the  vendor  and  vendee.  Canal  Bank  vs.  Copeland,  6  I>a.  550;  S- 
An.  1. 

4.  The  advertisement  of  the  property  forms  a  part  of  the  description,  and  binds 
both  the  vendor  and  vendee.  Wm.  Keay  vs.  New  Orleans  Canal  and  Banking: 
Company,  7  An.  263;  Bruney  vs.  New  Orleans  Canal  and  Banking  Company, 
12  An.  541. 

5.  A  person  who  is  present  at  a  public  sale,  and  is  silent,  or  acquiesces  in  the  sale» 
or  becimies  a  purchaser  at  the  sale,  is  estopped  from  denying  that  the  prop- 
erty was  sold  as  described  in  the  advertisement,  and  according  to  a  plan  or 
map  of  suivey,  as  stated  In  the  advertisement  and  read  at  the  sale.  See  t  Hen. 
Dig.  Evidence  XII,  f.  4,  p.  512. 

6.  A  mandatary  under  a  special  power  nmst  confine  himself  strictly  within  the 
limits  assigned  to  him,  and  those  dealing  with  him  must,  at  their  peril,  soethat 
he  does  not  exceed  his  authority.  Brown  vs.  Frantum,  6  La.  47;  Ward  vs.  War- 
field,  3  An.  4(W;  C.  C,  Art.  3()10  (2979). 

7.  An  agent  who  acts  without  or  beyond  his  authority  does  not  bind  his  principal. 
Menefee  vs.  John.'*on,  2  R.  274;  Ure  vs.  Currell,  4  U.  S.  502;  C.  C.  3010  (2979). 

8.  In  u  judicial  partition,  each  heir  or  co-proprietor  has  a  right  to  demand  in  kind 
his  share  of  the  property  to  be  divided.    C.  C,  .Art.  1337  U260). 

9.  The  principle  of  e(iuality,  equity  and  Justice  in  the  partition  in  kind,  of  property 
whatever  may  be  Its  nature,  is  declared  in  the  Civil  Code  in  the  following  words: 
There  ought  to  be  included.  If  poMslble,  In  each  lot,  the  same  quantity  of  mov- 
ables and  immovables,  rights  and  credits  of  the  same  ncUure  and  value.  C.  C. 
1366  (1287). 

10.  In  a  Judical  partition  In  kind,  the  law  provides  that  the  mortgages,  liens  and 
privileges  existing  against  one  of  the  co- proprietors  shall,  by  the  mere  fact  of 
the  partition,  attach  to  the  share  allotted  to  him,  and  cease  to  attach  to  the 
shares  of  his  co-proprietors.    C.  C.  1337  (1.338). 


T,  ^/exander  for  Defendant  and  Appellant: 

Owing  to  the  facts  of  the  case,  the  partition  should  be  by  licitation.  See  Meyer  vs. 
Pargoud,  34  .Vn.  969;  Bhikemore  vs.  Blakemore,  .«i9  .\n.  804;  Am.  and  £ng.  Kn- 
cyclopedia  Law.  Vol.  17,  pp.  788,  78<n  Tillc  Partition. 
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The  opinion  of  the  court  was  delivered  by 

McEnery,  J.     Plaintiff  sues  for  a  partition  of  property  within  the 
corporate  limits  of  the  city  of  Shreveport,  known  as  Silver  Lake. 

The  property  is  owned  in  indi vision  by  a  number  of  proprietors 
in  the  proportions  of  one -twenty -fourth,  one- twelfth,  one-fourth 
and  one -sixteenth.    He  prays  for  a  partition  in  kind.   His  co-owners 
join  in  this  demand,  or  make  no  opposition  to  it,  except  A.  H.  Leon- 
ard, who  answers  demanding  a  partition  by  licitation.     There  was 
jadgment  rendered  directing  the  Silver  Lake  tract  to  be  divided  in 
kind  into  four  parts  equal  in  quantity  and  value  as  near  as  practica- 
ble ;  one -fourth  of  same  to  be  allotted  to  E.  W.  Smith ;  one -fourth  to 
A-  H.  Leonard;  one-fourth  to  R.  W.  Smith,  W.  L.  Smith,  J.  S.  Smith 
and  E.  A.  Duval;  one-fourth  to  T.  T.  Land,  A.  D.  Land,  J.  R.  Land 
and  D.  T.  Land ;  that  W.  R.  Deval,  surveyor,  make  a  survey  of  Sil- 
ver Lake  into  four  parts,  equal  in  quantity  and  value  as  near  as 
practicable ;    that  an  inventory  and  appraisement  be  made  of  said 
property  after  such  survey,  and  that  F.  A.  Leonard,  notary  public, 
be  appointed  to  make  of  said  property  an  inventory  and  appraise- 
ment after  said  survey,  and  to  partition  the  same  into  four  parts 
equal  in  quantity  and  value  as  nearly  as  practicable.    A.  H.  Leonard 
appealed.    The  plaintiff  and  the  other  owners  of  the  property  pray 
for  an  amendment  of  the  judgment  so  that  the  surveyor  be  ordered 
to  survey  Silver  Lake  tract  into  lots,  blocks,  streets  and  alleys,  as  it 
was  described,  advertised  and  sold  at  public  auction,  and  was  pur- 
chased by  the  parties  to  this  suit,  and  to  make  and  return  a  correct 
and  accurate  map  of  the  survey  to  the  recorder  of  the  parish  for 
registration  in  his  office;   and  they  further  pray  that  the  judgment, 
BO  far  as  it  orders  the  notary  public  therein  named  to  make  an  in- 
ventory and  appraisement  of  the  property,  and  afterward  to  make  a 
partition  of  the  entire]  tract  into  four  separate  parts  or  lots,  be  also 
amended,  and  the  notary  be  ordered  to  make  an  inventory  and  ap- 
praisement of  the  lots  as  represented  or  shown  on  the  map  of  the 
survey  ordered  by  the  judgment,  and  afterward  to  make  a  partition 
of  the  lots  into  four  parts  equal  in  quantity  and  value  if  possible, 
the  inequality  in  the  value  of  the  lots,  if  any,  to  be  compensated  by 
means  of  a  return  of  money.     In  other  respects,  they  pray  that  the 

judgment  be  affirmed. 

All  parties  to  this  suit  seem  to  agree  that  the  partition  as  ordered 
by  the  judgment  appealed  from  is  impractical  in  execution.    The 
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partition  in  kind  is  the  one  contemplated  by  law,  the  exception  be- 
ing that  when  the  property  is  not  capable  of  being  divided,  or  where 
a  great  loss  or  inconvenience  to  the  proprietors  wonld  be  the  result^ 
a  partition  by  licitation  mnst  be  resorted  to. 

The  evidence  in  this  case  shows  that  the  Silver  Lake  tract  is 
speculative  in  valne,  and  that  its  fature  valne  depends  upon  its 
thorough  leveeing  and  drainage  and  reclamation  from  overflow.  By 
a  sale  the  present  owners  would  lose  its  prospective  value,  virhieh 
would  inure  to  the  purchaser  who  could  hold  it  and  improve  it. 

The  testimony  is,  we  think,  conclusive  that  a  public  sale  of  the  en- 
tire tract  would  result  in  great  loss,  the  entire  value  of  the  tract,  to 
the  present  owners.  The  argument  urged  by  defendant,  Leonard, 
that  it  would  be  to  the  advantage  of  the  present  owners  to  hold  it  in 
indivision  and  by  co-operation  reclaim  the  property,  is  withoat 
weight.  No  one  can  be  compelled  to  hold  property  in  common  w^ith 
another  to  await  its  speculative  value,  and  certainly  he  can  not  be 
compelled  to  thus  bold  it  and  contribute  for  its  improvement.  He 
has  a  right  to  demand  a  partition  at  any  time,  and  the  only  issue  to 
be  determined  is  whether  or  not  it  must  be  divided  in  kind  or  by 
licitation.  The  evidence  is  conclusive  that  the  property  can  be 
divided  in  kind. 

It  is  true,  from  the  shape  of  the  property  and  some  portions  being 
more  valuable  than  others,  that  there  is  even  in  this  division  in  kind 
difficulties  to  overcome  in  securing  absolute  equality  among  the  co- 
owners.  But  there  can  be  no  doubt  but  that  the  loes  and  inconve- 
nience would  be  less  than  by  a  public  or  private  sale  of  the  entire 
property. 

The  testimony  shows  that  the  property  can  be  more  equally  di- 
vided and  a  nearer  approach  to  equality  reached  by  having  it  sur- 
veyed into  lots,  streets  and  alleys,  and  a  division  made  from  this 
survey. 

The  learned  judge  of  the  District  Court  refused  to  have  it  thus 
surveyed  and  divided,  as  it  would  be  dedicating, Vithout  the  consent 
of  the  owners,  private  property,  streets  and  alleys  to  public  use. 

But  this  practically  had  already  been  done  by  the  owners  of  the 
property. 

There  had  been  litigation  in  relation  to  the  property  and  fees  were 
due  the  attorneys,  T.  T.  Land  and  A.  H.  Leonard,  plaintiff  and  de- 
fendant.    J.  F.  Utz  was  appointed  the  agent  and  attorney  in  fact 
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of  the  heirs  of  Smith,  the  owners  of  the  property.  The  property 
belonged  to  them  and  they  could  do  with  it  what  they  pleased,  sell 
it  or  dispose  of  it  in  any  form,  mode  or  manner  they  desired,  either 
in  block  or  by  dividing  it  into  lots,  separated  by  streets  and  alleys, 
in  order  to  dispose  of  it  by  parcels  or  lots  more  readily. 

They  selected  this  latter  mode,  and  authorized  their  agent,  by 
pow^er  of  attorney,  to  have  the  Silver  Lake  tract  surveyed  into  town 
lots,  and  to  sell  the  lots  at  private  or  public  sale,  and  after  deduct- 
ing costs  of  survey  and  of  the  sale,  to  pay  to  their  attorneys  one- half 
of  the  remainder  of  the  proceeds  in  payment  of  their  stipulated 
fees. 

The  City  Surveyor,  Wm.  R.  Deval,  was  selected  by  the  agent  to 
make  the  survey,  and  in  strict  conformity  to  the  instructions  given 
the  agent  a  map  was  made  of  the  tract,  showing  the  survey  into 
lots,  blocks,  streets  and  alleys,  corresponding  with  the  survey  of  the 
streets  in  Shreveport  at  their  intersection  with  the  boundary  lines  of 
the  Silver  Lake  tract.  The  map  was  accepted  and  approved  by  the 
agent,  the  heirs,  the  owners  of  the  property  and  the  attorneys.  A 
real  estate  agent  was  employed  to  sell  the  property,  at  public  or 
private  sale,  according  to  the  map  made  by  the  surveyor. 

It  was  advertised  as  divid<^d  into  lots,  blocks,  streets  and  alleys. 
The  agent  and  the  attorneys  agreed  that  in  order  to  prevent  a  sacri- 
fice of  the  property  they  would  bid  $30,000  on  the  first  offering. 

The  defendant  Leonard,  one  of  the  attorneys,  for  himself  and 
other  interested  parties,  bid  the  property  in  for  the  above  sum,  and  it 
was  adjudicated  to  the  heirs  and  the  attorneys — one -half  to  the  heirs 
and  one-half  to  the  attorneys.  They  became  owners  of  the  property 
according  to  the  description  in  the  advertisement,  and  acquired  it  as 
laid  off  into  lots,  blocks,  streets  and  alleys.  Had  other  bidders  ap- 
peared, and  bid  off  each  lot,  they  would  have  acquired  certain  lots  in 
certain  blocks,  fronting  on  certain  streets.  After  this  sale  the  pur- 
chasers can  not  now  deny  and  repudiate  the  description  of  the  prop- 
erty advertised.  The  evidence  discloses  the  fact  that  there  has  been 
some  loss  to  the  property  in  caving  and  washing  into  the  Red  river. 
Another  survey,  conforming  as  near  as  possible  to  the  first,  into  lots, 
blocks,  streets  and  alleys,  is  now  necessary  in  consequence  thereof. 
We  are  of  the  opinion  that  the  judgment  appealed  from,  amended 
as  prayed  for  by  plaintiff  and  other  co-owners  of  the  property,  will 
do  substantial  justice  between  the  parties  to  the  litigation. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgment 
appealed  from  be  amended  so  as  to  order  the  surveyor  therein 
named  to  survey  the  Silver  Lake  tract  into  lots,  blocks,  streets  and 
alleys,  as  it  was  described  and  advertised  and  sold  at  public  auction, 
and  purchased  by  the  parties  to  this  suit ;  and  to  make  and  return  a 
correct  and  accurate  map  of  his  survey  to  the  recorder  of  the  parish 
of  Caddo  for  registration,  and  in  his  office.  And  it  is  further  ordered 
that  the  notary  public  mentioned  therein,  and  ordered  to  make  an 
inventory  and  appraisement  of  the  property,  make  an  inventory  and 
appraisement  of  the  lots  as  represented  and  shown  by  the  map  of  the 
survey  ordered  by  this  judgment,  and  afterward  to  make  a  partition 
of  the  lots  into  four  parts,  equal  in  quantity  and  value  if  possible. 
The  inequality  in  the  value  of  the  lots  to  be  compensated  by  means 
of  a  return  of  money. 

In  all  other  respects  the  judgment  is  affirmed. 


No.  344. 
RoBT.  M.  Sibley  vs.  J.  Frank  Lay. 

"77    g^' 

106    2161  ^i*  ^^^^B  action  for  defaination  aud  malioious  prosecution  the  eyidence  fails  to  es- 

tablish  the  facts  that  the  defendant  acted  with  malice  and  without  probable 


cau8t'. 
HavinK  pleaded  justilieution  the  burden  of  prooi   is  upon  the  defendant  that  he 
acted  upon  probable  cause,  without  malice  and  upon  reasonable  grounds  of 
bflief. 

A  PPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
jl\     WatkinSy  J. 

W.  U.  Richardson y  A,  J.  Murff  and  Joannes  Smith  for  Plaintiff  and 

Appellee : 

On  the  Merits. 

1.  The  only  defeuoes  to  slander  are  a  denial,  Justification  or  confession.  3  An.  68; 
6  An.  779;  14  An.  198,  406: 15  An.  166;  36  An.  469  ;  38  An.  161. 

2.  There  is  no  such  thing  as  half-way  Justification;  hence,  Justification  and  denial 
are  inconsistent.  Townsend's  Libel  and  Slander,  par.  212  and  note;  33  An.  161; 
10  An.  2H1;28  An.  238. 

i.  The  only  defence  In  this  case  is  Justification,  and  the  burden  of  proof  is  all  up- 
on the  defence  to  show  exoneration  from  liability.     34  An.  1265;  36  An.  467;  38 

An.  161. 
.    To  charge  one  with  burglary  is  calculated  to  Injure  and 'damage  one  in  bis 
business  character,  in  the  estimation  of  his  friends  and  in  the  eyes  of  the  pab- 
lic,  and  one  making  such  a  charge  must  know  the  Injurious  effect  It  Is  calcu- 
lated to  produce.    40  An.  423  and  references. 
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To  charge  one  with  barglary  without  good  and  retuonable  grounds  is  within  itself 
s^  legal  Imputation  of  malice  (11  An.  206;  33  An.  914;  38  An.  161),  and  needs  not  be 
proved,  3  L.  207;  25  An.  170. 

Malice  implied,  in  the  use  of  slanderous  words  and  charges,  does  not  mean  ne- 
C€S9arily  a  spite  against  the  individual,  but  it  means  a  wanton  disregard  for  the 
rights  of  others.    36  An.  4€»;  27  An.  214;  16  L.  389;  40  An.  423. 

Injuries  to  one's  feelings,  his  social  standing  and  business  character,  are  legit- 
imate grounds  for  damages.  17  An.  64 ;  19  An.  S22 ;  23  An.  280 ;  38  An.  162. 
The  reasonable  grounds  for  belief,  upon  which  a  probable  cause  must  be  based, 
must  be  supported  by  circumstances  sufHciently  strong  to  warrant  a  cauiiout 
man  in  the  belief  that  the  one  charged  is  guilty.  33  An.  392 ;  41  An.  303.  A  sim- 
ple belief  or  Hupposition  will  not  shield  one.    .%  An.  378:  41  An.  67. 


J.  A .  Snider  and  Wise  <£r  Herndon  for  Defendant  and  Appellant : 

1.  The  slander  charged  in  this  case  consists  in  making  public  statements  that 
plaintiff  was  guilty  of  burglary  and  larceny. 

2.  The  grand  jury  of  this  parish  indicted  this  phtintiff  for  burglary  and  larceny. 

3.  The  slander  became  merged  in  the  prosecution,  and  if  tlie  prosecution  is  not 
actionable,  neither  is  the  slander.    40  An.  374. 

4.  If  not  identical  with  the  action  for  malicious  prosecution.  It  is  germane  to  it 
and  resembles  It.     33  An.  1266. 

.*>.  In  an  action  for  slander  or  for  malicious  prosecution,  the  plaintiff  must  prove, 
(a)  that  there  was  no  probable  cause  for  the  accusation,  or  for  the  prosecu- 
tion: (6)  that  it  was  actuated  by  malice;  (r)  that  he  has  sustained  damage 
thereby.  All  these  must  exist,  and  the  burden  of  proof  is  upon  the  plaintiff. 
3  R.  17:  9  H.  240;  8  An.  12  and  130;  10  An  537;  12  An.  333;  13  An.  274;  16  An.  3;  33  An. 
915  and  1268;  34  An.  1147. 

«i.  Probable  cause  does  not  depend  oa  the  aictual  state  of  the  case  in  point  of  fact, 
but  upon  the  honest  and  reasonable  belief  of  the  prosecution.  However  inno- 
cent the  plaintiff  may  have  been  of  the  crime  charged,  it  is  enough  for  defend- 
ant to  show  that  be  had  reasonable  grounds  for  believing  him  guilty  at  the 
time  the  charge  was  made.    Ibid. 

7.     An  actiuittal  Is  not  proof  of  want  of  probable  cause.    Ibid. 

H.  Actions  like  this  are  not  favored  by  the  law.  and  must  be  cautiously  enter- 
tained     3  R.  20;  15  An.  605 :  40  An:  375 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  This  is  a  suit  for  damages  for  defamation  of  char- 
acter. The  plaintiff  alleges  in  his  petition  *'that  J.  F.  Lay,  being  in- 
stigated by  malice  against  petitioner  and  in  wanton  disregard  of  all 
social  duty,  and  with  the  view  to  defame  petitioner  and  to  bring  him 
into  disrepute  and  dishonor,  did  falsely,  maliciously  and  publicly,  at 
divers  times  and  to  divers  persons,  accuse  your  petitioner  of  being 
implicated  in  breaking  and  entering,  on  or  about  April  80,  1889,  the 
store  house  of  the  said  Lay  at  Borden  Station,  in  the  parish  of  Bos- 
sier, with  intent  to  steal." 
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The  defendant,  Lay,  for  answer,  pleads  jastification  and  want  of 
malice. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for  $500  dam- 
ages, from  which  the  defendant  appealed. 

Having  admitted  that  he  made  the  charge,  the  burden  of  proof 
that  he  acted  upon  probable  cause,  in  honest  belief,  based  upon  rea- 
sonable grounds,  rests  upon  the  defendant.  34  An.  1265;  36  An^ 
461;    38  An.  161. 

The  defendant's  stire  was  broken  into  on  April  30,  1889.  He 
charged  the  plaintiff,  a  former  clerk,  with  having  committed  the 
burglary  and  larreny  in  conjunction  with  others.  These  declarations 
were  made  openly  and  publicly,  and,  although  a  criminal  prosecu  - 
tion  was  not  instituted  for  some  months  afterward,  the  charges  were 
made  in  the  course  of  investigation  to  ascertain  the  guilty  parties. 
It  was  the  defendant's  store  which  was  entered,  and  it  would  be  un- 
reasonable to  suppose  that,  in  conducting  the  investigation,  he 
should  keep  absolutely  silent  as  to  the  person  to  whom  the  evidence 
would  point  as  the  guilty  party.  A  term  of  court  intervened  with- 
out the  fact  of  the  burglary  being  brought  to  the  attention  of  the 
grand  jury,  and  in  the  meantime  no  affidavit  had  been  made  before 
a  justice  of  the  peace  denouncing  the  plaintiff  for  having  committed 
the  crimes  of  burglary  and  larceny.  Some  months  afterward,  in  the 
month  of  February  following,  after  the  institution  of  this  suit,  the 
defendant  brought  the  matter  to  the  attention  of  the  g^and  jury,  and 
a  bill  was  found  against  plaintiff  for  breaking  into  defendant's  store. 
The  plaintiff  was  tried  and  acquitted.  The  slander  thus  became 
merged  in  the  prosecution,  and  if  the  prosecution  is  not  actionable, 
neither  is  the  slander.     Dearmond  vs.  St.  Amant,  40  An.  374. 

In  the  case  just  referred  to,  as  in  the  case  at  bar,  the  defendant 
moved  cautiously,  and  refused  to  prosecute,  although  urged  to  do  so 
by  the  district  attorney,  until  he  had  made  further  investigation  into 
the  charge  urged  against  him  by  the  plaintiff.  We  do  not  think  the 
delay  in  bringing  the  offense  to  the  attention  of  the  grand  jury  can 
be  urged  as  a  part  of  the  proof  of  the  want  of  justification  and  malice 
in  the  alleged  defamation.  The  civil  suit  was  tried  after  the  acquittal 
of  the  plaintiff,  which  resulted  in  a  mistrial.  At  a  subsequent  trial 
there  was  the  verdict  and  judgment  for  the  plaintiff  which  was  ap- 
pealed to  this  court. 
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We  have  carefully  reviewed  the  teBtimony  in  the  record.  We  are 
convinced  that  the  defendant  acted  without  malice,  and  from  an 
honest  belief  based  upon  reasonable  grounds.  Vinas  vs.  Ins.  Co., 
33  An.  1266. 

The  defendantjWhen  informed  of  the  burglary  in  the  morning,  made 
an  immediate  examination.  From  the  window  where  the  entry  into 
the  store  was  made  he  saw  footprints  leading  directly  to  the  house 
occupied  by  the  plaintiff.  The  plaintiff  admitted  that  one  of  the 
footprints  was  probably  made  by  him,  as  he  had  been  to  the  store 
the  evening  before  to  a  rubbish  pile  to  get  kindling  wood.  The  foot- 
print was  of  the  size  of  defendant's  foot,  and  made  by  a  shoe  or  boot 
square  toed,  which  he  wore. 

The  defendant  had  seen  the  plaintiff  the  evening  before  at  the 
rubbish  pile,  but  a  rain  had  intervened  which  would  have  obliterated 
the  track  then  made.  He  had  good  reason  to  believe  that  the  track 
was  made  by  the  plaintiff,  although  he  may  have  made  a  second 
visit,  after  the  rain,  to  the  rubbish  pile.  He  was  told  by  a  negro, 
whose  testimony  and  character  were  unimpeached,  that  the  night 
before  he  had  seen  the  plaintiff  with  two  negroes,  with  tools,  going 
to  the  store.  The  negro  witness  may  have  been  and  probably  was 
mistaken ;  the  footprints  may  have  been  made  after  the  rain  by  the 
plaintiff  in  going  to  the  rubbish  pile.  But  the  defendant  had  a  reason- 
able ground  of  belief  that  the  tracks  he  discovered  were  those  of  the 
burglars,  and  the  statement  of  the  negro  witness  was  true.  Under 
these  circumstances,  having  a  reasonable  ground  to  believe  that  the 
plaintiff  had  committed  the  burglary  from  facts  coming  to  his  knowl- 
edge in  the  course  of  an  honest  investigation  to  find  out  the  guilty 
parties,  therecan  be  no  malice  imputed  to  him. 

It  was  the  duty  of  the  defendant  to  make  the  investigation.  It  was 
his  duty  to  repeat  the  facts  to  the  grand  jury  and  institute  a  judicial 
investigation. 

The  grand  jury  found  an  indictment  for  the  offence  against  the 
plaintiff.  The  facts  were  such  that  this  grand  inquest  found  it 
necessary  to  put  him  upon  his  trial.  This  public  accusation  is  evi- 
dence, at  least,  that  the  defendant  had  reasonable  ground  for  charg- 
ing the  plaintiff  with  having  entered  his  store  in  the  night-time. 

The  plaintiff  was  undoubtedly  innocent  of  the  crime.  A  jury  gave 
him  a  trial  and  acquitted  him.     But  the  failure  to   convict  is  not 
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evidence  of  malice  or  want  of  probable  cause  on  the  part  of  the  pro- 
secutor.    34  An.  1268. 

The  plaintiff  has  been  unfortunate,  and  he  has  und3ubtedly  suf- 
fered a  wrong,  and  has  been  the  victim  of  unfortunate  circum- 
stances, which  have  appeared  against  him,  '^and  for  him  to  be  com- 
pelled to  bear  it  without  redress  is  indeed  a  hardship,  but  it  is  one 
of  those  sacrifices  which  the  individual  is  requested  to  make  to  the 
interest  of  society.  It  is  not  only  the  lawful  right,  but  the  civil  duty  of 
every  citizen  to  set  on  foot  criminal  proceedings  whenever  he  believes 
honestly  and  on  reasonable -grounds  that  a  crime  has  been  com- 
mitted. The  social  interests  require  and  the  law  invites  him  thus  to  aid 
the  State  in  the  discovery  and  punishment  of  crime,  and  it  would  be 
equally  unjust  and  impolitic  to  make  him  a  guarantor  of  the  success 
of  the  prosecution  or  to  make  its  failure  an  actionable  wrong." 
Dearmond  vs.  St.  Amant,  40  An.  874. 

The  record  fully  satisfies  us  that  the  defendant  acted  throughout 
in  good  faith  from  honest  motives,  on  probable  and  reasonable 
grounds,  without  malice  express  or  implied. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled  and  set  aside,  and  that  there 
be  now  judgment  in  favor  of  defendant,  rejecting  the  demand  of 
plaintiff  at  his  costs  in  both  courts. 


No.  319. 
Merchants  and  Farmers  Bank  vs.  R.  N.  McKellar. 

The  first  trial  having  resulted  In  a  verdict  for  defendant, 

Plaintiff  moved  for  a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence. 

It  was  not  error  In  the  judge  to  grant  the  motion. 

The  written  reason  containing  statement  of  the  court  that  Its  charge  was  not  suf- 
ficient and  explicit  on  one  of  the  issues  of  the  ease  did  not  preclude  the  court 
from  exercising  its  discretion  to  grant  a  new  trial. 

The  dissatisfied  party  could  not  make  the  Incompleteness  of  the  charge  a  ground 
of  application  for  a  new  trial,  not  having  excepted,  but  the  judge  could  not  be 
thereby  prevented  from  having  a  verdict  corrected  which  was  contrary  to  the 
law  and  evidence. 

The  creditor  who  takes  an  attachment  on  a  debt  not  due  must  take  oath  to  the 
existence  of  the  debt  and  to  one  of  the  requisites  contained  In  the  G.  P.  240,  but 
need  not  swear  that  "said  debtor  Is  about  to  remove  his  property  out  of  the 
State  before  said  debt  becomes  due,  for  to  the  conjunctive  phrase  "  and  more- 
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over  swears,"  of  Section  7  of  the  Act  of  1826, "  or  swears,"  was  substituted  in  the 

Revised  Code  of  Practice  of  1870. 
The  case  of  Scligman  vs.  Riginaiden,  37  An.  722,  is  authority  in  ho  far  as  it  is  held 

that  a  mortgage  granted  by  a  debtor  in  good  faith,  to  one  of  his  creditors,  is  not 

a  ground  for  attachment. 
A  charge  of  the  courtjbeing  correct  as  a  whole,  is  not  construed  as  having  operated 

to  the  prejudice  of  the  party  cast,  and  as  vitiating  a  verdict,  because  the  judge. 

In  instructing  the  Jury  in  reference  to  one  of  the  issues  of  the  case,  suggested* 

hypothetically,  an  unavoidable  inference. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor  J  J. 


Farrar,  Jonas  <fr  Kruttschnitt  and  Wise  &  Hemdon  for  Plaintiff  and 
Appellee : 

1.  Under  Article  242  of  the  Code  of  I'ructlce,  it  Is  not  necessary  for  a  creditor  who 
takes  an  attachment  on  a  de1>t  not  due,  in  addition  to  the  grounds  mentioned 
in  Article  240,  to  &wear  that  the  debtor  is  about  to  remove  his  property  out  of 
the  .State  before  the  debt  becomes  due.  Section  7  of  the  Act  of  1826  has  been 
fundamentally  modified  by  the  n'vision  of  the  code,  and  the  words  "and 
moreover  swears  "  have  been  therein  stricken  out  and  the  words  "  or  swears  " 
substituted,  changing  a  conjuuetive  sentence  into  a  disjunctive  sentence. 

2.  The  syllabus  of  the  case  of  Seligman  vs.  Kigmalden,  27  An.  722,  is  not  supported 
by  the  body  of  the  decision,  and  the  di>ctrine  stated  in  the  syllabus  is  not  the 
law  of  Ix>uisiana. 

3.  In  examining  the  charges  given  and  excepted  to,  the  whole  scope  and  bearing 
of  the  charge  must  be  taken  together.  Magnlac  vs.  Thompson,  7  Pet.  348;  Con- 
gress and  Kmpire  Springs  Co.  vs.  Kdgar,  !W  U.  S.  645. 

4.  It  is  not  enough  for  a  party  who  desires  the  reversal  of  a  judgment  to  show 
error  therein  ;  he  must  show  error  to  his  prejudice.  Ealer  vs.  Freret,  11  An.  466; 
Railroad  Company  vs.  Smith,  21  Wall.  261 ;  Packet  Company  vs.  Clough,  20  Wall. 
542;  Blackwell  vs.  Patten,  7  Cranch,471;  Campbell  vs*.  Pratt;  2  Pet..sr>4;  Greenleaf 
vs.  Birth,  5  Pet.  132;  McMecken  vs.  Webb,  6  How.  21*2;  Chandler  vs.  Von  Roeder, 
24  How.  221 ;  Grand  Chute  vs.  Winegar,  16  Wall.  .sr>5;  Cavazos  vs.  Trevino,  6  Wall. 
773;  Philpot  vs.  Gruninger,  14  Wall.  .'>70;  Chicago  Railway  Company  vs.  Ross,  112 
U.  5.  377;  3  N.  S.  509,  r>41  and  5H2;  7  N.  S.  148;  ?)  Louisiana,  sno;  14  Louisiana.  381;  5 
An.  43;  9  An.  197:  14  An.  727. 

6.  Where  three  separate  and  distinct  grounds  of  attachment  are  averrt'd,  and  the 
Judge's  charge  covers  all  three,  an  exception  Is  taken  to  the  judge's  charge  to 
only  two  of  the  grounds,  and  nothing  in  the  bill  of  exceptions,  and  the  record 
goes  to  show  that  no  evidence  was  adduced  to  support  the  third  ground,  or  not 
enough  evidence  adduced  to  entitle  the  plaintiff  to  a  verdict  on  such  ground 
alone,  error  In  the  charge  of  the  Judge  as  to  the  two  grounds  will  n<it  justify  a 
reversal  of  the  verdict  of  the  Jury,  becau.se,  won  constat,  that  the  verdict  of  the 
Jury  was  based  entirely  upon  the  grounds  to  which  no  exception  Is  taken,  and 
the  presumption  in  the  appellate  court  Is  that  the  Judgment  in  the  court  below 
is  correet. 

6.  This  presumption  will  be  rigidly  enforced  against  a  litigant  who  delibt'rately 
leaves  all  of  the  evidence  out  of  the  record  and  brings  up  a  vanv  upon  technical 
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bills  of  exception  taken  at  the  trial.    The  bills  of  exception  or  the  record  musit 
clearly  demonHtrate  that  the  errors  complained  of  below  were  vital  to  the  case,' 
and  that  the  verdict  and  Judfnnent  would  have  boon  otherwise  if  the  erroni 
complained  of  had  not  been  committed. 

7.  In  an  attachment  suit  where  defendant  reconvenes  for  damaf^es  upon  the 
)?round  that  the  attachment  is  IlleKul  and  he  hai»  been  Injured  thereby,  the 
maintenance  of  the  attachment  of  itself  disposes  of  the  whole  reconventional 
demand,  and  If  the  court  finds  no  error  In  that  part  of  the  record  relative  to 
the  validity  of  the  attachment,  they  can  not  reverse  and  remand  for  errors 
relative  to  defendant's  claim  for  damages  Krowing  out  of  tlie  attachment. 

8.  The  charge  uf  the  Judge  that  the  invalid  attachment  of  a  solvent  partner's  in- 
terest in  a  commercial  tlrm  did  not  dinaolve  the  firm  is  a  correct  exposition  of 
the  law.  Article  2823  refers  only  to  the  seizure  and  sale  of  an  individual  part- 
ner's Interest  under  final  process,  and  not  to  the  seizure  thereof  under  a  pre - 
liminarv  writ. 


Land  &  Land  and  Bell  &-  Randolph  for  Defendant  and  Appellant : 

1.  The  first  trial  of  this  case  having  resulted  in  a  verdict  for  the  defendant,  on  a 
written  charge,  which  was  not  excepted  to  by  plaintiff,  nor  additional  instruc- 
tions asked  by  counsel,  and  plaintiff  having  moved  for  n  new  trial  on  the  sole 
ground  that  the  verdict  was  contrary  to  the  law  and  the  evidence,  it  was  error 
in  the  Judge  to  grant  a  new  trial  for  the  reason  that  in  his  opinion  bis  charge 
was  not  sufficiently  full  and  explicit  cm  the  issues  of  the  case.  C.  P.  SIT;  5  R.213 
The  order  was  interlocutory  and  duly  excepted  to,  and  its  correctness  is  revlsa- 
ble  on  appeal  from  final  Judgment.    H.  D.  2,  p.  i«7,  new  trial.  No.  1. 

2.  In  case  of  a  debt  not  due,  the  creditor  must  not  only  make  oath  to  the  existence 
of  the  debt  and  to  one  of  the  re<iui.sltes  contained  In  (\  P.,  Art.  240.  but  mast, 
moreover,  swear  that  •'  said  debtor  is  about  to  remove  his  property  out  of  the 
state  before  said  debt  becomes  due."  See- amendment  of  1826;  decisions  on 
same  prior  to  1870;  Sec.  104,  Revised  statutes  of  1870;  C.  P.  24,1  and  244.  The  word 
"or"  preceding  the  word  **  swears"  in  Article  244  is  a  clerical  or  typographical 
error,  and  makes  neither  grammar  nor  sense,  and  leads  to  the  absurd  conclu- 
sion that  an  affidavit  sufficient  in  law  for  an  attachment  when  ihe  dfbt  is  due 
is  sufllcicnt  when  the  debt  u  not  due,  and  that  a  creditor  in  the  latter  case  may  also 
attach  on  making  oath  that  a  debtor  is  about  to  remove  his  property  out  of  the 
State  before  the  debt  becomes  due,  without  swearing  to  any  of  the  recjuisltes  con- 
tained In  Articles  240  or  24;^.  Article  244  is  ambiguous,  if  not  absurd,  and  its  true 
meaning  may  bo  sought  by  examining  the  context,  laws  in  part  ma/^ria,  the  reason 
and  spirit  of  the  law,  judicial  construction,  and  if  the  letter  leads  to  an  absurd 
conclusion,  it  must  be  rejected.  C.  C  l;MH;  H.  D.  1,  p.  784,  No.  3.  The  legislation 
of  1S70.  *'so  far  as  it  affects  this  code  (C.  P.),  was  merely  revisory,  with  very 
little  revision,  and  it  can  not  be  construed  as  if  it  went  on  the  statute  book  then 
for  tlie  first  time."  Yale  &  Howling  vs.  Cole,  ai  An.  687.  In  that  case  the  court 
read  the  tti;ct,  "exceeding  one-half,"  in  Article 246,  as  meaning  "exceeding  by 
one-half."    There  was  error  in  the  charge  of  the  Judge  on  this  point. 

8.  The  doctrine  :uinounced  in  the  syllabus  of  case  of  Seligman  vs.  Rigmaiden,  37 
An.  722,  is  the  f/fci*/V>n  of  the  Supreme  Court,  has  the  authority  of  precedent, 
until  overruled,  and  it  was  error  in  the  district  Judge  to  charge  the  Jury  to  dis- 
regard the  same. 
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4.  Ik  was  error  in  the  district  judge  to  charge  the  Jury  that  they  would  be  Justilled 
in  Undiiig  an  intent  to  dtrfraud  from  certain  facts,  if  found,  when  said  facts 
might  be  consistent  with  an  honest  intent,  and  where  the  presumption  to  be 
<lruwn  is  not  a  presumption  of  law,  but  of  fact,  from  all  the  evidence  before  the 
jury.  Tho  Judge  had  no  legal  right  to  express  an  opinion  in  such  a  case.  14  An. 
139.  An  erroneous  Instruction  can  not  be  corrected  simply  by  another  instruc- 
tion which  8tate<9  the  law  accurately.  It  should  be  formally  withdrawn.  36 
An.  204. 

^.  It  was  error  to  refuse  to  charge  the  Jury  that  u  seizure  by  attachment  of  a 
partner's  interest  in  a  commercial  firm  necessarily  throws  the  firm  into  liquida- 
tion, and  dis-solves  the  firm  if  tho  seizure  be  legal.  C.  C.  2823;  11  R.  13B;  6  An. 
704:  14  An.  108. 

<1.  It  was  error  to  charge  tlie  Jury  that  "  loss  of  profits  '  is  not  an  element  of  actual 
damages.  33  An.  6. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  sued  defendant  to  recover  the  sum  of 
$11,328.69,  of  which  $5000  was  at  the  time  due,  and  $6328.69  became 
due  some  time  after  the  suit  had  been  filed. 

He  also  in  the  suit  obtained  an  attachment  and  seized  defend- 
ant's  property,  alleging  the  grounds  contained  in  paragraphs  4  and 
5  of  Art  240  of  the  Code  of  Practice. 

Two  days  after  the  suit  had  been  filed,  and  the  attachment  had 
issued,  that  portion  of  the  debt  actually  due  was  paid  by  the  defend- 
ant. The  balance,  $6328.69,  was  paid  at  maturity,  about  a  month 
and  a  half  after. 

The  defendant  on  trial  filed  the  plea  of  payment,  and  presented  a 
motion  to  set  aside  the  attachment  on  the  ground  that  the  plaintiff's 
allegations  in  his  petition,  and  his  affidavit  for  an  attachment,  were 
not  true,  and  that  the  attachment  was  illegally,  unlawfully  and  ma- 
liciously obtained. 

He  pleaded  in  reconvention  for  damages  in  the  sum  of  $37,000. 
The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  ver- 
dict for  the  defendant  for  $7600. 

New  Trial. 

The  plaintiff  moved  for  a  new  trial,  alleging  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 

The  district  judge  granted  a  [new  trial  for  reasons  assigned  in  a 
written  opinion,  in  which  it  is  stated  that  the  second  ground  for  at- 
tachment presents  an  issue  which  may  not  have  been  sufficiently 
considered  by  the  jury  in  making  up  its  verdict. 
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The  district  jadge  expresses  the  conclasion  in  this  opinion  that  he 
had  not  sufficiently  instracted  the  jury  in  his  charge  touching  this 
issue,  and  it  resulted  in  the  jury  not  having  given  it  sufficient  con- 
sideration. 

After  the  new  trial  had  been  granted  the  defendant  reserved  a  bill 
of  exceptions  to  the  court ^s  action. 

In  support  of  this  bill  defendant  says  that  the  verdict  was  set  aside, 
not  because  it  was  contrary  to  the  law,  as  charged  by  the  court  and 
tlie  evidence  adduced,  but  because  after  verdict  the  judge  came  to 
the  conclusion  that  he  had  failed  to  charge  the  jury  as  fully  as  he 
might  have  done  on  the  trial  of  the  cause. 

That  the  reasons  for  granting  the  new  trial  could  not  have  been 
urged  by  plaintifiP,  for  a  party  dissatisfied  ^ith  the  charge  must  re- 
quire the  judge's  opinion  in  writing  and  except  to  it  before  the  jury 
retires. 

That  unless  excepted  to  in  due  time  the  charge  can  not  be  made 
a  ground  for  a  new  trial. 

That  although  a  trial  judge  has  certain  discretion  in  matter  of 
granting  new  trials,  it  is  a  legal  discretion  which  should  not  be  ex  - 
ercised  when  litigants  are  not  permitted  to  ask  relief. 

That  the  verdict  should  be  reinstated,  all  subsequent  proceedings 
annulled  and  the  case  remanded  for  further  proceeding.  These  are 
the  grounds  of  complaint  and  the  relief  sought  by  defendant. 

The  district  judge  concluded  that  the  verdict  was  contrary  to  the 
law  and  the  evidence. 

He  exercised  a  discretion  with  which  he  is  entrusted  in  granting 
the  new  trial. 

The  incompleteness  of  the  charge  and  the  failure  on  the  part  of 
counsel  to  object  on  that  ground  do  not  preclude  him  from  setting 
aside  the  verdict,  should  he  conclude  that  it  is  contrary  to  the  law 
and  the  evidence. 

The  verdict  was  illegal ;  it  was  stated  by  the  judge  that  the  jury 
had  not  sufficiently  considered  an  important  issue. 

Though  the  plaintiff  had  not  objected  to  the  charge,  the  court  a 
qua  could  have  the  finding  reconsidered  by  granting  a  new  trial. 

The  insufficiency  of  a  charge  will  not  justify  the  error  of  a  jury. 

The  question  does  not  come  to  us  as  it  was  presented  to  the  court 
in  the  case  of  Penn  vs.    Collins,   5  R.  213   (relied  upon  by  the  de- 
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f  endant) ,  in  which  it  was  held  that  a  party  disBatisfied  with  the  charge 
must  require  the  judge's  opinion  in  writing  to  except  to  it  before 
the  jury  retires;  it  can  not  be  done  afterward. 

The  issue  is  not  one  growing  out  of  an  application  for  a  new  trial, 
because  of  misleading  charge  to  which  counsel  failed  to  object,  but 
relates  to  a  verdict  the  judge  in  his  discretion  determiued  was  con- 
trary to  law  and  evidence. 

Creditor's  Oath  for  Attachment. 

On  the  second  trial  the  court,  in  a  written  charge,  instructed  the 
jury  that  in  case  of  a  debt  not  due  the  creditor  need  only  take  oath 
to  one  of  the  requisites  contained  in  Art.  240,  C.  P. 

To  this  portion  of  the  charge  the  defendant  reserved  a  bill  of  ex- 
ception, on  the  ground  that  the  creditor  must  moreover  swear 
'*  that  said  debtor  is  about  to  remove  his  property  out  of  the  State 
before  said  debt  becomes  due,"  and  refers  to  Art.  244,  R.  S.,Sec.  104. 

Prior  to  the  re-enactment  by  the  Legislature  of  the  Revised  Code 
of  Practice  of  1870,  an  affidavit  for  an  attachment  sued  out  upon  a 
debt  not  due  was  defective,  if  it  did  not  state  that  the  debtor  was 
about  to  remove  his  propeifty  out  of  the  State  before  the  debt 
became  due. 

By  Art.  244  of  the  Revised  Code  of  Practice,  the  words  '*  or 
swears"  are  substituted  to  **  and  moreover  swears." 

It  is  contended  that  the  word  '<  or  "  in  the  article  is  a  typograph- 
ical or  clerical  error,  and  that  the  sentence  is  dependent  upon  and 
but  a  continuation  of  the  sentence  preceding. 

In  short,  that  the  law  has  not  been  amended  nor  changed  by  the 
-disjunctive. 

The  meaning  of  *'  or  "  in  the  sentence  can  not  be  departed  from 
without  reading '' and"  in  the  article,  and  without  considering  as 
not  repealed  two  words,  **  and  moreover,"  to)  which  it,  "or,"  was 
substituted  in  the  re-enactment  of  the  Code  of  Practice. 

Under  the  rules  which  are  laid  down  in  the  construction  of  statutes 
^<or"  and  "and"  are  not  treated  as  interchangeable,  unless  the 
intention  requires,  and  in  deference  to  the  context. 

With  reference  to  intent:  "and  moreover"  were  not  only  the 
words  of  the  law,  but  in  a  number  of  cases  prior  to  the  adoption  of 
the  Revised  Code  of  Practice  the  court  held,  under  the  require- 
ment of  Act  of  1826,  that  to  maintain  his  attachment  a  creditor  must 
60 
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moreover  swear  ''  that  said  debtor  is  about  to  remove  his  property 
out  of  the  State  before  said  debt  becomes  due."  Kleinorth&  Oohen 
vs.  Klingenders,  14  An.  96;  Friedlander  vs.  Myers,  2  An.  920;  Tnch 
vs.  Wright,  8  R.  428 ;  MUlaudon  vs.  Foucher,  8  L.  583. 

There  was  nothing  dubious  about  the  decisions  nor  about  the  law* 
It  was  well  known. 

In  the  enactment  the  requirement  to  obtain  an  attachment  when 
the  debt  is  not  due  was  changed,  nevertheless,  as  already  stated. 

The  most  latitudinarian  construction  would  not  sanction  the  inter- 
change of  <<or"  for  ^*  and  moreover"  in  an  article  of  the  Code  of 
Practice,  in  the  construction  of  which  strict  meaning  should  not  be 
departed  from.  We  would  not  feel  justifiable  in  substituting  the 
stricken  out  conjunctive  phrase  ^<  and  moreover  "  to  the  disjunctive 
"  or  "  in  a  Code  of  Procedure. 

Crbditors  Endeavor  to  Obtain  a  Mobtqaqe. 

The  defendant  reserved  a  bill  of  exceptions  to  the  part  of  the 
charge  which  reads : 

'^  I  am  induced  to  instruct  you  on  this  point  because  defendant 
contends  that  admitting  for  argument  that  he  did  intend  to  give  an 
unfair  preference  to  some  creditors  by  granting  them  special  mort- 
gages, nevertheless  the  plaintiff  can  not  make  such  preference  legal 
ground  for  attachment,  for  the  reason  that  they,  themselves,  en- 
deavored to  obtain  from  him  a  special  mortgage  to  secure  their 
claim  a  very  short  time  before  they  attached." 

'<The  case  of  Seligman  vs.  Rigmaiden,  37  An.  722."  "But  this 
decision  applies  only  to  the  case  where  the  giving  of  an  unfair  pref- 
erence is  the  sole  ground  for  the  issuance  of  the  attachment,  as  was 
the  fact  in  that  case. 

'*  I  do  not  think  that  the  court  in  that  case  intended  to  establish 
the  law  as  stated  in  the  syllabus." 

The  record  does  not  include  the  note  of  evidence,  for  this  cause^ 
comes  up  for  review  on  bills  of  exception,  whereby  it  is  shown  that 
prior  to  the  institution  of  the  suit  plaintiff,  through  one  of  its  officers,, 
asked  the  defendant  to  execute  a  mortgage  for  the  amount  due. 

The  defendant  contends  that  this  case  is  absolutely  similar  to  the 
Seligman  vs.  Rigmaiden  case,  which  involves,  it  is  said,  a  question 
of  law  more  particularly  stated  in  the  syllabus,  while  the  opinion, 
presents  a  question  of  fact  of  intent  to  defraud. 
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For  obyiooB  reasons  we  will  not  discoss  a  proposition  as  stated  in 
a  syllabiis  as  establishing  a  principle  of  law. 

The  conrt  held  in  the  body  of  the  opinion  that  a  mortgage  granted 
bj  a  debtor,  in  good  faith,  to  one  of  his  creditors,  is  not  of  itself  a 
ground  of  attachment. 

In  discussing  the  facts,  the  court  sharply  refers  to  a  demand  as 
made  by  the  plaintiffs  of  the  defendants  for  a  mortgage,  to  be  accom- 
panied with  an  engagement  to  buy  only  from  them. 

This  demand  was  not  the  controlling  issue  of  the  case ;  it  was  at 
most  an  incident  which  played  no  important  part  in  the  decision. 

There  is  a  difference  between  these  cases,  even  with  reference  to 
the  demand  for  a  mortgage. 

There  is  no  evidence  before  ns  to  sustain  the  contention  that  the 
defendant  in  the  case  we  are  now  considering  was  insolvent  at  the 
time  he  was  asked  to  execute  a  mortgage. 

There  is  no  proof  of  the  date  of  the  request  for  a  mortgage. 

The  Entirb  Chaboe. 

The  defendant  urges  that  '*  there  was  error  in  the  charge,  in  that, 
after  correctly  Instructing  the  jury,  that  the  intent  to  defraud  was 
the  crucial  question  to  be  determined  from  all  the  facts  and  circum- 
stances of  the  case,"  the  judge  added,  as  follows:  *  *  *  *  * 
^'  If  you  find  that  these  alleged  mortgages  were  g^ven,  not  to  secure 
a  pre -existent  indebtedness,  but  to  enable  the  defendant  to  raise 
money,  and  that  in  fact  no  money  was  advanced  by  the  mortgagees, 
but  in  the  place  of  money  notes  drawn  to  the  order  of  and  endorsed 
by  defendant  were  executed  and  retained  by  him  so  as  to  enable  him 
to  have  them  discounted,  or  placed  beyond  the  reach  of  his  credi- 
tors by  mere  delivery  with  endorsement  to  other  persons,  you  would 
be  justified  in  concluding  that  defendant's  intent  was  to  place  his 
property  beyond  the  reach  of  his  creditors,  especially  if  you  should 
h3  satisfied  that  the  defendant  was  so  embarrassed  pecuniarily  as 
to  unable  him  to  obtain  relief  from  any  source." 

The  objections  of  defendant  are  summed  up  by  the  proposition 
that  an  instruction  should  not  be  g^vea  which  might  be  understood 
by  the  jury  as  Intimating  the  opinion  of  the  judges  upon  the  facts  of 
the  case. 

Its  correctness  does  not  admit  of  question. 
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The  charge  is  lengthy;  taken  as  a  whole  it  was  a  fair  presentation 
of  the  law  applicable  to  the  case. 

If  we  limit  oar  analysis  to  the  lines  quoted  we  do  not  discover  any 
reference  to  the  facts  improperly  saggestingto  the  jury  the  opinion 
of  the  court. 

The  instruction  may  be  resolved  into  the  following: 

If  the  mortgage  was  not  given  to  secure  a  pre-existing  indebted- 
ness: 

If  it  was  executed  to  enable  defendant  to  raise  money : 

If  no  money  was  advanced  by  the  mortgagees,  but  notes  "were 
so  made  as  to  enable  the  debtor  to  have  them  discounted  or  placed 
beyond  the  reach  of  his  creditors  by  mere  delivery — ^you  would  be 
justified  in  concluding  that  defendant's  intent  was  to  place  his  prop- 
erty beyond  the  reach  of  his  creditors,  especially  if  the  debtor  is  em- 
barrassed pecuniarily. 

Such  an  instruction  in  a  charge,  continuing  previous  instructioii  of 
law  applying  to  the  cause  of  plaintiff  and  to  that  of  the  defendant, 
is  not  misleading  and  such  as  will  vitiate  a  verdict. 

The  inference  is  unavoidable  when  considered  with  the  other 
portions  of  the  charge. 

Any  other  inference  would  not  only  be  a  departure  from  the  law, 
but  utterly  unreasonable. 

The  issues  relate  to  the  reconventional  demand. 

The  main  action  was  disposed  of  by  the  payment  of  the  debt  after 
suit  had  been  brought. 

The  intent  of  a  debtor  in  mortgaging  or  disposing  of  his  property 
must  be  taken  as  made  evident  by  the  fact  about  the  time  the  mort- 
gage was  executed. 

We  have  no  reason  to  conclude  that  the  jury  did  not  correctly  ap- 
preciate and  decide  all  questions  of  facts  of  the  case,  which  facts  are 
not  of  record  on  appeal,  or  that  the  court  exceeded  its  authority  in 
the  explanation  of  the  law  to  the  jury. 

The  verdict  of  the  jury  and  the  judgment  of  the  court  are  afl^med 
at  the  cost  of  defendant  and  appellant. 
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Ths  State  bx  bbl.  MaiiOY  Long  et  al.  vs.  Jackson  Sikes,  Justice: 

OP  THE  Peace. 

Act  112  Of  1S80,  relatiye  to  public  roads,  confers  civil  Jurisdiction  on  the  luaKiH- 
irate'fl  court 

Suit  may  be  brought  and  Judgment  obtained  on  a  demand  for  the  amount  imposed 
on  persons  neglecting  or  refusing  to  work  on  the  public  road. 

Bat  the  Justice  of  the  peace  has  no  authority  to  proceed,  as  in  a  criminal  case,  to 
receive  affldayits,  issue  warrants  of  arrest,  and  render  Judgment  of  imprison- 
ment against  delinquents. 

A  PPEAL  from  the  Second  District  Court,  Parish  of  Webster. 
1\     Watkins,  J. 


L.  K.  Watkins  for  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant,  justice  of  the  peace,  on  the  affidavit 
of  a  resident  of  the  parish,  issued  a  warrant  and  caused  the  relators 
to  appear  before  him. 

They  were  proceeded  against  as  in  a  criminal  proceeding,  and 
each  was  condemned  to  pay  $4  for  failing  to  work  two  days  on  the 
public  roads,  and  in  default  of  payment  they  were  ordered  to  be  im- 
prisoned one  day. 

The  relators  allege  that  the  judgments  were  rendered  without 
citation  and  without  allowing  them  to  answer.  That  the  proceed- 
ings and  the  judgments  were  in  criminal  cases,  wherein  the  justice 
bad  no  jurisdiction,  and  his  proceedings,  if  conducted  civilly,  were 
without  demand  and  the  judgments  nullities. 

They  applied  for  a  writ  of  certiorari  to  have  the  record  and  pro- 
ceedings reviewed  and  the  judgments  avoided  and  annulled. 

In  compliance  with  a  preceding  order  copies  of  proceedings  and 
records  of  the  cases  were  filed  before  this  court.  They  prove  the 
correctness  of  relator's  allegations  in  his  petition  for  a  certiorari. 

The  purpose  of  the  magistrate  was  to  enforce  Act  112  of  1880  and 
the  ordinance  of  the  police  jury  of  Webster  parish  relating  to  the 
public  roads. 

The  said  act  confers  only  civil  jurisdiction  on  the  magistrate's 
court.  The  party  who  fails  to  comply  with  the  law,  after  having 
been  duly  notified,  may  be  cited  before  a  justice  of  the  peace  havinjc 
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jorisdiction,  for  the  recovery  of  the  amount  which  the  law  directs 
shall  be  imposed. 

This  is  the  extent  of  that  officer's  jurisdiction  in  these  cases. 
Cons.,  Art.  126. 

Whatever  of  a  criminal  nature  there  is  in  matter  of  the  enforce- 
ment of  the  road  law  is  within  the  jurisdiction  of  another  tribunal. 

The  defendant,  justice  of  the  peace,  had  jurisdiction,  not  however 
in  a  criminal  proceeding,  but  of  a  civil  suit  for  the  recovery  in  the 
name  of  the  overseer  of  $2,  after  citation  and  the  legal  delays,  for 
every  day  the  defendants  failed  to  comply  with  a  legally  issued  sum- 
mons to  work  on  the  public  roads. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  writs  of 
certiwari  Issued  in  said  cases  are  made  peremptory,  and  the  judg- 
ments and  all  proceedings  in  each  of  the  said  cases  are  annulled, 
and  set  aside  at  defendant's  and  respondent's  costs. 


No.  828. 
Thb  State  of  Louisiana  vs.  Fred.  Christian. 

Wbero  a  party  accused  of  crime  has  fntrodaced  witnesses  to  Impeach  the  credi- 
bility of  a  witness  for  the  8tate»  and  the  impeaching  witnesses  had  declared 
under  oath  that  they  knew  his  general  reputation  for  truth  and  Teraclty  In  the 
community  in  which  he  lived,  and  that  It  was  bad,  It  was  error  In  the  district 
Judge  after  such  a  basis  had  been  laid  to  refuse  to  permit  the  witnesses  to  an> 
swer  the  further  question  whether  from  their  knowlege  of  his  general  repu- 
tation for  truth  and  veracity  they  would  believe  him  under  oath.  6  An.  596; 
5R.  109. 

Whether  or  not  a  proper  foundation  has  been  laid  for  the  introduction  of  the  dan- 
gerous character  of  the  deceased  Is  a  matter  to  be  decided  by  the  trial  court 
whose  ruling  in  such  matters  will  not  be  reversed  unless  manifestly  erroneous. 

APPEAL  from  the  Fourth  District  Court,  Parish  of  Winn. 
Wear,  J. 


J.  R.  Landj  District  Attorney,  for  the  State,  Appellee : 

1.  The  regular  mode  of  examining  into  the  general  reputation  for  truth  and 
veracity  is  to  inquire  of  the  witness  whether  be  knows  the  general  reputation 
of  the  person  In  question  among  his  neighbors,  and  what  that  reputation  Is. 
But  it  can  not  be  Inquired  whether,  from  such  knowledge,  the  witness  would 
believe  that  person  upon  his  oath.    Greenleaf,  Vol.  1,  Sec.  461. 
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1.  Before  evidence  of  the  dangerous  character  of  the  deceased  can  be  introdaced 
there  must  be  proof  of  an  attack,  or  some  hostile  demonstration  on  the  part  of 
the  deceased  at  the  time  of  the  killing.    38  An.  71 ;  37  An.  489. 

S.     Plea  of  self-defence  admits  the  killing.    36  An.  148. 

4.  The  burden  of  proving  that  the  homicide  was  excusable  on  the  ground  of  self- 
defence  rests  with  the  defendant.    Desty's  American  Criminal,  Law  p.  352. 


Henry  Bematein  and  Scarborough  &  Carver j  for  Defendant  and  Ap- 
pellant, cited:  Starkie,  Evidence,  Vol.  1,  Sec.  28;  Phillips,  Evi- 
denc.  Sec.  7,  p.  229;  Wharton,  Grim.  Ev.,  Chap.  4,  Sec.  487;  7 
An.  85;  Bishop,  Orim.  Pro.,  Sees.  617  to  620. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Defendant,  convicted  of  mnrder  withont  capital 
punishment,  has  appealed,  and  relies  tor  reversal  upon  three  bills  of 
exception  and  an  assignment  of  error. 

The  first  bill  is  to  the  ruling  of  the  district  judge  in  refusing  to  al- 
low counsel  of  the  accused  to  ask  certain  witnesses,  who  had  pre- 
viously testified  that  they  knew  the  general  reputation  of  Charles 
Enoch,  a  State  witness,  for  truth  and  veracity  to  be  bad  in  the  com  • 
munity  in  which  he  lived,  whether  from  their  knowledge  of  the  gen- 
ral  reputation  of  said  Enoch  for  truth  and  veracity  they  would  believe 
him  under  oath. 

The  judge  assigns  as  his  reason  for  refussal  that  the  question 
'*  From  your  knowledge  of  the  general  reputation  of  a  witness  for 
truth  and  veracity  would  you  believe  him  on  oath?"  is  improper — 
that  the  credibility  of  any  witness  is  a  matter  for  the  jury  alone  to 
determine. 

Defendant  complains  in  his  second  bill  that  the  judge  improperly 
refused  to  allow  him  to  prove  the  desperate  character  of  Charles 
Enoch,  the  person  at  whom  the  accused  fired  when  he  killed  Henry 
Washington,  with  whose  murder  the  defendant  stands  charged  in  the 
present  case. 

In  respect  to  this  matter  the  judge  says:  '<  In  the  opinion  of  the 
court  a  proper  and  sufficient  basis  had  not  been  laid  to  admit  proof 
of  the  desperate  character  of  Charles  Enoch,  the  party  the  defendant 
claims  assaulted  him,  and  whom  he  shot  at  at  the  time  he  killed 
Henry  Washington. 
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<'  It  was  manifest  from  the  manner  of  the  witnesses  by  whom  the 
accused  attempted  to  prove  the  assaalt  by  Enoch  that  they  had 
great  interest  in  the  result  of  the  trial  and  were  anxious  to  see  the 
accused  acquitted,  and  from  other  witnesses  and  all  the  circum- 
stances attending  the  case  the  court  could  not  accept  the  statement 
of  the  witnesses  upon  the  issue  of  the  assault  by  Charles  Enoch  at 
the  time  the  fatal  shot  was  fired  as  true.  The  evidence  for  the  State 
shows  that  at  the  time  the  fatal  shot  was  fired  Charles  Enoch  and  the 
deceased  Henry  Washington  were  quarreling,  talking  distance  from 
accused ;  which  evidence  was  partly  corroborated  by  the  witnesses 
by  whom  accused  attempted  to  prove  the  assault." 

In  the  third  bill,  which  is  directed  against  a  part  of  the  judge's 
charge  to  the  jury,  it  is  complained  that  on  the  trial  of  the  case  the 
district  judge,  as  would  be  shown  by  his  written  charge,  told  the 
jury  that  ''the  plea  of  self-defence  admits  the  killing,  and  it  de- 
volves upon  the  defendant  to  show  that  the  killing  was  done  in  self- 
defence;  in  other  words,  the  party  pleading  self-defence  mustmake^ 
good  his  plea." 

The  judge,  though  signing  this  bill,  declares  that  the  accused  took 
no  exception  to  tlie  charge  at  the  time  it  was  given  and  asked  for 
no  correction  of  the  same. 

The  assignment  of  error  is  merely  a  repetition  in  that  form  and 
mode  of  the  complaint  made  in  the  third  bill  to  the  part  of  the 
judge's  charge  already  mentijned — the  defendant  alleging  error  to 
his  prejudice  in  that  respect  as  being  apparent  on  the  face  of  the 
record. 

The  counsel  for  the  defendant,  in  support  of  the  first  bill  of  excep- 
tion, says,  in  his  brief,  ''The  following  authorities  sustain  the  posi- 
tion here  taken." 

"The  proper  question  to  be  put  to  a  witness  for  the  purpose  of 
impeaching  the  general  character  of  another  witness  is  whether  he 
would  believe  him  upon  his  oath."  Starkie's  Evidence,  by  Metcalf , 
Vol.  1,  Part  2,  Sec.  28. 

"  The  regular  mode  is  to  inquire  whether  they  have  the  means  of 
knowing  the  former  witness'  general  character,  and  whether  from 
such  knowledge  they  would  believe  him  on  his  oath."  Phillips  on 
Evidence,  Sec.  7,  Chap.  8,  p.  229. 

"Supposing  the  impeaching  witness  be  shown  to  be  competent  to- 
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express  an  opinion,  he  may  then  be  asked  whether  he  would  believe 
the  impeached  witness  under  oath."  Wharton's  Criminal  Evidence, 
Chap.  9,  Sec.  487. 

^'  The  proper  inquiry  is,  what  is  his  general  character  for  truth  in 
the  place  where  he  resides,  and  whether  from  the  witness'  knowl- 
eds^e  of  his  general  character  he  would  believe  him  under  oath." 
Waterman's  U.  S.  Orim.  Digest,  Verbo  Witness,  No.  151. 

'*  The  proper  question  to  be  put  to  a  witness  called  to  impeach 
another  is  whether  he  would  believe  him  on  oath."  Waterman's 
Crim.  Digest,  No.  162. 

We  have  not  been  able  to  refer  to  the  books  themselves  from 
which  these  citations  are  made,  but  the  authorities  are  in  accord 
with  the  views  of  this  court  as  expressed  in  Stanton  vs.  Parker,  5 
Rob.  109,  and  Paradise,  Lawson  &  Co.  vs.  Sun  Mutual  Ins.  Co.,  6 

An.  697. 

In  the  latter  case  objection  was  made  to  a  question  asked  of 
several  witnesses  ^'  whether  they  would  believe  on  oath "  certain 
witnesses  for  the  defence. 

The  objection  taken  was  <'  that  the  opinion  of  a  witness  as  to  the 
credibility  of  another  was  inadmissible,  that  it  allowed  the  witness  to 
usurp  the  functions  of  the  jury,  that  it  was  the  introduction  of  a 
collateral  issue  rendering  necessary  the  summoning  of  a  fresh  array 
of  witnesses  whose  opinions  might  in  turn  be  attacked  and  defended ; 
that  it  was  allowing  vent  in  a  court  for  feelings  of  personal  spite 
and  malice,  was  not  an  inquiry  of  fact,  and  was  subversive  of  the 
good  order  of  judicial  proceedings." 

Commencing  on  these  objections  the  court  said,  ''It  will  be 
observed  that  the  bill  of  exceptions  does  not  show  that  the  question 
was  put  without  previous  inquiry  touching  the  general  reputation  of 
the  persons  in  question.  When  these  preliminary  inquiries  have 
been  made,  we  have  no  doubt  that  the  question  we  are  considering 
may  be  put.  It  is  not  to  be  supposed  that  jurymen  are  personally 
acquainted  with  the  character  of  all  the  witnesses  that  come  before 
them,  and  when  they  are  called  to  find  out  the  truth  by  means  of 
the  testimony  presented  to  them,  it  is  indispensable  for  the  purposes 
of  truth  that  they  should  know  hew  far  portions  of  that  testimony 
are  entitled  to  credence.  The  inconvenience  suggested  is  a  serious 
one,  but  the  exclusion  of  necessary  information  from  the  jury  would 
be  a  much  greater  one." 
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The  two  cases  last  cited  were  civil  cases,  hot  the  principles 
announced  are  as  applicable,  if  not  more  applicable,  in  criminal 
actions. 

See  on  this  same  subject  7  An.  85. 

We  are  of  the  opinion  the  district  judge  should  have  allowed  the 
question  to  be  answered. 

The  second  bill  of  exception  is  disposed  of  by  the  decisions  in 
State  vs.  Pord,  87  An.  448;  State  vs.  Janvier,  lb.  644;  State  vs.  lb. 
728 ;  State  vs.  Jackson,  lb.  896,  wherein  it  is  declared  that  whether 
or  not  a  proper  foundation  has  been  laid  for  the  introduction  of 
evidence  of  the  dangerous  character  of  the  deceased  is  a  matter 
to  be  decided  by  the  trial  court,  whose  ruling  in  such  matters  will 
not  be  reversed  unless  manifestly  erroneous." 

The  judge  a  quo  says  he  did  not  believe  the  witnesses  who  testi- 
fied to  the  facts  which  were  sought  to  be  made  the  foundation  for 
the  evidence  offered  to  be  introduced ;  and  we  have  no  means,  even 
had  we  the  right,  to  say  that  his  conclusion  was  wrong. 

The  third  bill  of  exception  and  the  assignment  of  error  cover  the 
same  subject  matter.  In  view  of  the  conclusion  reached  by  the  court 
on  the  first  bill,  it  becomes  unnecessary  for  us  to  consider  them.  For 
the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  verdict  of  the  jury  and  the  judgment  of  the  court 
thereon  be  annulled,  avoided  and  reversed,  and  that  this  case  be 
remanded  for  further  proceedings  according  to  law. 


I  44    964; 
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,dio6_345i  j^^  State  of  Louisiana  vs.  Frank  Wars. 

On  Atrial  for  stealing  a  borse  under  an  Indictment  wherein  ownership  of  the 
animal  was  laid  In  Ned  Dansby*  the  eyldenoe  going  to  show  that  at  the  time  of 
the  commission  of  the  crime  there  existed  a  contract  between  Dansby  and 
one  BrookR,  whereby  it  was  left  In  doubt  whether  its  legal  title  still  remained 
in  Dansby  or  had  passed  to  Brooks,  the  district  attorney,  with  leave  of  the 
court,  and  without  objection  from  the  accused,  amended  the  Indictment  so  as 
to  make  it  ayer  that  If  the  horse  alleged  to  have  been  stolen  was  not  the  prop- 
erty of  Ned  Dansby,  then  it  was  the  property  of  Newt.  Brooks. 

On  the  second  trial  of  the  accused  (the  first  having  resulted  In  a  mistrial),  as  the 
State  was  about  to  Introduce  eyidence  as  to  ownership,  the  accused  objected 
to  any  eyidence  on  that  subject  on  the  ground  that  the  indictment,  as  amended, 
alleged  no  ownership  in  any  particular  person.  The  court  OTerruled  the  ob- 
jection.   Held,  the  objection  was  not  well  taken  and  the  ruling  was  correct. 
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The  amendment  was  authorized  to  be  made  by  See.  1047  of  the  Revised  Statutes, 
and  the  State  had  the  right  to  support  the  indictment  as  amended  by  evi- 
dence. 

A  verdict  and  judgment  upon  the  amended  indictment  would  bar  a  future  prose- 
cution for  stealing  the  particular  horse  mentioned  in  the  original  indictment; 
its  Identity  was  not  affected  by  the  amendment. 

t>wner8hip  in  a  particular  person  is  not  an  essential  Ingredient  in  larceny.  If  the 
particular  horse  mentioned  In  the  Indictment  could  be  shown  to  have  been 
talcen  by  the  accused  under  the  circumstances  mentioned  therein,  he  would 
be  guilty  of  tfie  crime  charged,  and  it  would  be  immaterial  to  him  whether,  as 
between  Dansby  and  Brooks,  it  belonged  to  the  one  rather  than  to  the  other;  it 
would  be  sufficient,  so  far  as  he  was  concerned,  to  show  that  It  did  not  belong 
to  him,  but  to  a  third  person. 
For  the  same  reasons  heldy  that  the  district  judge  acted  correctly  iu  overruling  a 
motion  in  arrest  of  judgment,  based  upon  the  ground  that  the  verdict  of  the 
Jury  on  the  amended  indictment,  and  the  judgment  of  the  court  thereon,  were 
void  for  uncertainty. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
BarksdalCj  J. 


J.  D.  Everett  and  J,  R.  Tjand,  District  Attorneys,  for  the  State, 
Appellee. 


J,  R.  Phipp8  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  defendant  having  been  found  guilty  of  steal- 
ing a  horse  and  sentenced  to  hard  labor  in  the  penitentiary  for  one 
year  and  three  months,  appeals. 

It  appears  that  in  the  indictment  the  ownership  of  the  horse  was 
originally  laid  as  being  in  one  Ned  Dansby,  but  that  later,  on  the 
trial  of  the  case,  after  evidence  had  been  adduced,  an  amendment 
was  offered  by  the  district  attorney  and  allowed  by  the  judge  with- 
out objection  from  the  accused,  so  that  the  indictment  was  made  to 
aver  that  if  the  horse  alleged  to  have  been  stolen  was  not  the  prop- 
erty of  Dansby,  then  it  was  the  property  of  Newt.  Brooks. 

The  first  trial  resulted  in  a  disagreement  of  the  jury.  On  a  second 
trtal,  as  the  State  was  about  to  introduce  evidence  on  the  subject  of 
ownership,  it  was  met  by  an  objection  on  the  part  of  the  accused 
that  evidence  on  that  point  was  inadmissible  for  the  reason  that  the 
indictment,  as  amended,  alleged  no  ownership  in  any   particular 
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person.  The  court  overrnled  the  objection,  to  which  ruling  the  de- 
fendant reserved  and  has  taken  a  bill  of  exception.  The  second 
trial  resalted  in  a  verdict  of  fipiilty,  which  was  followed  by  a  judg- 
ment and  sentence,  as  has  been  stated. 

Before  judgment  was  rendered,  however,  the  defendant  moved  in 
arrest  thereof  on  the  ground  : 

1.  That  under  the  indictment  it  was  impossible  to  ascertain  whose 
horse  Ware  had  been  convicted  of  stealing,  and  the  verdict  is  void 
for  uncertainty,  and  could  not  be  the  b^^sis  of  a  judgment  in  the 
case. 

2.  That  the  indictment  is  void  for  duplicity  and  uncertainty  in 
that  it  alleges  that  the  defendant  stole  either  the  horse  of  Dansby  or 
the  horse  of  Brooks,  and  that  judgment  in  said  case  could  not  be  a  bar 
to'a  future  prosecution  for  stealing  the  horse  of  Dansby  nor  as  a  bar 
to  a  prosecution  for  stealing  the  horse  of  Brooks. 

The  first  point  we  are  called  on  to  consider  is  the  ruling  of  the 
judge  in  permitting  evidence  to  be  introduced  as  to  ownership. 
Though  the  facts  would  not  have  affected  the  result,  it  will  be  ob  - 
served  that,  at  the  time  of  that  ruling,  no  direct  attack  had  been 
made  by  the  accused  upon  the  indictment  as  amended,  and  also  ob- 
served that  he  interposed  no  objection  to  the  granting  of  the  amend- 
ment at  the  time  when  the  application  therefor  was  made  by  the 
district  attorney. 

His  objections  first  took  shape  during  the  progress  of  the  second 
trial,  and  then  only  by  way  of  opposition  to  the  introduction  of  evi- 
dence in  support  of  the  averments  of  the  indictment  as  it  then 
stood  amended  on  the  subject  of  ownership. 

We  think  the  reasons  assigned  by  the  judge  in  support  of  his  ac- 
tion were  well  founded  and  justified  by  the  deciRions  in  the  casea- 
of  State  vs.  Hanks  and  State  vs.  Harris. 

He  says  in  substance  that  the  case  had  been  tried  once,  and  that 
after  hearing  the  evidence  the  district  attorney  offered  the  amend- 
ment which  appears  on  the  record,  and  that  it  was  allowed  without 
objection  by  the  defendant ;  that  under  the  indictment  he  concluded 
the  allegation  as  to  ownership  distinctly  negatived  the  idea  that  the 
horse  belonged  to  defendant  and  meant  that  its  legal  title  was 
in  dispute  between  Dansby  and  Brooks;  that  the  evidence  on  the 
first  trial  showed  a  contract  between  them  of  a  conditional  character 
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which  left  in  g^reat  doubt  the  question  as  to  where  the  legal  title 
was,  and  that  knowing  the  facts,  it  was  clear  to  him  that  the  indict- 
ment, as  amended,  alleged  ownership  with  reference  to  this  condi- 
tion of  affairs,  and  meant  that  the  horse  stolen  was  not  defendant's, 
but  was  the  property  of  either  Dansby  or  Brooks,  and  therefore  the 
State  could  introduce  evidence  on  the  subject  of  ownership  as  al- 
leged. 

In  the  case  of  the  State  vs.  Hanks,  39  A  i.  235,  where  it  was  com- 
plained that  the  district  judge  had  erred  in  allowing  an  information 
to  be  amended  after  the  trial  had  begun,  and  which  amendment  con- 
sisted in  changing  the  averment  of  the  ownership  of  the  horse  stolen 
from  Sevigne  Duhon  to  Oecile  Duhon,  wife  of  William  Harron,  the 
court  said  the  amendment  was  fully  supported  by  Sec.  1047  of  the 
Revised  Statutes,  and  that  the  judge  a  quo  had  sustained  his  action 
by  conclusive  reasons  showing  that  the  amendment  as  to  ownership 
did  not  in  the  slighest  degree  affect  -  the  identity  of  the  particular 
horse  charged  to  have  been  stolen. 

The  court  proceeded  to  say  that  the  section  contemplated  a  cor- 
rection or  variance,  not  merely  in  the  name  of  the  person  men- 
tioned as  owner,  but  in  the  ownership  itself;  that  the  ownership  of 
a  particular  person  is  not  an  essential  ingredient  of  the  crime  of 
larceny,  which  is  simply  the  felonious  taking  and  carrying  away  the 
personal  goods  of  \inother,  and  even  if  the  owner  be  unknown  the 
offence  may  be  properly  charged  and  sustained;  that  the  essen- 
tial facts  constituting  the  crime  of  larceny  of  a  particular  specified 
horse  were  not  in  any  manner  affected  by  the  question  whether  the 
horse  was  the  property  of  Sevigne  Duhon  or  of  Cecil  Duhon ;  that  it 
was  sufficient  it  was  the  property  of  another ;  that  the  identity  of 
the  horse  charged  to  have  been  stolen  was  the  important  thing  in 
determining  whether  the  offence  proved  is  the  offence  charged. 

These  views  were  referred  to  approvingly  in  State  vs.  Harris,  42 
An.  980,  and  apply  directly  to  the  present  case. 

The  reasons  here  given  in  support  of  the  ruling  of  the  district 
judge  in  the  matter  of  evidence  support  also  his  action  in  over- 
ruling the  motion  made  in  arrest  of  judgment. 

The  judgment  rendered  in  this  case  will  bar  any  future  prosecu- 
tion of  the  defendant  for  the  stealing  of  the  particular  horse  men- 
tioned in  the  indictment. 
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Defendant  is  in  error  when  he  states  in  his  motion  in  arrest  that 
the  indictment  charges  that  he  stole  either  the  horse  of  Ned  Dansby 
or  the  horse  of  Newt.  Brooks — it  charges  that  he  stole  the  particular 
horse  referred  to  in  the  indictment,  wherein  it  is  declared  to  be  the 
property  of  Ned  Dansby,  and  if  not  the  property  of  Ned  Dansby ^ 
then  it  was  the  property  of  Newt.  Brooks/ 

Judgment  ai&rmed. 


No.  826. 
Thb  State  of  Louisiana  vs.  Marshall  J.  Lewis. 

Kzoluslon  of  evidence  offered  for  the  purpose  of  impeaching  a  leading  witness  for 
the  State  by  proof  of  contradictory  statements,  when  the  foundation  for  such 
contradiction  has  been  fully  laid  In  compliance  with  the  rules  of  law.  Is  the 
denial  of  a  legal  right  which  may  have  been  materially  injurious  to  defendant 
and  justifies  a  reversal  of  his  conyictlon  and  remanding  of  the  case. 

APPEAL  from  the  Third  District  Conrt,  Parish  of  Olaiborne. 
Barkadale,  J. 


J,  D,  Everett  and  J.  R.  Land,  District  Attorneys,  for  the  State, 
Appellee : 

1.  In  order  to  constitute  ret  getta  the  facts  and  declarations  must  be  such  as  are 
connected  with  and  tend  to  explain  the  principal  transactions.  38  An.  459, 
949. 

2.  Testimony  to  impeach  a  state  witness  is  no  ground  for  a  new  trial.  34  An.  S46; 
35  An.  9. 

The  Mtatement  of  a  witness  to  a  collateral  matter  is  conclusive  and  can  not  be 
contradicted.    Greenleaf  on  Evidence,  Vol.  1,  p.  449. 

3.  The  Judge  can  not  be  required  to  give  a  special  charge  when  It  is  Included  in 
his  general  charge.    35  An.  1058,  1180. 

Nor  to  charge  abstract  propositions  of  law.    35  An.  1043. 

An  objection  to  the  entire  charge  is  not  admissible.    37  An.  77. 

4.  The  State  has  a  right,  on  cross-examination  of  one  of  defendant's  witnesses,  to 
ask  him  *'what  the  feelings  are  between  him  and  one  of  the  State's  witnesses," 
though  nothing  on  this  point  was  said  In  the  examination  in  chief.  The  ques- 
tion is  permissible  as  testing  the  credibility  of  the  witness.    .33  An.  537. 

Tiie  same  rule  applies  when  the  defendant  is  a  witness  in  his  own  behalf.  Act 
29,  18H6. 


J.  E,  Moore  and  J.  W.  Holbert  for  Defendant  and  Appellant: 

We  submit  to  the  court  that  the  defects  pointed  out  in  assignment  of  errors  filed 
in  this  case  are  fatal,  and  that  the  verdict  and  sentence  should  be  set  aside 
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and  a  new  trial  awarded  defendant.  On  this  point  we  cite  the  following  au- 
thorities: S3  An.  231;  ."11  An.  397  and  406;  32  An.  568  and  1098;  .35  An.  208;  30  An. 
311 ;  37  An.  915. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.    The  assignment  of  errors  on  the  face  of  the  record 
filed  by  counsel  for  appellant  has  no  merit. 

The  record  affirmatively  shows  that  defendant  was  personally 
present  when  the  sentence  was  passed. 

His  presence  was  not  essential  when  his  motion  for  new  trial  was 
overruled.     27  An.  375;  32  An.  558;  33  An.  1408;  38  An.  459. 

Neither  was  it  essential  for  the  record  to  show  that  he  was  asked 
if  he  had  anything  to  say  why  sentence  should  not  be  passed.  27 
An.  393;  30  An.  326;  33  An.  1253;  Wharton  Or.  PI.,  Sec.  906;  1 
Bishop  Or.  Pr.,  Sec.  1293. 

There  are  several  bills  of  exception,  however,  which  present 
charges  of  serious    error. 

From  the  first  bill  it  appears  that  Jesse  Madden,  a  brother  of  the 
deceased,  and  a  leading  State  witness,  had  been  asked,  on  cross- 
examination,  the  following  question  as  stated  by  the  judge:  ''Did 
you  not  say  on  the  gallery  of  Louis'  store -house,  to  or  in  the  pres- 
ence of  W.  C.  Bond,  and  shortly  after  the  shooting,  that  your 
brother  Joe  was  in  fault  or  was  in  the  wrong,  or  words  to  that  effect, 
and  that  you  were  glad  you  saw  the  difficulty?"  To  which  he  an- 
swered,  ''No."  Subsequently,  defeodantoffered  W.  C.  Bond  as  a  wit- 
ness and  asked  him  "if  Jesse  Madden  did  not  tell  him,  just  out  of 
the  room,  on  the  gallery,  immediately  after  the  shooting,  that  he 
was  glad  he  saw  the  fight,  that  he  did  not  believe  his  brother  was 
hit,  although  he  was  in  fault?" 

The  question  was  based  on  the  double  purpose  of  impeaching  and 
contradicting  the  witness,  Madden,  and  also  of  proving  a  part  of 
the  res  gestae. 

The  State  objected  on  the  grounds  that  the  evidence  did  not  be- 
long to  the  res  gestce  and  that  it  was  not  admissible  for  the  purpose 
of  contradicting  the  witness  because  the  proper  basis  had  not  been 
laid. 

We  pass  by  the  question  as  to  whether  the  evidence  belonged  to  the 
res  gestsB,  about  which  there  might  be  doubt.  But  certainly,  as  im- 
peaching testimony,  the  foundation  for  its  introduction  had  been 
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laid  in  full  compliance  with  the  mle  on  that  subject.     CompariBon  of 
the  two  qaestions  which   we  have   copied   shows   conclusively    a 
substantial  identity  between  the  statement  which  he  denied  having^ 
made  and  that  which  the  defence  offered  to  prove  by  the  impeach  - 
ing  witness  that  he  had  made,  with  all  necessary  particulars     of 
time,  place  and  circumstances.     The  judge  does  not  deny  the  saffl* 
ciency  of  the  foundation,  but  sustained  the  objection  on  a  ground 
not  urged  by  the  prosecution,  viz. :  '<  because  the  statement  was  not 
materia]   to  the  issue,   being  merely   the  witness'  opinion  of  the 
merits  of  the  affair."     We  can  not  agree  with  the  learned  judge. 
The  statement  might  have  had  a  very  material  and  vital  influence 
in  the  case,  and,  at  all  events,  the  defendant  was  clearly  entitled  to 
the  evidence  as  tending  to  impeach  the  credibility  of  the  witness, 
and  as  lessening  the  weight  of  his  testimony.   Witness  was  a  brother 
of  the  deceased,  had  seen  the  whole  difficulty,  and  was  a  leading 
witness  for  the  State,  and  proof  that  he  had  made  the  statement 
which  he  had  denied,  if  believed  by  the  jury,  would  surely  tend  to 
weaken  his  evidence  against  the  defendant. 

The  cases  cited  by  the  State  from  34  An.  346  and  35  An.  9  to 
the  effect  that  newly  discovered  evidence  tending  only  to  impeach  a 
State  witness  is  no  ground  for  new  trial,  rest  on  entirely  different 
principles,  and  obviously  have  no  application  here. 

This  is  sufficient  to  remand  the  case,  and  we  need  not  discuss  other 
biUs  of  exception  which  involve  matters  not  likely  to  arise  again, 
and,  besides,  do  not  strike  us  as  very  meritorious. 

It  is,  therefore,  adjudged  and  decreed  that  the  verdict  and  sen- 
tence appealed  from  be  annulled  and  set  aside,  and  that  the  case  be 
remanded  to  the  lower  court  for  further  proceedings  accordiog 
to  law. 


No.  329. 
The  Statb  op  Louisiana  vs.  Anderson  Jones. 

The  rule  of  law  is  well  settled  that  a  witness  can  not  be  Impeached  by  proof  of 
contradictory  statements  made  by  him.  unless  proper  foundation  has  first 
been  laid  by  askini^  him  whether  he  has  made  such  statements,  girinff  partic- 
ulars of  time,  place  and  circumstances,  in  order  that  he  may  hare  the 
opportunity  of  denying  or  admitting  and  explaining. 

Kvidence,  inadmissible  except  for  purpose  of  impeachment,  is  properly  excluded 
when  such  foundation  has  not  been  laid. 
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A  PPEAL  from  the  Tenth  District  Court,  Parish  of  Natchitoches. 
tx      AndrewSy  J, 


JP.  Brazeale  and  J.  R,  Land,  District  Attorneys,  for  the  State,  Ap- 
pellee. 


JIf .  L.  Desmukes  for  Defendant  and  Appellant. 


%     The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  errors  complained  of  are  presented  on  two  bills 
of  exceptionsr 

1.  Bush,  a  witness  for  the  State,  had  sworn  that  he  went  to  the 
bouse  of  the  defendant  on  the  night  after  the  killing,  which  was  the 
subject  of  the  prosecution,  and  the  defendant  then  told  him  that  he 
y^SLS  the  man  who  killed  deceased.  On  cross-examination  the  wit- 
ness  was  asked  if  Houston  Nore  and  others  were  present  and  heard 
the  conversation  between  him  and  the  accused,  to  which  witness 
answered  they  were  not,  but  came  afterward. 

Defendant  then  called  Houston  Nore  to  the  stand,  who  swore  that 
he  went  with  Bush  to  defendant's  house  on  the  night  in  question, 
was  present  during  the  whole  time  he  was  there,  and  heard  all  that 
was  said  between  the  parties.  He  was  then  asked  to  state  the  whole 
conversation  that  passed  between  Bush  and  the  accused — what 
Bush  said  and  what  defendant  said  about  the  killing.  To  this  the 
State  objected  and  the  court  sustained  the  objection,  on  the  grounds 
$hat,  if  introduced  for  the  purpose  of  impeaching  the  testimony  of 
Bush,  the  proper  foundation  had  not  been  laid ;  and  that,  for  any 
other  purpose,  the  evidence  was  inadmissible  as  introducing  the 
declarations  of  accused  in  his  own  interest  and  through  his  own  wit- 
ness. 

The  grounds  of  exclusion  were  clearly  sufficient. 

The  rule  of  law  is  well  settled  that  a  witness  can  not  be  impeached 
by  proof  of  contradictory  statements  unless  a  proper  foundation 
has  been  first  laid  by  asking  whether  he  had  made  such  statement, 
giving  particulars  of  time,  place  and  circumstance.  1  Greenleaf 
Ev.,  Sec.  462;  Whart.  Crim.  Ev.,  Sec.  483;  State  vs.  Johnson,  36 
An.  871;  State  vs.  O'Kean,  Id.  901;  State  vs.  Hampton,  33  An.  1252. 
61* 
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The  question  objected  to  Boag^ht  to  elicit  statements  which  had 
been  made  by  Bash  and  by  accused,  and  which  could  not  be  admissi- 
ble except  on  the  ground  that  they  contradicted  the  statement  to 
which  Bush  had  sworn ;  and  before  they  could  be  introduced  for  such 
purpose  it  ^as  essential,  under  the  rule,  that  the  substance  of  the 
contradictory  matter  should  have  been  stated  to  Bush,  and  he  should 
have  been  asked  whether  the  statements  had  been  made,  thus  call- 
ing his  attention  to  them  and  giving  him  the  opportunity  of  explain- 
ing them.  This  was  not  done  and  the  evidence  was  properly  ex- 
cluded. # 

2.  The  same  principle  is  applicable  and  is  equally  fatal  to  the  sec- 
ond bill  of  exceptions. 

The  State  witness,  Bush,  was  asked  on  cross-examination  if  he 
had  not  asked  one  John  Houston,  at  a  time  and  place  designated, 
to  swear  that  Jones  killed  the  deceased,  to  which  he  answered,  ''No.'' 
Bush  was  then  asked  if  he  had  any  conversation  with  Houston  at 
said  time  and  place,  which  he  denied. 

Houston  was  then  placed  on  the  stand  for  the  purpose  of  impeach- 
ing the  witness,  but  stated  that  Bush  had  not  asked  him  to  swear 
that  Jones  did  the  killing.  Houston  was  then  asked  w!i6ther,  at  the 
time  and  place  designated,  Bush  had  not  told  him  that  he  did  not 
know  who  killed  deceased. 

This  was  objected  to  and  objection  was  properly  sustained.  Bush 
had  not  been  asked  whether  he  had  made  such  statement.  His  de- 
nial that  he  had  had  any  conversation  with  Houston  was  properly 
traversable  by  proof  that  he  did  have  such  conversation,  but  it 
could  not  be  made  the  basis  for  evidence  as  to  particular  declara- 
tions made  which  had  not  been  disclosed  to  the  witness  or  called  to 
his  attention. 

Judgment  affirmed. 


44    962!  No.    338. 

112    618< 

^^  ^^'  The  State  op  Louisiana  vs.  Webster  Qrydbr. 

1.  In  a  forged  instrument  It  is  not  necessary  that  there  should  be  such  resem- 
blance to  the  signature  forged  as  to  mislead  one  acquainted  therewith.  It  id 
sufficient  if  there  be  an  intent  to  deceive  and  a  possibility  of  decelTing  another 
who  may  not  know  the  genuine  signature. 

2.  Kven  a  misspelling  of  the  name  forged  is  not  necessarily  fatal. 
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3.  Where  the  forged  instrument  is  in  such  clumsy  and  illegible  ohirography  as 
to  be  difllcult  to  decipher,  and  the  framer  of  the  indictment  has  transcribed  it 
according  to  his  reading  of  the  characters,  a  doubtful  variance  even  in  the 
name  forged  will  not  be  fatal,  especially  where  the  defendant  has  had  a  former 
trial  on  the  same  indictment,  and  is  fully  advised  as  to  the  Instrument  to  which 
the  indictment  refers. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Barksdale,  J, 


J,  D.  Everett  and  J.  R.  Land,  District  Attorneys,  for  the  State, 
Appellee: 

1.  To  constitute  the  offence  of  forgery,  it  is  sutHcient  if  there  be  a  bare  possibility 
of  imposing  on  another  witli  the  forged  Inntrunient.  Nor  Is  it  necessary  that 
the  forged  oider  be  Intelligently  written.  38  An.  797;  85  An.  1042;  Wharton's 
Criminal  Law,  Sec.  695;  Bishop's  Criminal  Law*,  Vol.  2,  Sec.  592. 

2.  Where  a  forged  document  is  copied  In  an  indictment,  and  a  capital  "A''  is  put 
in  the  place  of  a  small  "a,"  thi|Us  not  a  material  variance.  Nor  are  misspelled 
words,  where  the  meaning  is  not  changed.  Whart.  Crim.  Plead,  and  Prac, 
Eighth  Edition,  Sec.  173;  Whart.  Crim.  Law,  Vol.  1,  Sec.  696;  Archibald  Crira. 
Plead.  346. 


J.  R,  Phippa  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fennbr,  J.  Defendant  was  prosecuted  for  forgery  of  a  writing, 
which  was  set  forth  in  the  indictment  in  words  following : 

"Marsh  th  21  the  year  of  1890.  Jim  Begman.  Plese  let  Webster 
Gryder  have  2  dollars.     J.  A.  Gandy  at  Home.*' 

On  the  trial  the  State  offered  as  the  document  alleged  to  have 
been  forged  an  instrument,  the  chirography  of  which  is  so  clumsy 
and  illegible  as  to  involve  difficulty  in  deciphering  it.  It  corre- 
sponds, however,  to  that  set  forth  in  the  indictment,  except  as  to  the 
signature,  which  has  much  more  the  appearance  of  "Jo  jandy" 
than  "J.  A.  Gandy."  It  may  be  said,  however,  that  the  small  "o" 
has  a  flourish  which  makes  it  resemble  a  small  "a,"  and  that  the 
small  "  j"  at  the  beginning  of  the  surname  has  no  dot  over  it,  and  is, 
therefore,  neither  a  **  j"  nor  a  **  g." 

Counsel  for  defendant  objected  to  the  reception  of  this  document 
on  two  grounds,  viz. : 
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1.  That  said  document  is  so  anintelligible  as  to  be  incapable  of 
deceiving  a  person  of  average  understanding,  and,  therefore,  coald 
not  serve  as  a  basis  for  a  prosecution  or  conviction  for  the  crime  of 
forgery. 

2.  That  the  said  document  differs  materially  from  that  set  out  in 
the  indictment. 

The  ftrat  ground  of  objection  was  overruled  by  the  judge  a  quo  for 
the  reason  that  it  went  only  to  the  effect  of  the  evidence,  and  should 
•  be  left  to  the  jury.  The  instrument,  moreover,  is  not  unintelligible ; 
its  meaning  is  very  clear.  We  have  held  that  the  following  are  the 
chief  essential  elements  of  forgery :  (1)  A  writing  in  such  form  as 
to  be  apparently  of  some  legal  efficacy;  (2)  an  evil  intent;  (3)  a 
false  making  of  such  writing.  State  vs.  Ford,  38  An.  797;  2  Bishop 
Grim.  Pro.,  Sec.  400. 

There  is  nothing  doubtful  about  this  instrument  except  the  signa- 
ture. The  record  does  not  advise  us  whether  it  resembles  the  ordi- 
nary signature  of  J.  A.  Qandy.  The  freaks  of  illiterate  persons  in  sign- 
ing their  names  might  cover  such  a  case.  The  judge  informs  us  that 
previous  evidence  had  shown  that  accused  in  presenting  the  order 
.  to  Bridgman  had  stated  that  it  was  written  by  Qandy,  which  estab- 
lishes the  ^vil  intent.  It  is  not  necessary  that  there  should  be  such 
resemblance  to  the  signature  forged  as  to  deceive  a  careful  person. 
We  have  held  that  it  is  sufficient  if  there  be  a  bare  possibility  of  im- 
posing on  another.  State  vs.  Ferguson,  35  An.  1042;  State  vs. 
Ford,  38  An.  797;  State  vs.  Dennett,  19  An.  395;  1  Whart.  Grim.  L., 
Sees.  695,  743. 

Even  the  misspelling  of  a  name  forged  does  not  destroy  the  possi- 
bility of  deceiving.  State  vs.  Covington,  94  N.  G.  913;  Qooden  vs. 
State,  55  Ala.  178. 

In  the  case  last  quoted,  conviction  was  sustained  where  the  name 
attempted  to  be  forged  was  Thweatt,  but  the  forged  instrument  had 
it  Threet. 

In  another  case  it  was  held  that  an  instrument  purporting  to  be 
issued  by  a  corporation  might  sustain  an  indictment  for  forgery 
though  the  names  signed  as  officers  of  the  corporation  were  entirely 
different  from  those  of  the  actual  officers.  United  States  vs.  Turner, 
7  Peters  U.  S.  132. 

It  is  the  intent  to  deceive,  coupled  with  the  possibility  of  success 
in  deceiving,  that  make  up  the  offense.     It  does  not  follow  that  the 


SHREVEPORT,  OCTOBER,  1892.  965 


State  V8.  Gryder. 


person  defrauded  knows  the  handwriting  or  signature  of  the  party 
purporting  to  be  the  author  or  would  be  able  to  detect  the  grossest 
defects  of  imitation. 

The  second  ground  of  objection  was  overruled  by  the  judge  a  quo 
for  the  reasons  that  *Hhe  document  did  not  differ  so  materially 
from  the  one  set  out  in  the  indictment  as  to  exclude  it.  The  previ- 
ous evidence  showed  that  defendant  had  presented  the  document  to 
Bridgman  and  had  stated  that  it  was  written  by  Mr.  Gandy.  The 
case  had  been  twice  tried  before  and  defendant  could  not  possibly 
have  been  surprised." 

We  are  satisfied  that  the  framer  of  the  indictment  intended  to 
transcribe  this  document  as  best  he  could  from  its  illegible  chirog- 
raphy.  He  interpreted  the  characters  making  up  the  signature  as 
meaning  J.  A.  Qandy,  and,  as  heretofore  intimated,  they  are  sus~ 
ceptible  of  that  reading  from  the  conformation  of  the  letters  ^*o" 
and  "r.'» 

As  Mr.  Wharton  says,  on  the  subject  of  such  variances,  **the 
great  rigor  of  the  old  English  law  in  this  respect  was  one  of  the  con- 
sequences of  the  barbarous  severity  of  the  punishment  imposed.  A 
more  humane  system  of  punishment  was  followed  by  a  more  rational 
system  of  pleading.''  Immaterial  variances  resulting  from  clerical 
inaccuracies  in  transcribing  and  misspelling  even  of  the  name 
forged  are  no  longer  necessarily  fatal.  Whart.  Or.  PI.  and  Pr., 
Sees.  173,  273;  Wharton  Cr.  Ev.,  Sec.  114. 

Thus  where  the  name  McNicoU,  signed  to  a  forged  instrument, 
was  set  out  in  the  indictment  as  McNicole,  it  was  held  no  variance. 
R.  vs.  Wilson,  2  C.  and  K.  627. 

The  object  of  requiring  the  forged  instrument  to  be  set  out  in  the 
indictment  is  twofold.  (1)  To  enable  the  judge  to  determine  from 
its  face  whether  it  is,  by  its  nature,  a  proper  subject  of  forgery.  (2) 
To  advise  the  defendant  of  the  precise  offense  charged  and  to  save 
him  from  surprise.  The  first  object  is  clearly  satisfied,  and  consid- 
ering that  defendant  had  had  a  prior  trial  under  this  indictment  in 
which  the  same  instrument  was  offered  in  evidence,  it  seems  to  us 
he  was  fully  advised  as  to  what  he  was  to  meet  and  could  suffer  no 
surprise  from  the  variance  charged. 

There  is  another  bill  of  exceptions  to  the  judge's  charge,  but 
under  the  judge's  statement  appended  to  the  bill  the  complaint 
against  the  charge  is  robbed  of  all  force. 

Judgment  affirmed. 
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No.  343. 
The  State  of  Louisiana  vs.  Joe  Newton. 

It  is  the  settled  Jurisprudence  of  this  court  that  tbe  ruling  of  the  trial  Judge  in  dis- 
allowing an  application  for  u  new  trial  will  not  be  disturbed  except  in  a  clear 
case  of  error. 

A  PPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
i\     Watkina^  J. 

A.  J.  Murff  and  J,  R.  Land  for  t'le  State,  Appellee. 


J.  A.  Snider  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Appealing  from  a  judgment  and  sentence  of  two 
years'  imprisonment  at  hard  labor  in  the  penitentiary,  pronounced 
against  him  upon  a  conviction  of  the  crime  of  embezzlement,  the  de  - 
fendant  relies  upon  a  single  bill  of  exceptions  as  assigning  error  en- 
titling him  to  relief. 

The  bill  of  exceptions  states  that  '^on  the  trial  of  the  motion  for  a 
new  trial  *  *  *  ^^i^  defendant,  amongst  other  reasons, 
urged  as  a  reason  for  a  new  trial,  and  as  an  assignment  of  errors 
in  the  verdict  of  the  jury,  that  the  evidence  in  the  case  established 
the  fact,"  etc. — reciting  the  substance  of  the  evidence  relied  upon — 
that  the  conversion  of  the  goods  constituting  the  body  of  the  offence 
charged,  took  place  in  Caddo,  and  not  in  Bossier  parish,  and  that  the 
same  was  solely  and  only  indictable  and  triable  in  the  former  juris- 
diction. 

For  reasons  assigned,  the  trial  judge  overruled  the  defendant's 
motion  for  a  new  trial,  and  maintained  the  prosecution  as  jurisdic- 
tionally  well  grounded.  In  so  doing  the  judge  passed  upon  the 
evidence  that  had  been  adduced  on  the  trial  of  defendant's  motion 
for  new  trial — the  purport  of  same  being  that  the  verdict  of  the  jury 
was  contrary  to  law  and  evidence — and  he  had  undoubted  authority 
for  so  doing.  But  it  is  equally  unquestionable  that  this  court  has  no 
authority  to  examine  the  evidence  adduced,  except  for  the  purpose 
of  ascertaining  whether  the  judge  exercised  his  discretion  arbitrarily 
or  unjustly  and  to  the  prejudice  and  injury  of  the  accused,  and  we 
think  it  is  clear  that  he  did  not. 

Judgment  affirmed . 
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No.  831.  _j_ 

The  State  op  Louisiana  vs.  Q.  W.  Taylor.  il  \m 


It  i»  sufficient  for  an  indictment  charging  an  attempt  to  bribe  a  witness  in  a  crim 
inal  prosecution  to  be  coached  in  the  words  of  the  statute  denouncing  it. 

A  PPEAX  from  the  Twelfth  District  Court,  Parish  of  Grant, 
rV      Wear  J  J. 


R.  E.  Milling  and  J.  R.  Land,  District  Attorneys,  for  the  State, 
Appellee. 


Jf.  F.  Matchen  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Appealing  from  sentence  and  judgment  of  im- 
prisonment in  the  penitentiary,  upon  conviction  of  the  crime  of 
attempting  to  bribe  a  witness  in  a  criminal  prosecution,  the  defend- 
ant relies  upon  three  bills  of  exception. 

I. 

The  first  was  taken  to  the  trial  judge's  refasal  to  quash  the  bill  of 
indictment  for  an  alleged  insufficiency  of  averment. 

The  objection  stated  in  the  motion  to  quash  is  that  the  indictment 
is  defective  in  that  it  does  not  set  forth  that  the  witness  whom  the 
accused  attempted  to  bribe  was  either  a  material  or  competent  wit- 
ness in  the  matter  of  the  prosecution  of  the  charge  named  therein. 
The  charge  of  the  indictment  complained  of  is  that  the  accused  at- 
tempted '^  to  bribe  a  witness,  to- wit:  J.  T.  Collins,  from  appearing 
and  testifying  as  a  witness  on  behalf  of  the  State,  in  a  certain  crim- 
inal cause  depending  before  the  court,"  etc. 

The  language  employed  is  that  of  the  statute  (R.  S.,  Sec.  880) 
and  it  is  settled  jurisprudence  that  that  is  sufficient — the  crime 
charged  being  a  statutory  offence. 

II. 

The  next  objection  tendered  is  that  the  judge  improperly  rejected 
and  disallowed  certain  testimony  tending  to  impeach  the  evidence 
of  a  witness  for  the  State.     The  record  discloses  a  disparity  of  state - 
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ments  on  the  part  of  the  judge  and  counsel  of  the  accused,  in  re- 
spect to  whether  a  proper  basis  had  been  laid  for  the  introduction 
of  same — the  former  denying  and  the  latter  affirming  that  such 
basis  had  been  established  with  sufficient  certainty. 

Following  the  acfthority  of  repeated  decisions  to  that  effect,  we 
hold  that  the  statement  of  the  judge  is  of  superior  weight  and  more 
authoritative,  and  must  control  our  decision;  and,  so  holding,  we 
must  decide  that  the  proffered  testimony  was  properly  rejected. 

III. 

The  third  bill  makes  complaint  of  the  circumstance  that  at  a  pre- 
vious term  of  the  District  Court — nearly  twelve  months  prior  to  the 
final  trial  of  the  cause — the  prosecuting  attorney  insisting  upon  a 
trial,  and  defendant's  counsel  objecting,  because  the  sheriff  had 
made  no  return  upon  a  summons  which  had  been  issued  for  the  ap- 
pearance of  one  of  his  witnesses,  and  that  the  judge  ruled  that  his 
objection  was  not  well  taken.  It  can  not  be  perceived  what  con- 
nection that  matter  has  with  the  case,  as  it  was  finally  tried.  It  is 
utterly  frivolous. 

There  is  no  merit  in  the  appeal. 

Judgment  affirmed. 


No.  339. 
The  State  of  Louisiana  vs.  L.  A.  Craighead  et  al. 

Proper  showinK  belo^  made  to  this  court  that  the  accused  has  broken  Jail  and  be- 
come a  fugitive  from  Justice,  sinc<'  the  order  of  appeal  was  f^ran ted,  the  ap- 
peal will  be  dismiMHcd. 

A  PPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
X  jL     Watkins,  J. 

A,  J.  Murff  aiid   J.  R,  Land,  District    Attorneys,    and    Drew   <fr 
Stetoart  for  the  State,  Appellee. 


Edtoard  &  Egan  d:  Son  for  Defendants  and  Appellants. 


Ok  Motion  to  Dismiss  Appeal. 
The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    The  district  attorney  prosecuting  this  cause  has  filed 
a  motion  to  dismiss  this  appeal  on  the  ground  that,  since  it  was  taken, 
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the  accused  has  broken  jail  and  escaped  from  the  custody  of  the 
sheriff  and  is  a  refugee  and  a  fugitive  from  justice. 

This  motion  is  supported  by  an  affidavit  averring  the  truthfulness 
of  the  allegations  of  the  motion. 

It  was  recently  said  by  this  court,  in  Porter^s  case,  41  An.  402,  that 
'*  this  court  has  qo  mercy  to  extend  to  one  who  has  voluntarily 
placed  himself  beyond  the  law,  and,  however  much  it  may  lend  a 
willing  ear  to  t)ie  request  and  assurance  of  counsel,  it  would  fail  in  its 
duty  to  compromise  with  jail -breaking  and  convicted  felons.  It  is 
now  settled  that  a  prisoner  under  conviction  and  sentence  who 
escapes  from  custody  during  the  pendency  of  his  appeal  can  not, 
by  counsel,  prosecute  his  appeal,  and  forfeits  all  rights  to  be  heard 
on  the  same.  State  vs.  Wright,  32  An,  1017;  State  vs.  Edwards,  36 
An.  863;  State  vs.  Mansfield,  38  An.  563." 

We  are  of  opinion  that  the  defendant's  appeal  should  be  dismissed, 
and  it  is  so  ordered. 


No.  324. 
The  State  op  Louisiana  vs.  Buck  Casey. 

Where  a  witness  is  asked  to  deHiKoate  u  period  of  time  between  certain  events,  it 
is  u  fact  sought  by  the  <|uestioner  and  not  the  opinion  of  the  witness. 

Hypothetical  ({uestions  propounded  to  a  juror,  such  as  his  opinion  on  the  race 
problem,  his  belief  in  the  superiority  of  the  white  race,  that  negroes  ought  to 
be  tried  by  white  jurors,  are  irrelevant,  and  the  answer  of  the  witness  can  not 
affpor  his  (lualitlcation  as  a  juror.  The  test  of  his  qualilication  in  this  particu- 
lar is  wtiethuror  not  he  ha^  any  prejudice  a'/iinst  the  defendant,  and  not 
whether  he  is  prejudiced  against  his  race  on  account  of  the  belief  he  entertains 
of  the  superiority  of  his  own  race. 

The  defendant  can  not  complain  because  a  list  of  jurors  for  another  week  is 
served  on  hira  with  the  list  of  jurors  who  are  to  pass  on  his  case. 

There  is  no  law  in  the  State  requiring  that  the  accused  shall  be  tried  bv  jurors 
selected  from  among  his  own  race. 

Where  there  is  no  defect  on  the  face  of  the  record  a  motion  to  arrest  judgment 
will  not  be  sui?tained. 

It  is  not  necessary  for  a  juror's  competency  thait  he  should  be  a  schoiar.  It  is 
sufficient  if  he  can  understand  the  witnesses  and  the  argument  of  counsel. 
The  intelligence  of  the  juror  is  a  matter  to  be  determined  in  the  sound  discre- 
tion of  the  trial  judge. 

It  is  no  ground  for  a  new  trial  because  a  witness  was  intoxicated  and  in  no  condl* 
tion  to  be  placed  upon  the  stand. 

When  the  statement  of  facts,  prepared  by  re(iue8t  of  l^defendant's  counsel,  by  the 
trial  judge,  shows  that  the  newly  discovered  evidence  is  unimportant  and 
could  not  affect  the  result,  his  ruling  in  refusing  a  new  trial  will  be  sustained 


44  069 

109  293 

44  909 

ill  812 

111  816 

44  969 

[ll6flfi» 

44  969 

119  669 


970  SUPREME  COURT  OF  LOUISIANA. 

State  vs.  Casey. 


APPEAL  from  the  Ninth  District  Court,  Parish  of  Red  River. 
Hall,  J. 

J,  B.  Lee  and  J.  R,  Land,  District  Attorneys,  for  the  State,  Ap- 
pellee. 


J.  C.  Egan  dr  Son  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

MgEnery,  J.  Buck  Casey,  the  defendant,  a  neg^o,  was  tried^ 
convicted,  and  sentenced  for  committing  the  crime  of  manslaughter. 
He  appealed. 

There  are  six  bills  of  exceptions  upon  which  the  defendant  relies 
for  a  reversal  of  the  judgment. 

No.  1 — A  witness  for  the  State  testified  that  he  heard  a  conversa- 
tion between  deceased  and  defendant,  in  which  the  deceased  said : 
*^Stop,  let's  shoot  it  out."  The  district  attorney  asked  the  witness 
the  following  question:  ^^How  long  was  it  from  the  time  deceased 
said  'Stop,  let's  shoot  it  out?'  "  which  was  objected  to  by  defend- 
ant as  calling  for  an  expression  of  opinion  from  the  witness.  The 
objection  was  very  properly  overruled,  as  the  question  did  not  call 
for  an  opinion,  but  a  fact,  a  definite  period  of  time. 

Bill  No.  2 — ^The  defendant  complains  of  the  ruling  of  the  trial 
judge  in  forcing  him  to  trial  without  legal  service  of  indictment  and 
venire.  The  court  convened  September  5,  1892,  with  a  jury  of  fifty 
for  the  first  week,  and  of  thirty  for  the  second  week,  beginning  on 
Monday,  September  12.  A  grand  jury  was  impaneled  on  the  5th  of 
September  out  of  the  panel  of  fifty. 

September  8  the  defendant  was  arraigned  and  his  case  fixed  for 
trial  on  the  14th  of  September,  the  second  week  of  the  term.  The 
jury  list  and  indictment  served  on  the  prisoner  two  entire  days  be- 
fore the  trial  showed  the  jurors  drawn  for  both  the  first  and  second 
weeks. 

There  were  two  separate  lists,  each  headed  with  the  names  of  the 
jurors  drawn  for  the  first  and  second  weeks  respectively.  The  ac- 
cused has  no  cause  to  complain  because  the  list  of  jurors  on  a  sep  - 
arate  list  for  the  first  week  was  served  on  him. 

His  trial  was  fixed  for  the  14th  of  September,  the  second  week  of 
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the  term,  and  the  list  of  jurors  for  this  week,  who  were  to  pass  on 
his  case,  was  served  on  him  two  clear  days  before  the  trial.  31 
An.  897. 

Bills  3,  4  and  6  may  be  considered  together. 

The  jurors  answered  on  their  voir  dire  that  they  thought  a  white 
jury  more  competent  to  give  the  prisoner  justice  than  a  negro  jury, 
andlthat  it  was  their  opinion  thatjthe  country  would  be  better  off  with- 
out the  negro;  that  the  colonization  of  the  negro  was  desirable. 

In  bill  4  it  appears  that  the  juror  stated  he  had  race  prejudices, 
and  that  he  thought  the  negro  ought  to  be  tried  by  a  white  jury. 

These  questions  were  all  hypothetical  and  had  no  relation  what- 
ever to  the  case  on  trial.  The  jurors  did  not  say  that  they  had  any 
prejudice  against  the  accused,  or  that  they  could  not  give  him  a  fair 
trial. 

Race  prejudice  exists  everywhere  among  all  nations,  who  favor 
their  own  race  and  believe  it  is  the  favored  and  cherished  race  of 
the  world.  No  man,  because  bethinks  his  own  race  superior  to  an- 
other, is  disqualified  as  a  juror  on  this  account,  particularly  as  in 
this  case  the  difficulty  was  between  two  of  the  same  race.  As  between 
them,  the  juror,  notwithstanding  his  opinion  of  superiority  of  his 
race  and  people,  can  give  an  impartial  verdict. 

Bill  No.  6 — A  juror  was  challenged  because  he  was  unable  to  read 
or  write  and  was  not  familiar  with  the  Constitution  of  the  State  and 
Federal  Government.  There  is  no  law  defining  the  qualifications  of 
the  juror  as  to  intelligence.  The  juror  in  the  opinion  of  the  trial 
judge  was  fully  compeoent  and  sufficiently  intelligent  to  serve  as  a 
juror. 

Questions  as  to  the  intelligence  and  ability  of  a  juror  to  serve  are 
within  the  sound  discretion  of  the  trial  judge.     30  An.  884. 

It  is  not  necessary  for  the  competency  of  a  juror  that  he  should 
be  a  scholar.  It  is  sufficient  if  he  is  conversant  with  the  English 
language,  and  can  understand  the  testimony  of  witnesses  and  argu- 
ment of  counsel.  State  vs.  Duck,  36  An.  754;  State  ,vs.  Ford,  42 
An.  256. 

There  is  nothing  on  the  face  of  the  record  to  justify  the  motion  in 
arrest  of  judgment,  which  avers  that  no  jurors  of  his  own  color  were 
drawn  on  the  venire  by  which  he  was  tried.  The  record  does  not 
show  that  any  juror  was  excluded  on  account  of  his  race  or  color. 
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There  in  therefore  no  error  on  the  face  of  the  record  upon  which 
to  base  a  motion  in  arrest  of  judgment.     State  vs.  Ford.  42  An.  256. 

The  last  complaint  is  to  the  refusal  of  the  trial  judge  to  grant  a 
new  trial  for  the  reasons  alleged  in  the  several  bills  of  exception, 
which  have  been  disposed  of,  nnd  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  It  is  alleged  in  the  motion,  on  affidavit 
filed,  that  one  Austin,  who  was  not  summoned  for  the  State,  but  tes- 
tified as  a  witness,  stated  to  the  jury  that  the  defendant  had  stated 
to  him  directly  after  the  killing  that  *^  prisoner  had  killed  Sandy 
Carter  because  the  prisoner  would  not  pay  deceased  for  a  pocket- 
knife,  and  said  Austin  asked  the  prisoner  if  he  would  kill  a  man 
about  a  pocket  knife,  and  prisoner  answered  he  would." 

It  is  stated  by  defendant's  counsel  that  the  testimony  of  Austin 
could  be  disproved  by  one  Colbert,  but  he  had  from  over-indulgence 
in  intoxicating  liquors  placed  himself  in  a  condition  that  he  could  not 
testify. 

This  is  not  sufficient  ground  for  a  new  trial.  The  man  Colbert 
should  have  been  subpoenaed,  and  delay  asked  until  he  was  in  a  con- 
dition to.  appear. 

It  appears  from  the  statement  of  facts,  prepared  at  request  of  de- 
fendant's counsel  by  the  trial  judge,  that  the  contradiction  of  the 
testimony  of  Austin  was  unimportant,  and  could  in  no  way  affect  the 
result  of  the  trial. 

Judgment  affirmed. 


No.  333. 

"44  "555 

49  laio  The  State  of  Louisiana  vs.  Bob  Davis. 

An  indictmeot  for  larceny  which  shows  that  the  offence  wan  couiinitted  more  than 
one  year  previous  to  the  filing  of  the  indictment,  and  there  are  no  averments 
of  the  causes  which  suspend  prescription,  will  be  quashed  and  set  aside. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  DeSoto. 
Hall,  J. 


J,  B,   Lee  and  J.   JR.  Land,  District   Attorneys,  for  the   State, 
Appellee. 


H.  P.  Liverman  for  Defendant  and  Appellant. 


SHREVEPORT,  OCTOBER,  1892.  973 


state  vs.  Saunders. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  indicted  for  larceny,  convicted 
and  sentenced.  He  appealed,  and  has  filed  the  plea  of  one  year 
preecription  to  the  prosecution. 

The  indictment  charges  the  offence  to  have  been  committed  on  the 
day  of  1890. 

It  was  found  and  presented  on  the  4th  August,  1892.  The  causes 
for  the  suspension  of  prescription  are  not  averred  in  the  indictment. 

The  plea  must  prevail.  Rev.  Stat.  986 ;  State  vs.  Victor,  36  An. 
778;  State  vs.  Joseph,  40  An.  5. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  and 
sentence  appealed  from  be  annulled,  canceled  and  reversed,  and  the 
defendant  discharged. 


W.  G,  McDonald  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  indicted  for  murder,  tried,  con- 
victed and  sentenced  to  be  hung.     He  appealed. 

The  first  complaint  of  the  defendant  is  that  his  counsel  requested 
the  judge  to  reduce  his  charge  to  the  jury  in  writing,  and  to  submit 


No.  846.  _ 

1-44  973' 
State  of  Louisiana  vs.  James  Saunders.  \\\z_^ 

There  is  no  law  requiring  the  judge  to  submit  his  written  charge,  requested  by 

defendant,  to  counsel  for  scrutiny. 
When  the  trial  Judge  delivers  his  charge  in  writing,  and  there  is  no  objection  to 

it,  it  is  to  be  regarded  as  complete  and  satisfactory  as  to  the  statement  of  the 

law  governing  the  case. 
After  the  written  charge  is  delivered,  and  defendant's  counsel  prepares  a  special 

charge  and  re(iuests  the  judge  to  give  it  to  the   Jury,  and  he  does  so,  with  a 

qualification  orally  given,  but  afterward  reduced  to  writing  and  read  to  the 

Jury,  the  defendant  has  no  Just  cause  of  complaint  solely  on  the  ground  that 

thcfiualification  wasflr8t  orally  stated  to  the  Jnry. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Calcasieu. 
Foumet,  J. 

E,  D.  Miller  and  J.  R,  Land,  District  Attorneys,  for  the  State,  Ap- 
pellee. 
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the  charge  before  delivering  it  to  defendant's  counsel.  The  jadg^e 
at  once  sigpiifled  his  willingness  to  comply  with  Sec.  1966  of  tlie  Re- 
vised Statutes,  but  declined  to  sabmit  it  in  advance  to  defendant's 
counsel.  There  was  no  error  in  the  trial  judge's  ruling,  as  there  is 
no  law  requiring  him  to  submit  his  written  charge  to  the  counsel  for 
defendant  for  his  scrutiny  before  said  charge  is  delivered  to  the 
Jury. 

The  second  ground  of  complaint  is  that  the  trial  judge  added  a 
qualification  orally  to  a  special  charge  in  writing  offered  by  the  de- 
fendant to  go  to  the  jury.  The  added  charge  or  qualification  to  the 
special  charge  was  afterward  reduced  to  writing,  and  the  jnry 
brought  back  from  their  room  and  the  charge  reduced  to  writing  was 
read  to  them. 

There  is  no  exception  in  the  transcript  to  the  general  charge.  It 
was  complete,  sufficient  and  satisfactory,  which  is  evidenced  by  the 
absence  of  any  complaint  against  it.  The  trial  judge  had  fully  com- 
plied with  the  law,  Sec.  1966,  Revised  Statutes. 

The  judge  was  not  bound  to  accept  the  additional  instructions 
asked  for  by  defendant.  He  could  have  refused  the  same,  and  his 
ruling  would  have  been  sustained  if  the  general  charge  covered  the 
points  asked  for  in  the  special  charge.  The  special  charge  was  in 
writing,  but  reduced  to  writing  by  defendant's  counsel.  The  de- 
fendant's counsel  never  requested  that  the  judge  deliver  the  special 
charge  in  writing;  objection  only  was  made  when  the  judge  oraUy 
qualified  the  special  charge  asked  by  defendant's  counsel.  There  is 
no  complaint  as  to  the  qualification  of  the  special  charge.  Its  cor- 
rectness is  not  denied. 

We  may  add  that  it  was  the  judge's  right  and  privilege  to  put  the 
special  charge,  if  requested,  in  writing  in  his  own  language. 

The  very  fact  of  offering  it,  already  prepared  by  defendant's 
counsel,  was  in  fact  a  waiver  of  the  right,  that  it  should  be  delivered 
to  the  jury  in  writing,  by  the  judge,  in  accordance  with  Sec.  1966. 
We  see  no  reason  to  disturb  the  verdict. 

Judgment  affirmed. 
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No.  326. 
The    State  of  Louisiana  vs.  Floyd  Jackson. 

1.  Where  an  appeal  is  taken  from  a  judgment  forfeiting  a  bond,  after  theflnal  ad- 
journment of  the  court  which  rendered  the  judgment,  the  appeal  will  be  dis- 
missed. 

2.  Where  the  appellant  suggests  an  Improper  return  day  and  place  for  the  ap- 
peal, the  error  is  imputable  to  him  and  the  appeal  will  be  dismissed. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Franklin. 
ElliSy  J. 


L.  A,  Thompson  and  J.  R.  Land,  District  Attorneys,  for  the  State, 
Appellee. 


A.  W,  Moore  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 
The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  an  appeal  taken  from  a  judgment  forfeiting 
an  appearance  bond,  and  is'  therefore  a  proceeding  in  a  criminal 
case. 

The  order  of  appeal  was  granted  and  the  appeal  taken  after  the 
adjournment  of  the  court  which  rendered  the  judgment  forfeiting 
the  bond. 

The  principle  is  now  well  established  that  an  appeal  from  a  judg- 
ment forfeiting  a  bond  must  be  taken  at  the  term  of  court  in  which 
the  judgment  was  rendered.  It  will  be  dismissed  if  taken  after  the 
term  of  the  court  which  rendered  it.     State  vs.  Joseph,  38  An.  33. 

The  appeal  is  made  returnable  at  Monroe,  the  second  Monday  of 
June,  1893. 

This  error  in  the  order  is  imputable  to  the  appellant,  as  the  return 
day  was  made  at  his  suggestion.  This  also  is  a  sufficient  ground  for 
the  dismissal  of  the  appeal.  State  vs.  Jenkins,  36  An.  865;  38  An. 
33;  38  An.  363. 

Tl\^  appeal  is  dismissed. 
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_<7    912 

2  £^  The  State  of  Louisiana  vs.  Charles  Hall. 

49     OAK 

*^       The  jury  commissioner  was  appointed  and  had  been  duly  qualified ;  the  failure  of  tbe 

M  133ol  clerk  to  make  an  entry  of  the  fact  upon  the  minutes  of  the  court  at  the  time  of 

g-g  the  appointment  in  not  cause  Hullicient  to  annul  h\»  act  as  commissioner;  tbe 

fll8    706  evidence  of  the  appointment  wa.«i  entered  upon  the  minutes  before  the  final 

■  "  adjournment  of  the  first  term  of  tlie  court  after  the  appointment. 

The  proces  verbal  of  the  drawint;  of  the  Jury  was  depoi^ited  in  the  clerk's  otBcc, 
but  it  was  not  actually  filed.  Tlie  defence  was  not  prejudiced  in  any  respect. 
The proc€»  verbal  was  of  record  in  the  clerk's  ofllce  at^all  times  after  it  was  d«*- 
posited. 
Counsel  for  defendant  did  not  object  to  inadmissible  argument  of  counsel  for  the 
State,  and  request  the  court  to  correct  alleged  mistakes  at  the  moment  or  in  the 
charge  to  the  jury. 
It  was  too  late  on  motion  for  new  trial. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
Watkina,  J. 


A,  J.  Murff  and  J.  R.  Land,  District  Attorneys,  Drew  &  Stewart 
and   Egan  A  Son  for  the  State,  Appellee. 


B,  P.  Edwards  and  Dorman  &  Reynolds  for  Defendant  and  Ap- 
pellant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  tried  and  convicted  of  the  crime 
of  manslaughter  and  was  sentenced  to  the  penitentiary  for  five  years. 

He  has  appealed.  The  record  discloses  a  motion  to  quash  the  in- 
dictment on  the  following  grounds:  That  the  grand  jury  was  illegally 
constituted,  as  it  was  drawn  from  a  venire  selected  by  two  of  the 
jury  commissioners  only;  thatT.  A.  Walker,  who  participated  in  the 
drawing  and  proceedings  of  the  commission  was  a  mere  out- 
sider and  disqualified  to  act ;  that  the  proces  verbal  of  the  drawing 
of  the  venire  was  never  filed  in  the  clerk's  office. 

In  addition  to  the  foregoing  defences  the  defendant  applied  for  a 
new  trial  on  two  grounds : 

First,  because  counsel  for  the  State,  in  closing  the  argument, 
stated  to  the  jury  that  as  the  defendant  answered,  in  response  to  a 
leading  question  on  cross-examination,  that  if  the  deceased  had  not 
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thrown  a  jag  at  him,  when  the  fatal  shot  was  fired,  he  would  not 
have  shot  him. 

That  counsel  said  that  this  presented  the  only  question  for  con- 
sideration, and  that  defendant  thereby  limited  the  groui^ds  of 
defence  to  one,  though  there  were  several. 

The  second  ground  of  the  motion  for  a  new  trial  is  that  the  ver- 
dict IS  contrary  to  law  and  evidence. 

There  are  several  bills  of  exception  to  the  transcript  setting  forth 
grounds  of  objection. 

The  defendant  not  being  represented  by  counsel  in  this  court,  no 
argument  is  presented  in  their  support. 

We  have  read  the  grounds  and  find  that  they  were  properly  over- 
ruled by  the  court. 

In  reference  to  the  participation  of  a  commissioner  disqualified  to 
act,  a  point  presented  in  the  motion  to  quash,  it  appears  of  record 
that  the  commissioner  was  appointed  when  the  court  was  not  in 
session. 

His  appointment  and  oath  of  oflice  were  filed  with  the  clerk  of 
the  court  and  were  spread  on  the  minutes  at  the  first  term  held  after 
the  appointment  had  been  made. 

The  appointment  and  oath  were  of  record  in  the  clerk's  office, 
subject  to  the  examination  of  the  defendant,  or  his  counsel.  The 
failure  of  the  clerk  to  make  a  note  of  the  appointment  in  the  minute 
book  of  the  court  at  the  time  it  was  made,  can  not  strike  with  nullity 
the  acts  of  the  person  appointed  and  acting. 

The  failure  of  the  clerk  to  file  the  proces  verbal  of  the  drawing  of 
the  jury  is  alleged  as  the  second  ground  of  the  motion  to  quash. 

The  proces  verbal  was  deposited  in  the  clerk's  office  for  the  March 
term  of  court  of  1892,  and  summons  issued  for  the  jurors  as  drawn. 

This  failure  to  file  the  proces  verbal  was  an  irregularity  in  the 
clerk's  office  which  should  be  avoided ;  although  a  negligence,  it  is 
not  per  se  of  such  a  character  as  to  make  it  necessary  to  annul  and 
set  aside  the  general  venire  for  a  term,  or  quash  an  indictment  found 
by  the  grand  jury. 

The  motion  for  a  new  trial  on  the  ground  that  counsel  for  the 
State  made  misleading  remarks  to  the  jury  in  the  closing  argument 
has  no  merit. 

The  argument  of  counsel  in  closing  before  the  jnry,  if  objection- 
able, was  not  objected  to  at  the  time,  and  no  request  was  made  of 
62 
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ments  on  the  part  of  the  jadge  and  coansel  of  the  accused,  in  re- 
spect to  whether  a  proper  basis  had  been  laid  for  the  introdaction 
of  same — the  former  denying  and  the  latter  affirming  that  such 
basis  had  been  established  with  sufficient  certainty. 

Following  the  acfthority  of  repeated  decisions  to  that  effect,  we 
hold  that  the  statement  of  the  judge  is  of  superior  weight  and  more 
authoritative,  and  must  control  our  decision;  and,  so  holding,  we 
must  decide  that  the  proffered  testimony  was  properly  rejected. 

III. 

The  third  bill  makes  complaint  of  the  circumstance  that  at  a  pre- 
vious term  of  the  District  Court — nearly  twelve  months  prior  to  the 
final  trial  of  the  cause — the  prosecuting  attorney  insisting  upon  a 
trial,  and  defendant's  counsel  objecting,  because  the  sheriff  had 
made  no  return  upon  a  summons  which  had  been  issued  for  the  ap- 
pearance of  one  of  his  witnesses,  and  that  the  judge  ruled  that  his 
objection  was  not  well  taken.  It  can  not  be  perceived  what  con- 
nection that  matter  has  with  the  case,  as  it  was  finally  tried.  It  is 
utterly  frivolous. 

There  is  no  merit  in  the  appeal. 

Judgment  affirmed. 


No.  339. 
The  State  of  Louisiana  vs.  L.  A.  Craighead  et  al. 

Proper  showinK  being  made  to  this  court  that  the  accused  hus  broken  jail  and  be- 
come a  fugitive  from  Justice,  since  the  order  of  appeal  was  granted,  the  ap- 
peal will  be  dismissed. 

A  PPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
r\     WatkinSy  J, 

A.  J.  Murff  and   J,  R,  Land,  District    Attorneys,    and    Drew   <fr 
Stewart  for  the  State,  Appellee. 


Edward  &  Egan  &  Son  for  Defendants  and  Appellants. 


On  Motion  to  Dismiss  Appeal. 
The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    The  district  attorney  prosecuting  this  cause  has  filed 
a  motion  to  dismiss  this  appeal  on  the  ground  that,  since  it  was  taken, 
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the  accused  has  broken  jail  and  escaped  from  the  custody  of  the 
sheriff  and  is  a  refugee  and  a  fugitive  from  justice. 

This  motion  is  supported  by  an  affidavit  averring  the  truthfulness 
of  the  allegations  of  the  motion. 

It  was  recently  said  by  this  court,  in  Porter's  case,  41  An.  402,  that 
*'  this  court  has  qo  mercy  to  extend  to  one  who  has  voluntarily 
placed  himself  beyond  the  law,  and,  however  much  it  may  lend  a 
willing  ear  to  t)ie  request  and  assurance  of  counsel,  it  would  fail  in  its 
duty  to  compromise  with  jail -breaking  and  convicted  felons.  It  is 
now  settled  that  a  prisoner  under  conviction  and  sentence  who 
escapes  from  custody  during  the  pendency  of  his  appeal  can  not, 
by  counsel,  prosecute  his  appeal,  and  forfeits  all  rights  to  be  heard 
on  the  same.  State  vs.  Wright,  32  An.  1017;  State  vs.  Edwards,  36 
An.  868;  State  vs.  Mansfield,  38  An.  563.'' 

We  are  of  opinion  that  the  defendant's  appeal  should  be  dismissed, 
and  it  is  so  ordered. 


No.  324. 
The  State  of  Louisiana  vs.  Buck  Casey. 

Where  a  witness  is  asked  to  designate  a  period  ot  time  between  certain  events.  It 
is  a  fact  sought  by  the  questioner  and  not  the  opinion  of  the  witness. 

Hypothetical  questions  propounded  to  a  juror,  such  as  his  opinion  on  the  race 
probleiij,  his  belief  in  the  superiority  of  the  white  race,  that  negroes  ought  to 
be  tried  by  white  jurors,  are  irrelevant,  and  the  answer  of  the  witness  can  not 
iifff^ct  bis  qualification  as  a  juror.  The  test  of  hi>«  qunlitleation  in  this  particu- 
lar is  whether  or  not  he  hu4  any  prejudice  av(iins(  the  defendant,  and  not 
whether  he  is  prejudiced  against  his  race  on  account  of  the  belief  he  entertains 
of  the  superiority  of  bis  own  race. 

The  defendant  can  not  complain  because  a  list  of  jurors  for  another  week  is 
served  on  hira  with  the  list  of  jurors  who  are  to  pass  on  his  case. 

There  Is  no  law  in  the  State  reciuiring  that  the  accused  shall  be  tried  bv  Jurors 
selected  from  among  his  own  race. 

Where  there  is  no  defect  on  the  face  of  the  record  a  motion  to  arrest  judgment 
will  not  be  sustained. 

It  is  not  necessary  for  a  Juror's  competency  that  he  should  be  a  Hchoiar.  It  Is 
sufficient  if  he  can  understand  the  witnesses  and  the  argument  of  counsel. 
The  intelligence  of  the  Juror  is  a  matter  to  be  determined  In  the  sound  discre- 
tion of  the  trial  judge. 

It  is  no  ground  for  a  new  trial  because  a  witness  was  intoxicated  and  in  no  condi- 
tion to  be  placed  upon  the  stand. 

When  the  statement  of  facts,  prepared  by  request  of  i.defendant's  counsel,  by  the 
trial  judge,  shows  that  the  newly  discovered  evidence  is  unimportant  and 
could  not  affect  the  result,  his  ruling  in  refusing  a  new  trial  will  be  sustained 
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trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 
if  snch  evidence  was  known  to  him  before  the  trial,  and  he  failed^ 
though  within  hlB  power,  to  have  it  procured  on  the  trial.  State  vs. 
Anderson,  29  An.  774;  State  vs.  Cotton,  86  An.  980;  State  vs. 
Gauthranx,  88  An.  608. 
Judgment  affirmed. 


CASES 


ARGUED  AND  DETERMINED  IN  THE 


SUPREME  COURT  OF  LOUISIANA, 

AT  NEW  ORLEANS, 

IN 

NOVEMBBR,    1892. 


JUDGES  OF  THE  COURT  : 


HON.  FRANCIS  T.  KICHOLLS,  Chief  Justice. 
HON.  CHARLES  K.  FKNNER, 
HON.  LYNN   B.  WATKINS, 
HON.  SAMUEL  D.  McENERY, 
HON.  JOSEPH    A.  BREAUX, 


Associate  yustices. 


No.  11,063. 

The  State  op  Louisiana  vs.  The   Vicksbubg,   Shkbvbpobt  & 

Pacific  Railroad  Company. 

1.  Held,  that  the  State  has  had  at  no  time  separate,  distinct  interests  of  her  own 
under  the  grant  of  June  3, 1856,  that  under  that  statute  it  acted  simply  as  an  in- 
strumentality through  which  to  carry  out  a  particular  purpose  of  Congress,  a 
means  to  a  special  end,  and  that  end  one  ezclusiyely  in  the  interests  of  the 
United  States. 

2.  That,  although  In  conyeying  at  once  all  the  lands  embraced  in  the  trust  to  the 
Yicksburg,  Shreveport  &  Texas  Railroad  Company  instead  of  holding  the 
legal  title  in  herself,  selling  limited  quantities  as  the  road  progressed  and 
turning  the  proceeds  from  time  to  time  over  to  the  constructing  company  as 
it  carried  on  the  work,  the  State  made  a  radical  departure  from  the  terms  of 
its  agency;  still  its  action  was  not  absolutely  null  and  void,  but  only  Toid- 
able.    The  government  could  ratify  it,  should  it  be  to  its  interests  so  to  do. 

9.  Heidt  that  as  at  the  end  of  ten  years  the  powers  of  the  State  ceased  by 
exhaustion  through  its  own  acts  and  by  limitation  of  time  under  the  express 
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terms  of  the  act  of  Oongress  the  State  bad  no  power  or  authority  in  1879  to 
retrace  its  steps,  undo  what  It  h  ad  done  and  attempt  to  restore  the  status  quo 
by  a  simple  legislative  act  of  forfeiture,  and  by  repealing  its  act  of  transfer  of 
1857  to  the  company. 

4.  Held,  that  an  agent  who  has  exceeded  his  powers  should  not  himself  be  per- 
mitted to  predicate  an  attack  upon  those  with  whom  he  has  dealt,  by  settiner 
up  that  he  has  violated  his  instructions,  and  that  the  Federal  Government 
having  shown  up  to  the  present  time  no  Intention  of  claiming  a  forfeiture, 
and  the  contemplated  road  having  been  built,  tardily  it  is  true  but  none  the 
less  built,  and  being  now  in  full  operation  charged,  with  the  obligations 
exacted  in  the  grant,  the  court, has  no  right  to  assume  that  Congress  will  ever 
seek  to  forfeit  its  grant. 

6.  Held,  that  Inasmuch  as  by  the  granting  of  plaintiff's  prayer  the  legal  title  of 
the  lands  would  be  taken  from  the  company  In  whom  the  State  herself  has 
placed  them,  without  thereby  vesting  the  absolute  ownership  of  the  same  in 
the  State  (the  State's  authority  to  dispose  of  them  In  any  way  having  ceased 
In  I8f)6),  and  Inasmuch  as  by  the  granting  of  plaintiff's  prayer,  Ehould  the 
United  States  refuse  to  forfeit  the  grant,  a  very  large  quantity  of  land  would 
through  the  instrumentality  of  this  court  be  placed  hors  de  commerce  for  an 
indefinite  time— the  United  States  refusing  to  receive  them,  and  the  State 
under  its  qualified  title,  absolutely  prohibited  from  making  any  use  of  them, 
it  would  be  worse  than  a  vain  act  for  the  court  to  adjudge  these  lands  to 
be  the  property  of  the  State  "  for  th  e  objects  and  purposes  of  the  act  of  Con- 
gress," which  is  the  decree  sought. 

6.  Held,  that  the  relations  of  these  parties  to  each  other  are,  through  the  act  of 
the  State  herself,  radically  different  from  what  they  would  have  been  had  the 
State  so  acted  as  to  have  forced  the  company  to  come  Into  a  court  as  a  plaintiff 
claiming  the  proceeds  of  the  lands  against  herself  as  defendant,  still  holding 
the  legal  title  under  the  trust. 

7.  Held,  that  the  State  herself  Is  estopped  from  claiming  that  the  company  did 
not  have  such  a  property  in  the  land  conveyed  to  it  as  would  permit  the 
mortgage  given  by  It  to  Its  bondholders  to  originally  attach  to  those  lands, 
and  from  claiming  that  the  'mortgage  so  given  by  the  company  under  the 
authority  of  her  own  legislative  act  was  null  and  void. 

8.  Held,  that  the  State  having  no.  interests  of  her  own  in  this  suit,  and  being 
charged  with  no  duty  to  the  United  States  In  respect  to  these  lands,  there  Is 
no  basis  for  this  petitory  action,  and  the  title  to  the  lands  must  remain  where 
the  State  herself  has  placed  it  until  attacked  (if  ever  it  should  be)  by  federal 
authority  and  under  federal  rights. 

9.  Held,  the  reconventional  demand  against  the  State  for  damages  for  an  illegal 
injunction  is  supported  neither  by  law  nor  by  evidence. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Richardson,  J, 


M.  J".  Cunningham^  Attorney  General,  and  C.  J.  Boatner  for  Plain- 
tiff and  Appellant : 

1.  The  act  of  June  3, 1856,  was  In  legal  effect  a  deed  in  trust  to  the  State  of  Louis 
iana  for  the  purposes  and  on  the  conditions  therein  expressed. 
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2.  The  Legislature  of  the  State,  by  act  approved  March  11, 1857,  accepted  the  trust 
on  the  terms  and  coDditions  imposed. 

3.  By  the  terms  of  the  trust  the  State  could  dispose  of  the  property  only  on  con 
ditions  precedent.    21  Wall.  59;  92  U.  S.  57. 

4.  The  grant  to  the  State  being  by  public  statute,  all  persons  are  charged  with 
notice  of  the  powers  conferred  by  it  and  with  the  limitations  imposed. 

5.  The  act  of  the  I^egislatnre  of  Louisiana  approved  March  11,  1867,  if  construed 
as  a  disposition  inprtuenti  of  any  more  of  the  grant  than  120  sections,  was  void 
to  that  extent,  being  beyond  the  power  conferred  by  the  act  of  Congress. 
The  grantee  under  said  act  was  charged  with  notice  thereof,  and  acquired  no 
rights  thereby  beyond  those  the  State  was  authorized  to  grant. 

6.  The  act  approved  March  19,  1857,  authorizing  the  Yicksburg,  Shfeveport  & 
Texas  Company,  grantees,  to  affect  the  lands  covered  by  the  grant  beyond 
120  sections,  by  mortgage,  was  void,  because  a  mortgage  is  a  quasi  alienation 
prohibited  by  the  terms  of  the  grant,  which  prohibits  the  land  being  disposed 
of  except  as  the  work  progresses,  and  prescribes  the  only  mode  in  which  it 
can  be  disposed  of  as  the  work  progresses. 

7.  The  acts  of  March  11  and  19, 1867,  construed  according  to  the  powers  invested 
in  the  Legislature  of  Louisiana  to  deal  with  this  land  by  the  act  of  Congress, 
were  contracts  between  the  State  and  one  of  her  citizens  by  which  120  sections 
of  land  were  granted  absolutely  and  the  grantee  authorized  to  earn  the 
remainder  bycon^^ance  with  the  conditions  precedent  imposed  in  the  act 
of  Congress — the  permission  to  mortgage  extending  in  legal  effect  only  to  the 
120  sections  granted  inpraesenti,  and  to  the  remainder  if  it  should  be  earned. 

8.  The  right  of  the  Yicksburg,  Shreveport  3t  Texas  Company  to  all  the  lands 
granted,  except  120  sections,  depending  upon  the  condition  that  it  should  com- 
plete the  line  in  ten  years,  tp«o /ac^o  terminated  with  the  termination  of  that 
period,  and  the  right  of  the  mortgage  terminated  with  it.  Civil  Code  of 
Louisiana,  Art.  8411,  3290,  3289,  3282  and  3278;  Schulenberg  vs.  Harriman, 
21  Wall.  44,  e< seg.,  and  cases  there  cited;  92  U.  S.  57.  See  also  Civil  Code  of 
Louisiana,  2043,  2045,  2046,  2130. 

9.  To  work  estoppel,  parties  to  deed  must  be  mi  jvrta  competent  to  make   it 
effectual  as  a  contract.     The  State  of  Louisiana  being  incompetent  to  grant 
any  rights  on  the  land  other  than  as  authorized  by  the  act  of  Congress,  one 
Legislature  could  not  estop  a  succeeding  Legislature  by  such  unauthorized  act 
101  U.  S.  R.  240. 

To  estop  one  from  asserting  hiM  legal  rights  to  property  there  must  have  been 
intentioncv^  deception  or  such  gross  negligence  as  to  amount  to  constructive 
fraud.    IS  Wall.  226 ;  93  U.  S.  R.  326. 

To  make  doctrine  apply  to  title  to  real  estate,  party  misled  must  not  only  be 
*    destitute  of  knowledge  of  true  state  of  title,  but  also  of  the  means  of  acquiring 
such  knowledge.    93  U.  S.  3.36. 

Farty  dealing  with  trustee  with  knowledge  of  the  trust  is  bound  by  it,  and  gets 
no  title  where  there  is  breach  of  the  trust.    10  Howard,  114;  8  Wheaton,  421. 
Trust  property  wrongfully  disposed  of  may  be  recovered  by  cettui  if  party  in 
possession  had  notice  of^the  trust.    15  Wall.  165;  3  Howard,  333;  16  Wall.  832;  96 
U.  8.  80. 

The  act  14th  February,  1879,  was  merely  a  legislative  declaration  of  the  for- 
feiture of  the  contract  contained  in  act  of  March  11, 1857,  and  the  grant  therein 
contained  was  in  execution  of  the  trust  conferred  by  the  act  of  Congress.  The 
failure  of  the  last  grantee  to  build  the  road  leaves  the  legal  title  In  the  State  of 
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Louisiana,  with  the  trust  unexecuted  and  the  right  fa  Congress  to  re-enter 
because  of  the  breach  of  the  conditions  Imposed  In  the  original  grant. 
10.  The  construction  of  the  railroad  from  Monroe  to  Shreveport,  La.,  after  the  ex> 
piration  of  the  time  prescribed  In  the  act  of  Congress  and  the  act  of  the  Legis- 
lature of  Louisiana  of  March  11, 1W7,  and  after  the  legislatiye  declaration  of  its 
forfeiture  of  February  14,  1879,  can  not  be  considered  as  done  under  the 
authority  of  the  State,  and  therefore  conferred  no  rights  under  the  grant  to 
the  constructing  company.  (See  authorities  cited  in  Tucker  report  Back- 
bone land  grant). 

A  legislative  forfeiture  of  a  public  grant,  for  non- performance  of  condition 
annexed  thereto  Is  valid  and  will  be  maintaiufHl.    21  Wall.  63;  5  Wall.  267; 

in  u.  vS.  67. 


Stvhbs  <fir  Russell  and    Wise  A  Hemdon  for  Defendant  and  Ap- 
pellee : 

1.  In  a  grant  of  lands  by  Congress  to  aid  in  the  construction  of  a  railroad,  '*there 
be  and  hertby  i»  granted"  are  words  of  absolute  donation;  import  an  immediate 
transfer  of  title  and  vest  a  present  title  in  the  grantee,  though  a  location  of 
the  road  and  filing  of  Its  map  Is  necessary  to  give  precision  and  attach  it  to 
particular  tracts.    The  location  and  filing  accomplish^^hls. 

2.  The  condition  In  such  a  grant,  that  <Mf  the  road  is  not  completed  within  a  cer- 
tain time  no  further  sale  shall  be  made,  but  the  land  shall  revert  to  the  United 
States,"  Is  a  condition  ntbsequent. 

3.  Time  not  being  the  essence  of  the  grant.  It  Is  not  forfeited,  ipsofactOt  by  the 
failure  of  the  company  to  perform  the  condition,  but  to  enforce  the  forfeiture 
action  must  be  taken  by  authority  of  Congress. 

4.  The  company  had  still  a  right  to  construct  the  road  out  o/Hme,  and  until  in 
some  way  Congress  takes  advantage  of  the  breach,  It  Is  the  duty  of  the 
government  to  give  the  company  the  benefit  of  the  grant. 

Hth  Opin.  Atty.  Gen.  244-256;  11th  do.  47;  16th  do.  397-«72;  H.  R.  Ex.  Dec.  47th 
(^ong.  29,  p.  35,  Atty.  Gen.  Brewster;  9  Wall.  96;  94  U.  8.  743;  97  IT.  8.  291;  103 
U.  S.  426;  104  U.  8.  329;  106  U.  S.  360;  113  U.  8.  629;  115  U.  8.  306. 

5.  No  one  can  take  advantage  of  the  non -performance  of  **a  condition  sub- 
sequent "  but  the  grantor  or  his  heirs  or  successors,  and  if  they  do  not  see  fit 
to  assert  their  right  to  enforce  a  forfeiture,  the  title  remains  unimpaired  In  the 
grantee. 

6.  On  the  failure  of  the  company  to  complete  the  work,  a  forfeiture  of  the  grant, 
if  it  resulted  therefrom,  can  be  enforced  only  by  the  United  States,  by  judicial 
proceedings,  or  the  action  of  Congress.  21  Wall.  60;  115  U.  8.  806;  32  Fed.  Rep. 
899. 

7.  By  the  terms  of  a  grant  of  land  to  a  State  to  aid  In  the  construction  of  a  rail- 
road within  its  bounds,  the  State  is  a  mere  trustee  or  mutual  agent  of  the 
grantor  and  the  beneficiary. 

8.  The  grant  iH  to  the  enterprise,  and  upon  the  completion  of  a  railroad  between 
the  termini  named  and  on  the  route  designated  in  the  grant,  Its  acceptance  by 
the  trustee,  and  certification  thereof  to  the  grantor,  the  trust  Is  at  an  end  and 
is  terminated  ex  neceisMate, 

9.  The  road  opposite  the  premises  In  controversy  having  been  completed  and 
accepted,  the  title,  however  imperfect  whilst  encumbered.  If  it  may  be  so 
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termed,  by  the  uses  to  which  the  lands  were  to  be  applied,  has  become  perfect 
and  Indefeasible.    32  Fed.  Kep.  907. 

10.  Lists  of  lands  selected  by  the  grantee  and  certified  by  the  General  Land  Office 
conyey  as  complete  title  as  patents.  Legal  title  passes  as  completely  by  such 
certification,  if  patent  Is  not  expressly  ^required  iby  law,  as  though  patent  Is- 
r.  S.  Key.  Stat.,  Sec.  2449;  sued.    6  Land  Dec.  543;  115  U.  S.  102;  116  U.  8.  381. 

11.  An  estate  in  fee  can  not  be  defeated  for  a  breach  of  a  condition  subsequent  by 
a  Icgislatiye  act,  unless  the  condition  is  expressed  in  the  deed.  2  Bl.  Com.  163- 
M;  4  Kent  Cora.  120,  123;  16  Wall.  223. 

12.  The  condition  subsequent  is  the  resolutory  condition  of  the  ciyil  law.  The 
contract  is  not  dissolyed  of  right  by  failure  to  comply;  the  party  complaining 
must  either  sue  for  a  specific  performance  or  dissolution  of  contract.  C.  C. 
2046. 

Conditional  obligations  are  such  as  are  made  to  depend  on  an  uncertain  eyent. 
*       *       If  the  obligation  takes  effect  Immediately,  but  is  liable  to  be  de- 
feated when  the  eyent  happens,  it   Is  then   the  resolutory  condition.    0.  C. 
2021. 

The  potestatiye  condition  Is  that  which  makes  the  execution  of  the  agreement 
depend  on  an  eyent  which  It  is  in  the  power  of  the  one  or  the  other  of  the  con- 
tracting parties  to  bring  about  or  hinder.    C.  C.  2024. 

The  contract  of  which  the  condition  forms  a  part  is  like  all  others,  com- 
plete by  the  assent  of  the  parties;  the  obligee  has  a  right  of  which  the  ob- 
ligor can  not  deprlye  him;  Its  exercise  Is  only  suspended,  or  may  be  defeated, 
according  to  the  nature  of  the  condition.    C.  C.  2028. 

The  condition,  being  complied  with,  has  a  retrospectiye  effect  to  the  day  tha 
the  agreement  was  contracted.    C.  C.  2041. 

If  the  conditions  be  potestatiye  *  *  their  non-fulfilment  does  not  of 
right  operate  a  dissolution  of  the  donation ;  It  must  be  sued  for.  C.  C.  1666. 
A  resolutory  condition  is  Implied  in  all  commutatiye  contracts,  to  take  effect 
In  case  either  of  the  parties  do  not  comply  with  his  engagements;  In  this  case 
the  contract  is  not  dissolved  of  right;  the  party  complainingof  a  breach  of  the 
contract  may  either  sue  for  its  dissolution  or  demand  a  specific  performance. 
C.  C.  2046. 

The  resolutory  condition  may  be  expressed  In  the  contract,  as  well  as  Implied; 
the  principles  which  control  are  the  same. 

In  all  cases  the  dissolution  of  a  contract  may  be  demanded  by  suit  or  excep- 
tion, a,ud  when  the  resolutory  condition  is  an  event  not  dej^ending  on  the  wHl  of  either 
party,  the  contract  is  dissolved  of  right;  hut  in  other  cases  %t  must  he  sued  for,  and  the 
party  in  default  may,  according  to  circumstances,  haye  further  time  allowed 
for  the  performance  of  the  condition.    C.  C.  2047. 

13.  The  act  of  the  Legislature  transferring  the  lands  to  the  company  contained  no 
proyision  In  terms  for  forfeiture  to  the  State,  nor  was  there  any,  subsequent 
agreement  providing  for  forfeiture;  therefore  there  could  be  no  forfeiture  by 
the  State  except  by  Judicial  proceeding.    92  U.  S.  66. 

14.  The  State  had  a  right,  in  furtherance  of  the  object  of  the  grant,  to  make  any 
disposition  of  the  lands  it  saw  fit,  "so  that  it  did  not  cut  off  the  right  of  the 
United  States  to  compel  the  application  of  the  lands  to  the  purposes  for  which 
they  were  granted  or  prevent  their  forfeiture  in  case  the  company  failed  toper- 
form  the  conditions  of  the  grant."    32  Fed.  Rep.  906. 

15.  The  State  transferred  the  lands  to  the  company;  specially  authorized  the 
mortgage  of  same  to  secure  the  loan  to  build  the  road;  the  mortgage  was  ex- 
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ecuted.  Third  parties  became  owners  of  the  debt  secured  by  this  mortgage  ; 
the  mortgage  was  closed,  and  the  property  and  all  its  rights  and  priTileges  ac- 
quired by  plaintiff  with  the  full  permission  and  in  the  mode  Indicated  by  the 
State;  the  State  then  is  privy  to  all  these  proceedings  and  is  estopped  from  di- 
vesting our  rested  right,  destroying  our  rights  as  third  parties  to  comply  with 
the  condition  subsequent  and  thus  earn  the  lands  she  held  in  trust  for  the  en- 
terprise. Therefore  Act  39  of  1R79  is  null.  1  Kent,  466;  Cooley  Cons.  357 ;  16  Wall. 
203;  Cons.  La.  155. 

16.  Under  the  terms  of  the  act  of  Congress,  the  lands  have  become  the  property  of 
the  railroad  complying  with  the  condition  subsequent  by  constructing  the  road 
between  the  termini  named  and  along  the  route  designated. 

Failure  to  perform  a  condition  subsequent  is  excused  when  it  is  prevented  by 
vis  fiM(/or,  the  act  of  God  or  that  of  the  obligee.  21  Pick.  389;  3  Denio,334;  8 
Blackf.  139;  Pothier  on  Obligations,  212;  0.  C.  2040;  Willis  vs.  Smith,  .3  La.  501; 
19  La.  235;  6  R.  450. 

The  courts  of  Ix>uisiana  will  take  Judicial  notice  of  the  fact  of  the  late  war  be- 
tween the  States  from  1861  to  1865  inclusive,  and  that  the  State  of  Louisiana  was 
an  active  party  thereto. 

It  is  well  settled,  indeed  it  is  the  textual  provision  of  our  code,  that  where  the 
resolutory  condition,  when  implied,  or  the  condition  subsequent  expressly 
stipulated,  is  an  event  depending  on  the  will  of  eitlier  party,  the  dissolution  of 
the  contract  must  be  sued  for  in  all  cases  when  It  embraces  immovable  prop- 
erty, and  the  party  in  default  may,  according  to  circumstances,  have  a  further 
time  for  the  performance  of  thecondition.  Noe  vs.  Taylor,  13  La.  254. 
The  case  of  Gayden^vs.  L.,  N  O.  A  T.  R.  R.  Go.,  39  An.  269,  Is  directly  In  point, 
and  we  commend  it  to  the  court  as  fully  sustaining  our  position  that  the  State 
was  without  authority  to  pass  the  Act  89  of  1879.  We  assume  that  the  rules  laid 
down  by  the  State  in  its  Civil  Code,  for  measuring  and  preserving  the  rights  of 
its  citizens,  will  be  observed,  when  treating,  itself  a  party,  witli  one  of  its  cit- 
izens. The  parent  should  not  disregard  the  rules  of  action  he  prescribes  for 
his  children. 

Then  when  the  code  of  Louisiana  establishes  so  clear  a  rule  as  above  stated, 
the  State  will  not  be  permitted  to  violate  it,  thus  disregarding  the  contract- 
ual rights  of  its  citizens.  The  rights  of  the  State  are  under  the  law,  not 
beyond  it. 

While  the  act  of  3d  June,  1856,  was  a  contract  between  the  Federal  Government 
and  the  State  of  Louisiana,  and  may  be  governed  by  the  common  law,  and  the 
construction  of  the  Federal  courts,  yet  the  act  of  11th  March,  1657,  was  a  con- 
tract between  the  State  of  Louisiana  and  the  V.,  8.  A  T.  R.  R.  Co.,  one  of  its 
citizens,  and  in  its  execution  and  enforcement  the  Ux  loci  must  govern.. 
This  being  so,  under  the  plain  provisions  of  our  code  and  Its  interpretation  by 
our  courts,  the  State  was  without  authority  to  annul  the  donation  or  transfer 
of  the  rights  it  had  received  from  the  Federal  Government  to  the  V.,  S.  &  ft  T. 
Co.,  and  therefore  the  Act  39  of  1879  Is  null  and  void  and  of  no  effect,  as  divest- 
ing the  rights  before  conferred  by  the  State  on  said  company. 

17.  As  against  a  mere  trespasser  who  sets  up  no  title,  plaintiff  Is  not  bound  to 
show  a  title  perfect  against  the  world.  12  An.  748;  15  An.  76;  35  An.  612;  41 
An.  896. 

18.  A  mortgage  made  by  a  railroad  company  is  binding  In  the  several  parishes 
through  which  it  may  pass,  by  the  record  of  same  in  the  parish  of  the  domicil  of 
the  company.    Act  1855,  p.  205,  Rev.  Stat.,  Sec.  693. 
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The  opimon  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  On  the  dd  day  of  June,  1856,  the  government  of 
the  United  States,  by  act  approved  that  day,  granted  certain  lands 
therein  referred  to  within  specified  limits,  to  the  State  of  Louisiana 
for  the  purpose  of  aiding  in  the  construction  of  a  railroad  from  the 
Texas  line,  in  the  State  of  Louisiana,  west  of  the  town  of  Greenwood, 
via  Greenwood,  Shreveport  and  Monroe  to  a  point  on  the  Mississippi 
river,  provided  that  said  lands  should  be  exclusively  applied  in  the 
construction  of  said  road,  and  should  be  disposed  of  only  as  the 
work  progressed,  and  should  be  applied  to  no  other  purpose  what- 
soever. 

The  thurd  section  of  the  act  declares  that  **  said  lands  shall  be 
subject  to  the  disposal  of  the  Legislature  thereof  for  the  purposes 
aforesaid  and  no  other,  and  tha  said  railroad  shall  be  and  remain  a 
public  highway  for  the  use  of  the  government  of  the  United  States, 
free  from  toll  or  other  charges,  for  the  transportation  of  any  prop- 
erty or  troops  of  the  United  States." 

The  fourth  section  declares  that  ^^  the  lands  granted  to  said  State 
shall  be  disposed  of  only  in  the  manner  following — that  is  say,  that 
a  quantity  of  land  not  exceeding  120  sections,  and  included  within 
a  continuous  lengh  of  twenty  miles  of  said  road,  may  be  sold,  and 
when  the  Governor  of  said  State  shall  certify  to  the  Secretary  of 
the  Interior  that  any  twenty  continuous  miles  of  said  road  are  con- 
structed and  completed,  then  another  like  quantity  of  land  hereby 
granted  may  be  so  sold,  and  so  on  from  time  to  time  until  said  roads 
are  completed,  and  if  said  roads  are  not  completed  within  ten  years 
no  further  sales  shall  be  made,  and  the  lands  unsold  shall  revert  to 
the  United  States." 

On  March  11,  1857,  the  State  of  Louisiana  accepted  the  grant,  and 
undertook  the  trust  contained  in  the  above  act  as  follows,  by  an 
Act  entitled  '^An  act  to  accept  in  part  of  the  g^ant  and  carry  into 
execution  the  trust  conferred  upon  the  State  of  Louisiana  by  an  act 
of  Congress  making  a  grant  of  lands  to  aid  in  the  construction  of 
railroads  in  said  State.     Approved  June  3,  1856." 

This  act  is  as  follows : 

'^Whereas,  by  act  of  Congress  approved  the  third  of  June,  eigh- 
teen hundred  and  fifty-six,  donating  lands  to  the  State  of  Louisiana 
to  aid  in  the  construction  of  railroads  within  said  State,  the  Vicks- 
burg,  Shreveport  &  Texas  Railroad  Company  is  entitled  to  receive 
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four  hundred  and  twenty  thousand  nine  hundred  and  twenty- four 
acres  of  land  (here  follows  letter  of  commissioner  showing  150,880 
acres  within  six- mile  limit  and  270,044  acres  between  six  and  fif- 
teen-mile limit)  ;  wherefore 

^'Section  1.  Be  it  enacted,  ete.,  that  so  much  of  the  lands,  rights, 
powers  and  privileges  as  are  granted  to  and  conferred  upon  the 
State  of  Louisiana  by  an  act  of  Congress,  entitled,  'An  act  making  a 
grant  of  lands  to  the  State  of  Louisiana  and  so  forth,  *  *  *  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad  from  the 
Texas  line,  in  the  State  of  Louisiana,  west  of  the  town  of  Green- 
wood, via  Greenwood,  Shreveport  and  Monroe  to  a  point  on  the 
Mississippi  river  opposite  Vicksburg,  be  and  the  same  are  hereby 
accepted  upon  the  terms  contained  in  said  act  of  Congress,  and  the 
same  are  all  and  severally  hereby  and  upon  the  same  terms  dis- 
posed of,  granted  and  conferred  upon  the  Vicksburg,  Shreveport 
Jk  Texas  Railroad  Company,  a  body  corporate,  existing  under  the 
laws  of  the  State  of  Louisiana;  provided^  said  railroad  company 
£hall,  within  ninety  days  from  the  approval  of  this  act,  accept  the 
same  under  the  conditions  of  the  said  act  of  Congress  by  a  resolu- 
tion of  its  board  of  directors,  a  certified  copy  of  which  resolution 
bearing  the  corporate  seal  of  the  company,  with  the  signature  of  its 
president  and  secretary,  shall  be  filed  in  the  ofiice  of  the  Secretary 
of  State  of  Louisiana,  who  shall  record  the  same  in  the  record  book 

of  his  office.'  " 

The  Vicksburg,  Shreveport  &  Texas  Railroad  Company  com- 
plied with  the  conditions  imposed  in  said  act  by  accepting  the  terms 
thereof  in  the  manner  provided  therein. 

This  railroad  company  had  been  chartered  by  the  Legislature  of 
Louisiana  in  1853.  Its  purpose,  as  expressed  in  Sec.  2  of  its  charter, 
was  ''to  construct  and  make  a  railroad  from  a  point  on  the  Missis- 
sippi river,  opposite  Vicksburg,  thence  west  to  the  Texas  State  line 
via  Monroe  and  Shreveport." 

On  the  19th  of  March,  1857,  an  act  of  the  Legislature  of  Louisi- 
ana was  approved,  by  which  it  was  enacted:  "  That  for  the  purpose 
of  aiding  in  the  construction  of  the  Vicksburg,  Shreveport  &  Texas 
railroad  the  Vicksburg,  Shreveport  &  Texas  Railroad  Company 
should  have  and  was  granted  the  full  and  perfect  right  and  power  to 
mortgage  and  hypothecate  all  and  every  part  of  the  lands  granted 
by  the  United  States  to  the  State  of  Louisiana  to  aid  in  the  construe- 
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tion  of  said  railroads  by  virtue  of  an  act  of  Congress  making  a  g^ant 
of  lands  to  the  State  of  Louisiana  to  aid  in  the  construction  of  rail- 
roads in  said  State,  approved  Jane  3,  1856,  and  which  grant  has  been 
accepted  by  the  State  of  Louisiana  by  an  act  of  the  General  Assembly 
approved  March  11,  1857,  entitled  ^An  Act,'  etc.  That  said  com- 
pany should  have  the  right  to  include  in  said  mortgage  all  the  rights, 
franchises,  privileges  and  immunities  of  every  kind  which  the  State 
of  Louisiana  or  said  railroad  company  has  or  may  have  into  and  upon 
said  lands,  all  of  which  may  be  fully  covered  by  such  mortg^age ;  said 
mortgage  or  mortgages  may  be  made  to  secure  any  bond  or  bonds 
executed  by  said  company  or  loan  made  to  said  company,  or  to  cover 
any  debt  contracted  or  to  be  contracted  by  said  company  and  the 
interest  accruing  or  to  accrue  on  the  same  or  either  of  them.'' 
Session  Acts  1857,  pp.  198-194. 

In  pursuance  of  this  act  authorizing  it  to  mortgage  said  lands 
granted  to  said  railroad  company  by  the  State  in  carrying  out  the 
object  and  purposes  of  the  work  confided  to  the  State  by  the  act  of 
Congress  to  construct  said  road,  the  railroad  company  in  the  follow- 
ing September  issued  2000  bonds  of  |1000  each,  for  the  purpose  of 
raising  money  to  build  and  equip  said  road,  and  to  secure  the  pay- 
ment of  the  same  executed  a  first  mortgage  upon  the  entire  road 
lands,  including  those  granted  to  it  by  Congress  and  the  State  of  Lou- 
isiana. 

Previous  to  this  mortgage,  and  a  short  time  after  the  acceptance 
of  the  grant  of  land  by  the  railroad  company,  the  lands  were  selected, 
listed,  and  maps  made  of  the  same  and  filed  in  the  Interior  Depart- 
ment at  Washington,  at  which  time  the  lands  were  withdrawn  from 
public  sale  or  entry. 

The  road  was  completed  within  the  ten  years  between  a  point  on 
the  Mississippi  river  to  Monroe,  and  from  Shreveport  to  the  Texas 
line,  and  certificates  to  that  effect  given  by  the  Governor,  but  the 
middle  division,  that  is  the  portion  lying  between  the  Red  river 
and  Ouachita  river  was  not  completed  within  that  time. 

On  the  14th  of  February,  1879^  an  act  was  passed  by  the  Legisla- 
ture of  Louisiana  to  the  effect  that  ^*  Whereas  the  Vicksburg,  Shreve- 
port &  Texas  Railroad  Company  had  not  complied  with  the  terms 
and  conditions  of  the  grant  of  said  lands  to  the  company  by  the  State 
of  Louisiana  and  had  not  completed  the  said  railroad  within  the  time 
limited  as  aforesaid  and  has  therefore  forfeited  all  claims  to  said 
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lands  except  to  such  as  have  been  legally  earned  and  disposed  of  hy 
said  company;  therefore 

^'Be  it  enacted,  etc.,  That  the  claim  of  the  said  V icksburg,  Shreve- 
port  &  Texas  Railroad  Company  to  so  mnch  of  the  lands  as  have 
not  been  legally  earned  and  disposed  of  by  said  company,  accordin^^ 
to  the  terms  and  conditions  of  said  grant,  be  and  the  same  are  here- 
by declared  forfeited.  And  the  said  act  of  the  General  Assembly, 
approved  March  11,  1857,  entitled  'An  Act  etc.,'  be  and  the  same 
is  hereby  repealed  in  so  far  as  the  said  act  of  the  Legislature  grants 
the  said  lands  to  the  said  Vicksbnrg,  Shreveport  &  Texas  Railroad 
Company,  provided  the  title  to  so  mnch  as  has  been  earned  shall  be 
unimpaired."     (Session  Acts  1879,  No.  39.) 

The  General  Assembly,  having  thus  declared  the  lands  forfeited, 
proceeded  in  the  second  section  of  the  act  to  grant  them  to  the  Red 
River  &  Mississippi  Railroad  Company  upon  the  terms  and  condi- 
tions of  the  act  of  Congress,  provided  it  accept  within  ninety 
days.  It  may  be  said  here  that  the  latter  company  had  a  mere  paper 
existence  and  it  has  never  accepted  the  grant. 

-  In  the  meantime  proceeding^  had  been  taken  in  the  United  States 
Circuit  Court  for  Louisiana  by  some  of  the  bondholders  of  the  com- 
pany in  the  suit  of  Henry  R.  Jackson  et.  al.  vs.  The  Vicksborg, 
Shreveport  &  Texas  Railroad  Company  to  foreclose  the  mortgage 
mentioned,  which  proceedings  terminated  in  a  sale  on  the  1st  of 
December,  1879,  of  the  property  mortgaged,  and  at  the  sale  the 
whole  was  purchased  by  a  committee  of  and  for  the  bondholders, 
who,  under  Act  No.  38  of  1877,  proceeded  to  organize  the  Vicks- 
bnrg, Shreveport  &  Texas  Railroad  Company  (the  defendant  here- 
in), which  company  acquired  all  the  property,  franchises,  etc., 
formerly  belonging  to  the  Vicksburg,  Shreveport  &  Texas  Railroad 
Company.  This  new  company  commenced  at  once  the  constmction 
of  the  uncompleted  portion  of  the  said  road,  and  in  July,  1884,  the 
whole  road  was  completed,  and  that  fact  was  certified  to  the  Secre- 
tary of  the  Interior  by  the  Governor  of  Louisiana. 

This  company  owns,  controls  and  operates  the  railroad  along  the 
whole  line  between  the  termini  designated  in  the  act  of  Congressi 
and  claims  to  be  the  owner  of  all  the  lands  embraced  by  the  said 
grant  of  the  United  States  of  the  3d  June,  1856. 

This  claim  is  contested  in  the  present  suit  instituted  in  the  name 
of  the  State  of  Louisiana  by  the  attorney  general. 
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In  the  petition  it  is  averred  that  the  Vicksburg,  Shreveport  ft 
Texas  Railroad  Company,  after  accepting  the  said  gr&nt  nnder  the 
terms  and  conditions  imposed  ntterly  failed  to  comply  with  the  con- 
ditions of  said  act  of  the  State  of  Louisiana  and  of  the  act  of  Congress 
by  building  and  completing  said  raill*oad  within  ten  years,  as  specified 
in  said  act;  that  the  Legislature  of  Louisiana,  by  act  of  14th  Febru- 
ary, 1879,  declared  the  grant  forfeited,  and  also  repealed  its  act  of 
11th  March,  1857 — that  the  said  Vicksburg,  Shreveport  &  Texas  Rail- 
road Company  bepame  insolvent,  and  failed  and  neglected  to  com- 
plete or  even  commence  the  construction  of  any  part  of  the  railroad 
between  Shreveport  and  Monroe,  and  at  the  time  of  tlie  passage  of 
said  act  declaring  the  forfeiture  it  had  been  in  default  more  than  ten 
years;  that  notwithstanding  said  legislative  act  declaring  the  for- 
feiture of  said  grant,  the  Vicksburg,  Shreveport  &  Pacific  Railroad 
Company,  a  corporation  created  under  the  laws  of  Louif>iana,  and 
claiming  to    be  the   successor    of    said  Vicksburg,   Shreveport   & 

m 

Texas  Railroad  Company,  proceeded  thereafter  to  build  said  line  and 
wrongfully  and  illegally  claims  to  be  the  owner  of  the  land  covered 
by  said  grant. 

That  the  said  road  was  completed  between  a  point  on  the  Missis- 
sippi river  to  Monroe,  and  from  Shreveport  to  the  Texas  line,  and 
the  necessary  certificates  made,  which  authorized  the  sale  of  the 
lands  lying  contiguous  to  the  completed  portions,  but  that  no  part 
of  the  line  between  Monroe  and  Shreveport  was  so  completed  by  the 
grantee.  That  said  lands  were  expressly  by  said  act  made  subject  to 
the  disposal  of  the  Legislature  of  the  State  for  the  afores&id  purposes 
and  no  other,  and  the  Legislature  of  Louisiana  has  not  in  any  manner 
whatever  authorized  the  said  Vicksburg,  Shreveport  &  Pacific  Rail- 
road Company  to  receive  the  benefits  of  said  grant  or  to  obtain  the 
sale  of  said  lands  as  authorized  by  the  g^ant  from  the  United  States, 
and,  as  a  matter  of  fact,  there  has  been  no  lawful  sale  thereof  for 

that  purpose. 

That  the  State  of  Louisiana  was  prohibited  by  the  act  granting 
said  lands  from  disposing  of  the  same,  except  as  the  work  progressed, 
and  was  authorized  to  dispose  of  them  only  in  the  manner  following, 
that  is  to  say,  a  quantity  not  exceeding  120  sections,  and  included 
within  a  continuous  length  of  twenty  miles  of  said  road,  might  be  sold, 
and  when  the  Governor  of  the  State  certified  to  the  Secretary  of  the 
Interior  that  any  continuous  twenty  miles  of  said  road  had  been  com- 


992  SUPREME  COURT  OP  LOUIPIANA. 


State  V8.  Railroad  Co. 


pleted,  then  another  like  quantity  might  be  sold,  and  so  on  from 
time  to  time  antil  said  road  was  completed. 

That  the   Vicksburg,  Shreveport    &  Pacific    Railroad  Company 
claims  to  own  said  grant  by  reason  of  an  alleged  mortgage  executed 
on  the  same  by  the  Vicksbarg,  Shreveport  &  Texas  Railroad  Com- 
pany by  virtue  of  an  act  of  the  Legislature  of  Louisiana  approved 
March  19,  1857,  and  their  alleged  purchase  of  the  same  at  a  sale  made 
to  foreclose  said  mortgage  under  a  decree  of  the  United  States  Cir- 
cuit Court  in  the  case  of  Henry  R.  Jackson  et  al.  vs.  John  T.  Lad- 
eling  et  al.,  and  that  they  by  the  said  mortgage  and  the  foreclosore 
thereof  became  subrogated  to  ail  the  rights  of  the  original  parties, 
and  thereby  acquired  the  right  to  the  grsnt  upon  completing  the 
road. 

The  plaintiff  avers  that  said  claim  is  unfounded  in  law  for  the  fol- 
lowing reasons : 

1.  The  State  of  Louisiana  was  prohibiter^  by  the  terms  of  the 
granting  act  from  disposing  of  the  lands  except  as  the  work  pro- 
gpressed,  and  only  in  the  manner  and  mode  prescribed  thereby. 

2.  The  grant  to  the  said  company  was  upon  conditions  precedent, 
and  the  title  did  not  pass  nor  the  right  to  demand  a  sale  exist  ex- 
cept as  the  work  progressed. 

8.  That  the  mortgage  executed  by  the  said  company  was,  so  far  as 
it  sought  to  affect  the  lands  in  question,  absolutely  void,  as  being 
contrary  to  the  terms  of  the  grant  by  the  State  to  the  said  company, 
and  contrary  to  the  terms  of  the  grant  to  the  State  of  Louisiana. 

4.  That  whatever  life  or  vitality  the  said  mortgage  ever  had,  per- 
ished  when  the  Legislature  of  Louisiana  repealed  and  forfeited  the 
grant,  and  the  alleged  purchase  of  the  right  to  earn  said  land  nearly 
twelve  months  afterwards  conferred  no  rights  whatever  upon  the 
Vicksburg,  Shreveport  &  Pacific  Company. 

The  plaintiff  further  alleged  that  the  officers  of  the  said  Vicksburg, 
Shreveport  &  Pacific  Railroad  Company  are  selling  the  lands  com- 
posing the  aforesaid  g^ant  as  rapidly  as  they  can  find  purchasers, 
admitting,  however,  the  want  and  deficiency  of  title  in  the  said 
company  by  expressly  stipulating  against  any  warranty  whatever, 
and  are  leasing  and  endeavoring  to  lease  the  same  wherever  the 
lands  are  open  and  can  be  cultivated.  That  they  wiU  seU  and  dis- 
pose of  the  same  pending  this  suit,  whereby  petitioner  will  suffer  ir- 
reparable injury  in  the  destruction  of  the  timber.  That  said  property 
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is  worth  more  than  one  hundred  thousand  dollars.  Wherefore,  the 
premises  considered,  the  State  prayed  that  the  Vicksburg,  Shreve- 
port  &  Pacific  Railroad  Company  be  enjoined  from  selling  or  dispos- 
ing of  any  of  the  lands  embraced  in  the  grant  aforesaid  on  the  line 
between  Monroe  and  Shreveport,  either  by  sale,  lease  or  otherwise. 

That  on  trial  of  the  case  the  said  lands  be  decreed  the  property  of 
the  State  of  Louisiana  for  the  purposes  and  objects  set  forth  in  the 
said  act  of  Congress  of  June  8,  1856,  that  the  injunction  prayed  for 
be  perpetuated,  and  for  all  proper  orders  and  decrees  in  the  prem- 
ises. 

The  injunction  asked  for  was  granted  but  subsequently  bonded  by 

the  defendant. 

The  defendant  pleaded  the  general  issue,  admitted  the  enactment 
by  the  federal  government  of  the  Act  of  8d  June,  1856,  and  that  the 
State  by  Act  of  March  11,  1857,  accepted  the  trust  imposed,  and 
conferred  the  benefits  upon  the  Vicksburg,  Shreveport  &  Texas 
Railroad  Company,  and  that  said  company  complied  with  the  condi- 
tions imposed  in  said  act  by  accepting  the  terms  of  said  act  in  the 
manner  provided  therein.  It  then  declared  that,  pursuant  to  the 
general  laws  of  the  State,  and  especially  the  act  of  19th  March, 
1867,  the  said  Vickburg,  Shreveport  &  Texas  Railroad  Company,  to 
obtain  funds  with  which  to  construct  and  finish  said  railroad  between 
the  termini  and  on  the  line  fixed  in  the  charter  and  the  Act  of  Con- 
gress, mortgaged  on  the  Ist  September,  1857,  all  its  property,  rights 
and  franchises,  and  especially  the  lands  granted  to  the  State  of  Loui- 
siana by  the  federal  government  by  Act  of  June  8,  1856.  That  of 
the  2000  bonds  executed  and  issued,  identified  and  secured  by 
mortgage,  less  than  800  were  sold  on  the  markets  of  the  world,  and 
that  the  funds  realized  therefor  were  actually  used  in  the  construc- 
tion of  said  line.  That  the  said  company  in  good  faith  and  with  rea- 
sonable dispatch  proceeded  with  the  construction  and  equipment  of 
the  railroad  line,  and  that  when  the  war  between  the  States  com- 
menced it  had  finished  both  the  eastern  division  from  a  point  oppo- 
site Vicksburg  to  the  west  bank  of  Ouachita  river,  a  distance  of 
seventy -two  miles,  as  well  as  the  western  division  from  Shreveport 
to  the  Texas  line,  a  distance  of  twenty -four  miles,  and  had  spent  large 
sums  of  money  and  much  labor  on  the  middle  division,  the  whole 
being  under  contract,  viz.,  that  between  the  Ouachita  and  Red  rivers; 
that  the  secession  of  Louisiana  operated  as  its  direct  result  the  stop- 
68 
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pag^  of  all  works  of  a  public  character,  and  was  particularly  disas  - 
trons  to  the  enterprise  in  which  the  Vicksburg,  Shreveport  &  Texas 
Railroad  Company  was  engaged,  and  that  being  between  the  lines  of 
the  contending  forces  it  was  utterly  destroyed  as  a  railroad  and  all 
business  broken  up ;  that  by  the  act  of  the  State  and  the  vis  major  the 
company  was  prevented  from  the  technical  timely  compliance  with 
the  terms  of  the  grant,  and  when  thus  crippled  in  1866  the  holders  of 
the  bonds  applied  to  the  federal  court  and  caused  the  property  to  be 
placed  in  the  hands  of  a  receiver,  who  had  no  authority  to  build,  and 
thus  without  any  fault  of  the  company  preventing  its  compliance  with 
the  condition  until  the  termination  of  the  receivership  in  1880,  when, 
under  a-decree  of  the  federal  Supreme  Court  and  the  permissive  laws  of 
Louisiana,  all  the  rights,  franchises,  privileges  and  property,  especially 
all  the  said  company's  rights  and  interest  in  and  to  the  lands  which 
were  the  subject  of  the  grant,  which,  with  the  consent  of  the  State ^ 
had  been  mortgaged  as  stated,  were  purchased  at  the  master's  sale 
in  December,  1879,  and  under  the  law  were  vested  in  the  defendant 
company  a  corporation  organized  and  authorized  under  the  laws  of 
Louisiana.  That  immediately  thereafter  the  defendant  proceeded 
with  the  work  of  the  reconstruction  of  the  portion  of  the  railroad 
which  had  been  destroyed  and  the  construction  of  the  middle  divi- 
sion viz. :  that  between  the  Ouachita  and  Red  rivers,  and  that  the 
same  was  completely  finished  and  opened  for  traffic  along  its  whole 
line  by  the  Ist  of  August,  1884.  That  prior  to  the  war  three  sections 
of  twenty  miles  each,  beginning  at  the  Mississippi  river,  were  com- 
pleted and  the  proper  certificates  thereof  made  by  the  Governor  of 
the  State,  and  duly  filed  in  the  office  of  the  Secretary  of  Interior  at 
Washington. 

That  as  soon  as  the  western  division  was  completed  also  certificates 
thereof  were  made  and  deposited  in  the  s&me  office,  and  as 
the  railroad  was  completed  from  Monroe  west  to  Shreveport,  the 
proper  evidence  and  certificate  thereof  were  filed  with  the  Secre- 
tary of  the  Interior  at  Washington  and  that  to  this  day  no  action 
has  been  taken  by  the  donor,  the  federal  government,  to  forfeit  said 
grant  or  any  part  thereof.  That  in  so  far  as  the  plaintiff,  the  trus- 
tee, is  concerned  it  had  no  right  to  complain,  since  by  its  own  act — 
— ^its  secession — and  the  precipitation  of  the  civil  war  in  1861,  the 
property  of  its  creature,  the  cestuiqui  trust,  was  paralyzed  for  more 
than  five  years  and  nearly  destroyed,  and  the  litigation,  the  result 
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of  plaintiff's  conduct,  prevented  any  effort  to  perform  the  work 
antU  the  termination  of  the  receivership  in  March,  1880.  That  any 
other  construction  would  violate  every  principle  of  equity.  That 
within  four  years  after  the  original  grant  was  made  more  than  one- 
half  of  the  work  of  building  its  line  was  performed,  and  after  the  re- 
moval of  the  overpowering  force  (which  prevented  work)  in  1880, 
less  than  four  years  were  required  to  rebuild  and  furnish  the  entire 
work,  thus  complying  with  the  condition  subsequent  embraced  in 
the  act  of  donation.  That  the  plaintiff  is  estopped  by  its  own  acts  as 
above  set  forth,  and  especially  by  its  psr missive  act  of  the  19th  of 
March,  1857,  from  denying  the  authority  in  the  Vicksburg,  Shreve- 
port  &  Texas  Railroad  Company  to  mortgage  its  rights  in  and  under 
the  contracting  grant  and  it  wDuld  b3  again3t  good  conscience  to 
permit  it  to  defeat  rights  acquired  under  the  circumstances,  and  on 
its  own  assurance  of  right.  That  the  condition  attached  to  the  grant 
to  the  railroad  company,  that  the  road  should  be  completed  by  a  day 
named,  is  a  condition  subsequent  of  which  no  one  but  the  govern- 
ment, the  donor,  could  claim  a  forfeiture,  and  that  the  government 
having  never  set  up  or  claimed  a  forfeiture  of  the  grant,  which  is  an 
onerous  donation,  there  has  been  no  interruption  and  the  grant  has 
become  absolute  and  perfect. 

That  plaintiff  having  conferred  on  the  Vicksburg,  Shreveport  & 
Texas  Railroad  Company  the  rights  and  franchises  to  build  and 
operate  a  railroad  on  the  line  and  between  the  termini  fixed  con- 
ferred upon  it  the  special  authority  to  mortgage  this  right  and  fran- 
chise as  well  as  its  other  property,  and  defendant  having  acted 
thereon  plaintiff  is  estopped  not  only  in  declaring  or  afterward 
setting  up  the  nullity  of  the  mortgage,  but  also  can  not  in  any  other 
manner  than  by  judicial  proceedings  attempt  to  forfeit  the  charter 
or  rights,  and  that,  therefore,  Act  No.  39  of  1879  is  utterly  null  and 
void,  as  a  violation  of  its  own  laws  as  well  as  the  organic  laws  of  the 
United  States. 

That  the  right  to  perform  the  condition  subsequent  was  a  vested 
right  so  far  as  the  plaintiff  was  concerned,  and  could  not  be  divested 
by  her  own  legislative  act.     Constitution,  Art.  1,  Sec.  10. 

That  the  rights  of  the  State  over  the  property,  the  subject  of  the 
grant,  were  purely  and  simply  those  of  a  naked  trust  for  disposi- 
tion only  to  the  enterprise  of  a  construction  of  a  railroad  on  the 
line  and  between  the  termini  fixed  in  the  deed. 
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That  the  State  can  make  no  other  disposition  of  the  land  than  that 
prescribed  in  the  deed,  the  chart  of  authority. 

That  the  Act  No.  39  of  1879  does  not,  nor  does  the  State,  have  any 
authority  to  forfeit  the  grant  to  the  enterprise,  bat  it  is  simply  a  vain 
effort  to  change  the  name  of  the  agent  for  the  accomplishment  of 
the  enterprise. 

That  the  Red  &  Mississippi  Railroad  Company,  to  which  Act  No. 
39  sought  to  convey  the  right  to  earn  the  lands,  though  having  for  its 
purpose  the  construction  of  a  railroad  on  the  line  and  between  the 
same  termini  as  the  Vicksburg,  Shreveport  &  Pacific  Railroad  Com  - 
pany,  never  had  any  other  than  a  paper  existence — never  accepted 
the  terms  of  the  act,  nor  did  it  have  any  capital  stock  nor  do  any 
work,  but  was  a  nonentity. 

That  defendant,  after  its  purchase  of  the  rights  and  franchises,  com- 
menced the  work  in   1880,  and  prosecuted  the  same  on  the  original « 
line  to  completion,  and  that  tht?  State,  through  its  executive,  as  the 
sections  were  completed,  certified  the  fact  to  the  general  govern- 
ment, and  finally,  on  its  completion,  August  1,   1884,  that  fact  was 
duly  certified  by  His    Excellency    the    Governor   of   the   State  of 

Louisiana. 
That  by  the  completion  of  the  work  the  condition  subsequent  was 

performed  and  the  title  of  the  donee  by  the  performance  of  the  con- 
dition has  become  absolute  and  that  the  certification  thus  aforesaid 
was  an  irrevocable  confirmation  of  defendant'^  title. 

That  defendant,  having  acquired  under  due  prpceas  the  franchise 
to  do  so,  has  constructed  the  railroad  and  complied  with  the  co (Edi- 
tions of  the  grant,  and  that  the  donor  not  complaining,  the  trustee , 
the  plaintiff  herein,  is  bound  in  foro  conacientim  in  the  discharge  of 
her  trust  to  do  all  artB  necessary  to  complete  the  same. 

That  the  certification  of  the  Governor  was  sufficient,  but  that  at 
the  inatigation  of  others  the  Attorney  General,  without  sufficient  au- 
thority in  law,  has  brought  this  suit  in  the  name  of  the  State  of 
LouiHiana  and  obtained  an  order  of  injunction,  seriously  impairing 
the  active  operations  of  the  defendant  in  disposing  of  said  lands  to 
actual  settlers  and  opening  the  same  to  productiveness. 

That  said  injunction,  issued  wrongfully,  is  oppressive  and  damaging 
to  defendant's  businens,  by  interruption  of  the  current  of  its  land 
buKiness  and  sales,  in  the  sum  of  twenty- five  thousand  dollars. 

That  the  injunction  and  the  suit  are  without  merit,  and  the  former 
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shonld  be  dismissed  with  damages  as  stated,  and  the  latter  dismissed 
and  respondent  prayed  accordingly. 

Defendant  farther  prayed  that  the  coart  woald,  in  said  judgment, 
quiet  it  in  its  title  to  the  said  lands,  all  that  were  the  subject  of  the 
grant  of  3d  June,  1856,  and  all  of  which  has  been  selected,  listed  and 
certified  in  accordance  with  the  law  and  the  regulations  of  the  De  - 
partmen!:  of  the  Interior,  and  finally  for  general  relief. 

On  trial  the  court  below  dissolved  the  injunction,  rejected  plain- 
tiff's demand  and  dismissed  the  suit. 

The  plaintiff  has  appealed,  and  the  defendant  has  filed  a  motion  to 
amend  the  judgment,  praying  for  judgment  for  damages  as  asked 
for  in  the  lower  court,  and  that  the  court  decree  the  title  of  the  de- 
fendant, the  v.,  S.  &  P.  R.  R.  Co.  to  the  lands  which  were  the  sub- 
ject of  the  grant  of  Congress  of  3d  June,  1866,  to  aid  in  the  con- 
struction of  a  railroad  from  a  point  on  the  Mississippi  river,  opposite 
Vicksbnrg,  westward  through  Monroe,  Shre  report  and  Qreenwood 
to  the  Texas  State  line  to  be  perfect  and  indefeasible  as  having  been 
earned  by  the  completion  of  the  railroad  on  the  line  fixed. 

In  the  consideration  of  this  case  we  directed  our  attention  at  once 
to  the  Act  of  3d  June,  1866,  in  order  to  ascertain  its  exact  character 
— the  motives  and  reasons  for  and  cause  of  its  passage,  and  also  the 
relations  of  the  parties  inter  8e,  and  to  the  subject  matter.  It  being 
unquestionably  true  that  the  construction  of  a  railroad  through  a 
locality  plays  a  most  important  part  in  its  material  and  social  develop- 
ment— ^it  being  also  true  that  on  broadened  lines  it  contributes  to  the 
prosperity  of  the  people  of  the  country  at  large,  the  act  was  exam- 
ined with  the  view  of  determining  whether  such  incidental  advan- 
tages to  flow  from  the  proposed  work,  either  to  the  United  States  or 
to  the  State,  was  the  moving  cause  of  the  act,  or  whether  there  was 
or  was  not  some  special  object  or  advantage  to  enure  at  once  to  the 
benefit  of  the  government  itself,  to  which  could  be  referred  the  im- 
pelling motive  for  the  grant. 

If  the  expectation  of  either  general  or  particular  consequential 
benefit  to  the  State  of  Louisiana  operated  on  the  mind  of  Congress, 
that  fact  is  not  apparent  on  the  face  of  the  act.  So  far  as  its  lan- 
guage affords  any  clue  or  reason  for  its  enactment  the  object  of  the 
grant  is  to  be  found  in  the  exaction  from  the  road  about  to  be  built 
between  the  termini  designated  that  ^'  it  should  be  and  remain  a  high- 
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way  for  the  Government  of  the  United  States,  free  from  all  toll  or 
charges  upon  transportation  of  any  property  of  the  United  States." 

There  have  been  gprants  from  the  general  government  to  particalar 
States,  wherein  the  parpose  to  contrlbate  to  the  special  benefit  of 
the  State  was  so  evident  that  not  withstanding  Congress  itself  selected 
the  particular  purpose  to  which  they  were  to  be  applied,  and  to  a 
certain  extent  controlled  their  application,  the  grants  retained  the 
marked  distinctive  features  of  real  donations,  but  we  do  not  regard 
the  one  presently  before  us  as  one  of  that  character. 

Whilst  the  benefits  to  the  people  of  Louisiana  specially  resulting^ 
to  them  from  the  road  furnish  a  clear  motive  for  the  acceptance  of 
the  trust  by  the  Legislature,  there  is  nothing  to  indicate  that  those 
reasons  entered  into  the  thought  of  Congress  so  as  to  serve  as  a 
legal  link  between  them  on  that  score. 

The  result  of  our  examination  of  the  Act  of  1856  has  been  to  con- 
vince us  that  it  was  framed  with  direct  reference  not  only  to  limiting, 
but  to  strictly  limiting  the  status  of  the  State  under  it  to  that  of  a 
mei*e  instrumentality  to  carry  out  a  special  purpose  of  Congress — 
that  the  State  was  to  serve  as  a  means  to  a  special  end,  and  that  end 
one  exclusively  (so  far  as  the  act  itself  shows)  in  the  interest  of  the 
general  government.  This  fact  is  made  manifest  by  the  declaration, 
emphasized  by  repetition,  that  the  lands  were  granted  for  and  to  be 
used  for  the  particular  purpose  above  mentioned  and  no  othbb;  by 
the  cautiously  and  carefully  guarded  manner  of  disposing  in  small 
quantities  of  the  lands,  the  legal  title  of  which  had  been  placed  in 
trust  in  the  State  by  the  government,  by  the  limitation  of  ten  years 
upon  the  duration  of  the  trust,  and  the  pointed  clause  in  the  act  that 
if  the  railroad  was  not  constructed  in  ten  years  no /urt^er  sales  should 
be  rtiade,  and  the  unsold  land  should  revert  to  the  United  States,  It 
was  important  for  us  to  determine  whether  the  State  of  Louisiana 
had  separate  distinct  interests  of  her  own  in  the  matter  of  this  grant 
which  she  was  pursuing  in  this  case,  or  whether  she  was  simply  seek- 
ing to  guard,  protect  and  enforce  the  supposed  rights  of  the  United 
States  in  the  premises. 

We  can  see  no  possible  interest  in  her  own  right  which  the  State 
has  in  this  matter ;  certainly  no  present  interest  for  a  road  has  been 
constructed  as  contemplated,  which  is  now  in  full  operation,  carry- 
ing with  it  all  the  incidental  benefits  heretofore  alluded  to. 
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If  the  prayer  of  the  petition  were  granted  we  would  take  the  legal 
title  out  of  the  defendant  without  the  ownership  of  the  lands  being 
made  thereby  to  vest  in  the  State. 

The  prayer  of  the  petition  recognizes  that  their  absolute  ownership 
should  not  pass  to  the  State  under  our  judgment — the  court  is  asked 
simply  to  decree  the  lands  ^^to  be  the  property  of  the  State  of  Louisi- 
ana,/or  the  purposes  and  objects  set  forth  in  the  said  act  of  Congress.^ ^ 
Under  such  a  condition  of  things  the  State  would  have  no  power  of 
disposing  of  the  lands  t6  her  own  use,  for  the   act  of  Congress  ex- 
pressly declares,  as  we  have  said,  that  they  shall  be  disposed  of  by 
the  Legislature  for  the  purpose  of  the  construction  of  the  said  road 
and  no  other,  and  it  is  manifest  on  the  face  of  the  paper  that  so  far 
as  concerns  the  execution  of  the  trust  by  the  State  it  has  now  passed 
beyond  its  control — if  control  be  still  needed.     The  act  in  unam- 
biguous, unmistakable  terms  fixes  a  limit  of  ten  years  to  the  con- 
tinuance of  the  trust. 

If  it  be  true,  as  contended  by  the  plaintiff,  that  a  failure  by  the 
Vicksburg,  Shreveport  &  Texas  Railroad  Company  to  complete  the 
road  within  ten  years  operated  quoad  that  company  a  forfeiture  of 
the  grant  to  it,  that  same  fact  put  an  end  simultaneously  to  any 
further  possible  action  by  the  State  in  carrying  out  the  trust.  The 
time  and  method  of  disposing  of  the  lands  as  fixed  in  the  act  are 
declared  by  the  plaintiff  to  be  sacramental,  and  any  departure  there- 
from ultra  vires.  Now,  as  the  sole  method  of  disposing  of  the  lands 
is  by  sales  of  specified  quantities  in  the  happening  of  certain  facts, 
and  as  further  sales  by  the  State  after  ten  years  are  expressly  pro- 
hibited, and  the  lands  unsold  at  that  time  are  made  at  once  to  revert 
to  the  United  States,  it  is  clear  that  it  would  be  a  vain  act  to  decree 
the  lands  to  be  the  property  of  the  State  for  the  purposes  and  objects 
set  forth  in  the  act  of  Congress. 

In  plaintiff's  brief  it  is  intimated  that  the  object  of  this  suit  is  *Ho 
return  to  the  general  government  those  lands  which  have  not  been 
used  for  the  purpose  for  which  they  were  granted,  and  which  will 
thereby  become  homes  for  our  people  and  not  enure  to  the  benefit 
of  the  speculators  who  have  acquired  the  property  of  the  old  Vicks- 
burg, Shreveport  &  Texas  Railroad  Company. *' 

We  are  not  only  not  advised  of  any  desire  on  the  part  of  the  gen- 
eral government  to  have  those  lands  returned,  but,  so  far  as  our  in* 
formation  goes,  there  has  been  a  very  strong  but  unsuccessful  effort 
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made  directly  upon  Congress  to  have  it  declare  these  lands  for- 
feited. « 

There  may  be  very  strong  reasons  why  Congress  should  not  wish 
to  take  such  a  step.  The  railroad  which  ib  soaght  to  have  completed 
has  been  constructed — tardily,  it  is  true,  but  none  the  less  con> 
stmcted — aod  it  is  now  in  full  operation  on  the  line  Axed,  and  standing* 
pledged  and  committed  ^^to  be  and  remain  a  public  highway  for  the 
Government  of  the  Ignited  States^  free  from  all  toll  or  charges  upon  the 
transportation  of  any  property  of  the  United  States."  If  it  was  im- 
portant in  1856  that  such  a  road  should  be  built  charged  with  such 
obligations,  it  is  doubtless  as  important  now  as  then. 

There  would  be  no  certainty  (were  these  lands  returned)  that  a 
road  as  contemplated,  and  particularly  a  continuous  road,  could  now 
BE  constructed  on  what  would  now  be  a  divided  grant,  and  with  two 
railroads  running  on  the  same  line. 

Whilst  there  was  unquestionably  a  departure  by  the  State  itself 
from  the  terms  of  its  agency  from  the  United  States,  the  general 
government  might  think  it  more  to  its  interest  to  ratify  this  depar- 
ture than  to  repudiate  it ;  the  action  taken  was  not  absolutely  null 
and  void,  but  only  voidable  should  the  principal  so  elect. 

An  agent  who  has  exceeded  his  authority  should  not  be  permitted 
to  predicate  an  attack  either  in  his  own  name  or  that  of  his  princi- 
pal upon  those  with  whom  he  has  dealt,  upon  the  allegation  and  as- 
sertion that  he  has  gone  beyond  his  powers;  certainly  not  without 
giving  his  principal  an  opportunity  to  accept  or  reject  what  has  been 
done.     It  may  be  greatly  to  the  latter's  interest  to  accept. 

Were  the  government  to  take  this  view  of  the  situation  and  posi- 
tively refuse  to  receive  the  lands  back,  and  in  the  meantime  under 
a  decree  of  this  court  the  legal  title  which  was  placed  in  trust  in  the 
State  for  the  acoomplishment  of  the  objects  and  purposes  of  the  Act  of 
1856  should  be  replaced  in  the  State,  a  very  anomalous  condition  of 
affairs  would  have  been  produced  through  the  instmmentality  of  this 
tribunal.  A  very  large  quantity  of  land  would  have  practically  been 
placed  hoTS  de  commerce  for  an  indefinite  time,  the  United  States 
Government  refusing  to  claim  it,  and  the  State  under  the  terms  of  its 
qualified  title  unable  to  deal  with  it  for  any  purpose. 

We  ilnd  the  State  charged  with  no  duty  to  the  United  States  in  re- 
spect to  these  lands.  It  had  in  the  first  place  a  mere  restricted 
agency  which,  such  as  it  was,  has  expired  by  the  exhaustion  of  all 
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powers  under  it  and  by  limitation  of  time.  There  has  been  no  inti- 
mation to  OS  that  the  general  government  has  had  any  commnnioa- 
fdon  with  the  State  authorities  on  this  subject  since  June,  1856. 

We  are  told  that  a  number  of  citizens  have  settled  upon  what  are 
designated  the  unearned  lands  on  the  faith  of  the  non-compliance 
by  the  Vicksburff,  Shreveport  &  Texas  Railroad  Company  with  the 
conditions  of  the  grant  and  of  an  ultimate  forfeiture,  and  that  their 
rights  should  be  protected.  We  do  not  see  how  any  action  the  State 
could  take  in  this  matter  would,  if  taken,  benefit  those  parties. 

It  is  clear  that  the  proper,  in  fact  the  only  quarter  in  which  they 
could  be  considf^red  would  be  in  and  through  Cong^ss  or  the  United 
•States  authorities. 

Finding  no  interest  in  the  State  in  its  own  right  in  the  present 
Fuit,  and  no  power  or  authority  in  right  of  the  United  States,  there 
^s  no  basis  upon  which  this  petitory  action  can  rest.  The  title  to 
these  lands  must  remain  where  the  State  herself  has  placed  it  until 
disturbed  and  attacked,  if  it  ever  should  be,  under  federal  rights 
and  federal  authority. 

We  have  examined  the  legal  points  raised  by  the  plaintiff,  but  the 
view  which  we  have  taken  obviates  the  necessity  of  a  special  dis- 
cussion of  them. 

So  far  as  concerns  the  original  legal  existence  of  the  mortgage 
granted  by  the  Vicksbarg,  Shreveport  &  Texas  Railroad  Company 
securing  the  bonds  issued  by  it  under  authority  of  Act  No.  193  of 
1867,  we  have  held  and  still  hold  that  the  State  is  estopped  from 
contesting  it  on  the  ground  of  her  own  want  of  power  to  grant  the 
authority  to  that  company  to  give  the  mortgage,  or  on  the  ground 
that  the  railroad  had  no  such  ownership  in  the  lands  as  that  the 
mortgage  could  not  originally  attach  to  it. 

There  has  been  a  good  deal  of  discussion  in  the  case  as  to  ' 'con- 
ditions precedent"  and  ^'condivions  subsequent,"  and  as  to  the  effect 
of  the  act  of  the  Legislature  of  1879  declaring  a  forfeiture  of  the 
conveyance  of  the  lands  to  the  Vicksburg,  Shreveport  &  Texas  Rail- 
road Company  and  repealing  the  act  of  11th  March,  1857,  but  whether 
what  are  denominated  ^* conditions'^  of  the  grant  are  really  such  or 
merely  prohibitory  limitations  upon  the  powers  of  the  agent,  the 
State,  when  she  transferred  at  once,  andy  as  it  were,  at  one  bound,  the 
legal  title  of  all  these  lands  to  the  Vicksburg,  Shreveport  &  Texas 
Railroad  Company,  she  had  gone  too  far  as  between  herself  and  that 
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cfnnpanyj  no  matter  what  the  Bituation  might  be  between  the  com- 
pany and  the  general  government,  to  take  the  position  that  she 
could  retrace  her  steps  and  restore  the  status  quo  through  a  legislative 
declaration  of  forfeiture  or  by  repealing  the  act  of  1857. 

The  position  of  these  parties  by  the  act  of  the  State  is  very  mate- 
rially different  from  what  it  would  have  been  had  the  State  so  acted 
as  to  have  forced  the  company  to  appear  before  the  court  as  a  plain- 
tiff, claiming  the  benefit  of  the  grant,  as  against  the  trustee  still 
holding  the  legal  title. 

There  is  no  prayer  in  plaintiff's  petition  for  a  present  decree  of 
forfeiture — the  plaintiff  relying  upon  the  position  that  that  had  been 
accomplished  as  the  direct  and  immediate  result  of  the  act  of  1879, 
which  has  been  referred  to. 

It  may  be  well,  perhaps,  to  note  that  at  the  time  of  the  passage  of 
that  act,  over  twenty  years  had  elapsed  from  the  date  of  the  origi- 
nal act  of  Congress,  and  that  at  that  time  (according  to  plaintiff's 
allegations)  the  Vicksburg,  Shreveport  &  Texas  Railroad  Company 
had  been  in  default  over  ten  years,  since  the  grant  had  been,  in  so 
far  as  the  State  was  concerned,  ^^executed^^  by  itself.  At  that  time  its 
original  powers  had  expired  by  exhaustion  and  limitation  and  it  had 
acquired  no  new  ones. 

We  have  been  called  on,  on  two  occasions,  to  examine  into  the 
rights  of  the  present  defendant  in  and  to  the  lands  embraced  in  the 
act  of  June  3,  1856,  once  in  the  case  of  the  V.,  S.  &  P.  R.  R.  Co.  vs. 
Sledge,  41  An.  896,  and  once  in  that  of  Kemp  vs.  Mower,  42  An. 
1007,  and  whilst  by  reason  of  a  difference  of  parties  in  the  present 
case  and  those  cited  the  decisions  rendered  therein  do  not  fall 
technically  under  the  plea  of  res  judicata,  they  none  the  less  substan- 
tially dispose  of  the  issues  raised  in  this. 

The  prayer  for  a  judgment  for  damages  against  the  State  by  rea- 
son of  the  taking  out  of  the  injunction  herein  finds  no  support  either 
in  the  law  or  the  evidence.     (See  37  An.  624.) 

We  do  not  feel  justified  or  authorized  to  vary  the  terms  of  the 
judgment  from  those  used  by  the  court  below. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  de- 
creed that  the  judgment  of  the  District  Court  be  and  the  same  is 
hereby  affirmed. 
Judgment  affirmed. 
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Isi«u«'S  decided  and  a  decision  complied  with  after  the  eu8e  has  been  remanded  are 
not  subject  to  recall  and  consideration  on  second  appeal. 

Contributory  negligence  arises  when  the  plaintiff  has  nei^ligently  omitted  to  do 
some  act  which  it  Wiis  his  duty  to  do.  The  danger  was  known,  which  might 
have  been  prevented  had  he  exerci.'ied  ordinary  care,  and  had  he  performed 
that  which  devolved  upon  him  to  perform  as  a  keeper  of  the  property. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans- 
King,  J, 


Buck^  Dinkelapiel  &Hart  for  Plaintiff  and  Appellant: 

1.  Every  act  whatever  of  m;m  tliat  causes  damage  to  another  obliges  him  by 
whose  fault  it  happened  to  repair  it.    R.  C.  C,  Art.  2i\o. 

2.  Every  person  is  responsible  for  the  daniagn  he  oecasions,  not  merely  by  his 
own  act,  but  by  his  negligence,  his  imprudence  or  his  want  of  skill,  R.  C  C, 
Art.  2316. 

H.  The  right  to  sue  for  damages  suffered  by  or  killed  through  an  accident  survives 
to  his  wife,  who  likewise  has  a  right  of  action  for  damages  suffered  by  her  by 
reason  of  the  death.    R.  C.  C,  Art.  2315 ;  Acts  of  1S84,  page  W. 

4.  A  trespasser  must  be  a  wrongdoer;  w^iihout  an  injury  or  an  intent  to  do  Injury 
there  is  no  trespass.    Bouvier's  Law  Dictionary ;  R.  s.  L.,  Sees.  817, 818  and  819. 

r».  When  one  is  allowed  to  come  upon  the  land  of  another,  by  Sufferance  or  invi- 
tation, he  is  not  a  trespasser,  and  the  owner  is  bound  to  exercise  ordinary  care 
and  prudence  toward  him.  Beach  on  Contributory  Negligence,  pp.  54  and  55; 
2  Law  and  Equity  Reporter,  »»8;  48  American  Reports,  727;  43  American  Re- 
ports, 740:  and  more  particularly  as  directly  in  point,  Kay  vs.  Pennsylvania 
Railroad  Company  ;  3  ilmerican  Reports,  62."). 

6.  No  on^  has  a  right  to  erect  death  traps  on  his  preuiises  even  to  injure  a  tres- 
passer or  thief.  35  American  Decisions,  ;J6;  18  American  Decisions,  IS;  6  South- 
ern Reporter,  81. 

7.  The  owner  of  a  building  is  liable  for  an  injury  caused  by  the  falling  thereof, 
whether  the  cause  of  the  fall  was  due  to  his  neglect  or  to  the  act  of  third 
persons  done  without  his  knowledge.  3h  An.  2S0.  and  authorities  there  ({uoted. 
See  also  Tucker  case,  just  decided. 


Farrar  &  Leake  for  Defendant  and  Appellee : 

1.  To  maintain  an  action  by  a  servant  against  a  master  for  an  injury  resulting 
from  defective  buildings,  premises  or  ap|)lianees,  two  elements  must  concur, 
viz.  fault  or  knowledge  on  the  part  of  the  master;  Innocence  of  fault  or  igno- 
rance of  the  danger  on  the  part  of  the  servant.  Carey,  tutrix,  vs.  Sellers  et  al., 
41  An.  500. 

2.  However  gross  the  faillt  of  the  nnister  in  subj«'eting  the  servant  to  risk  from 
such  causes,  yet  when  the  servant  knows  tlie  defects  and  danger,  and  still 
knowingly  and  without  protest  consents  lo  incur  the  risk  to  which  be  is  ex- 
posed thereby,  he  is  deemed  to  assume  such  risk  and  to  waive  any  claim  for 
damages  ngtrinst  the  master  for  injury  resulting  tlierefrom.    Ibid. 
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The  opinion  of  the  court  was  deliveifed  bj  . 

Breaux,  J.  Suit  was  brouffht  by  plaintiff  to  recover  damages  in 
the  sum  of  $15,000,  sustained,  she  alleges,  in  the  death  of  her  huB- 
band,  caused  by  the  fall  of  certain  constructions,  or  sheds,  on  sqoaxe 
of  land  in  this  city,  the  property  of  the  Illinois  Central  Railroad. 

She  charges  that  the  sheds  fell  through  the  gross  negligence  of  bhe 
defendant  the  said  railroad  company. 

The  suit  was  brought  against  the  Chicago,  St.  Louis  &  New  Orleans 
Railroad  Company. 

It  having  been  ascertained  that  the  property  did  not  belong  to  the 
last  named  company,  but  to  the  Illinois  Central  Railroad  Company , 
a  supplemental  petition  was  filed,  in  which  it  is  alleged  that  the 
Illinois  Central  Railroad  Company  was  at  the  time*  of  the  accident, 
set  forth  in  the  original  petition,  the  owner  of  the  property  and 
ameuable  in  damages  in  the  amount  claimed. 

To  this  petition  the  last  named  company  filed  an  exception  and 
an  answer,  and  the  trial  was  proceeded  with  against  the  Illinois  Cen- 
tral Railroad  Company. 

The  judgment  wba  against  the  said  company  for  the  sum  of  $5000. 

The  exception  of  no  cause  of  action  was  overruled  by  Houston, 
judge. 

The  case  was  tried  before  his  successor  in  office,  who  accepted  the 
ruling  made  by  his  predecessor,  as  correct. 

On  the  first  trial  the  ownership  of  the  property  was  proven  as 
alleged ;  also  that  the  falling  sheds  of  the  defendant  inflicted  mortal 
injuries  upon  plaintiff's  husband. 

That  these  sheds  were  in  a  decayed  and  dilapidated  condition  at 
the  time.  That  pieces  of  these  buildings  were  broken  down  and 
carried  away  by  persons  in  the  neighborhood.  That  the  sheds 
were  in  consequence  not  sufficiently  supported,  and  dangerous. 
That  they  were  made  dangerous  by  the  trespassers,  who  tore  down 
pieces  to  carry  them  off.  That  the  public  passed  over  the  property 
diagonally  to  shorten  the  distance;  that  of  the  number  plaintiff's 
husband  while  on  the  property  became  a  victim  of  the  accident. 

It  was  upon  this  evidence  that  judgment  was  rendered  against  the 

defendant. 

Before  another  division  of  the  Civil  District  Court,  that  over  which 

Judge  Rightor  presides,  another  case  was  tried,  viz.:   Mrs.  J.   H. 

Tucker  vs.  Illinois  Central  Railroad  Company. 
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Mrs.  Tucker  sued  the  defendant  company  for  $26,000  for  the 
bodily  saifering  of  her  husband,  and  her  pecuniary  loss  in  his  death, 
caused  by  the  fall  of  the  lumber  sheds,  which  also  killed  Mr.  Paland 
in  their  fall. 

They  were  killed  at  the  same  time  and  by  the  fall  of  the  same 
sheds  on  defendant's  property. 

It  was  shown  as  part  of  the  evidence  in  that  case  that  steps  were 
taken  by  the  owner  to  protect  the  sheds,  and  to  prevent  carrying  off 
the  materia]. 

I  li  the  decision  of  this  court  in  the  Tucker  case  reference  is  made 
to  the  fact  that  Mr.  Paland  was  the  person  employed  as  keeper  of 
the  property. 

The  case  at  bar  was  submitted,  and  certain  issues  were  decided 
aft<er  the  decision  in  the  Tucker  case. 

The  court  took  notice  of  its  decision  in  the  ease  last  mentioned 
and  cognizance  of  facts  which  were  proven. 

In  the  opinion  remanding  this  case  the  court  held,  that  it  was 

import>ant  to  hear  f urtker  evidence  proving  the  circumstances  under 

which  the  deceased  Paland  entered  the  premises,  and  was  under  the 

'   defendant's  sheds  at  the  time  that  the  accident  occurred,  facts  not 

satisfactorily  proven  in  the  trial. 

We  quote  from  the  opinion : 

''Now  in  Tucker's  case,  it  was  in  proof  that  for  some  time  previous 
to  the  fall  of  the  sheds  Paland  had  been  employed  by  the  company's 
agent  to  keep  trespassers  off  the  premises,  a  circumstance  which 
would  have  in  our  opinion  a  very  material  bearing  on  the  issue 
herein  involved,  and  strange  to  say  the  record  contains  no  testimony 
whatever  on  this  point. 

**  We  deem  it  our  duty  to  take  cognizance  of  facts  proved  in  a 
case  submitted  to  our  review,  which  have  a  direct  bearing  on  an- 
other case  also  under  submission  before  us  for  adjudication.     *     * 
But  that  cognizance  in  the  present  case  is  not  of  itself  sufficient  to 
shape  our  decree. 

^*  Hence  we  feel  constrained  to  remand  the  case  for  proof  on  this 
important  point."     Palaiu".  vs.  R.  11.  Co.,  42  An.  290. 

The  decree  remanding  the  case,  also  annulled,  avoided  and  reversed 
the  judgment. 

On  the  second  trial  evidence  was  admitted  in  compliance  with 
this  court's  decree. 
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Upon  other  evidence  adduced,  the  learned  judge  of  the  District 
Court  reached  a  different  conclusion  from  that  previouBly  reached  by 
him.  He  decided  that  defendant's  agent  employed  Herman  Paland, 
plaintiff's  husband,  to  keep  trespassers  off  the  place  and  prevent  tlie 
building  from  being  depredated  upon ;  that  the  danger  was  apparent, 
and  that  he  accepted  the  employment,  knew  the  danger  and  as- 
sumed the  risk. 

He  rendered  judgment  rejecting  plaintiff's  demand. 

We  have  examined  the  testimony  produced  by  the  defendant  upon 
the  point  which  was  held  highly  important  when  the  case  was  re- 
manded. 

The  plaintiff  did  not  offer  other  testimony,  if  any  was  available,  nor 
did  she  attempt  to  account  for  her  failure  to  furnish  any  testimony. 

The  testimony  proves  that  Paland  was  employed  as  keeper  of  the 
property. 

The  counsel  for  plaintiff  urge  that  the  evidence  introduced  in  the 
second  trial  before  the  District  Court  should  not  be  considered,  and 
that  the  case  should  be  decided  on  the  evidence  in  the  first  case. 

They  invoke  the  elementary  rule  of  laW)  that  that  which  a  party 
does  not  allege  he  can  not  prove. 

That  was  their  plea  for  a  rehearing,  which  the  court  passed  upon 
and  remanded  the  case. 

This  question  is  no  longer  an  open  one. 

The  order  of  the  court  and  the  conclusions  expressed  in  the  deci- 
sion remanding  the  case  are  plain.  They  are  final  and  irrevocable, 
binding  upon  all  parties  to  the  suit  and  must  be  respected  by  this 
court. 

Principles  and  issues  settled  by  adjudications  must  remain  settled, 
and  are  not  subject  to  reconsideration. 

The  negligence  of  the  keeper  is  proven. 

The  following  rule  is  supported  both  upon  principle  and  author- 
ity: 

Contributory  negligence  arises  when  the  plaintiff  as  well  as  the 
defendant  has  done  some  act  negligently  or  has  omitted,  through 
negligence,  to  do  some  act  which  it  was  their  respective  duty  to  do, 
and  the  combined  negligence  of  the  parties  has  produced  the  in- 
jury. 

It  was  the  duty  of  the  keeper  of  the  property  to  prevent  tres- 
passers from  dilapidating  and  stripping  it  until  it  fell. 
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It  is  al80  in  proof  that  some  time  before  the  accident  the  danger  on 
accoant  of  the  dilapidated  state  of  the  property  was  apparent. 

Then  the  relation  of  employer  and  servant  exists;  the  latter  as- 
samas  the  risks  of  injury  from  all  the  ordinary  dangers  incident  to 
the  employment  of  which  he  had  notice  before  voluntarily  expos- 
ing himself. 

Judgment  afllrmed  at  plaintiff's  and  appellant's  costs. 


No.  11,065. 
The  State  of  Louisiana  vs.  Allen  Beeder,  alias  Bbedle. 

1.  Tbe  Supreme  Court  having  appellate  Jurlediction  on  questions  of  law  alone,  it 
will  not  revise  the  refusal  of  the  lower  court  to  grant  a  motion  for  a  new  trial 
based  solely  on  an  alleged  deficiency  of  evidence  to  make  out  a  case.  State  vs. 
Deschamps,  42  An.  575. 

2.  Art.  130  of  the  Gonstituthm  does  not  make  the  authority  of  either  of  the  Judges 
of  the  Criminal  District  Court  of  Orleans  to  try  a  case  dependent  upon  a  recital 
in  the  minutes  of  the  fact  of  an  allotment  of  the  same  having  been  made. 

8.  A  minute  entry  to  the  effect  that  *'the  grand  Jurors  having  found  a  true  bill 
upon  the  indictment  herein  preferred,  and  the  same,  together  with  their  find- 
ing, having  been  regularly  returned  into  open  court,  recorded  and  filed,  and 
the  same  having  been  regularly  allotted  to  Section  *H*  of  this  court,  Allen 
Beedle,  In  person,  was  placed  at  the  bar  of  this  court  to  be  arraigned  on  the 
charge  preferred  against  him,  and  having  heard  the  said  indictment  read, 
pleaded  not  guilty,"  shows  that  the  requirement  of  Art.  13U  was  complied  with. 
It  was  not  necessary  that  the  record  should  show  the  manner  or  iprocess  by 
which  the  allotment  was  made.  It  is  sufficient  that  it  shows  it  was  done,  and 
the  legal  presumption  follows'that  it  was  rightly  done. 

I.  A  defendant  who  complains,  not  that  there  has  been  no  allotment  of  h  is  case,  but 
only  of  the  manner  in  which  it  has  been  made,  must  advance  it  before  going intc 
trial,  and  point  out  specifically  his  objections,  which  objections  must  be  affirm- 
atively established  as  against  such  a  minute  entry  as  was  made  in  this  case. 

5.  Objections  that  defendant  was  not  served  with  a  copy  of  the  indictment  and 
venire,  and  that  one  of  the  petit  Jurors  who  tried  the  case  was  an  alien,  come 
too  late  when  raised  for  the  first  time  afier  verdict. 

6.  Act  No.  98  of  1880  Is  not  a  local  and  special  law  in  the  sense  of  Art.  48  of  the  Con- 
stitution, and  there  was  no  necessity  prior  to  its  enactment  for  the  notice  to  be 
given,  required  by  that  article. 

7.  Defendant  shows  no  interest  and  no  right  to  attack  the  constitutionality  of  Act 
No.  98  of  1880  as  contravening  Art.  46  of  the  Constitution,  and  as  being  a  statute 
which  attempts  to  regulate  the  practice  and  Jurisdiction  of  a  particular  court. 
If  that  statute  were  read  out  of  the  books  defendant's  case  would  fall  under  the 
operation  of  antecedent  laws,  and  under  those  laws  the  proceedings  against 
him  would  still  bo  regular,  and  his  conviction  legal. 

8.  If  the  authority  of  the  governor  to  appoint  the  Jury  commissioners  was  not  to 
be  found  in  Act  No.  96  of  1880,  it  would  be  found  in  Act  No.  24  of  1879  (E.  s.),  and 
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on  the  score  of  tbeir  official  authority  would  be  at  yalid  under  one  statute  as 
under  the  other.  Defendant  has  no  Interest  In  tracing  the  authority  to  ttie 
pMrtioular  statute. 
*.*.  Deft'ndant't  objections  to  the  constitutionality  of  the  act,  made  under  saoh 
circumstances,  are  In  reality  a  challenge  to  the  array  taken  after  yerdict,  and 
out  of  time. 

APPEAL  from  the  Oritninal  District  Court  for  the  Parish  of  Orleans. 
Bakery  J. 


J.  R.  Land,  District  Attorney,  for  the  State,  Appellee: 

1.  Supreme  Court  having  no  Jurisdiction  in  criminal  cases  to  review  questions  of 
fact,  the  evidence,  though  reduced  to  writing  and  made  part  of  the  record,  will 
not  be  examined  for  the  purpose  of  determining  whether  it  authorized  a  con- 
viction, or  the  refusal  of  a  new  trial  asked  for  on  the  ground  that  it  did  not. 
30  An.  401;  32  An.  526;  <»  An.  497. 

2.  The  Supreme  Court  having  appellate  Jurisdiction  on  questions  of  law  alone 
will  not  revi8e  the  refusal  of  the  lower  court  to  grant  a  motion  for  a  new  trial 
based  solely  upon  an  alleged  deHoieiicy  of  evidence  to  make  out  the  case,  ao 
An.  1176 ;  .H3  An.  34 ;  34  An.  346. 

H.  Where  defendant  goen  to  triui. without  objection,  it  is  too  late  after  verdict  to 
object  for  the  first  timo  that  iie  ha8  not  been  furnished  with  a  copy  of  the 
indictment  two  entire  days  before  the  trial.    23  An.  194;  S3  An.  135;  36  An.  153. 

4.  Act  98  of  18bu  l8  constitutional  in  so  far  as  it  provides  a  board  of  Jury  commis- 
sioners to  draw  juries  for  the  trial  of  prosecutions  in  the  Criminal  District 
(;our:  of  the  purish  of  Orleans.    State  vs.  Orowley,  33  An.,  p.  783. 

h.  Objection  to  the  legality  of  tiie  drawing  of  a  jury  luust  be  made  before  trial. 
Objectionstotlie  qualifications  of  Jury  couiroissloners  must  be  urged  in  the  pre- 
liminary stages  of  the  trial.    33  An.  896. 

6.  A  motion  in  arrest  of  Judgment  lies  only  for  substantial  tefects  patent  on  the 
face  of  the  record.  An  objection  that  the  grand  jury  was  Illegally  constituted 
fHn  not  be  taken  advantagi;  of  after  verdict,  by  a  motion  in  arrest  of  Judgment. 
K.  C.  P.,  Vol.  J.  Sees.  8H7,  12S.-.;  :if  An.  96; :«  An.  WW. 

M.  J.  Cunningham  J  Attorney  General,  and  Lionel  Adams,  Assist- 
ant District  Attorney,  on  the  Hauie  side: 

1.  In  a  criminal  cause  error  will  not  lie  on  the  refu}>al  to  grunt  a  new  trial  on  the 
ground  that  the  verdict  w:ik  contrary  Ut  law  and  the  evidence.  A  question  of 
f.u-t  wliioh  thr  Supreme  C(»urt  can  not  determine  ia  an  innupcrable objection  to 
the  exerci8<-of  its  jurisdiction,  which  is  confined  to  questions  of  law  alone.  Con.. 
\rt.  81;  11  An.  478;  16  An.  ;M)S;  lb.  lib:,:  26  An,  383;  27  An.  572;  30  An.  1269;  32  An.  33: 
:w  An.  34,  78.^.;  M  An.  347;  .S.'  An.  %;  :{7  An.  6,  40;  38  An.  173,  308,  320,  491,  499;  39  An 
<i7.'.,  42  An.  2'2*.<.  5<;7,  KU3 ;  4.^  An.  4U1,  4<k;;  44  An.  94. 

1'.  Wljcru  th<;  accused  icoe.s  to  trial  without  objection  it  is  too  late  after  verdict  to 
complain  for  th(,>  Urst  time  that  he  has  not  been  furnished  with  a  copy  of  the 
indictment  two  entire  days  before  the  trial.  4  An.  379;  6  An.  691;  7  An.&67;  12  An. 
HT'.^;  14  An.  6^7:  20  An.  145;  23  An.  194;  33  An.  138;  36  An.  164.  Or  that  he  was  not 
srrved  with  a  copy  of  the  venire.  6  An.  691 ;  7  An.  47:  12  An.  679:  14  An  667;  20 
An.  145;  23  An.  194;  lb.  621 ;  Mi  An.  114;  3:^  An.  l.'iS:  .1^  An.  476. 
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3.  When  tbe  record  shows  that  the  prosecution  was  duly  allotted  to  the  trial 
court,  the  presumption  Is  that  the  requirements  of  Art.  180  of  the  (Constitution 
were  fulfilled,  and  that  the  allotment  was  rightfully  made.  84  An.  350;  Lawson 
on  Presnmptlye  Et.  .*K).  The  prosecution  may  be  lawfully  apportioned  before 
indictment.    S4  An.  1196. 

4.  The  objection  that  one  of  the  jurors  who  returned  the  verdict  of  guilty  was  an 
alien  comes  too  late  after  conylction.  8  Rob.  590;  18  An.  276;  21  An.  546;  25  An. 
968;  lb.  417;  26  An.  383;  35  An.  976;  ^48  An.  499. 

&  All  objections  to  the  manner  of  drawing  juries,  or  any  defect  or  Irregularity 
tbatcanbe  pleaded  against  any  array  or  venire,  must  be  urged  before  trial. 
Act  124  of  1874,  Sec.  5;  Act  56  of  1877,  Sec.  5;  Act  44  of  1877,  Sec.  11;  46  An.  141; 
28  An.  187;  31  An.  379;  lb.  825;  33  An.  896;  lb.  1408;  86  An.  96;  38  An.  602;  lb.  207. 

6.  Nor  win  any  irregularity  In  drawing  or  selecting  a  Jury  be  sufficient  cause  to 
challenge  the  ai*ray  unless  fraud  has  been  practised,  nor  unless  Injury  results. 
Act  44  of  1887 ;  26  An.  579 ;  31  An.  81 ;  32  An.  34 ;  33  An.  1362 ;  38  An.  1414 ;  35  An.  1096 ; 
87  An.  876;  88  An.  459. 

7.  Act  96  of  1880  Is  not  a  local  or  special  law,  but  an  enabling  act  passed  to  carry 
into  effect  the  provisions  of  Art.  180  of  tbe  Ck>nstltntlon.  It  is  not  violative  of 
any  of  tbe  constitutional  articles— 46, 48  or  116.    83  An.  872;  87  An-  165;  lb.  868. 


Jos,  D,  Kieman  for  Defendant  and  Appellant : 

1.  The  Judges  of  the  Criminal  District  Court  obtitin  Jurisdiction  of  all  cases  there- 
from their  inception  in  the  court  to  tlnal  determination  only  from  the  mo- 
ment a  case  has  been  apportioned  by  lot  between  the  judges.  lA>ul8iana  Cen., 
Art.  130.  Every  proceeding  in  the  Criminal  District  Court  must  be  of  record. 
Tbe  ecjual  apportionment  by  lots  of  any  case  Is  part  of  the  proceedings,  and  un- 
less the  record  of  a  case  shows  who  allotted  It,  and  how  and  when  It  wa» 
allotted,  neither  judge  of  the  court  has  jurisdiction  over  It.  I^ouisiana  Con., 
Art.  180. 

2.  A  record  of  court  proves  itself  parol ;  evidence  can  not  establish  its  contents. 
Rec.,  pp.  36,  37. 

S.  Act  No.  96  fixes  the  qualifloation  of  every  person  to  be  empaneled  by  the  judge 
on  a  list  of  jurors.  Every  juror  must  be  a  citizen  of  this  State,  and  the  dis- 
covery after  verdict  that  a  juror  is  an  alien  is  a  good  ground  for  a  new  trial* 
For  the  act  Itself  tells  the  aiccused  that  every  man  on  the  panel  is  a  citizen  of 
the  United  States  and  of  this  Stat(>.  Act  98  of  Louisiana  of  1880  is  unconstitu- 
tional and  In  violation  of  Arts.  130,  116,  46  and  48  of  the  Constitution  of  Ix>ui- 
siana.    Rec\,  pp.  16,  22. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  defendant,  Allen  Beeder  (alias  Allen  Beedle) , 
having  been  convicted  of  mnrder  and  sentenced  to  be  hung,  appeals 
from  the  judgment  of  the  lower  court,  and  relies  for  reversal  upon 
a  motion  for  a  new  trial,  and  a  motion  in  arrest  of  judgment  made 
in  the  District  Court  and  overruled. 

The  first  two  reasons  in  the  motion  for  a  new  trial  cover  the  same 
ground,  that  the  verdict  was  contrary  to  the  law  and  the  evidence. 
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In  oyermling  these  two  groandB  the  court  assigned  as  a  reason. 
that  the  evidence  established  a  deliberate  and  cruel  murder  beyon^l 
any  question  of  donbt.  The  judge's  conclusions  on  that  subject  can 
not  be  reviewed  by  us  on  appeal. 

The  third  rea$on  assigned  was  that  Section  ''  B  ''  of  the  Criminal 
Court  was  without  authority  and  jarUdiction  to  try  the  case  bbcause 
the  minutes  did  not  show  that  the  indictment  was  ever  allotted,  or 
that  the  two  judges  had  equally  apportioned  the  same  between  them ; 
the  fourth,  that  the  indictment  had  never  been  allotted  as  is 
required  by  the  Constitution,  Article  130;  the  fifth j  that  the 
defendant  was  not  served  with  a  copy  of  the  indictment  and  a 
list  of  the  panel  of  jurors  to  try  the  case;  the  sixth,  that  one 
of  the  jurors  on  the  petit  jury  which  tried  the  case  was  an 
alien,  a  fact  not  known  to  accused  at  the  time  he  was  accepted  as  a 
juror;  the  seventh,  that  Act  No.  98  of  18S0,  ^^  creating  a  Board  of 
Jury  Commissioners,^^  etc.,  is  violative  of  Articles  46  and  48  of  the 
Constitution,  and,  therefore,  unconstitutional. 

The  motion  in  arrest  is  to  the  efiPect  that  all  the  proceedings  in  the 
case  were  absolutely  null  and  void,  fox  the  reason  that  there  was  no 
proper  and  legal  indictment  found  against  the  defendant,  for  the 
reason  that  Act  No.  98  of  1880,  under  and  by  authority  of  which  the 
grand  jury  of  the  parish  of  Orleans  found  the  indictment,  was  uncon- 
stifutional,  in  violation  of  Articles  46  and  48  of  the  Constitution. 

The  first  two  grounds  have  already  been  disposed  of. 

The  position  taken  by  the  defendant  in  his  third  reason  for  a  new 
trial,  that  the  ' 'jurisdiction"  of  the  Criminal  District  Court  to  try 
this  case  is  dependent  upon  what  the  minutes  should  show  in  respect 
to  an  allotment,  has  probably  resulted  from  the  fact  that  in  the  ap- 
pellate court  judgments  have  been  frequently  reversed  absolutely 
or  cases  remanded  on  account  of  the  failure  of  the  record  to  show 
the  existence  of  certain  facts  which  should  be  shown  in  order  to  sus- 
tain the  action  of  the  lower  court. 

From  these  decisions  the  defendant  has  fallen  into  the  error  of  not 
discriminating  between  the  ''existence"  of  a  thing  and  the  ''evi- 
dence" to  establish  it.  Defendant's  position  "cm  taJben"  was  not 
well  taken.  In  so  stating  there  is  no  inconsistency  in  saying  that 
under  certain  circumstances  we  might  have  reversed  this  judgment 
entirely  or  remanded  the  case  for  further  proceedings  had  there 
been  nothing  in  the  record  to  show  any  allotment.    The  Constitu- 
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tion,  however,  does  not  only  not  make  the  jurisdiction  of  the  court 
dependent  upon  the  recital  in  the  minutes  of  the  fact  of  an  allotment, 
bnt  it  is  absolutely  silent  as  to  the  necessity  of  any  record  whatever. 
State  vs.  Blackman,  35  An.  488. 

As  a  matter  of  fact  we  find  the  following  minute  entry  under  date 
of  21st  March,  1892,  on  the  minutes  of  Section  <<B''  of  the  Criminal 
Court:  *' State  of  Louisiana  vs.  Allen  Boeder,  alias  Allen  Beedle. 
Indictment  for  murder. 

**The  g^rand  jurors  of  the  State  of  Louisiana  duly  empaneled  and 
sworn  in  and  for  the  parish  of  Orleans  having  found  a  true  bill 
upon  the  indictment  herein  preferred,  and  the  same,  together  with 
their  finding,  having  been  regularly  returned  into  open  court,  re- 
corded and  filed,  and  the  same  having  been  regularly  allotted  to  Sec- 
iion  ''B"  of  this  court,  Allen  Boeder,  alias  Allen  Beedle,  in  person, 
was  placed  at  the  bar  of  the  court  to  be  arraigned  on  the  charge 
therein  preferred  against  him,  and  having  heard  the  said  indictment 
read  he  pleaded  'Not  guilty'  thereto.  The  court  ordered  his  plea 
recorded  and  the  accused  remanded  to  await  further  proceedings  in 
this  cause." 

We  may  understand  defendant's  fourth  ground  to  mean  either  that 
there  has  been  no  allotment  whatever  of  this  case,  or  that  there  has 
not  b^en  such  an  allotment  as  is  required  by  Art.  130  of  the  Constitu- 
tion of  the  State. 

If  the  first  idea  was  intended,  the  facts  of  the  case  do  not  bear  the 
defendant  out  in  his  contention.  The  objection  having  been  raised 
on  a  motion  for  a  new  trial,  the  district  judge  permitted  the  fact  as 
to  whether  an  allotment  had  been  made  to  be  examined  into,  and 
evidence  was  heard  on  that  point  which  supports  thoroughly  the 
minute  entry. 

If  defendant's  attention  was  to  contest  merely  the  manner  of  the 
allotment,  he  should  have  urged  it  before  going  into  trial,  and 
should  have  made  known  the  specific  grounds  he  relied  on.  To  say 
that  the  allotment  was  not  such  as  the  Oonstitution  required  was 
entirely  too  general.  But,  as  has  |been  said,  the  Constitution  is 
absolutely  silent  as  to  any  detaUs  of  the  allotment  in  the  Criminal 
District  Court.  In  the  first  part  of  Art.  130  (when  referring  to  the 
Civil  District  Court)  the  allotment  was  ordered  to  be  made  under 
''rules  of  court "  to  be  adopted  for  that  purpose,  but  in  the  latter 
part,  (when  referring  to  the  Criminal  District  Court)  nothing  was 
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said  on  that  subject.     In  the  absence  of  any  statute  regarding  it,  the 
only  possible  way  for  the  Criminal  District  Court  to  carry  out   the 
requirements  of  the  Constitution  was  (as  the  Civil  District  Court 
was  required  to  do)  to  establish  rules  to  govern  its  action,  and  we 
presume  not  only  that  it  has  done  this,  but  that  the  allotment   in 
this  case  has  been  made  in  accordance  with  them.     If  the  allotment 
was  not  so  made,  it  was  defendant's  duty  to  have  shown  that  fact 
affirmatively,  and  he  should  have  introduced  the  rules  in  evidence 
and  brought  them  up  with  the  transcript.     Only  in  that  way  can  we 
come  to  a  knowledge  of  them   (Hennen,  page  76,  No.  4) .     In  the 
case  of  the  State  vs.  Shalling,  34  An.  350,  speaking  of  an  entry 
similar  to  the  one  in  this  case,  this  court  said:  '^The  entry  showed 
that  the  requirement  of  the  Constitution  was  complied  with — that 
this  prosecution  was  allotted  to  Section  '  B  '  of  the  court,  and  there  is 
nothing  in  the  entire  record  that  impairs  the  force  or  legal  effect  of 
this  entry,  or  weakens  the  presumption  that  the  allotment   was 
rightly  made.    It  is  not  necessary  that  the  record  should  show  the 
manner  or  process  by  which  the  allotment  was  made.     It  is  sufficient 
that  it  shows  that  it  was  done,  and  the  legal  presumption  follows 
that  it  was  rightly  d  >ne."     State  of  Louisiana  vs.  A.  C'  Blackman^ 
36  An.  488. 

The  court  alluded  to  the  case  of  the  State  vs.  Ardotto  (34  Ah.  1) , 
saying  it  was  not  applicable  to  the  one  at  bar  as  the  record  was  pre- 
sented. 

We  make  the  same  remark  here.  In  the  Ardotto  case  there  was 
an  utter  absence  of  any  aUotment  whatever.  Here  there  would  be, 
at  best,  an  irregular  or  informal  allotment. 

We  think  it  well  to  repeat  what  we  have  already  said,  that  an  ob- 
jection of  that  character  should  be  seasonably  made,  and  when 
made  as  against  such  an  entry  as  we  find  in  this  case,  affirmatively 
established.  There  is  much  force  in  the  views  expressed  by  Mr» 
Justice  Manning  in  his  concurring  opinion  in  the  case  of  the  State 
vs.  Williams,  34  An.  1198,  where  he  said: 

''The  sole  object  of  the  constitutional  requirement  that  criminal 
proceedings  should  be  apportioned  between  the  judges  by  lot  is  to 
prevent  any  selection  of  cases  by  preference. 

''Chance  must  determine  which  judge  shall  try  each  case.  When 
that  is  accomplished  it  is  a  matter  of  indifference  how  or  at  wha^ 
stage  of  the  proceeding's  the  lot  is  cast.     The  constitntiona]  provision 
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is  Of  that  character  that  requires  the  most  liberal  constmction  in  the 
interests  of  society  and  public  order." 

In  passing  upon  the  fifth  and  tixih  of  the  complaints  set  up  in  the 
motion  for  a  new  trial  against  the  regpilarity  of  the  proceedings  had 
at  the  trial,  which  were  to  the  efPect  that  reyersible  error  is  to  be 
found  in  the  fact  that  copies  of  the  indictment  and  venire  were  not 
served  upon  the  defendant  two  full  days  before  his  trial,  and  that 
one  of  the  jurors  who  sat  upon  the  trial  was  an  alien,  the  district 
judge  said:  ''The  objection  that  the  defendant  was  not  served  with 
a  copy  of  the  indictment  and  venire  comes  too  late  when  raised  for 
the  first  time  after  verdict.  The  alienage  of  a  petit  juror  is  ground 
for  challenge,  but  not  for  objection  after  verdict."  The  authorities 
sustain  the  judge  in  these  rulings. 

The  last  reason  assigned  for  a  new  trial  and  that  embodied  in  the 
motion  for  an  arrest  of  judgment  cover  the  same  ground — they  both 
attack  the  constitutionality  of  Act  No.  88  of  1880  as  violative  of  Arts. 
46  and  48  of  the  Constitution  of  1879. 

The  defendant  assuming  that  statute  to  be  a  local  and  special  law 
claims  that  it  was  enacted  without  the  preliminary  notice  required 
by  Art.  48,  and  that  it  contravenes  Art.  46  in  that  it  attempts  to  reg- 
ulate the  practice  and  jurisdiction  of  a  particular  court. 

The  question  of  the  constitutionality  of  that  statute  has  been  twice 
before  this  court;  once  in  the  case  of  the  State  vs.  Crowley,  88  An. 
7S2,  and  once  in  the  case  of  the  State  vs.  Dalon,  85  An.  1142,  and  in 
both  instances  the  law  was  upheld. 

In  the  latter  case,  where  the  precise  point  was  made  which  is  tatcen 
here,  that  the  notice  required  by  Art.  48  was  not  given,  the 
court  held  that  it  did  not  fall  under  the  provisions  of  Art.  48,  as  it  was 
not  a  local  or  special  law  in  the  sense  of  the  article  relied  on,  and 
at  some  length  it  went  into  an  examination  of  the  meaning  of 
these  terms.  The  decision  in  that  case  controls  the  present  one. 
•  We  do  not  see  what  interest  the  defendant  would  have  in  obtain  • 
ing  a  decree  declaring  the  unconstitutionality  of  Act  No.  98,  for 
were  we  to  read  the  act  out  of  the  statute  book  the  position  of  the 
defendant  would  not  be  bettered.  Were  we  to  say  that  the  Qov- 
ernor  of  the  State  has  no  authority  to  appoint  jury  commissioners 
under  the  authority  of  that  statute,  their  appointment  by  him  would 
be  still  sustainable  under  Act  No.  24  (E.  S.)  of  1878,  and  their  acts 
on  the  score  of  their  official  status  would  be  valid. 
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We  do  not  see  in  what  way  the  defendant  is  concerned  in  tracinsr 
the  Governor's  power  of  appointment  to  any  particular  source. 

^f  it  be  g^n  ed  that  the  commissioners  were  legally  appointed , 
defendant's  objection  to  the  constitutionality  of  the  act  bears — ^if 
it  has  any  bearing  at  all — ^merely  upon  the  manner  of  their  action, 
and  resolves  itself  into  nothing  more  or  less,  as  was  said  in  35  An.  9Sy, 
than  a  challenge  to  the  array  after  verdict,  and  as  such  not  season- 
ably made. 

The  character  of  the  objection  is  not   changed  by  the  form  in 
which  it  is  presented. 

We  do  not  see  wherein  any  provisions  of  Act  No.  98  touch  de- 
fendant's case  or  injuriously  affect  his  rights,  or  wherein  it  attempts 
to  regelate  the  practice  of  the  court  or  its  jurisdiction  to  his  detri- 
ment. 

If  anything  in  the  act  had  that  effect  it  was  defendant's  duty  to 
have  pointed  out  to  us  specifically  wherein  he  was  aggrieved.  25 
Pacific  Reporter,  248. 

As  we  understand  the  situation,  the  destruction  of  Act  No.  98 
would  cause  defendant's  case  to  fall  under  the  operation  of  replacing 
antecedent  laws,  and  by  those  laws  to  leave  the  proceedings  against 
him  still  regular,  and  his  conviction  legal. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  lower  court  be  and  the  same  is 
hereby  affirmed. 

Judgment  affirmed. 
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No.  11,068. 

In  the  Matter  op  the  State  op  Louisiana  ex  rel.  William  C. 
Baumann  vs.  William  L.  Lanqridge,  Shsripp  op  the 

Parish  op  Jepperson. 

At  Che  time  the  petition  wan  died,  the  relator  was  in  the  custody  of  the  sheriff  of 
Jefferson  parish,  awaiting  a  hearing  and  preliminary  examination  before  the 
judge  of  the  district,  who  was  absent. 

Alleging  the  absence  of  the  district  judge  the  accused  applies  to  the  Supreme  Court 
for  a  writ  of  habeas  corpus ,  that  he  may  obtain  eitlier  his  release  unconditionally, 
or  under  bond. 

L  he  writ  of  habtas  corpus  \h  one  of  right,  but  not  one  of  course. 

A  party  seeblng  to  avail  himself  of  it,  is  not  at  liberty  to  select  for  liimi<elf  abso- 
lutely the  time  or  place  for  relief,  or  the  tribunals  through  which  It  Ih  to  be  ob- 
tained. 
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The  court  will  not  entertain  and  g^rant  the  writ  where  a  hearing  may  be  had  before 
a  competent  lower  court,  unless  there  should  be  special  circumstances  in  the 
ease  making  immediate,  direct  action  or  intervention  necessary  or  expedient. 

Tlie  application  is  not  maintainable,  either  as  a  matter  of  pleading  or  as  a  matter 
of  fact. 

As  a  matter  of  pleading  the  averment  of  absence  is  defective  in  not  declaring  that 
there  was  good  ground  for  believing  that  it  would  be  protracted  a  length  of  time 
as  would  work  an  unreasonable  delay  in  the  administration  of  Justice  and  in 
obtaining,  in  a  legal  sense,  speedy  relief.    :i5  An.  609;  40  An.  6. 

As  a  matter  uf  fact,  in  argument  of  the  case  it  was  announced,  and  it  was  not  den  led, 
that  the  district  judge  has  returned,  and  is  now  in  the  district. 

In  the  exercise  of  the  discretionary  powers  of  the  court  to  take  or  not  to  take 
action,  it  being  evident  that  there  has  not  as  yet  been  any  unreasonable  delay 
in  the  matter  of  a  preliminary  trial,  the  writ  Is  refused  without  prejudiee. 


A  PPLICATION  for  Writ  of  Habeas  Corpus. 


H.  N,  OautieTj  P.  L.  Fourchy  and  A.  D.  Henriqnes  for  the  Relator. 


Oervais  L^che,  District  Attorney,  M.  J,  Cunningham,  Jr.  ^  acting  for 
the  Attorney  General,  now  absent,  and  Evans  &  Dunn,  for  the  Re- 
spondent. 

•  »  1 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  court  having  decided  to  decline  granting 
the  relief  prayed  for  in  this  proceeding,  upon  grounds  not  involving 
the  merits  of  the  application,  it  is  not  deemed  necessary  to  make 
any  extended  statement  of  the  pleadings  or  facts  of  the  case. 

It  suffices  to  say,  for  the  purpose  of  explanation,  that  the  relator, 
James  C.  Baumann,  was  arrested  by  the  defendant  sheriff  under  au- 
thority of  a  warrant  of  arrest  issued  by  Victor  Estopinal,  one  of  the 
justices  of  the  peace  of  the  parish  of  Jefferson,  based  on  an  affidavit 
charging  him  with  having  committed  a  crime  in  the  said  parish,  and 
that  at  the  time  of  the  filing  of  the  petition  herein  the  relator  was 
in  the  custody  of  the  said  sheriff  awaiting  a  hearing  and  preliminary 
examination  before  the  Honorable  Emile  Rost,  judge  of  the  Twenty- 
first  Judicial  District  (of  which  the  said  parish  formed  a  part) ,  under 
a  commitment  to  that  effect  issued  by  the  same  justice ;  that  the  ac- 
cused had  not  as  yet  obtained  such  hearing  or  examination  by  rea- 
son, it  is  alleged,  of  the  absence  of  the  district  judge  from  the  State, 
who  is  averred  to  be  the  only  judge  of  competent  jurisdiction  au- 
thorized to  act  in  the  premises. 
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It  was  UDder  this  condition  of  things  that  th«  present  application 
was  addressed  to  this  court  for  a  writ  of  habeas  corpus,  under  and 
through  which  the  relator  seeks  to  be  either  released  unconditionally 
or  under  benefit  of  bail. 

Whilst  the  writ  of  habeas  corpus  is  one  of  right,  it  is  not  one  of 
course.  A  party  seeking  to  avail  himself  of  it  is  not  at  liberty  to  se- 
lect for  himself,  absolutely,  either  the  time  or  place  for  relief  or  the 
tribunals  through  which  it  is  to  be  obtained.  So  far  from  conceding 
it  to  be  the  duty  of  this  court  to  entertain  and  act  under  each  and 
every  application  for  the  writ  on  which  we  might  legally  do  so,  we 
are  of  the  opinion  that  we  should  abstain  f  roih  action  where  this  may 
as  well  be  done  in  competent  lower  courts,  unless  there  should  be 
special  circumstances  in  the  case  making  immediate  direct  action  or 
Intervention  necessary  or  expedient. 

In  taking  this  position  we  are  establishing  no  new  rule,  as  will  ap- 
pear by  reference  to  pages  167,  178,  185,  203,  208  of  the  American 
and  English  Encyclopedia  of  Law  and  the  authorities  there  cited,  and 
to  the  notes  upon  those  pages.  See  also  Paul  McCarty's  case,  2 
Martin  (O.  S.)  280,  and  7  An.  382. 

It  is  claimed  that  the  present  application  does  show  a  special  cir- 
cumstance in  the  absence  of  Judge  Rost  from  the  State.  We  do  not 
think  so.  The  position  is  not  maintainable,  either  as  a  matter  of 
pleading  or  as  a  matter  of  fact.  As  a  matter  of  pleading  the  aver- 
ment of  absence  is  defective  in  not  declaring  that  there  was  ground 
for  believing  that  it  would  be  so  long  protracted  as  to  work  an  im- 
reasonable  delay  in  the  administration  of  justice  and  in  the  obtain- 
ing, in  a  legal  sense,  of  speedy  relief.  7  An.  382;  85  An.  60&;  40 
An.  5. 

As  a  matter  of  fact  the  argument  loses  its  force,  as  it  was  orally 
announced  to  the  court  on  the  argument  of  the  case,  and  not  denied, 
that  at  that  time  Judge  Rost  had  returned  to  his  district. 

It  is  contended,  however,  that  our  decision  should  be  based  upon 
the  state  of  things  existing  when  this  application  was  made,  and  not 
upon  the  status  of  the  case  at  the  time  of  the  decision. 

As  the  fact  referred  to  has  no  bearing  upon  the  question  of  the 
legality  or  illegality  of  the  arrest  and  detention  of  the  relator,  and 
serves  no  purpose  further  than  that  of  furnishing  us  a  light  by  which 
to  be  guided  in  the  exercise  of  our  discretion  as  to  taking  or  not 
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action  in  this  matter,  we  Bee  no  reason  for  applying  the  prin- 
ciple invoked. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
^hat  the  writ  of  habeas  corpus  be  refused  without  prejudice. 


No.  11,083. 
Mr8.  Lena  Benjamin  vs.  The  Connecticut  Indemnity  Association. 

Tn  an  action  upon  u  policy  of  life  insurance,  although  the  application  is  made 
part  of  the  policy,  and  the  truth  of  the  answers  therein  made  is  expressly 
warranted,  breach  of  such  warranty  is  matter  of  special  plea,  and  CTldenoe  of 
auch  breach  Is  not  admissible  under  the  i^eneral  Issne,  applying  the  rule  fre* 
quently  recognized  by  this  court  that  "  in  relation  to  the  contract  of  Insurance, 
all  matters  which  goto  show  the  transaction  to  be  roM  or  voidable,  on  the 
gi'ound  of  fraud  or  othenpise^  must  be  specially  pleaded." 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
HickSy  J. 

Wise  4&  Hemdon  for  Plaintiff  and  Appellee : 

I.  Our  law  presumes  every  contract,  which  does  not  appear  illegal  or  Immoral  on 
its  face,  to  be  made  for  a  valid  cause  and  upon  a  sufficient  consideration.  12 
An.  35. 

■2.    A  life  insurance  policy  is^nch  a  contract. 

3.  Defendant  pleaded  the  general  issue. 

4.  To  show  the  policy  of  insurance  to  be  void  or  voidable  in  point  of  law,  on  the 
Kround  of  fraud  or  otherwise,  it  must  be  specially  pleaded.  12  An.  86:  17  An* 
135;  19  An.  232;  28  An.  M7. 


Bell  <fr  Randolph  for  Defendant  and  Appellant,  cited :  Qreenleaf 
on  £v.,  Part  4,  Sec.  376;  Bliss  on  Life  Ins.,  Sec.  44;  6 Martin,  N.  S., 
53;  3  Rob.  351;  7  An.  344;  25  An.  219,  382,  458;  26  An.  298;  27 
An.  63,  695. 


The  opinion  of  the  court  was  delivered  by 

Fennbr,  J.  This  is  an  action  on  a  policy  of  life  insurance,  one 
clause  of  which  makes  the  application  on  which  the  insurance  was 
effected  a  part  of  the  policy  and  the  basis  o^  the  contract,  which  ap- 
plication contains  a  stipulation  making  all  the  statements,  answers 
and  representations  therein  contained  express  waztanties. 

The  petition  and  amended  petition  contained  all  usual  and  neces- 
sary allegations  establishing  the  cause  of  action,  including  one  to 
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the  effe<^t  that  plaintiff  ''  had  complied  with  and  performed  all  the 
obligations,  representations  and  warranties  required  and  imposed 
by  the  contxact." 

The  defendant  answered,  pleading  the  general  issne  without  any 
special  defence. 

On  the  trial  before  a  jury  defendant  offered  evidence  to  prove 
that  certain  statements  and  representations  made  by  the  insured  in 
his  answers  to  ouestions  in  his  application  for  insurance  were  not 
true,  and  that  the  policy  was,  therefore,  void  by  reason  of  the  breach 
of  the  stipulated  express  warranty. 

The  plaintiff  objected  to  the  reception  of  this  evidence  on  the 
ground  ^'that  such  evidence  is  not  admissible  or  competent  under 
the  general  issue  and  that  all  matters  whicn  show  the  contract  to  be 
void  or  voidable  must  be  pleaded  specially." 

The  judge  a  quo  overruled  the  objection  and  admitted  the  evi- 
dence with  the  qualification  that  ^'the  evidence  is  admitted  so  far  as 
it  may  disprove  any  allegations  necessary  to  be  proved  by  plaintiff 
under  the  allegations  in  his  petition  and  documents  annexed ;  but  it 
is  not  admitted  to  prove  fraud,  concealment  or  misrepresentations 
not  so  connected  or  involved  in  the  pleadings." 

Under  this  ruling  the  evidence  went  to  the  jury,  which  neverthe- 
less found  a  verdict  in  favor  of  the  plaintiff,  and  from  the  judgment 
in  accordance  therewith  the  defendant  prosecutes  this  appeal. 

The  plaintiff  and  appellee  insists  in  this  court  upon  his  bill  of  ex- 
ceptions to  the  ruling  of  the  judge  above  stated  and  we  must  deter- 
mine that  question. 

The  learned  counsel  for  defendant  insists,  with  great  vigor,  that 
the  question  is  controlled  by  the  application  of  the  general  princi- 
ples of  law  requiring  allegation  and  proof  of  the  performance  of 
conditions  precedent  as  an  essential  to  recovery  of  any  contract  de- 
pending on  such  conditions;  and  that,  under  the  general  issue,  he 
has  the  right  to  all  evidence  tending  to  disprove  any  fact,  the  proof 
of  which  by  plaintiff  is  necessary  to  make  out  his  case. 

This  statement  of  general  principles  must  be  admitted  as  correct, 
and  it  must  be  further  conceded  that  the  warranties  here  involved 
belong  to  the  class  of  affirmative^  as  distinguished  from  pT(ymi89ory^ 
warranties,  and  do  partake  of  the  nature  of  conditions  precedent  in 
the  sense  that  when  breach  thereof  is  established  it  has  effect  to 
render  the  contract  void  ab  initioy  or  rather  to  prevent  it  from  ever 
taking  effect. 
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But  in  the  matter  of  pleading  and  proof,  these  general  principles, 
in  their  application  to  insurance  contracts,  have  been  greatly  modi- 
fied. 

As  regards  the  proof  even  of  affirmative  warranties,  involving  the 
truth  of  facts  existing  at  the  time  of  the  contract  and  warranted  as 
conditions  precedent  to  the  effect  of  the  contract,  the  Supreme  Court 
-of  the  United  States  has  discharged  the  insured  from  the  burden  of 
proving  compliance  therewith,  and  has  thrown  upon  the  insurer  the 
bnr4en  of  proving  a  breach  thereof,  if  he  relies  upon  such  a  de- 
fence. 

That  court  said:  ''The  number  of  the  questions  now  asked  of  the 
assured  in  every  application  for  a  policy,  and  the  variety  of  subjects 
and  length  of  time  which  they  cover,  are  such  that  it  may  be  safely 
said  that  no  sane  man  would  ever  take  a  policy,  if  proof  of  the  truth 
of  every  answer  were  an  indispensable  prerequisite  to  payment  of 
the  sum  secured,  that  proof  to  be  made  only  after  he  was  dead  and 
could  render  no  assistance  in  furnishing  it.  On  the  other  hand,  it  is 
no  hardship  that,  if  the  insurer  knows  or  believes  any  of  these  state -^ 
ments  to  be  false,  he  shall  furnish  the  evidence  on  which  that  belief 
rests.  He  can  thus  single  out  the  answer  whose  truth  he  proposes  to* 
contest,  and,  if  he  has  any  reasonable  grounds  to  make  such  an  issue, 
he  can  show  the  facts  on  which  it  is  founded.  The  judge  of  the  Cir- 
cuit Court  was  therefore  right  in  refusing  to  instruct  the  jury  that 
the  burden  of  proving  the  truth  of  these  answers  rested  with  the 
plaintiff  below."     Piedmont  Ins.  Co.  vs.  Ewing,  92  U.  S.,  p.  377. 

In  that  case  the  particular  breach  of  warranty  relied  on  had 
been  specially  pleaded,  and,  therefore,  the  court  had  no  occasion  to 
pass  on  the  admissibility  of  such  evidence  under  the  general  issue ; 
but  it  is  manifest  that  all  the  reasons  which  induced  the  court  to 
require  that  the  insurer  should  ''  single  out  the  answer  whose  truth 
he  proposes  to  contest  *  *  *  and  show  the  facts  on  which  his 
contention  is  founded,"  equally  apply  as  requiring  him  to  notify  the 
insured  of  such  defence  by  special  plea.  Otherwise  the  insured 
would  enter  on  the  trial  ignorant  of  what  one  of  his  multitudinous 
answers  would  be  singled  out  for  contest,  and  necessarily  unprepared 
to  meet  his  adversary.  Indeed,  the  principle  that  the  defendant 
carries  the  burden  of  proving  such  defences  involves  the  necessity 
of  specially  pleading  them,  because,  under  the  general  issue,  his  evi- 
dence is  limited  to  that  which  goes  to  negative  those  facts  which  the 
plaintiff  is  required  to  prove  in  order  to  recover. 
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Accordingly  the  modem  role  requiring  that  anch  defences  shonld 
be  specially  pleaded  is  supported  by  ample  authority. 

Mr.  May,  in  the  latest  edition  of  his  work  on  Insurance,  referring 
to  matters  of  defence,  such  as  breaches  of  warranty,  misrepresenta- 
tions, etc.,  says: 

'^Matters  in  defence  can  not  be  availed  of  unless  pleaded.  In 
setting  forth  the  grounds  of  defence  it  is  not  enough  merely  to 
negative  the  truth  of  a  declaration  or  performance  of  a  condition  in 
the  application  made  by  the  insured.  The  particulars  in  which  the 
untruthfulness  or  breach  consists  should  be  set  out  as  far  as  can  be 
reasonably  done,  that  the  plaintiff  may  have  some  notice  of  what 
he  is  to  meet.  So,  where  misrepresentation  or  breach  of  ^warranty 
is  alleged,  facts  from  which  the  court  can  see  that  there  is  misrepre- 
sentation or  breach  of  warranty  must  be  stated." 

He  fortifies  this  principle  by  citation  of  numerous  authorities 
which  need  not  be  here  enumerated.     May  on  Life  Ins.,  Sec.  591. 

Mr.  Wood  sets  forth  the  same  doctrine,  as  follows : 

''  The  insurer,  if  it  relies  on  special  matter  in  defence,  must  set  it 
forth  by  proper  pleas,  as  such  matter  can  not  be  shown  or  relied 
upon  under  the  general  issue,  as  when  fraud  is  relied  upon,  or  a 
breach  of  any  of  the  conditions  of  the  policy,  as  a  refusal  to  arbi- 
trate.'' 2  Wood  on  Ins.,  Sec.  522;  See  also  Bacon  on  Benefit  Soc. 
and  Life  Ins.,  Sees.  455,  469. 

Mr.  Cooke  in  his  very  recent  work  on  life  insurance  frankly  con- 
cedes that  these  doctrines  are  contrary  to  general  principles,  but 
concedes  that  they  are  well  established.  He  says:  ''Many  of  the 
established  principles  of  the  law  of  life  insurance  are  in  direct  con- 
trariety to  the  rule  requiring  allegation  and  proof  of  the  j>erform- 
ance  of  conditions  precedent ; ' '  and  again :  * '  The  weight  of  authority 
is  decidedly  against  the  distinction  (between  representations  and 
warranties)  and  the  prevailing  rule  is, that  the  burden  of  proof  of 
breach  of  a  warranty  rests  on  the  insurer  as  well  as  does  the  burden 
of  proof  of  a  material  representation.  It  would  seem,  however,  that 
we  have  here  another  instance  of  a  plain  departure  from  a  settled 
doctrine  of  the  common  law,  that  one  seeking  to  enforce  a  contract 
must  prove  the  performance  of  conditions  precedent."  Cooke  on 
Life  Ins.,  Sees.  123,  14,  93. 

Finally,  this  court,  in  a  line  of  decisions,  has  maintained  the  prin- 
ciple announced  by  Mr.  Arnould  in  his  work  on  insurance,  that,  as 
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relates  to  policies  of  insurance,  '^  all  matters  in  confession  and 
aYoidance,  including  not  only  those  by  way  of  discharge,  but  those 
also  which  show  the  transaction  to  be  void  or  voidable,  on  the 
ground  of  fraud  or  othenxnse^  shall  be  specially  pleaded."  2  Ar- 
nould  on  Ins.,  p.  1287;  Pino  vs.  Merchants'  Ins.  Co.,  19  An.  214; 
Theodore  vs.  Ins.  Co.,  28  An.  917;  Flynn  vs.  Ins.  Co.,  17  An.  186; 
Katheman  vs.  Ins.  Co.,  12  An.  35;  Kennedy  vs.  Ins.  Co.,  10  An. 
809;  Manning's  Unrep.  Cases,  169. 

We  conclude  that  the  foregoing  authorities  fully  maintain  the  rule 
invoked  by  plaintiff  that  the  matters  of  defence  here  involved 
required  to  be  specially  pleaded,  and  that  the  evidence  in  support 
thereof  was  not  admissible  under  the  general  issue. 

It  is  not  denied,  however,  that  there  is  a  conflict  of  authority  on 
the  question,  and  counsel  for  defendant  are  supported  in  their  viewa 
by  very  respectable  precedents.  Their  error,  fortunately,  has  not- 
prejudiced  their  client;  for,  upon  the  evidence  as  received  and 
brought  up,  we  could  not  have  reversed  the  judgment. 

Judgment  afltaned. 


No.   11,084.  44  1021 

*  113    803 

St.  Patrick's  Church  vs.  The  Consumers'  Icb  Company.  ^  ^^^i 

A  bond  furnished  by  one  in  an  offloial  capacity,  hy  and  through  whom  a  suit  is  ;124668 

brought  by  an  organization  styling  Itself  a  corporation,  is  a  bond  furnished  by 

the  plaintiff  and  fulfils  the  requirements  of  the  law. 
It  can  not  be  considered  as  one  furnished  by  him  in  his  individual  capacity. 
Brentually  a  reference  may  be  had  to  the  motion  of  appeal  and  to  the  petition  in 

the  suit,  to  ascertain  the  character  of  the  bond,  in  which  both  are  mentioned. 
The  surety  is  liable,  eventually,  on  such  a  bond. 
An  action  must  be  brought  in  the  name  of  the  party  or  parties  having  a  real  and 

actual  interest  which  they  f>ursue;  or  in  the  name  of  some  one  who  is  alleged 

to  have  authority  to  institute  the  suit. 

APPEAL  from  the  CivU  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

E.  A,  0^ Sullivan  and  J.  J.  0^ Connor  for  Plaintiff  and  Appellant. 


Francis  B,  Lee  for  Defendant  and  Appellee  on  Motion  to  Dismiss. 


Harry  H.  Hall  on  same  side  on  the  Merits : 
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1.  A  suit  by  the  pastor  of  a  religious  corporation,  dissolved  In  1853,  to  vindicate  a 
right  of  property  formerly  owned  by  that  corporation,  can  not  be  maintained 
forty  years  after  said  dissolution,  in  the  name  of  the  corporation. 

2.  Such  a  salt  can  only  be  tgrought  In  the  name  of  the  individual  members  then 
composing  said  corporation,  or  in  the  names  of  their  legal  representatives. 

S.  Corporations  can  only  stand  in  court  while  they  have  a  legal  existence,  and 
must  be  represented  therein  by  their  legal  representatives.  After  their  dis- 
solution the  property  thereof  vests  in  the  individual  members,  who  must  vin- 
dicate their  rlghtH  thereto  In  their  own  names.  C.  C.  446  (437),  432  (423) ;  15  An. 
441;  29  An.  869:  llB.37;  31  Wall.  609;  Morawltz  on  Corporations,  II,  gee.  1031; 
American  and  English  Encyclopsodia  of  Law,  IV,  p.  284:  0.  P.  15;  Cross  on 
Pleading,  8;  8  An.  541. 

On  Motion  to  Dismibb. 

The  opinion  of  the  court  was  delivered  by 

Bermudbz,  C.  J.  The  appellee,  in  the  shape  of  a  dilemma^  moves 
for  the  dismissal  of  the  appeal. 

It  would  have  been  preferable  to  have  first  stated  the  ground  on 
which  the  motion  rests,  and,  next,  developed  it,  than  at  once  to 
have  g^ne  into  a  metaphysical  discussion  ot  what  it  must  be  as- 
sumed to  be. 

That  ground  may  be  considered  as  being  that  the  devolutive  appeal 
asked  and  obtained  was  not  perfected  by  the  givini^^  of  a  valid 
bond. 

The  suit  was  brought  by  the  '^  Roman  Catholic  Oongregationof  St. 
Patrick's  Church,  by  and  through  their  pastor ^  duly  appointed  and 
acting  as  such,  the  Reverend  Edward  J.  FaUon,  of  the  city  of  New 
Orleans." 

Its  object  was  to  prevent  the  defendant  company  from  using  cer- 
tain artesian  wells,  perforated  on  its  adjoining  lot,  so  as  to  overflow 
the  premises  of  the  plaintiff  and  injure  the  buUdings  and  improve- 
ments upon  them. 

Exceptions  were  filed  and  a  rule  was  taken  tending  to  the  dissolu- 
tion of  the  preliminary  injunction  issued  and  to  the  dismissal  of  the 
suit. 

Upon  hearing,  the  exception  and  the  rule  were  sustained,  the  in- 
junction was  dissolved  and  the  suit  dismissed. 

From  the  judgment  thus  rendered,  on  motion  of  counsel  for  plain- 
tiff, a  devolutive  appeal  was  allowed  upon  the  giving  by  plaintiff  of  a 
bond  in  the  sum  of  $100,  conditioned  according  to  law. 

Contending  that  the  bond  furnished  is  not  that  required  by  law, 
the  appellee  asks  the  dismissal  of  the  appeal,  arguing : 
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^'1.  That  if  the  appeal  herein  sought  to  be  taken  by  motion  on  the 
14th  of  March,  1892,  is  to  be  considered  as  one  by  the  plaintiff  in 
this  soit,  then  the  said  appeal  has  not  been  perfected  by  the  filing 
of  a  bond  as  required  by  law  and  by  the  order  of  court. 

'*  2.  That  if  the  said  appeal  is  to  be  considered  as  an  appeal  by  the 
Rev.  E.  J.  Fallon,  then  there  is  nothing  in  the  record  to  show  that 
the  said  Fallon  has  a  pecuniary  interest  in  the  result  of  said  suit,  suf- 
ficient to  give  the  court  jurisdiction." 

The  caption  of  the  bond  begins:  '^Know  all  men  by  these  presents, 
that  we,  Edward  J.  Fallon,  pastor  of  S,t.  Patrick's  Church,  as 
principal."     *     *     * 

The  second  paragraph  recites:  *'  Whereas,  the  above  bounden 
Edward  J.  Fallon,  pastor,  as  aforesaid,  has  fi]ed  a  moti9n  of  appeal 
from  a  final  judgment."     *     ♦     » 

The  last  sentence  stipulates  the  obligation  of  the  surety  to  pay, 
should  the  principal  fail  to  do  so.     It  is  in  the  usual  type. 

The  bond  is  for  $100,  and  is  so  fully  identified  by  other  recitals 
with  the  suit,  the  parties  and  the  proceeding's,  that  it  can  not  be  sus- 
pected as  having  been  given  in  any  other  case,  and  there  is  no 
charge  in  that  sense. 

The  dilemma  proposed  is,  that,  if  the  appeal  can  be  considered  as 
taken  by  the  plaintiff,  it  has  not  been  perfected  by  the  filing  of  the 
bond  required  by  law  and  by  the  order  of  court;  and  that,  if  the  ap- 
peal is  considered  as  taken  by  Rev.  E.  J.  Fallon,  there  is  nothing  in 
the  record  to  show  that  he  has  any  pecuniary  interest  in  the  result 
of  the  suit  sufficient  to  give  the  court  jurisdiction. 

It  is  impossible  to  realize  the  process  of  plausible  reasoning  by 
which  it  could  be  seriously  advanced,  either  that  the  bond  was  not 
furnished  by  the  plaintiff  or  that  it  was  given  by  Rev.  Fallon,  in- 
dividually. 

The  bond  states,  as  clearly  as  language  can  make  it,  that  it  is  fur- 
nished by  Rev.  Edward  J.  Fallon,  pastor  of  St.  Patrick's  Church, 
who  has  filed  a  motiop  of  appeal  from  the  final  judgment  in  the  case, 
and  the  petition  declares  that  the  suit  is  brought  by  the  Roman 
Catholic  congregation  of  St.  Patrick's  Church  of  the  city  of  New 
Orleans,  ^*  by  and  through  their  pastor,  duly  appointed  and  acting  as 
such,  the  Rev.  Edward  J.  Fallon  of  the  city  of  New  Orleans." 

There  is  strictly  no  necessity  to  search  in  the  motion  and  in  the 
petition  to  ascertain  who  gave  the  bond  as  principal.    The  pre- 
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sttmption  is  that  it  to  given  by  the  only  party  having  cause  to  com- 
plain of  the  final  judgment  mentioned  in  it,  and  that  is  the  Roman 
Catholic  congregation  of  St.  Patrick's  Ohurch,  repreaented  expresBly 
by  its  named  pastor^  Rev.  FaUon,  who  eigned  U  in  proper  hand  as 
plaintiff  in  the  case,  and  who  is  thus  completely  identified. 

The  appeal  to  devolutive  and  taken  by  the  plaintifT  cast  on  th0 
exception. 

Appellee's  interest  in  having  a  bond  so  framed  that  the  surety 
therein  shall  be  bound  under  its  stipulations  eventually  in  place  of 
the  delinquent  principal  |fB  nominal.  Appellee  could  not  be  held  un- 
der it  to  any  responsibility,  and  in  no  contingency  ever  will  have 
occasion  to  enforce  its  conditions  against  either  principal  or  surety j 
which  enure  practically  to  the  benefit  of  clerks  only,  who  are  almost 
invariably  covered  by  eafer  precautionary  measures. 

The  rule  relied  on  in  86  An.  848  establishes  that  where  a  surety 
can  be  held  under  a  bond  the  obligation  is  valid.  Such  is  the  case 
here.    The  surety  could  not  escape  responsibility. 

Of  course  neither  the  exception  nor  the  rule  can  be  now  considered^ 
as  they  can  be  passed  upon  only  when  the  judgment  in  the  case  will 
be  up  for  review  on  the  merits. 

Motion  denied. 

On  Tuii  Merits. 

W ATKINS,  J.  The  plaintiff  is  appellant  from  a  judgment  sustaining 
the  defendant's  exceptions  of  want  of  plaintiff's  capacity  to  institute 
this  suit  and  stand  in  judgment,  and  of  no  cause  of  action,  and  dto* 
missing  its  suit. 

This  suit  is  one  in  damages  against  the  ice  company,  and  the  sug- 
gestion of  the  want  of  capacity  in  the  plaintiff  is  grounded  upon  the 
following  averment,  viz. : 

'^The  petition  of  the  Roman  Catholic  congregation  of  St.  Patrick's 
Church  of  the  city  of  New  Orleans,  by  and  through  their  pastor, 
duly  appointed  and  acting  as  such,  the  Reverent!  Edward  J.  Fallon, 
of  the  city  of  New  Orleans,  respectfully  represents : 

^<That  in  the  year  1888,  the  Roman  Catholics  of  New  Orleans 
formed  themselves  into  a  religious  corporation,  and  with  the  means 
under  their  control  did,  in  the  year  1887,  build,  on  the  upper  side  of 
Camp  street,  in  the  city  of  New  Orleans,  a  church  known  as  St^ 
Patrick's  Church     *     *     *     *  .^     that  the  charter  which  was  granted 
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the  said  corporation  by  legislative  act  of  18^3^  for  twenty  years,  ex- 
pired by  limitation  in  the  year  1853,  and  the  property  thereto  be- 
longing was,  thereupon,  immediately  vested,  by  said  dissolution,  in 
the  members  of  said  church,  in  whose  custody  and  under  whose 
power  the  said  property  is  vested." 

*  Upon  this  statement  of  the  capacity  of  the  Reverend  Edward  J. 
FaUon  to  represent  the  Roman  Catholic  congregation  of  St.  Pat- 
rick's Church,  claim  is  made  of  the  defendant  for  $80,000  damages 
alleged  to  have  been  wilfully  and  maliciously  inflicted  upon  the 
property  of  said  congregation. 

Does  this  averment  of  the  petition  disclose  the  capacity  of  the 
pastor  of  the  church  to  sue  for,  and  recover  of  the  defendant,  a 
judgment  in  the  premises?  We  think  not.  For,  when  simplified, 
the  allegation  averring  the  pastor's  authority  is,  that  he,  being  ''duly 
appointed  and  acting  as  such  (pastor) ,  the  Reverend  Edward  J. 
Fallon  *  *  respectfully  represents,"  etc.  Instead  of  averring 
any  apeciftc  authority  to  have  been  conferred  upon  the  pastor  by  the 
congregation,  it  is  alleged  that,  by  virtue  of  his  having  been  duly  ap- 
pointed and  acting  as  such,  he  represents,  etc. 

Whether  the  pastor  was,  or  not,  authorized  to  institute  this  suit, 
or  whether  the  cong^gation  had  customarily  recognized  his  right  so 
to  act,  are  not  questions  presented  in  this  case,  the  defendant's  ex- 
ception being  directed  to  the  absence  of  such  essential  averment  of 
capacity  in  the  pastor  to  institute  suit. 

It  is  evident  that ''  an  action  can  only  be  brought  by  one  having  a 
real  and  actual  interest  which  he  pursues"  (C.  P.  16)  ;  and  it  is  not 
alleged  that  the  Reverend  Fallon  has  any  personal  interest  in  this 
suit  to  subserve.  And,  forasmuch  as  the  church  edifice,  which 
was  erected  by  the  corporation,  has,  since  its  dissolution  and  ex- 
tinction as  a  corporate  body,  become  vested  in  the  members  of  said 
church,  it  would  seem  axiomatic  that  the  members  of  the  church 
should  have,  themselves,  brought  this  suit,  or  authorized  their  pastor 
so  to  do.  A  party  sued  is  entitled  to  be  fully  and  distinctly  advised  of 
the  names  and  capacities  of  the  parties  who  are  suing  him ;  and  for 
manifest  reasons. 

It  is  clear  to  oar  minds  that  the  district  judge  correctly  enter- 
tained this  exception  of  want  of  averment  of  capacity  in  the  pastor 
to  institute  this  suit. 
65 
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But  in  respect  to  the  farther  exception  of  no  canse  of  action,  we 
are  of  the  opinion  that  it  is  not  well  taken,  because  the  averments 
of  the  petition  do  not  disclose  this  to  be  asait  by  or  in  behalf  of  the 
defunct  religions  corporation. 

The  two  exceptions  appear  to  have  been  urged  in  the  alternative, 
and  we  have  so  considered  them.  On  this  theory  the  suit  was  prop'- 
erly  dismissed,  but  the  right  of  proper  parties  to  institute  suit  is 
reserved. 

Judgment  affirmed. 
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No.  10,920. 

The  Statb  ex  bel.  City  of  New  Oblbans  vs.  New  Obleans  & 

Oabrollton  Railroad  Company. 

In  proceedings,  under  Act  183  of  1888,  to  enforce  the  performance  of  a  contract 
therein  named,  the  contract  must  be  so  fixed  in  terms,  and  the  liability  of  the 
defendant  so  certain,  and  the  duty  to  be  performed  so  particularized,  that  the 
duty  imposed  upon  the  defendant  by  the  court  in  decreeing  the  execution  of 
the  contract  can  be  readily  ascertained,  and  as  readily  executed. 

An  ordinance  of  the  city  of  New  Orleans,  enacted  before  the  pasaage  of  Act  133  of 
1888,  and  which  becomes  a  part  of  a  contract  between  said  city  and  a  railroad 
corporation,  requiring  notice  to  be  given  to  said  corporation  of  certain  repairs 
to  be  done  on  the  streets,  must  be  complied  with  before  the  city  can  Invoke  the 
remedy  by  mandamus  as  provided  In  said  Act  133  of  1888. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 

E,  A,  O^ Sullivan,  City  Attorney,  and  Horace  L.  Dufour,  Assistant 
City  Attorney,  for  the  Relator  and  Appellant. 


John  M,  Bonner  for  Defendant  and  Appellee : 

1.  Act  133  of  1888  is  in  derogation  of  common  rights,  and  should  be  strictly  con- 
strued. It  should  be  applied  to  no  case  not  embraced  in  the  very  wording  of 
the  statute.    42  An.  138. 

2.  Where  the  contract  points  out  the  method  in  which  the  company  shall  be  put 
in  default,  that  method  Is  alone  to  be  used,  and  so  essential  a  stipulation  of  the 
contract  can  not  be  dispensed  with. 

8.  Act  13:^  contemplates  that  the  specific  acts  required  to  be  done  should  be  mi- 
nutely particularized,  as  a  condition  precedent  to  the  use  of  the  harsh  writ  of 
distringas.  **  A  prayer  for  a  mandamus  that  merely  seeks  to  accomplish  a  gen- 
eral result,  and  does  not  specify  the  particular  acts  to  be  done,  is  too  vague. 
30  An.  237;  High  on  Ex.  Rem.,  2  Ed.  561. 
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4.  A  contract  imposing  the  burden  on  a  street  railroad  company  of  keeping  the 
streets  in  order  through  which  its  tracks  pass  only  requires  such  material  to 
be  used  in  making  repairs  as  the  roadways  were  composed  of  when  the  con- 
tract was  made. 

5.  When  the  eyidence  discloses  that  the  city  of  New  Orleans  has  failed  to  do  her 
duty  In  keeping  the  longitudinal  .ditches  necessary  to  the  drainage  of  the 
streets  open,  and  where  it  Is  proved  that  the  defendant  has,  In  good  faith, 
endeavored  to  comply  with  its  contract,  the  obligations  of  which  haye  been 
largely  added  to  by  the  arbitrary  and  malicious  acts  of  the  Commissioner  of 
Public  Works,  a  resort  to  the  summary  proceedings  of  the  Act  133  should  be 
discountenanced. 

6.  Where  a  statute  creates  a  liability,  and  names  a  remedy  for  the  violation 
thereof,  that  remedy  Is  alone  to  be  used.    20  Wal  526, 527;  120  U.  8.  788. 

So  when  a  liability  is  created  by  contract,  and  a  specific  remedy  is  stipulated 
to  be  used  to  enforce  said  liability,  that  remedy  forms  a  substantive  part  of  the 
contract,  and  can  not  be  changed  by  the  Legislature  without  impairing  the 
obligation  of  the  contract. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  city  seeks  by  mandamus,  under  Act  No.  188  of 
1888,  to  compel  the  defendant  company  to  perform  certain  duties 
growing  oat  of  its  contract  with  the  city  of  New  Orleans. 

The  petition  refers  to  the  several  stipulations  in  the  contract, 
which,  it  is  alleged,  have  been  violated,  and  the  prayer  is  ''  that  the 
defendant  be  ordered  to  proceed  at  once  to  do  the  work,  and  furnish 
the  materials  set  forth  in  the  said  specifications  made  part  hereof 
and  annexed  hereto  as  Exhibit  B,  and  complete  said  work  as  soon  as 
possible,  or  show  cause  to  the  contrary." 

The  specifications  annexed  to  and  made  part  of  the  petition  are 
as  follows : 

'^1.  Jackson  street,  from  St.  Charles  to  Water  street,  from  curb 
to  curb,  including  all  crossings,  bridges,  culverts  and  intersections, 
is  not  now,  and  has  not  been  kept  in  good  order  and  condition  at  all 
times. 

'^  The  earthen  roadway  is  not  properly  attended  to  by  filling  and 
grading,  but  is  fall  of  ruts  and  irregularities.  At  many  points  it  is 
difficult  and  dangerous  to  cross  the  track  from  side  to  side  of  the 
street. 

<<  This  road  should  be  repaired  by  cleaning  out  the  holes,  and  fill- 
ing and  gprading  with  river  sand,  or  other  equally  g^od  material,  to 
the  levels  given  by  the  city  engineer,  with  such  guard  planks  on 
both  sides  of  the  rail  as  will  allow  the  tracks  to  be  crossed  at  any 
point. 
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'*  2.  The  tracks  of  this  railroad,  on  Jackson  street,  have  not  a  flat 
four-inch  wide  rail,  bnt  a  T  rail.  This  T  rail  should  be  removed, 
and  the  track  relaid  on  four  stringers  and  cross -ties  to  a  grade  given 
by  the  city  engineer,  with  guard  planks  on  either  side. 

''  8.  Jackson  street,  between  the  rails  and  tracks,  from  St.  Charles 
avenue  to  Water  street,  has  not  been  paved  with  an  improved  pave- 
ment agreed  upon  by  the  property  holders  and  the  City  Council.  In 
the  removal  of  this  pavement  Belgian  blocks  should  be  selected,  as 
neither  wood,  cobble,  gravel  nor  asphalt  is  an  '  improved  '  or  suit- 
able pavement  for  this  location. 

*^  4.  The  street  or  roadway  bordering  the  lake  side  of  the  neutral 
ground  on  St.  Charles  avenue,  from  Louisiana  avenue  to  Madison 
street  in  Carrollton,  from  curb  to  curb,  also  including  all  crossings, 
bridges,  culverts  and  intersections,  is  not  now  and  has  not  been 
kept  in  good  order  and  condition  at  all  times. 

<<  The  roadway  throughout  the  entire  length  requires  crowning  up 
with  new  lake  shells,  and  also  the  opening  of  the  side  drains. 

'*  It  is  now  badly  shaped,  and  full  of  irregularities  and  holes. 

<«  The  gutters  on  either  side  of  the  road  should  be  opened  so  as  to 
establish  drainage  for  the  road,  the  neutral  ground  and  the  proper- 
ties on  the  swamp  side,  throughout  each  block  to  the  gutters  of  the 
cross  streets,  on  grades  and  with  dimensions  to  be  given  by  the  city 
engineer. 

^'6.  Many  of  the  crossings,  bridges,  culverts  and  intersections 
are  out  of  repair,  as  well  9^  too  steep,  uneven  and  rough,  both  below 
and  above  Louisiana  avenue. 

''  It  is  impossible  permanently  to  enumerate  these,  as  the  work 
from  time  to  time  received  temporary  rapairs.  Their  general  con- 
dition is  bad  and  is  condemned  as  not  being  a  fair  compliance  with 
the  contract  of  the  road. 

*^  These  repairs  should  be  made  by  replacing  all  work  out  of  grade, 
and  all  decayed  material,  so  as  to  give  a  smooth,  soft  and  convenient 
passage  for  both  foot  and  street  traffic. 

^'6.  The  neutral  ground  is  uncared  for  and  in  bad  order,  being  in 
many  places  rough  and  overgrown  with  weeds." 

The  defendant  filed  an  exception  to  the  suit,  the  first  gpround  of 
which  was  incorporated  in  the  answer.  The  other  grounds  are  as 
follows : 
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^'  1.  Defendant  excepted  to  that  portion  of  the  petition  that  asks 
for  the  laying  of  a  guard  plank,  and  the  changing  of  the  T  rail  into 
a  flat  fonr-inch  rail  on  Jackson  street,  on  the  ground  that  the  writ 
of  mandamus  would  not  issue  to  enforce  the  repairing  or  construc- 
tion or  reconstruction  of  a  railroad  track,  and  does  not  lie  to  compel 
the  changing  of  the  form  of  rails  that  have  bee  a  in  use  on  that  street 
for  more  than  twenty- five  years. 

''  2.  The  defendant  has  not  been  put  in  default  under  and  in  pur- 
suance to  its  contract,  which  provides  tMat  '  it  shall  be  the  duty  of 
the  Administrator  of  Improvements  and  City  Surveyor,  to  notify,  in 
writing,  the  compiny  of  any  violitiou  of  thsss  sp3cificatioas,  and 
giving  a  reasonable  time  to  rectify  any  such  violation',  etc.,  and  no 
such  demand  has  been  served  on  the  company. 

<'3.  That  the  Act  No.  188  of  legislative  acts  of  1888,  under  which 
this  proceeding  was  taken,  requires  and  contemplates  that  a  specific 
detail  of  the  exact  work  to  be  done,  its  exact  nature  and  location, 
with  lines  and  levels  and  everything  needful  and  necessary  for  the 
intelligent  performance  of  the  work,  should  be  embodied  in  and 
should  accompany  the  application  for  a  writ  of  mandamus,  and  that 
these  essential  requirements  are  not  contained  in  the  petition." 

The  exceptions  were  overruled  and  the  defendant  company 
answered,  reserving  its  exceptions,  averring  in  substance  that  it  was 
not  required  by  its  contract  with  the  city  to  change  the  T  rail  on 
Jackson  street  with  a  four- inch  rail  until  said  track  had  been  paved 
with  improved  pavement  to  be  agreed  upon  by  the  city  and  the 
property  holders  residing  on  said  street,  and  for  the  same  reason  it 
was  not  required  to  pave  between  its  tracks  on  said  street ;  that  its 
contract  does  not  require  a  guard  plank  on  either  side  of  the  track; 
that  a  portion  of  said  street  is  a  dirt  street  and  has  always  been  a 
dirt  street,  and  that  the  defendant  is  not  required  to  use  any  other 
material  than  dirt  for  its  repairs;  that  it  is  not  compelled  under  its 
contract  to  keep  the  neutral  ground  on  St.  Charles  avenue  in  repairs. 
Nor  does  its  obligation  extend  to  opening  side  drains,  and  the  gutters 
on  either  side  of  the  roadway  on  the  lake  side  of  St.  Charles  avenue ; 
that  those  duties  are  imposed  upon  the  city  of  New  Orleans. 

Finally  the  defendant  avers  that  it  has  used  due  diligence  in  com- 
plying with  its  contract,  and  has  endeavored  to  keep  the  streets  in 
order  and  in  good  condition. 

There  was  judgment  for  the  defendant  denying  the  mandamus, 
and  the  plaintiff,  city,  appealed. 
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The  contract  between  the  city  and  the  defendant  company  con- 
tains the  following  stipulation,  which  was  a  part  of  the  ordinance 
nnder  which  the  contract  was  sold,  and  forms  a  part  of  said  con- 
tract. 

^*  It  shall  be  the  daty  of  the  Administrator  of  Improvements  and 
Oity  Surveyor  to  notify  in  writing  the  company  of  any  violation  of 
these  specifications,  giving  them  a  reasonable  time  to  rectify  any 
snch  violation ;  if  upon  the  expiration  of  said  mentioned  time  the 
company  has  neglected  or  refused  to  comply,  the  City  Council  shall 
have  the  said  violation  rectified. 

^' The  cost  for  so  doing  shall  be  recoverable  before  any  court  of 
competent  jurisdiction." 

In  a  case  similar  to  this  in  the  issues  involved,  the  State  ex  rel. 
City  of  New  Orleans,  87  An.  589,  it  was  held  that  the  writ  of 
mandamus  does  not  lie  to  compel  corporations  to  perform  obliga- 
tions arising  simply  from  contract.  This  was  the  law  until  the 
enactment  of  Act  133  of  1888. 

This  act  simply  g^ves  the  remedy  by  mandamus  to  enforce  certain 
obligations  on  the  part  of  corporations  therein  named  in  favor  of 
certain  parties  mentioned  in  the  act. 

But  it  will  not  be  seriously  contended  that  this  act  arbitrarily 
shuts  out  all  defences  to  the  contracts  named  in  the  act.  Nor  does 
it  in  any  way  change  or  modify  the  law  governing  proceedings  by 
mandamus.  It  provides  for  summary  trial,  and  a  speedy  enforce- 
ment of  the  judgment  rendered.  In  other  respects  the  rights  of  the 
litigants  and  the  law  regelating  them  are  left  undisturbed.  The  act 
provides  for  a  decree  of  specific  performance  of  the  contract,  and 
the  law  on  this  subject  must  govern  in  the  proceedings  instituted 
under  the  act. 

We  had  occasion  to  say  in  City  of  New  Orleans  vs.  New  Orleans  & 
North  Eastern  Railroad  Company,  in  reviewing  the  provisions  of 
said  act,  that  the  decree  ordering  the  execution  of  the  contract  ''can 
not  be  demanded  as  a  matter  of  right.  It  rests  largely  upon  judicial 
discretion,  not  arbitrarily  exercised,  but  according  to  the  soundest 
principles  of  equity  and  justice.  Not  only  the  question  of  the  ability 
of  the  plaintiff  to  seek  adequate  compensation  in  damages,  but 
the  ability  of  the  court  to  grant  the  relief  [must  necessarily  enter 
into  the  discretion  which  the  court  is  bound  to  exercise  in  con- 
sidering the  remedy  invoked.     The  contract  must  be  fixed  and  the 
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liability  of  the  defendant  so  cextain  that  the  dnty  imposed  upon  him 
by  the  coart  in  ordering  the  execution  of  the  contract  can  be  readily 
ascertained,  and  as  readily  enforced."     44  An.  67. 

The  application  for  the  mandamua  and  the  specifications  annexed 
do  not  show  either  that  element  of  certainty  in  the  contract  or 
specify  with  sufficient  particularity  the  duty  to  be  performed.  The 
specifications  may  be  characterized  in  the  summary  with  which 
they  conclude : 

'^  It  is  impossible  to  permanently  enumerate  these,  as  the  work 
from  time  to  time  received  temporary  repairs.  Their  (streets)  gen- 
eral condition  is  bad,  and  is  condemned  as  not  being  a  fair  compliance 
with  the  contract  of  the  road." 

As  stated  by  us  in  State  ex  re).  Railroad  Company,  37  An.  594,  '4t 
is  plain  that  the  enforcement  of  such  a  mandate  would  practically 
throw  upon  the  court  the  administration  of  the  streets  of  the  city, 
and  its  time  would  be  consumed  by  constant  rules  for  contempt,  in- 
volving questions  as  to  whether  this  hole  should  be  filled  up  or  that 
quagmire  be  made  firm,  and  bow  these  things  should  be  done,  and 
the  like." 

But,  conceding  that  the  defendant  company  has  failed  to  perform 
its  duties  under  the  contract,  and  the  specifications  are  such  that  a 
decree  of  specific  performance  could  be  rendered  thereon,  it  is 
evident  that  the  plaintiff  must  comply  with  the  statutory  reg^ulations 
of  the  City  Council  as  a  condition  precedent  before  it  can  avail  itself 
of  the  proceedings  authorized  by  Act  No.  183  of  1888.  The  Ordinance 
No.  7812,  administration  series,  which  forms  a  part  of  the  con- 
tract sought  to  be  enforced  by  mandamua,  provides  that  the  Admin- 
istrator of  Improvements  and  City  Surveyor  shall  notify  in  writing 
the  company  of  any  violation  of  its  contract,  giving  it  reasonable 
time  to  rectify  the  same,  and  if  upon  the  expiration  of  said  time  the 
company  fails  to  perform  its  duties,  the  city  shall  have  the  work 
done,  the  cost  of  which  may  be  recovered  before  any  court  of  com- 
petent jurisdiction. 

This  notice  had  not  been  given  to  the  company  before  the  institu- 
tior*  of  this  suit.  It  was  a  condition  precedent,  stipulated  by  the 
parties  the  failure  to  perform  which  must  necessarily  result  in  a 
denial  of  the  relief  prayed  for  by  plaintiff. 

Judgment  affirmed. 
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«  '^  No.  11,084. 


lot  '^m'    Chablbs  M.  Hbbo  vs.  Mks.  Sakah  Btx>cH,  Wife  op  Ekilb  Bloch, 

jllO     T8|      i^    j^  married  man  intendiiiK  to  purchase  property  with  his  separate  funds,  and 
fll8  ^^  ^^  ^^^^  '^  ^^^^  ^'"  individual  account,  must  make  that  intention  manifest  at  the 

-     \  time  of  purchase.    The  property  would  otherwise  be  held  under  an  uncertain 

m   ^3  floating  title,  aelther  advisable  nor  permissible. 

2.  A  person  who  has  come  under  an  engagement  to  purchase  has  the  right  to  in- 
sist upon  the  tender. to  him  of  a  good  title  prior  to  the  institution  of  a  suit 
against  him  for  a  specific  performance. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 


W.  8,  Benedict  and  Percy  Benedict  for  Plaintiff  and  Appellee : 

1.  Property  acquired  during  marriage,  purchased  with  the  separate  funds  of  the 
husband,*' eventually  proven  to  be  such  contradictorily  with  the  heirs  of  the 
wife,"  is  separate  property.    46  An.  823.  • 

2.  Property  purchased  during  roarnlage,  paid  for  out  of  the  separate  funds 
of  the  husband,  is  a  charge  against  the  community  in  favor  of  the  separate 
estate  of  the  husband  for  the  amount  of  such  purchase.    14  An.  619. 

3.  There  is  no  law  which  forever  precludes  a  man  establishing  the  legal  status 
of  property.  The  dictum  of  the  court  as  argued  by  the  defence  is  at  most 
merely  directory.    14  An.  619. 

4.  The  right  of  action  to  recover  common  property  is  only  in  the  wife,  and  then 
only  under  an  allegation  of  fraud.    Civil  Code,  2404. 

6.  A  defendant,  a  third  person,  can  not  be  heard  to  discredit  the  acts  of  a  de- 
ceased father,  ostensibly  representing  the  rights  of  his  children.  And,  a 
fortiori,  without  an  allegation  of  fraud. 

6.  Where  a  father,  natural  tutor,  appears  and  judicially  admits,  as  against  his 
own  interest,  that  certain  property  was  his  own,  indlyidual  and  separate,  and 
before  trial  dies,  the  burden  of  proof  Is  shifted  to  defendant,  who  alleges  same 
to  be  community  property,  to  prove  his  latter  status. 

The  law  does  not  sanction  any  proceeding  by  an  heir  looking  toward  the  Till* 
flcatlon  or  turpitude  of  the  father.    5  Rob.  26. 


7. 


J.  Z.  Spearing  for  Defentant  and  Appellant. 


C.  M.  EuetiSj  Curator  ad  hoc,  on  the  same  side : 

In  order  to  take  out  of  the  community  of  acquets  and  gains,  and  make  the  sepa- 
rate estate  of  the  husband,  a  pleceof  property  purchased  in  his  name  during  the 
existence  of  the  community,  it  Is  necessary  tha^  tha  husband  clearly  estab- 
lish his  intention  at  the  time  of  purchase  to  make  It  his  seperate  estate  by 
declaration  in  the  act,  and  mention  the  fact  of  the  payment  out  of  his  indi- 
vidual assets,  and  be  ready  eventually  to  establish  that  last  fact.  86  An.  823; 
6  An.'611 :  7. An.  104;  14  An.  618,  619;  32  An.  162. 
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The  opinion  of  the  court  was  delivered  by 

N1CHOLL8,  O.  J.  On  January  17,  1880,  Thomas  W.  CoUens,  Jr., 
l|y  act  before  Alcee  J.  Vill^r^,  notary,  purchased  from  the  heirs  of 
P.  Mallard,  certain  property,  which  forms  the  subject  matter  of  the 
present  controversy.  At  the  time  of  this  purchase  Gollens  was  a 
married  man.  The  act  was  in  the  usual  form,  and  it  contained  no 
recital  that  the  land  was  purchased  with  funds  belong^g  separately 
to  CoUens,  nor  did  it  contain  the  slightest  intimation  that  it  was  being 
acquired  for  his  individual  account. 

Mrs.  Alice  E.  Ward,  wife  of  Collens,  between  whom  and  her  hus- 
band there  existed  presumptively  a  community,  died  on  or  about  the 
Ist  of  August,  1884,  leaving  a  number  of  minor  children,  issuQ  of  her 
marriage  with  him. 

On  the  22d  day  of  October,  1884,  by  act  before  Charles  J.  Andry, 
notary,  Collens  sold  the  entire  property  to  Lionel  «Adams,  who  in 
turn,  by  act  of  date  December  4,  1891,  conveyed -the  property  to 
Charles  M.  Hero,  the  plaintiff. 

Matters  being  in  this  situation,  the  defendant  entered  into  an 
agreement  to  purchase  the  property  from  the  plaintiff,  but  she 
refused  to  carry  out  the  same,  on  the  ground  that  plaintiff's  title  is 
defective  and  not  such  as  he  was  required  to  give,  and  she  entitled  ^ 
to  exact.  She  claims  that  inasmuch  as  at  the  time  of  Collens'  par- 
chase  of  the  property  he  was  a  married  man,  it  fell  into  the  commu- 
nity between  him  and  his  wife;  that  when  the  latter  died,  one-half 
of  the  same  vested  in  her  minor  children,  who  are  still  the  owners 
thereof,  the  sale  of  their  interest  therein  by  their  father  being  that 
of  another  person's  property  without  right  or  authority  and  abso- 
lutely null  and  void  as  to  them. 

Upon  this  refusal  the  present  sait  was  instituted,  in  which  Mrs. 
Bloch,  Thomas  Wharten  Collens,  Jr.,  as  natural  tutor  of  his  minor 
children,  and  Johnson  Armstrong  as  their  under  tutor,  have  been 
made  parties  defendants. 

The  object  of  the  action  was  to  obtain  first,  a  judgment  decreeing 
the  property  mentioned  to  be  free  from  all  claims  of  the  minor  chil- 
dren of  Collens,  and  secondly,  a  judgment  ordering  Mrs.  Block  to 
comply  with  her  promise  of  purchase. 

The  plaintiff  claims  that  the  property  bought  by  Collens  was  pur- 
chased with  and  paid  for  by  individual  funds  derived  by  him  from 
the  succession  of  his  father ;  that  he  acquired  the  property  for  his 
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separate  estate ;  that  the  community  left  no  property;  that  every- 
thing acquired  by  it  was  exhaosted  in  the  support  of  the  family;  that 
the  minors  have  no  interest  in  the  property,  for  were  they  to  be  held 
to  have  title  to  one -half  it  would  be  practically  useless  to  them,  as 
they  would  have  to  account  to  their  father's  estate  for  the  purchase 
price. 

Oollens,  in  the  answer  filed  by  him  as  natural  tutor  of  the  children, 
admitted  all  of  plaintiff's  allegations.  Johnson  Armstrong,  as  their 
under  tutor,  pleaded  the  general  issue,  and  held  the  plaintiff  to  strict 
proof. 

Before  the  case  went  to  trial  Thomas  W.  Oollens,  Jr.,  died.  C. 
M.  Eustis  was  appointed  curator  ad  hoc  of  the  minors,  and  made  a 
defendant  in  that  capacity. 

The  proceedings  resulted  in  a  judgment  in  the  court  below  in  favor 
of  the  plaintiff,  and  against  the  defendants,  in  conformity  with  the 
prayer  of  the  petition. 

The  defendant  appealed.  In  this  court  O.  M.  Eustis  has  filed  a 
paper  in  his  capacity  as  curator  ad  hoc,  in  which  he  declares  that  he 
joins  in  the  appeal  taken  by  the  defendant,  and  prays  that  the  judg- 
ment of  the  District  Oourt  be  either  reversed,  or  that  it  be  amended 
so  as  to  adjudge  the  minors  to  be  the  owners  of  one-half  of  the 
property. 

In  reference  to  this  it  suffices  to  say  that  the  curator  <id  hoc  did 
not  appeal  from  the  judgment,  and  is  not  before  us  as  an  appellant. 

The  case  was  tried  below  with  great  latitude  in  respect  to  the 
introduction  of  evidence,  and  it  comes  before  us  in  an  exceedingly 
unsatisfactory  manner  as  to  the  record.  A  large  part  of  the  evi- 
dence referred  to  in  the  note  of  evidence  was  not  brought  up  in  the 
transcript,  and  although  that  omission  was,  by  consent  of  parties, 
authorized  to  be  corrected,  this  has  only  been  partially  done. 

We  think  the  judgment  of  the  District  Oourt  erroneous,  and  it 
should  be  reversed. 

In  the  first  place,  we  are  by  no  means  satisfied  from  the  facts  dis- 
closed by  the  fragment  of  the  mortuary  proceedings  in  the  succes- 
sion of  Wharton  Oollens  further  produced  before  us,  that  his  son 
received  enough  from  that  succession  with  which  to  purchase  and 
pay  for  the  property,  but  had  the  fact  been  otherwise,  and  had  he 
actually  employed  those  funds  for  that  purpose,  the  legal  situation 
would  not  be  thereby  altered. 
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The  property  was  pnrchaded  during  the  marriage  between  CoUens 
and  bis  wife ;  there  was,  as  has  been  stated,  no  recital  in  the  act  as 
to  the  origin  of  the  money  which  the  purchaser  was  using  in  the 
acquisition,  and  nothing  therein  tending  to  show  that  he  proposed 
ax&d  intended  to  buy  for  his  own  separate  account.  We  are  referred 
to  the  testimony  of  W.  S.  Benedict,  as  to  converbations  between 
himself  and  OoUens,  in  which  the  latter  stated  that  everything  made 
daring  the  community  was  absorbed  as  soon  as  made — ^for  family 
charges  and  expenses,  and  to  the  judicial  admission  contained  in 
Collens'  answer  as  natural  tutor. 

When  the  community  ended  by  the  death  of  his  wife,  Collens 
ceased  to  represent  it,  and  he  was  thereafter  without  authority  to 
make  admissions  binding  upon  his  wife's  heirs,  in  respect  to  their 
rights  therein,  particularly  in  respect  to  matters  in  which  there  was 
a  conflict  of  interests  between  him  and  them. 

The  judicial  admissions  made  by  him  in  this  case,  as  their  natural 
tutor,  under  the  circumstances  and  for  the  purpose  they  were  made, 
should  not  be  permitted  to  prejudice  and  can  not  prejudice  the 
minors. 

Whether  the  conversations  alluded  to  by  W.  S.  Benedict  in  his  tes- 
timony occurred  before  the  death  of  Mrs.  Collens  or  after,  is  not 
shown,  but  whatever  their  date,  they  were,  at  least,  mere  loose, 
casual  conversations,  entitled  to  no  weight. 

The  case  of  Caldwell  vs.  Hennen,  5  R.  22,  bears  no  resemblance  to 
the  present  one. 

The  statements  and  admissions  of  the  father,  mentioned  in  Cald- 
well vs.  Hennen,  were  written  statements  made  by  him  during  the 
community  in  connection  with  dealings  being  then  made  with  a  third 
person  in  respect  to  certain  property,  and  were  subsequently  used  by 
that  third  person  as  a  means  of  defence  against  claims  of  the  wife's 
heirs. 

It  was  there  held  that  heirs  of  the  wife  claiming  title  to  that  prop- 
erty, under  the  community,  were  estopped  by  admissions  made  by  the 
father  during  the  community,  and  as  its  head ;  that  although  the  title 
of  the  property  stood  in  his  name,  yet  in  fact  it  never  belonged 
.  either  to  himself  or  to  the  community,  but  to  such  third  {person  for 
whom  he  held  it  as  agent. 

We  can  see  no  possible  application  of  what  was  said  in  that  case 
to  the  facts,  as  shown  in  this.     The  existence  of  Hero's  rights  are 
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essentially  dependent  upon  his  tendering  to  the  defendant  a  good 
title.  He  can  not  successfully  eke  oat  in  this  action  a  defective  title, 
and  charge  defendant  with  legal  obligations,  particularly  by  putting 
forward  by  way  of  attack  against  her,  and  as  part  of  the  case,  verbal 
declarations  of  the  father  with  which  she  had  no  connection  what- 
ever, and  to  which  she  is  an  utter  stranger. 

We  can  see  nothing  in  this  case  to  take  it  out  of  the  line  of  deci- 
sions cited  in  defendant's  brief.  5  An.  611;  7  An.  104;  14  An.  619; 
82  An.  168;  15  An.  588;  86  An.  828;  20  An.  531. 

Plaintiff  claims  that  there  should  be  an  equality  between  the 
spouses,  and  inasmuch  as  the  wife  has  been  held  to  be  authorized 
to  purchase  property  in  her  own  name  and  support  the  purchase  as 
one  for  her  separate  account  by  proof  of  the  fact  that  her  para- 
phernal funds  were  used  in  its  acquisition,  and  this  without  the 
necessity  of  a  recital  to  that  effect  in  the  act,  the  husband  should.be 
permitted  to  do  likewise.  It  is  true  that  equality  should  be  the  rule 
of  the  community,  but  there  are  considerations  in  this  matter  affect- 
ing others  than  the  parties  to  the  community  which  are  not  to  be 
lost  sight  of.     The  public  are  interested  in  that  subject. 

When  the  title  of  real  estate  is  placed  in  the  name  of  the  wife 
during  the  community  the  public  is  put  upon  its  guard  and  on  in- 
quiry as  to  actaal  existing  facts,  but  title  to  property  in  the  husband, 
with  no  indication  in  the  act  of  purchase  as  to  the  character  of  the 
funds  with  which  it  is  bought,  and  none  of  present  intention  of  owning 
the  property  for  separate  account,  conveys  no  notice,  and  the  husband 
is  left  free  to  fix,  at  such  time  as  might  subsequently  suit  his  con- 
venience, or  in  such  way  as  might  best  subserve  his  after  interests, 
the  tenure  by  which  it  is  to  be  held.  The  title  would  be  an  uncer- 
tain floating  title,  neither  advisable  nor  permissible. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  be  and  the  same  is 
hereby  annulled  and  reversed,  and  that  there  be  judgment  in  favor 
of  defendant,  Mrs.  Sarah  Bloch,  wife  of  .Emile  Bloch,  against  the 
plaintiff,  Charles  M.  Hero,  and  rejecting  plaintiff's  demand. 
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No.  10,962. 
Interdiction  op  Thomas  W.  Bothick. 

In  declaring  that  family  meetings  shall  be  composed  of  the  nearest  relatives  and 
connections  of  a  minor  Arts.  281,  282,  288,  C.  C,  merely  announce  a  general  rale, 
without  attempting  to  write  out  therefrom  exceptions  which  spring  from 
the  very  nature  and  reason  of  things.  ' 

A  Judge,  without  the  necesEflty  of  a  special  statute  to  that  effect,  has  authority, 
in  the  exercise  of  a  sound  legal  discretion,  to  exclude  relatlycs  and  con- 
nections in  such  exceptional  cases,  and  the  statute  now  standing  as  Art.  28 
of  the  Beyised  Oiyil  Code  must  not  be  construed,  so  as  to  restrict  his  action,  and 
confine  it  to  cases  falling  under  a  narrow  and  technical  definition  of  the  term 
confliciing  interealt.  The  Intention  of  that  statute  was  to  grant,  not  to  withdraw, 
powers. 

It  would  be  a  perversion  of  law  to  apply  its  bare  letter  to  cases  where  by  so  doing 
its  whole  theory  and  object  would  be  clearly  violated. 

In  recommending  persons  for  curatorship  family  meetings  are  not  limited  to  ap- 
plicants for  the  position,  nor  to  parties  suggested  by  relatives  of  the  interdict 
or  minor. 

Women  are  not  eligible  under  the  law  as  members  of  a  family  meeting. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


Voorhiea,  J, 


James  McOonnell  and  F.  L.  Richardson  for  C.  W.  Drown,  Carator, 
Appellee. 


Augustus  Bemail  for  Opponents  and  Appellants. 


44  iUir 

«5a  1875 

52  1876 

44  10871 
dm  9U 
•111  955 
111    900 


The  opinion  of  the  coart  was  delivered  by 

NiCHOLLS,  C.  J.  In  June,  1890,  proceedings  wore  iastitated  in 
the  Civil  District  Coart  for  the  parish  of  Orleans  by  Thomas  B. 
Bothick,  James  W.  Bothick,  Bella  Bothick,  wife  of  A.  L.  Lagay; 
Mathilde  Bothick,  wife  of  Lambert  J.  Franz ;  Lizzie  Bothick,  wife  of 
M.  Pitcher,  and  John  A.  Solari,  looking  to  the  interdiction  of 
Thomas  W.  Bothick,  and  seeking  the  appointment  of  a  carator  for 
him  throngh  a  family  meeting.  These  parties  were  afterward  joined 
by  Jefferson  D.  Bothick. 

All  of  the  petitioners  were  sons  and  daughters  by  a  first  marriage 
of  the  person  soaght  to  be  interdicted,  with  the  exception  of  Solari, 
who  was  the  husband  of  Annie  J.,  a  predeceased  daughter,  and  who 
appeared  in  the  suit  in  his  capacity  as  natural  tutor  of  his  minor 
children. 
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In  anticipation  of  the  jndgment  asked  for,  plaintiffs  united  in  a 
prayer  for  the  appointment  of  either  Thomas  B.  or  James  W. 
Bothick,  or  both,  as  curator,  and  of  Solari  as  under  curator. 

In  the  petition  filed  it  was  averred  not  only  that  the  father's 
mental  condition  was  such  as  to  require  his  interdiction,  but  that 
his  present  wife,  Olivia  Tyree,  had  obtained  complete  influence  and 
control  over  him,  and  was  using  the  same  to  his  great  injury  and  her 
great  individual  separate  benefit;  that  she  had  caused  him  whilst 
in  a  condition  of  imbecility  to  make  donations  to  her  which  should 
be  annulled  and  set  aside ;  that  she  had  obtained  from  him  a  power 
of  attorney,  under  which  she  was  conducting  his  business  and 
appropriating  the  moneys  she  received. 

These  allegations  were  inserted  for  the  double  purpose  of  strength- 
ening the  prayer  for  immediate  interdiction,  and  of  meeting  the 
claim  which,  it  was  assumed,  she  would  ultimately  advance  of  being 
entitled  to  the  curatorship  of  her  husband.  Petitioners  averred 
that  her  actions  had  been  of  such  a  character  that  she  should  be  de- 
nied that  right.  The  husband  and  wife  were  made  defendants  to 
the  action. 

Mrs.  Bothick,  in  her  answer,  denied  all  the  charges  made  against 
herself,  and,  as  had  been  expected,  asserted  her  right  to  the  cura- 
torship. 

The  demand  of  the  plaintiffs  precipitated  a  very  fierce  and  acrimo- 
nious litigation  between  these  children  and  their  step -mother,  which 
seems  each  day  to  intensify  and  become  more  bitter. 

During  the  progress  of  the  controversy  a  mass  of  testimony 
was  adduced  disclosing  family  dissensions  and  quarrels  which  it 
would  serve  no  good  purpose  to  dwell  upon.  The  initial  proceeding 
terminated  in  a  judgment  decreeing  the  interdiction  of  Thomas  W. 
Bothick  and  appointing  the  wife  curatriz. 

In  his  opinion  in  the  case  the  district  judge  commented  very 
severely  upon  the  children  in  respect  to  their  relations  with  their 
father  and  his  wife,  and  commended  the  latter  x'ery  gpreatly  both  afi 
a  wife  axid  step -mother. 

The  judgment  was  appealed  from,  and  on  appeal  the  appointment 
of  Mrs.  Bothick  as  curatrix  was  annulled  for  the  reason  that  the 
judge  bad  made  the  appointment  upon  the  theory  that  a  wife  was 
entitled  as  a  matter  of  absolute  right  to  that  position,  whilst  this 
court  held  it  was  dative,  and  dependent  upon  the  advice  and  con- 
sent of  a  family  meeting.     Interdiction  of  Bothick,  43  An.  547. 
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The  effect  of  this  decision  was  to  leave  Bothick  interdicted  and 
without  a  curator,  with  the  applications  of  both  Mrs.  Bothick  and 
that  of  the  plaintiffs  relatively  to  the  cnratorship  outstanding  and 
unacted  upon. 

On  the  return  of  the  case  to  the  District  Court,  James  Shay  (who 
had  in  the  meantime  been  appointed  under  curator)  and  Mrs. 
Bothick  both  applied  for  the  convocation  of  a  family  meeting  to 
deliberate  upon  and  recommend  a  person  for  curator — Mrs.  Bothick 
renewing  her  application  for  the  position. 

In  this  petition  Mrs.  Bothick  stated  that  the  only  male  relatives  of 
fa'sr  husband  residing  in  the  parish  of  Orleans  are  James  W.  and 
Thomas  B.  Bothick,  and  she  submitted  the  names  of  a  number  of 
persons  as  being  friends  of  her  husband  who  would  be  proper  per- 
sons to  constitute  the  family  meeting. 

It  appears,  from  a  statement  of  the  district  judge  embodied  in  the 
minutes,  that  subsequently  to  this,  and  at  his  request,  both  sides  pre- 
sented a  list  of  persons  as  being  suitable  to  compose  the  meeting  (that 
furnished  by  the  plaintiffs  being  handed  in  without  prejudice) ,  and 
that  from  those  lists  he  selected  eight  names,  four  from  each,  and 
excluding  from  membership  in  the  meeting  the  sons,  the  daughters 
and  the  sons-in-law  of  the  interdict,  although  both  they  and  the  under 
curator  strenuously  insisted  upon  their  right  of  membership,  denying 
the  authority  of  the  court  to  exclude  them,  and  to  replace  them  by 
friends. 

In  the  daughters'  opposition  they  took  the  position  which  they  still 
maintain,  that  they  were  not  disqualified  for  membership  by  reason 
of  their  sex. 

When  the  family  meeting,  as  composed,  met  before  the  notary  for 
deliberation  its  members  divided  equally — four  |Voting  for  Charles 
W.  Drown  as  curator,  and  four  for  W.  O.  Hart;  four  voted  for  g^iving 
the  custody  of  the  person  of  the  interdict  to  his  wife,  and  four  voted 
blank  on  that  subject.  When  the  proces  verbal  showing  the  result 
reached  the  district  judge,  he  ex  officio  ordered  the  meeting  to  reas- 
semble and  again  deliberate,  which  it  did,  reaching,  however,  prac- 
tically the  same  result  as  before — ^the  only  difference  being  that  the 
four  who  had  before  voted  for  Hart  now  changed  to  Kemagan,  and 
those  who  had  cast  blank  votes  now  voted  for  Mrs.  Lagay  as  custo- 
dian of  the  person.  There  being  a  dead-lockin  the  proceedings  the 
judge,  on  being  ofScially  informed  of  the  fact,  added  another  mem- 
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ber  to  the  body,  and  when,  on  orders  to  that  effect,  the  meetings 
deliberated  a  third  time,  five  voted  for  Drown,  four  for  James  W. 
Bothick,  six  for  Mrs.  Bothick  as  custodian  of  the  person,  and  three 

for  Mrs.  James  W.  Bothick  for  that  position. 

* 

When  these  proceedings  were  reported  back  Drown  moved  for 
their  approval  and  homologation,  but  the  application  was  met  by- 
opposition  from  the  under-curator  and  all  the  plaintiffs.  The  op*- 
position  of  all  cover  the  same  ground,  only  that  the  daughters  make 
their  exclusion  from  participation  in  the  meeting  a  special  ground. 

The  first  ground  of  opposition  was  that  there  was  a  sufficient  num- 
ber of  the  relatives  of  the  interdict  present  in  the  parish  to  have  com- 
posed the  family  meeting,  and  they  alone  should  have  composed 
it,  and  that  Drown  had  not  been  suggested  for  the  curatorship  by 
the  relatives. 

The  second,  that  Art.  288  of  the  Civil  Code  does  not  apply  to  inter- 
dicts— the  third,  that  there  was  no  evidence  before  the  court  that 
any  of  the  persons  related  to  the  interdict  and  suggested  by  the 
plaintiffs  to  compose  the  family  meeting  had  any  interest  conflicting 
with  those  of  the  interdict,  and  that  the  mere  suspicion  or  presump- 
tion that  the  sons  and  sons-in-law  would  seek  the  setting  aside  of 
donations  made  by  the  interdict  to  his  wife  could  not  take  the  place 
of  evidence. 

The  fourth  to  the  ninth  were  simply  arguments  to  show  that  if  the 
object  of  the  relatives  of  the  interdict  in  naming  the  curator  were  to 
institute  proceedings  to  set  aside  such  donations,  that  fact  would  not 
•  establish  a  conflict  of  interest,  but  a  concurrence  of  interests  between 
themselves  and  their  father,  as  by  success  in  such  suits  his  estate 
would  be  thereby  increased. 

The  ninth  is  to  the  effect  ''that  Drown  is  prejudiced  against  the 
interdict's  children  and  strongly  prejudiced  in  favor  of  the  interdict's 
wife  and  very  much  devoted  to  her  interests,  and  consequently  incom- 
potent  to  receive  the  appointment,  and  a  person  who,  owing  to  his 
position  as  an  inti>aate  friend  of  Mrs.  Bothick's  and  an  officer  of  the 
court  (sheriff) ,  can  not  take  the  necessary  proceedings  and  steps  to 
attain  the  objects  sought  to  be  attained  by  the  interdiction  of  Mr. 
Bothick." 

On  trial  the  district  judge  dismissed  the  opposition,  approved  and 
homologated  the  proceedings  of  the  family  meeting,  and  under  and 
by  virtue  of  the  same  appointed  Charles  W.  Drown  as  curator  of  the 
interdict  Thomas  W.  Bothick. 
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From  this  judgment  and  all  the  interlocutory  orders,  rulings  and 
decrees  incident  to  the  subject  matter  and  leading  up  to  it  the  under 
carator  and  all  the  plaintiffs  have  appealed. 

The  first  matter  before  us  in  regular  order  is  the  contest  which 
arose  in  relation  to  the  composition  of  the  family  meeting.  The  ob- 
jections  raised  prior  to  its  sessions  were  not  directed  against  the  per- 
sonal fitness  or  competency  of  any  of  its  members,  but  were  based  on 
the  fact  that  the  sons  and  daughters  and  sons-in-law  were  excluded 
from  membership.  The  daughters  were  rightly  excluded  by  the  dis- 
trict judge  by  reason  of  their  sex  (O.  G.  25),  and  the  sons  and  sons- 
in-law  under  the  circumstances  of  this  case  were  properly  ];eplaced 
by  friends. 

The  plaintiffs  claim  that  they  were  entitled  of  right  to  be  members 
of  that  body  under  Arts.  281  and  282  of  the  Civil  Code,  which  declare 
that  the  family  meeting  shall  be  composed  of  at  least  five  relatives, 
or,  in  default  of  relatives,  friends  of  him  on  whose  interests  they  are 
called  on  to  deliberate,  and  they  contend  that  the  present  Art.  283, 
which  is  to  the  effect  that  ''every  person  who  shall  have  interests 
conflicting  with  those  of  a  minor  in  any  matter  in  which  a  family 
meeting  may  be  necessary  shall  be  incompetent  to  be  a  member  of 
said  family  meeting,  although  he  be  one  of  the  nearest  relatives  " 
does  not  apply  to  interdicts. 

Articles  281  and  282  of  the  code  are  merely  declaratory  of  a  prin- 
ciple— they  look  to  a  general  rule,  but  do  not  attempt  to  write  out 
of  the  articles  the  particular  exceptions  to  the  same,  which  may  re- 
sult from  the  very  nature  and  reason  of  things.  The  theory  of  the 
articles  is  that  the  nearest  relatives  and  connections  of  minors  being 
bound  to  them  by  special  and  direct  ties  would  take  a  more  earnest 
and  lively  interest  in  their  welfare  than  would  strangers  or  even 
friends. 

The  family  meeting  is  an  advisory  jury^-on'e,  however,  differing 
radically  from  an  ordinary  jury  in  this,  that  it  is  constituted  with 
direct  reference  to  its  members  having  a  bias,  a  partiality,  ^n  affec- 
tion for  those  upon  whose  affairs  it  is  called  to  deliberate.  A  family 
meeting  composed  of  persons  unfriendly  or  hostile  to  a  minor,  or 
evidently  pursuing  their  own  interests  as  their  first  motive  and  con- 
sideration, would  outrage  the  spirit  and  purpose  of  the  law.  It  would 
require  no  special  statute  to  authorize'and  justify  a  judge  in  rejecting 
from  participation  in  deliberations  upon  the  affairs  of  either  a  minor 
66 
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or  an  interdict  persons  who  would  enter  npon  the  deliberations  with 
snch  feelings  and  aims. 

The  statute  of  the  State  which  now  stands  as  Art.  288  of  the  Re- 
vised Code  was  probably  presented  to  the  General  Assembly  by  some 
member  of  that  body  who,  having  doubts  as  to  whether  the  broad 
and  general  terms  of  the  article  referred  to  did  not  forcedly  cover  all 
possible  cases,  was  seeking  to  establish  a  more  liberal  and  flexible 
legislation.  It  was  evidently  intended  to  extend  the  judge's  control 
over  the  subject  matter. 

We  do  not  think  the  statute  was  specially  needed  for  that  purpose, 
and  at  would  be  applying  to  it  what  has  been  styled  a  '^  cursed  inter- 
pretation "  were  we  to  hold  that  its  effect  would  be  to  restrain  the 
power  and  discretion  of  the  judge  which  had  existed  prior  to  its 
enactment.  The  law  maker  did  not  contemplate  by  the  use  of  the 
words '^conflicting interests"  found  in  the  statute,  to  restrict  the 
ground  of  exclusion  to  cases  which  would  only  fall  under  a  narrow 
technical  definition  of  those  terms.     C.  C.  1962. 

The  objections  leveled  against  the  fitness  and  competency  of  the 
persons  selected  by  the  judge  to  replace  the  sons  and  sons-in-law  o 
the  interdict,  urged  by  way  of  objection  to  the  homologation  of  the 
proceedings  of  the  meeting,  should  have  been  advanced  before  it 
took  action,  but  even  had  they  been  so  taken,  they  were  not  well 
taken. 

We  find  nothing  in  the  record  which  would  go  to  show  that  Drown, 
the  person  recommended  for  curator,  could  not  properly  perform  his 
duty  to  all  parties.  There  was  no  necessity  that  he  should  have 
applied  for  appointment,  and  none  that  he  should  have  been  sug- 
gested by  the  relations  of  the  interdict. 

We  have  examined  the  evidence  on  which  the  district  judge  acted, 
and  think  his  course  was  eminently  conservative  and  proper.  We 
think  it  beyond  question  that  under  the  circumstances  of  this  case  it 
would  be  better  that  a  stranger  or  friend  should  be  curator  of  the 
interdict  than  one  of  his  own  family,  and  unquestionably  better  that 
friends  should  have  been  upon  the  advisory  council  than  those  whom 
the  judge  excluded.  The  plaintifPs  have,  besides,  utterly  overlooked 
the  fact  that  in  the  heated  litigation  which  they  are  carrying  on 
with  their  step -mother  they  are  all  parties  to  the  record  as  plaintiffs, 
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and  that  to  place  them  on  the  family  meeting  would  be  to  make  them 
substantially  jurors  in  their  own  case. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  if  the  court  below  be  and  the  same  is 
liereby  affirmed. 


44  1(M3 
46    676 

Succession  of  Mbs.  P.  A.  Dblachaise  vs.  Charlbb  B.  Maqinnis. 

1.  This  being  a  salt  for  slander  of  title,  and  defendant  having  answered  pleading 
title  in  himself,  based  on  the  claim  that  thebatture  in  controversy  did  not  exist 
at  date  of  purchase,  the  initial  harden  of  proving  its  non-existence  lay  on 
defendant;  but  as  this  involves  the  proof  of  a  negative,  that  burden  is  dis- 
charged when  he  produces  evidence  raising  a  strong  presumption  of  ihe  truth 
of  the  negative,  and  the  burden  is  then  shifted  to  the  party  holding  the  affirm- 
ative to  destroy  this  by  countervailing  testimony. 

2.  The  principle  underlying  and  usually  determining  the  title  to  alluvion  in 
our  system  Is  expressed  in  the  equitable  maxim  Qui  sentU  <mi»,  aentire  ddbei  et 
commodttm. 

3.  Another  principle  equally  germinal  is  that  title  to  alluvion  Is  a  purely  accessory 
right  attaching  exclusively  to  the  riparian  estate,  and  incapable  of  existing 
without  it. 

4.  A  party  who  sells  the  entire  estate  owned  by  him  up  to  the  line  of  a  public 
road,  or  street  bordering  the  river,  and  beyond  which  no  property  susceptible 
of  private  ownership  exists  at  date  of  sale,  retains  no  estate  to  which  the  acces- 
sory right  to  future  alluvion  could  attach. 

6.  The  Intervention  of  a  public  road  or  street  does  not  prevent  the  owner  of  the 
estate  adjacent  thereto  from  being  considered  as  the  front  or  riparlous  pro- 
prietor, when  nothing  susceptible  of  private  ownership  exists  between  the  road 
or  street  and  the  river. 

6.  Sach  adjacent  estate  must  bear  the  whole  loss  resulting  from  any  encroach- 
ment by  the  river,  furnishing  space  for  a  new  road  or  street  if  the  old  is  washed 
away,  and  the  law,  as  well  as  Justice,  awards  him  the  corresponding  beneflt 
from  accession. 

7.  The  vendor  of  the  lots  adjacent  to  the  road  Is  subject,  on  the  other  hand,  to  no 
risk  of  loss,  and  has,  therefore,  no  legal  or  equitable  claim  to  any  gain  by  future 
accretion. 

« 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
RightoTj  J. 

Robert  J,  Dugu4  for  Plaintiff  and  Appellee : 

A  sale  of  property  not  fronting  oa  the  river,  or  the  levee,  but  on  Water  street,  does 

not  convey  title  to  the  Mississippi  river. 
When  a  deed  mentions  as  the  front  boundary  a  certain  street,  or  gives  the  depth 

from  a  fixed  rear  line,  or  the  levee,  the  batture  and  right  of  accretion  do  not 

pass,  but  remain  In  the  vendor.    36  An.  461,  209;  26  An.  310. 
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When  an  act  is  free  from  ambiguity  parol  evidence  is  not  admissible  to  vary 

explain  or  contradict  It.    41  An.  l>:i. 
£rror,  unless  alleged,  can  not  be  proved. 
Accretion  belongs  to  the  owner  of  the  soil  Mituuted  on  the  edge  of  the  water.  C.  C 

Joint  owners  can  not  prescribe  against  each  other.    42  An.  846. 


Oilmore  A  Baldwin  for  Defendant  and  Appellant : 

1.  He,  whose  property  Is  adjacent  to  or  on  the  edge  of  the  river,  is  a  riparian  pro- 
prietor.   Art.  509,  Rev.  C.  V. 

2.  The  ijuestion  whether  property  in  adjacent  to  or  on  the  edge  of  the  river  is  a 
question  of  faot  to  be  decided  by  the  actual  sitaation  and  character  of  the  land, 
and  the  mere  words  by  which  the  deed  describes  the  estate  are  not  conclusive. 
The  case  of  AttiuB,  cited  in  ft  M.  6;^;  Morgan  vs.  Livingston,  6  M.  237;  Bass  vs. 
State,  34  An.  490;  Ruch  vs.  City,  4:^  An.  275. 

A.  The  levee  and  batture  outside,  which  is  not  susceptible  of  private  ownership, 
form  part  of  the  bank  of  the  river,  do  not  exist  beyond  it,  and  can  not  be  viewed 
in  law  as  intervening  between  the  front  property  andtheriver.  Heirs  of  Leon- 
ard vs.  Baton  Rouge,  .SU  An.  24U:  Morgan  vs.  Livingston,  6  M.  229;  Art.  457,  Rev. 
C.  ('. 

4.  The  Intervention  of  a  public  road  between  the  front  proprietor  and  the  river 
does  not  deprive  him  of  his  right  to  the  accretion,  because  the  road  Is  part  of 
his  property  quoad commodum  rtinc<»nmodutn,  and  in  a  legal  sense  does  not  exist 
between  him  and  the  stream.  Morgan  vs.  Livingston,  6M.  231;  Municipality  No. 
2  vs.  Orleans  Cotton  Press,  22^,  22i);  The  case  of  the  Commune  de  Boques,  Sirey, 
1829,  2d  part. 

5.  The  marking  of  a  street  upon  a  plan  made  by  the  proprietor  of  a  faubourg,  and 
the  subsequent  sale  of  property  in  accordance  with  that  plan,  and  In  reference 
to  the  street,  constitutes  a  dedication  of  the  street  to  public  nse.  McDonogh 
vs.  Callaway.  8R.  92;  Burthe  vs.  Fortier,  15  An.  9;  Baton  Rouge  vs.  Bird,  21  An. 
245;  Sarpy  vs.  Municipality  No.  2,  9  An.  596;  McNeill  et  al.  vs.  Hicks  A  Howell,  34 
An.  1092;  City  of  Lafayette  vs.  Holland,  18  La.  2B7;  Heirs  of  Leonard  vs.  Baton 
Rouge,  39  An.  283. 

6.  It  is  not^necessary,  in  order  to  make  the  dedication  complete,  that  the  public 
should  immediately  use  the  property  dedicated.    Ice  Co.  vs.  City,  43  An.  224. 

7.  No  one  can  have  any  private  ownership  in  the  public  streets  of  the  city. 
Pothier,  Contract  of  Sale,  13;  Daublin  vs.  Mayor,  1  M.  187;  Judge  Preston's 
Opinion,  Xiques  vs.  Bujac,  7  An.  506;  Police  Jury  vs.  Foulhonse,  30  An.  66. 

8.  The  sovereign  alone  can  change  the  destination  of  property  dedicated  to  public 
use.    Mayor  vs.  Hopkins,  13  La.  331. 

9.  It  Is  only  where  there  exists  at  the  date  of  the  acquisition  of  property,  sepa- 
rated from  the  river  only  by  a  public  street  or  road,  and  the  levee  battnre,  sus- 
ceptible of  private  ownership  outside  the  levee,  that  the  batture  does  not  pass 
without  special  mention  in  the  deed;  if  the  batture  be  formed  subsequently  to 
the  purchase  it  belongs  to  the  owner  of  the  front  a«  an  accessory  to  his  land. 
Barre  vs.  City,  22  An.  612;  Ferriere  vs.  City,  35  An.  209;  Cochran  vs.  Fort,  7  N.  8. 
625;  Livingston  vs.  Heerman,9M.  721;  Cambre  vs.  Kohn,  8  N.  S.  578:  CIre  vs. 
Rightor,  11  L.  140. 
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10.  Where  one  purchases  a  distinct  and  specifltHl  object,  such  as  the  Stock  Lauding 
property,  any  surplus  over  the  land  described  in  the  deed  by  streets  and 
measurements  should  belong  to  the  vendee.    Innis  ys.  McCummin,  12  M.  428. 

11.  The  lauguage  used  In  an  act  of  sale  must  be  construed  against  the  vendors. 
Morgan  vs.  Livingston,  6  M.  613;  Art.  2474,  C.  C. 


W,  S.  Benedict  on  the  same  side. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  This  controversy  presents  for  solution  a  question  of 
the  ownership  of  a  piece  of  batture  property  lying  on  the  Mississippi 
river  in  this  city  in  front  of  Water  street,  which  runs  parallel  to  the 
river,  and  between  Louisiana  avenue  and  Delachaise  street,  which 
run  at  right  angles  to  the  river. 

We  shall  simplify  the  case  by  excluding  unnecessary  details  of  suc- 
cessive derivative  titles,  and  all  other  matters  not  essential. 

The  common  authors  of  the  conflicting  titles  were  Mr.  and  Mrs. 
P.  A.  Delachaise,  who  owned  a  large  riparian  estate  on  the  Missis- 
sippi river,  and  who  died  prior  to  1855,  leaving  three  children  their 
sole  heirs — Pierre  Auguste,  Louis  Philippe  and  Elizabeth  Aline 
Delachaise — to  whom  this  real  estate  descended  in  equal  undivided 
ownersnip. 

About  1855  these  three  heirs,  for  the  purpose  of  selling  or  parti- 
tioning this  property,  caused  the  same  to  be  divided  into  lots, 
squares  and  stlreets,  and  had  a  plan  thereof  made  and  placed  on 
record,  which  plan,  according  to  the  official  copy  produced  in  the 
evidence,  exhibits  Water  street  as  the  extreme  front  street  parallel 
to  the  river,  and  also  exhibits  Louisiana  avenue  and  Delachaise 
street  running  perpendicularly  thereto. 

On  the  20th  of  April,  1855,  a  notarial  act  of  partition  was  passed 
between  the  three  co-heirs  and  joint  owners  for  the  purpose,  as  de- 
clared in  the  act,  of  making  ^'  a  partition  between  the  said  three  heirs 
of  certain  real  estate  situate  in  the  parish  of  Jefferson,  and  belong- 
ing to  the  said  succession"  of  their  mother. 

This  act  assigns  to  each  of  the  heirs,  in  exclusive  ownership,  cer  - 
tain  squares  and  portions  of  ground,  described  as  bounded  by  streets 
as  represented  on  the  plan  above  referred  to,  and  further  contains 
the  following  statement:  ''All  which  squares  and  portions  of 
ground  are  more  particularly  described  and  delineated  on  the  an- 
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nexed  plan  of  the  said  faubourg  Delachaise  and  Plaisance,  to  which 
said  parties  refer  as  making  part  of  this  act.'' 

It  appears,  however,  that  accidentally,  or  for  some  undisclosed 
reasons  two  squares  of  ground,  including  the  one  with  which  we  are 
presently  concerned,  were  omitted  frpm  the  partition. 

At  all  events,  by  separate  acts  of  sale,  passed  respectively  on  July 
19  and  August  18,  1865,  Elizabeth  Aline  and  Pierre  Anguste  Dela- 
chaise  conveyed  to  their  brother,  Louis  Philippe,  their  respective 
third  interests  in  the  property  described  as  follows : 

''All  his  right,  title  and  interest,  being  one  undivided  third  part  of, 
in  and  to  two  squares  of  ground  with  the  buildings  thereon,  and  all 
the  rights,  ways,  privileges  and  appurtenances  thereto  beloaging, 
situate  in  the  faubourg  Plaisance,  parish  of  Jefferson,  aforesaid,  and 
known  by  the  name  of  the  Stock  Landing.  One  of|said  squares  measures 
880  feet  10  inches  front  on  Water  street,  about  90  feet  front  on  De- 
lachaise  street,  880  feet  10  inches  front  on  Levee  street,  and  about 
90  feet  front  on  Louisiana  avenue,  and  the  other  square  is  designated 
by  the  No.  2,  and  measures  880  feet  10  inches  front  on  Levee  street, 
92  feet  front  on  Delachaise  street,  820  feet  fronton  Chippewa  street, 
and  177  feet  7  inches  front  on  Louisiana  avenue. 

''  The  said  undivided  third  part  of  the  said  property  belongs  to  the 
present  vendor  by  inheritance  from  her  mother,  the  late  Madame 
Delachaise." 

The  batture  in  question  lies  in  front  of  Water  street. 

We  need  go  no  further  in  the  chains  of  title,  because  the  above 
brings  us  to  the  point  at  which  the  conflicting  claims  arise. 

The  plaintiff's  succession  is  the  successor  and  legal  representative 
of  Pierre  Auguste  Delachaise,  and  claims,  substantially,  that  the 
property  above  referred  to,  held  in  indivision  between  Pierre  Au- 
guste and  his  brother  and  sister,  was  a  riparious  estate  with  all  the 
rights  and  burdens  appurtenant  thereto ;  that  the  conveyance  above 
recited,  being  restricted  to  the  line  of  Water  street,  did  not  transfer 
a  riparious  estate,  and,  therefore,  left  him,  Pierre  Auguste,  in  full 
possession  of  all  his  antecedent  riparian  rights,  including  the  [right 
to  alluvion    in    front  of  Water  street,  then  existing  or  thereafter 

formed. 

Defendant  is  the  assignee,  by  successive  titles,  of  Louis  Philippe 
Delachaise,  and,  while  conceding  that  the  sale  from  Pierre  Auguste 
would  not  have  conveyed  the  latter' s  interest  in  any  alluvion  already 
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existing  and  susceptible  of  private  ownership  beyond  Water  street 
at  date  of  sale,  he  claims  that  the  battore  now  in  controversy  did  not 
exist  at  said  date,  but  was  formed  thereafter,  and  that  there  being 
nothing  between  the  property  conveyed  and  the  river,  except  a  pub- 
lic street  or  road,  the  property  so  conveyed  was  in  law  a  riparious 
estate,  entitling  the  vendee  to  any  alluvion  thereafter  accruing  in 
its  front. 

Under  the  above  statement  of  the  conflicting  claims,  it  is  apparent 
that  there  are  two  pivotal  questions,  viz. : 

1.  The  question  of  fact,  whether  or  not,  at  date  of  sale,  in  1855, 
there  did  exist  in  front  of  Water  street  any  alluvion  then  susceptible 
of  private  ownership. 

2.  The  question  of  law,  whether,  if  there  existed  no  such  alluvion, 
the  conveyance  from  Pierre  Auguste  to  Louis  Philippe  operated  the 
transfer  of  the  riparious  estate  with  its  accessory  rights. 

I. 

As  to  the  question  of  fact,  plaintiff  invokes  the  rule  that  the  action 
is  one  for  slander  of  title,  and  that  defendant,  in  his  answer,  having 
pleaded  title  in  himself,  assumes  the  position  of  plaintiff  in  a  petitory 
action,  and  is  bound  to  prove  his  title. 

The  rule  is  undoubtedly  sound  and  well  established,  and  threw 
upon  defendant  the  initial  burden  of  making  proof  going  to  show 
that  no  batture  susceptible  of  private  ownership  existed  at  date  of 
sale ;  but,  inasmuch  as  this  involves  the  pmof  of  a  negative  and  is 
an  exception  to  the  general  rule  that  the  party  holding  the  affirma- 
tive must  prove  it,  demonstrative  evidence  is  not  required,  and  the 
burden  of  proof  may  be  shifted  when  sufficient  facts  are  established 
to  raise  a  strong  presumption  in  favor  of  the  truth  of  the  negative. 

As  stated  by  text  writers  ''  the  burden  of  proof  in  any  pr&ceeding 
lies  at  first  on  that  party  against  whom  judgment  would  be  given  if 
no  evidence  at  all  were  produced  on  either  side.  As  the  proceeding 
goes  on,  the  burden  of  proof  may  be  shifted  from  the  party  on  whom 
it  rested  at  first,  by  his  proving  facts  which  raise  a  presumption  in 
his  favor."  7  Am.  and  Eng.  Encyc.  of  Law,  p.  95;  1  Phillips  on 
Ev.  552. 

In  a  case  precisely  similar.  Judge  Martin  used  the  following  lan- 
guage: ^*  The  plaintiff  alleged  in  his  petition  that  at  the  time  of  the 
sale  to  Poeyfarr6,  there  existed  no  batture  before  the  trapezium,  or 
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that  if  one  existed,  it  was  a  battnre  under  water,  and  the  onus  pro^ 
bandi  lay  on  him  as  to  the  height  of  it  at  least;  and  perhaps,  as 
negative  propositions  are  not  susceptible  of  proof,  the  defendants 
were  bound  to  prove  that  there  was  a  batture."  Morgan  vs.  Living- 
ston, 6  Mart.  O.  S.  113. 

The  defendant  here  has  introduced  two  witnesses  who  prove  that 
in  1855,  and  even  as  late  as  1889,  the  levee  was  immediately  in  front 
of  Water  street,  and  even  partially  encroached  on  the  street,  and 
that  but  for  the  protection  of  the  levee,  Water  street  itself  would 
have  been  under  water.  It  is  further  proved  that  when  in  1889  the 
present  defendant  undertook  to  advance  the  levee,  the  batture  which 
had  been  forming  was  still  below  the  surface  of  the  water,  and  had  to 
be  artificially  filled  several  feet  before  it  became  susceptible  of 
private  ownership. 

The  plaintiff  has  offered  no  evidence  whatever  on  this  point,  and, 
while  he  now  criticises  the  sufficiency  of  defendant's  evidence,  we 
think  it  at  least  sufficient  to  discharge  the  initiatory  burden  resting 
on  defendant,  and  to  throw  on  plaintiff  the  onus  of  countervailing 
testimony.  We  might  go  further  and  say  that  it  fully  convinces  us 
that  in  1855  there  existed  no  batture  in  front  of  Water  street  suscep- 
tible of  private  ownership,  and  that  between  the  line  of  the  property 
conveyed  and  the  water  of  the  river  there  was  nothing  except  the 
street  and  levee. 

II. 

The  principle  underlying  and  determining  the  title  to  alluvion  in 
our  system  is  the  equitable  one  expressed  in  the  maxim,  Qui  seritiU 
onu8,  aentire  debet  et  commodum.  As  Portalis.  in  his  ^ 'Expose  des 
Motifs"  of  the  Napoleon  Code,  quaintly  states  it,  ^ 'There  exists,  so 
to  speail,  an  aleatory  contract  between  the  riparious  owner  and 
nature,  whose  action  may  at  any  moment  despoil  or  increase  his 
estate,  in  which  sense  it  may  be  said  that  rivers  give  or  take  away 
like  chance  or  fortune."  If  it  takes  away,  the  owner  must  bear  the 
loss;  if  it  gives,  justice  accords  him  the  gain. 

Another  principle  is  that  title  to  alluvion  is  a  purely  accessory 
right,  attaching  exclusively  to  riparian  proprietorship,  and  incapable 
of  existing  without  it.  This  is  implied  in  the  very  name  given  to 
the  right  as  a  right  of  accession;  and  the  chapter  of  the  code  under 
which  the  provisions  relative  to  alluvion  are  found  is  headed  thus : 
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**  Of  the  Right  of  Accession  to  What  Unites  or  Incorporates  Itself 
the  Thing.^^  As  strongly  stated  by  this  court  in  the  leading  case  on 
the  subject,  riparian  ownership  is  '^  of  the  essence  of  the  right  of  allu- 
vion; the  alluvion  is  but  the  accessory;  the  front  tract  is  the  prin- 
cipal; the  former  can  not  exist  without  the  latter."  Municipality 
T8.  Cotton  Press,  18  La.  219. 

When  these  two  germinal  principles  are  applied  to  the  facts  of  the 
instant  case  they  at  once  annihilate  the  title  asserted  by  plaintiff. 

When  Pierre  Auguste  Delachaise  sold  his  interest  up  to  the  line  of 
Water  street  he  sold  all  that  he  owned  or  could  sell.  Nothing  inter- 
vened between  that  line  and  the  river  except  the  street  and  the 
levee,  both  of  which  were  public  things  (C.  C,  Art.  464),  hors  de 
commerce^  and  which  he  did  not  own  and  could  not  sell.  He  thus 
stripped  himself  of  his  whole  ownership,  and  retained  no  estate, 
riparious  or  other,  to  which  the  right  of  future  accession  could  pos- 
sibly attach;  and  as  the  accessory  can  not  exist  independently  of 
the  principal  thing,  his  conveyance  of  the  latter  necessarily  carried 
with  it  the  accessory. 

The  other  principle  is  equally  fatal,  because  after  that  sale  he  had  no 
longer  any  interest  in  the  aleatory  contract  between  nature  and  the 
riparian  owner.  He  could  suffer  no  harm  from  any  encroachments 
the  river  might  make.  If  it  swept  away  the  levee  and  the  street 
he  suffered  no  loss  thereby  because  he  owned  neither,  and  would  be 
under  no  obligation  to  replace  them ;  and  if  the  river  ate  into  the 
land  beyond  the  street  evidently  that  loss  would  fall,  not  on  him,  but 
on  his  vendee.  It  would  be  a  strange  perversion  of  the  maxim,  qui 
8entit  onuSf  etc.,  if  he  could  thus  cast  the  whole  risk  of  loss  on  his 
vendee,  while  retaining  for  himself  the  whole  chance  of  gain. 

The  earlier  decisions  of  this  court  on  the  subject  of  alluvion  are 
the  brightest  jewels  in  tli^e  diadem  of  Louisiana  jurisprudence.  Taken 
in  connection  with  the  remarkable  briefs  of  counsel  they  may  be 
said  to  exhaust  the  learning  and  science  bearing  on  the  subject,  and 
they  leave  to  succeeding  judges  little  more  than  the  humble  task  of 
faithfully  applying  them.  In  these  decisions  we  find  authority  am- 
ple to  solve  every  question  involved  in  this  case. 

The  first  case  that  arose  was  that  of  Jean  Gravier  vs.  The  Mayor 
and  Aldermen  of  New  Orleans,  which  was  decided  by  the  Superior 
Court  of  the  Territory  of  Orleans  in  1807,  and  is  not  included  in  our 
published  reports,  which  only  began  with  the  year  1809.     We  find  a 
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statement  of  the  case,  and  the  opinion  and  decree  in  full,  in  a  note 
contained  in  the  first  volume,  page  461,  of  Harrison's  Condensed 
Reports  of  Louisiana,  a  work  published  in  1889,  which  never  ac* 
quired  any  circulation,  and  is  now  out  of  print  or  very  rare.  The 
case  is  very  similar  to  the  instant  one. 

It  appear  that  Gravier  owned  a  riparious  estate  contiguous  to  the 
city,  with  a  public  road  along  the  river  in  its  front.  He  laid  out  that 
part  within  the  road  into  lots,  forming  a  suburb.  He  sold  the  lots 
which  fronted  the  road  by  fixed  boundaries,  according  to  a  map 
on  which  the  lots  are  delineated,  and  none  of  the  boundaries  passed 
beyond  the  road. 

In  1804,  after  the  suburb  had  been  incorporated  into  the  city, 
his  successor,  Jean  Gravier,  claimed  the  alluvion  formed  in  front 
of  these  lots,  and  advanced  the  levee  so  as  to  take  in  the  bat- 
ture.  The  corporation  resisted  his  appropriation  of  this  batture,  and 
Gravier  brought  his  suit  to  be  quieted  in  his  possession  and  for  an 
injunction  against  disturbance.  So  far  as  Gravier' s  title  was  con- 
cerned, it  will  be  seen,  the  case  presents  the  precise  issues  involved 
in  this  case,  as  heretofore  stated  by  us,  viz. :  (1)  The  question 
of  fact  whether  or  not  at  date  of  sale  of  the  lots  there  existed  in 
front  of  them  any  batture  susceptible  of  private  ownership;  and 
(2)  the  question  of  law  whether,  if  no  such  alluvion  then  existed, 
the  conveyance  of  lots  fronting  the  road  divested  Gravier  of  his 
riparious  rights. 

The  court  in  its  opinion  reversed  the  order  which  we  have  pur- 
sued, and  decided,  first,  the  question  of  law  in  the  following  lan- 
guage, every  word  of  which  is  fatally  applicable  to  plaintiif's 
claim :  ''If  Bertrand  Gravier  had  continued  proprietor  of  the  whole 
tract  on  which  the  faubourg  had  been  established  there  would  be  no 
difficulty  in  determining  his  title  to  the  alluvion;  but  Bertrand 
Gravier  had  divested  himself  of  all  title  to  that  part  of  the  tract  on 
which  the  faubourg  is  established  by  selling  the  lots  fronting  and 
adjoining  the  highway.  It  is  therefore  important  to  inquire  what 
was  the  situation  of  the  batture  or  alluvion  in  question  at  the  time 
when  the  faubourg  was  established,  or  at  least  when  the  front  lots 
were  sold,  for  if  no  alluvion  had  existed  at  that  time,  when  Gravier 
ceased  to  be  the  owner  of  the  land  adjoining  the  high  road,  then 
it  is  the  opinion  of  the  court  that  an  alluvion  subsequently  formed 
would  not  become  the  property  of  Gravier.  The  reason  of  this  opinion 
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is  that,  if  Gravier,  could  be  considered  as  the  proprietor  of  the  road 
after  selling  the  adjacent  land,  or  of  the  levee  lying  between  this 
road  and  a  public  river,  he  would,  nevertheless,  not  possess  that  title 
of  property  which  g^ves  the  right  of  alluvion,  for  the  destruction  of 
this  property  by  the  encroachment  of  the  river  would  be  a  public 
and  not  a  private  loss,  since  it  could  not  be  appropriated  to  the  use 
of  any  individual,  and  the  said  road  and  levee  would  have  become 
necessarily  liable  to  be  kept  in  repair  at  the  public  expense." 

After  thus  determining  the  question  of  law  the  court  proceeded 
to  consider  the  question  of  fact,  and  finding  that  alluvion  suscepti- 
ble of  private  ownership  did  exist  at  date  of  sale  the  alluvion  was 
awarded  to  Gravier. 

In  the  succeeding  great  case  of  Morgan  vs.  Livingston,  6  Mart.  O. 
S.,  while  the  conveyance  used  the  words /rente  al  rio  or  front  to  the 
river  J  and  while  the  court  discusses  the  effect  of  these  words  as  evi- 
dence of  intention,  yet  the  court  distinctly  says:  '*  If  the  parties  to 
the  deed  to  Poeyfarr6  meant  that  a  riparious  estate  should  pass, 
their  intention  might  be  carried  into  effect  by  conveying  as  far  as 
the  river  in  expreea  words  or  by  conveying  everything  euecepttble  ofah- 
eolute  private  ownerehip  between  the  line  of  the  trapezium  most  distant 
from  the  front  and  parallel  to  the  river ^  till  the  hank,'*^     P.  284. 

In  point  of  fact  the  trapezium  concerned  was  sold  by  defined 
boundaries,  one  of  which  was  the  public  road ;  and  the  intervention 
of  that  public  road  and  of  the  levee  beyond  it,  between  the  line  of  the 
trapezium  and  the  water,  was  assigned  and  discussed  as  a  ground  for 
denying  the  purchaser  the  benefit  of  a  riparious  estate. 

In  summing  up  the  case  the  court  announces  the  following  as  one 
of  the  final  conclusions  reached:  ^'That  the  land  sold  by  Gravier  de 
fcLCto  extended  to  the  river ;  *  *  that  the  batture  existing 
then  as  batture  under  surface  of  the  water  was,  as  well  as  the  levee, 
a  part  of  the  bank,  and  the  bank  being  a  part  of  the  river,  neither 
can  be  said  to  be  without  it  or  between  it  and  another  object ;  that 
the  intervention  of  a  public  road  does  not  prevent  the  owner  of  an 
estate,  which  it  separates  from  the  river,  from  having  an  interest  in 
the  bank  and  enjoying  the  alluvion  as  well  as  he  whose  estate 
is  washed  by  the  river."  Morgan  vs.  Liviugston,  6  Mart.  O.  S. 
251. 

In  the  great  case  of  Municipality  No.  2  vs.  Orleans  Cotton  Press, 
a  new  question  presented  itself,  which  divided  the  court  and  placed 
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Judge  Martin  as  a  diBsenter.  The  qnestion  was  whether  the  same 
rules  governing  alluvion  applied  to  urban  or 'rural  estates,  Judg^e 
Martin  holding  that  they  did  not,  but  that  the  front  streets  and  quays 
in  front  of  private  property  in  cities  where  loci  publici  of  such  a 
nature  that  the  property  thereof  was  absolutely  vested  in  the  public, 
and  alluvion  formed  subsequently  to  the  incorporation  enured  to  the 
public. 

But  the  majority  ^f  the  court  held  otherwise,  and  announced,  in 
summing  up,  the  following  propositions:  <<  That  urban  property 
fronting  on  a  water  course  is  entitled  to  alluvion  as  well  as  rural  es- 
tates, and  that  cities  can  acquire  jure  alluvionia  only  in  virtue  of  a 
title  which  would  constitute  them  front  proprietors.  That  the  de- 
fendants must  be  considered  as  owning  down  to  the  road  last  laid 
out,  and  that  the  intervention  of  the  road  does  not  prevent  them 
from  being  regarded  as  front  proprietors  and  entitled  to  any  alluvion 
which  now  exists  or  may  hereafter  be  formed  between  the  levee 
and  the  water,  subject  to  the  public  use  under  the  administration  of 
the  municipal  authorities." 

We  consider  that  the  quotations  we  have  made  from  the  opinions 
in  these  cases  are  decisive  of  this  case. 

It  is  not  denied  that  the  defendants  are  owners  to  the  line  of 
Water  street,  and  we  have  found,  as  matter  of  fact,  that  between 
that  line  and  the  river  there  was  at  the  date  of  sale  no  batture  sus- 
ceptible of  private  ownership,  and  nothing  but  the  street  and  levee. 
If,  as  repeatedly  held  in  the  quotations  we  have  made,  the  interven- 
tion of  such  street  and  levee  ^'does  not  prevent  them  from  being 
regarded  as  front  proprietors,"  and  if  such  intervention  ''  does  not 
prevent  the  owner  of  an  estate,  which  it  separates  from  the  river, 
from  having  an  interest  in  the  bank  and  enjoying  the  alluvion  as 
well  as  he  whose  estate  is  washed  by  the  river,"  it  is  difficult  to 
imagine  any  ground  on  which  the  riparian  rights  of  defendants  can 
be  resisted.  These  rights  are  strongly[emphasized  by  our  recent  de- 
cision that  the  owner^of  property  bounded  by  a  street  running  along 
the  river  is  bound  to  furnish  new  ground  for  a  street  when  the  river 
eats  away  the  former  street."     Ruch  vs.  City,  43  An.  275. 

This  conclusively  establishes  that  such  an  owner  bears  the  whole 
loss  which  may  ensue  from  encroachments  of  the  river,  and  should, 
therefore,  acquire  any  benefit  from  alluvions. 
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We  have  considered  the  cases  strongly  relied  on  by  plaintiff  of 
Winter  vs.  City,  26  An.  310,  and  Donovan  vs.  City,  36  An.  461.  The 
first  is  obscure  and  ill  considered.  It  does  not  clearly  indicate 
whether  or  not  the  alluvion  in  controversy  existed  at  the  date  of 
plaintiff's  purchase.  If  it  had  been  formed  since  her  purchase,  the 
decision  was  erroneous,  and  we  could  give  it  no  weight  to  overrule 
the  well-considered  authorities  we  have  quoted  or  the  sound  princi- 
ples on  which  they  rest. 

The  dictum  in  Donovan's  case,  suggesting  that  the  mere  ''hope"  of 
future  batture  might  be  property  resting  in  a  riparious  proprietor 
after  he  had  sold  the  whole  estate  which  he  owned,  was  purely  obiter^ 
because  the  court  held  that  the  alluvion  existed  at  time  of  sale.  It 
is,  moreover,  unsound,  as  we  have  heretofore  shown,  both  in  reason 
and  on  authority,  unless,  at  least,  as  the  result  of  an  express  and  un- 
ambiguous contract. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  now  adjudged  and 
decreed  that  there  be  judgment  in  favor  of  defendant,  rejecting  the 
demand  of  plaintiff  and  recognizing  defendant  as  owner  of  the  prop- 
erty iu  dispute,  plaintiff  to  pay  costs  in  both  courts. 
Judgment  affirmed. 
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Orleans  and  Board  of  Assessors. 

The  Board  of  Assessors  were  boand  to  give  effect  to  the  words  of  the  statute . 
The  earning  capacity  shall  form  a  basis  of  estimating  the  values.    Soc.  28  of  Rev- 
enue Act  of  1890. 
This  requirement  was  observed,  and  a  proper  assessment  was  made. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


John  M,  Bonner  for  Plaintiffs  and  Appellants. 


E.  A.  0^ Sullivan,  City  Attorney,  and  R.  Lyons  and  Wynne  Rogers 
for  Defendants  and  Appellees. 
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The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiff  company,  through  its  secretary,  made 
its  return  to  the  Board  of  Assessors  of  its  property. 

The  franchise  of  the  road  was  returned  at  its  original  cost,  leas 
seven  years  which  had  elapsed ;  in  other  words,  the  franchise  having 
been  granted  for  twenty-five  years,  the  original  cost  was  divided  by 
that'  number,  and  the  plaintiff,  assuming  that  the  quotient  was  the 
value  of  each  year,  deducted  the  value  for  the  years  elapsed,  and 
returned  the  remainder  as  the  value  of  the  franchise  unexpired. 

On  this  theory  there  was  eighteen -twenty -fifths  of  the  original 
value  remaining  subject  to  taxation. 
'  The  Board  of  Assessors  declined  to  accept  that  basis. 

It  was  proven  that  the  dividends  of  the  company  were  (42,000  per 
annum  during  the  time  for  which  the  tax  in  controversy  was  levied. 

The  plaintiff,  having  protested,  sued  on  an  injunction,  and  avers 
that  it  took,  in  making  its  return,  the  original  cost  of  its  franchise  to 
operate  its  street  railway  for  a  period  of  twenty -five  years,  from  the 
10th  day  of  February,  1888,  to-wit: 

The  sum  of  $284,750,  and  deducting  therefrom  the  sum  of  $79,730 
for  the  seven  years  that  had  elapsed,  making  the  remainder  the 
assessable  value. 

The  defendants  state  that  the  Board  of  Assessors,  in  order  to 
establish  a  uniform  value,  adopted  6  per  cent,  as  the  earning 
capacity  of  the  road. 

The  annual  dividend  of  the  road  was  $42,000. 

On  that  basis  ($700,000  by  6  per  cent.) ,  the  plant  was  worth  the 
first  amount. 

From  a  judgment  for  defendant  the  plaintiff  appeals. 

The  legislative  intent  as  to  the  value  of  these  franchises  is 
expressed  in  the  Act  of  1890,  No.  106,  Sections  28  and  29. 

There  had  been  considerable  litigation  between  the  corporations 
and  the  assessors  with  regard  to  the  old  methods  of  making  these 
assessments. 

The  law  was  therefore  amended.  It  directs  that  the  company 
shall  furnish  a  sworn  statement  of  its  earning  capacity,  which  shall 
form  a  basis  for  estimating  the  value  of  the  franchise. 

This  was  complied  with  by  the  company,  and  its  statement  was 
adopted  as  a  basis. 
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The  law-making  power  having  determined  that  the  earning 
capacity  shall  be  a  basis  of  estimating  the  value  of  its  charter  or 
franchise,  the  board  had  no  authority  to  disregard  the  plain  terms 
of  the  act  and  follow  the  old  method. 

rhe  statute  directs  a  particular  mode  that  does  not  embrace  exclu- 
sively the  determination  of  values  by  that  which  the  plaintiff  con- 
tends should  .be  observed. 

Revenue  is'  an  element  of  value  not  to  be  overlooked  in  assess- 
ing such  property  as  that  of  the  plaintiff,  even  were  the  statute 
silent  upon  the  subject.  The  Legislature  has  made  it  a  basis;  while 
it  should  not  be  followed  arbitrarily,  exclusively  and[in]uriously,  the 
records  do  not  disclose  injury  or  any  unjust  discrimination. 

In  conformity  with  the  act  the  assessors  proceeded  to  fix  an  esti- 
mate proven  fair  by  the  evidence  of  the  plaintiff. 

The  amount  as  fixed  can  not  be  reduced  on  the  ground  that  part 
of  the  franchise  is  of  the  past,  particularly  as  it  is  not  made  evident 
that  it  was  of  less  value  at  the  time  of  the  assessment  than  it  was 
when  granted. 

Judgment  affirmed  at  appellants'  costs. 


Buck,  Dinkelapiel  <£r  Hart  for  Plaintiffs  and  Appellants. 


E.  A.  0^ Sullivan,  City  Attorney,  R.  Lyons  and   Wynne  Rogers  for 
Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    This  suit  is  to  obtain  a  reduction  of  an  assessment 
made  for  the  year  1891,  upon  the  franchises  of  plaintiff  company, 


No.    11,050.  51    339 
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New    Oblbans  City  &  Lake    Railroad   Company  vs.  City    of     ^LJ^^ 

New  Orleans  et  als. 

The  earDing  capacity  of  the  franchises  of  a  New  Orleans  city  railroad  corporation 
Is  the  true  and  statutory  basis  of  their  assessment  for  taxation. 

APPEAL  from  the  Civil  District  Coort  for  the  Parish  of  Orleans. 
King,  J. 
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that  is  to  say,  of  its  right  to  maintain  and  operate  its  street  railways 
in  the  city  of  New  Orleans. 

The  subjoined  statement  in  plaintiff's  brief  puts  the  question  for 
decision  quite  plainly,  viz.  (p.  3) : 

^^The  petition  declares  that  an  assessment  of  $650,000  placed  upon 
said  franchises  for  the  purpose  of  taxation  for  the  year  1891  is  ex- 
cessive; that  it  had  without  avail  entered  its  protests  both  before  the 
Board  of  Assessors  and  the  *  Committee  on  Revision '  of  the  City 
CouncU,  all  in  full  compliance  with  the  requirements  of  law  on  which 
the  right  to  contest  the  assessment,  judicially,  is  based.  It  contends 
that  it.  purchased  said  franchises  to  operate  street  railways  for  a  period 
of  twenty-five  years  from  the  city  of  New  Orleans,  as  evidenced  by 
a  contract  with  said  city,  of  October  2,  1879,  for  a  cash  price  of 
$630,000  then  and  there  paid;  that  said  period  of  twenty -five  years 
commenced  to  run  on  the  Ist  of  January,  1880,  and  will  expire  on 
the  1st  of  January,  1906,  and  that  therefore  the  correct  value  of  said 
franchises  for  the  unexpired  fourteen  years  should  be  fourteen- 
twenty-fifths  (14-25)  of  said  original  cost  price,  say  $867,500." 

And  the  further  quotation  from  plaintiff's  brief  gives  the  theory 
on  which  the  Board  of  Assessors  proceeded  in  making  the  assess- 
ment very  clearly. 

Vide  p.  5,  to -wit: 

**As  the  question  involved  is  the  valuation  of  the  franchise,  we 
can  not,  perhaps,  place  both  the  substance  and  the  form  of  the  con- 
troversy more  clearly  before  your  honors  than  by  repeating  the  tes- 
timony of  Mr.  Renshaw,  one  of  the  assessors,  showing  the  manner 
in  which  the  valuation  fixed  by  the  Board  of  Assessors  was  ascer- 
tained. 

''A.  'We  therefore  reached,  from  the  returns,  from  the  valuations 
of  the  several  pieces  of  real  estate,  etc.,  $812,308,  as  the  value  of  the 
tangible  property  of  that  railroad  company.  Now,  the  law  of  1890  reads 
that  the  franchises  shall  be  assessed  at  the  earning  capacity — that  the 
earning  capacity  of  the  railroad  shall  be  the  basis  of  the  assessment 
of  the  franchise,  and  arguing  that  6  per  cent,  net,  over  and  above 
all  expenses,  taxes,  and  so  on,  was  a  very  fair  return  on  the  money ; 
and  as  they  had  declared  $90,000  a  year  dividend,  and  capitalizing 
that  at  6  per  cent.,  would  have  given  a  gross  amount  of  $1,500,000; 
consequently,  as  the  holdings  in  tangible  shape  only  footed  about 
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9800,000,  the  intangible  mnst  make  up  the  difference  to  produce  that 
mach  in  dividends. 

*<  'Conseqaently,  we  pat  the  assessment  on  the  franchise  in  round 
ftgores  at  $660,000.'  " 

Thus  it  seems  to  be  clear  that  the  single  question  of  law  presented 
|or  decision  is  whether  plaintiff's  franehisea  should  be  valued,  for 
purposes  of  their  assessment,  at  their  actual  money  value  to  the  cor- 
poration, and  proportionally  to  the  length  of  time  for  their  duration, 
according  to  plaintiff's  theory,  or  at  the  earning  capacity  of  plain- 
tiff's railroad  guoad  the  operation  and  use  of  said  franchises,  accord- 
infir  to  the  theory  of  defendants. 

This  identical  question  was  raised  and  decided  adversely  to  plain- 
tifTs  contention  recently  in  New  Orleans  &  Oan*ollton  Railroad  Go. 
▼8.  City  of  New  Orleans  and  Board  of  Assessors. 

That  opinion  was  predicated  upon  Sees.  28  and  29  of  Act  106  of 
1890,  and  its  provisions  are  controlling. 

We  find  no  occasion  to  alter  or  modify  the  views  therein  ex- 
pressed. 

Judgment  affirmed. 


No.  11,052. 

Obbscbnt  City  Railroad  Company  vs.  City  op  New  Orlbans  and      J*  ^Sol 

BoABD  OF  Assessors.  l\  !^l 


The  assessment  of  the  value  of  a  franchise  measared  chiefly  by  the  earning 
eapbolty  of  the  corporation  Is  a  proper  assessment. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EllU,  J. 


John  M,  Bonner  for  Plaintiff  and  Appellant. 


E,  A.  O^ Sullivan,  City  Attorney,  R.  Lyons  and   Wynne  Rogers  for 
Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.    The  plaintiff  appeals  from  a  judgment  rejecting  its 
67 
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demand  to  have  its  assessment  reduced  on  its  franchise  for  oper- 
ating its  railroad. 

The  Board  of  Assessors  assessed  this  franchise  for  the  year  1891. 

The  plaintiff,  in  due  time,  applied  to  have  the  assessment  redaced 
to  1250,000. 

In  making  the  assessment  the  board  regarded  the  earning  capacity 
of  the  company  as  required  by  Act  106  of  1890,  Sec.  28. 

In  reference  to  the  corporations :  within  the  terms  of  the  section,  a 
safeguard  is  provided,  so  as  to  enable  the  assessing  officers  to 
fairly  estimate  the  value  of  their  franchises. 

The  corporations  are  required  to  furnish  within  twenty  days  from 
the  Ist  of  January,  of  each  year,  a  sworn  statement  of  their  condi- 
tion and  a  sworn  statement  of  the  costs  of  their  property,  real  and 
personal,  and  the  value  at  which  it  is  carried  on  the  books.  In 
determining  the  '*  assessment  these  valuations  shall  be  considered." 

They  are  required  also  to  furnish  a  sworn  statement  of  their  earn- 
ing capacity,  which  said  earning  capacity  shall  form  a  basis  in  esti- 
mating their  respective  franchises. 

The  earning  capacity  of  property,  without  regard  to  its  nature,  is 
not  always  a  criterion  of  value. 

There  is  property  of  which  it  is  not  an  element  of  value  at  all, 
such  as  jewels  and  other  articles  of  mere  ornament. 

But  generally  the  earning  capacity  is  the  element  of  value. 

The  franchise  of  plaintiff,  if  it  had  no  earning  capacity  whatever, 
would  receive  no  consideration  as  property. 

The  statute  commands  that  the  earning  capacity  shall  be  a  basis, 
without,  however,  excluding  consideration  of  any  other  element  of 
value  it  may  possess. 

The  assessors  contended  that  the  earning  capacity  was  a  fair  cri- 
terion of  its  value  and  therefore  properly  acted  upon  that  theory. 

To  break  the  force  of  the  act,  plaintiff  proves  that  a  large  amount 
was  borrowed  to  m^ke  improvements,  and  that  if  this  loan  had  not 
been  made,  the  dividends  could  not  have  been  declared. 

The  fact  remains  that  a  dividend  was  declared. 

When  the  loan  will  be  paid  or  returned,  it  may  well  be  that  the 
plaintiff  company  will  not  declare  dividends. 

The  effect  upon  the  value  of  the  franchise  will,  at  the  time,  be  a 
fair  subject  for  consideration. 


i,  de!6eb 
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It  is  al80  in  evidence  that  the  Electric  Traction  Company  guaran- 
teed to  the  plaintiff  company  a  5  per  cent,  dividend  for  a  number  of 
years;  that  the  Electric  Company  failed  to  carry  oat  its  contract, 
bnt  that  the  Orescent  City  Railroad  Company,  on  the  guarantee, 
paid  the  6  per  cent,  dividends. 

The  company  is  bonnd  by  its  statement  that  ii  earned  a  dividend. 

On  the  face  of  the  books  and  returns  it  was  its  earning  capacity 
for  1891. 

It  is  not  shown  that  plaintiff  was  remediless ;  that  a  loss  had  been 
incurred  for  which  there  is  no  remedy ;  or  that  there  was  an  abso- 
lute failure  of  compliance  on  the  part  of  the  Electric  Company. 

If  a  loss  did  subsequently  arise  and  a  consequent  inability  to  de- 
clare dividends,  the  question  may  come  up  in  the  matter  of  the 
assessment  of  another  year. 

At  this  time  the  proof  does  not  es'tabllsh  the  incorrectness  of  the 
company's  statement  that  the  dividends  declared  were  5  per  cent. 
Upon  that  basis,  we  think  that  the  estimate  is  fair,  and  that  the 
Board  of  Assessors  complied  with  the  statute  and  made  a  proper 
assessment. 

Judgment  affirmed  at  appellant's  costs. 


No.  11,012. 
Frederic  A.  Ober  vs.  Crescent  Cmr  Railroad  Co.  ~Tnm 

f 104  369 
1.    A  street  railroad  company  which  has  contracted  with  a  city»  as  a  consideration    104   415 

for  Its  franchise,  to  keep  a  portion  of  its  streets  in  good  order  and  repair  is  re>      44  10S9 

sponsible  in  direct  action  by  any  person  who  suffers  special  damage  resulting    ^^   ^^^ 

from  its  unlawful  failure  to  do  so. 

3.    Reason  and  authority  support  a  broad  and  just  distinction  between  the  rules  of 

nyligence  applicable  to  steam  and  to  horse  railways.    What  might  be  un- 

dAbted  negligence  as  respects  the  former  might  not  be  so  as  respects  the 

latter. 

3.  It  is  well  settled  that  It  is  not  negligence  in  8t,  or  as  a  matter  of  law,  for  a  per- 
son to  get  on  or  off  a  horse-car  while  it  is  in  motion,  but  the  question  of  negli- 
gence vtl  non  depends  upon  the  circumstances  of  each  particular  case,  such 
as  the  speed  of  the  oar,  the  activity  or  infirmity  of  the  person  and  the  like. 

4.  A  petition  claiming  damgages  from  a  railroad  company  bound  to  keep  Its 
streets  in  repair,  resulting  from  plaintiff's  stepping  Into  a  hole  In  the  crossing, 
dangerous  and  negligently  left  by  1.L0  company  notwithstanding  full  notice,  Is 
not  amenable  to  an  exception  of  no  cause  of  action,  because  It  recites  that  the 
injury  resulted  while  plaintiff  was  alighting  from  the  car  moving  slowly  and 
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with  slackening  speed  preparatory  to  stopping,  and  also  that  plaintiff  was  an 
active  and  vigoroas  person  accastomed  to  alight  In  this  way,  and  showing  no 
anfavorable  conditions  tending  to  render  the  act  exceptionally  rash  or  hazard- 
ous. Such  act  is  not  negligence  in  w,  and  can  only  be  properly  estimated  after 
all  the  conditions  and  oiroamstanoes  sarrounding  It,  and  not  necessary  to  be  de- 
tailed in  the  pleadings,  have  been  established  by  contradictory  proof  between 
the  parties. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Carroll  dt  Carroll  for  Plaintiff  and  Appellant : 

It  Is  not,  under  all  circumstances,  negligence  as  matter  of  law  for  a  person  to  get 
upon  or  leap  from  a  street  car,  while  in  motion ;  ordinarily,  It  is  a  proper  case 
for  a  jury.  Boone  on  Corporations,  Sec.  266,  and  cases  there  cited. 

It  Is  well  settled  that  it  is  not  negligence  per  se  for  a  person  to  get  on  or  off  a  street 
car  drawn  by  horses,  while  it  Is  In  motion.  It  depends  upon  the  circumstances 
surrounding  eac^  case.  The  question  Is  ordinarily  one  of  fact  to  be  submitted 
to  a  jury.  47  N.  W.  (Minn.)  887.  Same  doctrine  laid  down  in  137  Mass.  210;  G9  N. 
T.  (Court  of  i^ppeals)  196,  See  also  105  Ind.  62  (4  N.  £.  440) ;  49  N.  T.  177:  56  N.  Y. 
802;  4  Robt.  877;  68  N.  Y.  566, 

There  is  a  difference  between  alighting  from  moving  steam  cars  and  from  moving 
street  cars;  and,  as  to  the  latter,  the  prevailing  doctrine  is  that  the  act  is  neg- 
ligent or  not,  according  to  the  circumstances  of  each  case.  Many  of  the  cases 
reported  are  those  In  which  the  passenger  attempted  to  leave  by  the  front 

>  platform,  which  are  obviously  different  from  cases  where  the  step  is  taken 
from  the  rear  platform.  Hutchinson  on  Carriers,  Sec.  645a,  and  eases  there 
cited. 

It  is  a  well  recognized  custom  in  New  Orleans  for  street  car  passengers  to  alight 
while  the  car  Is  in  motion.  It  can  not  be  presumed  that  the  course  pursued  by 
an  entire  community  Is  negligent  or  imprudent.  The  doctrine  as  to  established 
custom  In  matters  of  this  kind  Is  laid  down  in  Summers  vs.  C.  C.  R.  R.  Co.,  84 
An.  189;  and  that  doctrine  is  applicable  to  the  case  at  bar. 

In  order  that  the  plea  of  contributory  negligence  may  avail  the  defendant.  It  is 
necessary  that  a  causal  connection  be  established  between  the  alleged  con- 
trlbutory.negligence  and  the  damage  suffered.  See  Wharton  on  Negligence, 
Sees.  1, 8,  73,  p.  1147;  Gerhard  vs.  Bates,  2  £11.  and  BL,  490;  Summerp  vs.  0.  0.  R. 
R.  Co.,  84  An.  140. 

In  the  case  at  bar  plaintiff's  injuries  resulted,  not  from  the  fact  that  he  step^^d  off 
the  moving  car,  but  from  the  fact  that  defendant  had  negligently,  and  in  viola- 
tion of  its  positive  contract,  left  a  hole  in  Its  crossing,  whereby  plaintlff*s  foot 
being  caught,  he  was  thrown  violently  to  the  ground  and  seriously  Injured. 


John  M.  Bonner  for  Defendant  and  Appellee: 

1.    In  actions  to  recover  damages  for  personal  Injuries  [the  plaintiff  should  be  en- 
tirely free  from  fault. 

Any  degree  of  negligence  on  his  part  contributing  proximately  to  the  injury 
defeats  his  recovery  therefor.  Thompson  on  Neg.,  p.  1147;  34  An.  144;  24  Am. 
St.  R.  .398.  and  note. 
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3,  It  is  negrliseoce  for  a  passenger  to  Jomp  from  either  a  steam  train  or  horse  car, 
in  motion,  unless  expressly  or  impliedly  Invited  to  do  so  by  the  employes  of  the 
company.  41  An.  795;  47  Mloh.  470;  38  N.  Y.  131;  86  Mich.  286;  8.  C.  24  Am.  8t.  R.  120; 
100  Mo.  194;  282  Pa.  St.  164. 

3.  Cities  are  not  insarers  of  the  safety  of  their  streets.  Elliott; Roada  and  Streets, 
p.  448;  Dill.  Mun.Corp.,  Sec.  1019. 

To  recover  for  Injuries  on  account  of  defects  in  the  street,  It  must  appear 
that  the  defect  was  the  sole  cause  of  the  Injury.    77  Me.  287;  119  Mass.  57.H. 
No  recovery  can  be  had  unless  the  party  njured  was  in  the  exercise  of  due  and 
reasonable  care.    99  Inti,  10;  Dill,  on  Mun.  Corp.,  Sec.  1020;  42  An.  641. 


The  opinion  of  the  court  was  delivered  by 

Fennbr,  J.  The  sabstantial  allegations  of  the  petition  are,  that  it 
is  the  duty  of  the  city  of  New  Orleans  to  keep  her  streets  in  good 
order  and  condition,  and  that  by  contract  this  dnty,  as  to  Annancia- 
tion  street,  was  devolved  on  the  defendant;  that  a  certain  plank 
crossing  on  Annunciation  street  got  out  of  repair,  and  had  a  long, 
narrow  crack  in  it  that  was  caused  by  the  decay  of  one  of  the  planks ; 
that  the  defendant  grossly  neglected  to  cover  up  or  repair  this  crack, 
although  it  had  been  notified  so  to  do ;  that  plaintiff  entered  one  of 
the  cars  on  the  Annunciation  line  about  5  o'clock,  on  the  afternoon 
of  October  2,  1890,  and  proceeded  up  town  as  a  passenger,  having 
paid  his  fare,  and  not  being  a  trespasser,  and  alighted  from  said  car 
at  the  lower  crossing  of  St.  Andrew  street,  said  car  moving  slowly, 
and  at  a  slackening  rate  of  speed,  preparatory  to  stopping  at  the 
upper  crossing;  that  petitioner  was  guilty  of  no  negligence  in  so 
alighting  from  said  car,  being  physically  strong  at  the  time,  and 
being  skilledi'and  an  adept  in  so  alighting;  that  it  had  been  his  cus- 
tom and  habit  to  alight  from  street  cars  in  motion  for  a  number  of 
years;  that  it  is  the  well  established  custom  in  New  Orleans  for  able- 
bodied  men  to  so  alight  from  street  cars  in  motion,  and  petitioner 
had  a  right  to  so  alight ;  that  he  alighted  from  said  car  in  the  safest 
manner,  with  his  face  toward  the  front  of  the  car,  getting  off  back- 
ward, suspecting  no  danger,  and  relying  upon  the  said  railroad 
company's  having  fulfilled  its  duty  to  the  city  and  the  public,  in 
keeping  the  street  and  the  crossing  in  safe  condition  and  repair ; 
that  in  alighting,  petitioner,  after  releasing  his  hold  on  said  car, 
placed  his  right  foot,  being  the  foot  that  first  touched  the  ground, 
firmly  and  squarely  on  the  crossing,  but  that  when  he  planted  his 
other  foot  upon  the  crossing,  the  heel  of  his  shoe  was  caught  and 
firmly  held  in   the  hole  in  the  said  crossing;  that  the  momentum 
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which  the  motion  of  the  car  had  imparted  to  his  body  impelled  him 
forward,  and  his  left  foot  being  caught  and  firmly  held,  petitioner 
was  not  free,  bnt  was  checked  and  thrown  violently  to  the  ground, 
etc. 

To  this  petition  the  defendant  filed  the  exception  of  no  canse  of 
action,  which  was  sustained  in  the  lower  conrt. 

The  exception  rests  exclusively  on  the  ground  that  the  petition, 
on  its  face,  exhibits  such  contributory  negligence  on  the  part  of 
plaintiff  as  destroys  his  right  of  action. 

We  shall,  for  the  purpose  of  this  decision,  eliminate  the  question 
as  to  whether  the  defendant  was  bound,  as  a  carrier,  to  keep  the 
part  of  the  streets  occupied  by  its  track  in  good  order  and  repair, 
and  shall  treat  defendant  exclusively  as  the  contractual  subrogee  to 
the  duties  of  the  city  in  that  respect,  and  as  sued  in  that  capacity 
alone. 

The  case  will  thus  be  considered  precisely  as  if,  in  absence  of  its 
particular  contract  with  defendant,  the  suit  were  against  the  city 
itself  for  an  injury  resulting  from  a  defect  in  the  highway,  and  we 
shall  so  treat  it. 

There  can  be  no  question  that  in  such  a  case  the  petition  would  set 
forth  a  complete  case  of  gross  fault  and  negligence  in  leaving  a 
''  dangerous  hole  'Mn  a  street  crossing,  and  failing  to  repair  the 
same,  ''although  notified,  advised  and  warned  of  the  dangerous  con- 
dition of  the  crossing." 

The  facts  alleged  further  show  that  this  negligence  was  a  cause  of 
the  injury,  without  which  it  would  not  have  happened. 

The  rule  is  now  settled  that  a  municipal  corporation  vested  with 
the  powers  usually  conferred  is  bound  to  make  and  keep  its  streets 
reasonably  safe  and  convenient,  and,  if  it  fails  to  do  so,  is  liable  for 
injury  occasioned  by  its  neglect  to  any  person  using  the  street  law- 
fully, and  in  the  exercise  of  ordinary  care.  Elliott  on  Roads  and 
Streets,  p.  446. 

''If  in  consideration  of  the  g^ant  of  a  license  to  construct  and 
operate  its  road  on  a  public  street,  a  railroad  company  agrees  with 
the  city  to  keep  a  portion  of  the  street  in  repair,  it  thereby  becomes 
responsible  to  any  person  who  suffers  special  damage  in  consequence 
of  a  breach  of  this  contract,  and  a  right  of  action  enures  to  such 
person  thereon."     1  Thompson  on  Neg.,  p.  859,  Sec.  25. 
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It  follows  that  the  petition  sets  forth  a  good  cause  of  action  unless 
the  statement  therein  contained  of  the  plaintiff's  own  acts  in  con- 
nection with  the  injury  exhibits  such  a  case  of  contributory  negli- 
gence as  deprives  him  of  any  claim  for  redress. 

The  only  act  stated  in  the  petition  to  which  such  a  consequence 
could  be  attached  is  charged  in  the  following  terms:  '* That  he  was 
a  passenger  upon  a  street  car  of  defendants ;  that  when  the  car 
reached  the  corner  of  Annunciation  and  St.  Andrew  streets  plain- 
tiff alighted  therefrom,  while  the  same  was  moving  slowly  at  a 
Blackening  rate  of  speed,  preparatory  to  stopping  on  the  further  side 
of  the  street;  that  he  was  guilty  of  no  negligence,  being  physically 
strong  and  skilled  in  so  alighting;  that  he  alighted  from  the  car  in  the 
safest  manner,  with  his  face  toward  the  front  of  the  car,  suspecting  no 
danger  and  relying  upon  defendants  having  fulfilled  its  duty  in  re- 
gard to  keeping  the  crossings  in  good  condition  and  repair;  thafi  in 
alighting,  plaintiff,  after  releasing  his  hold  upon  the  car,  placed  his 
right  foot  squarely  and  firmly  on  the  crossing,  but  that  when  he 
placed  his  other  foot  upon  said  crossing,  the  heel  of  his  shoe  went 
into  the  hole  above  mentioned,"  etc. 

The  last  statement  strongly  intimates  that  the  hole  was  in  advance 
of  the  point  at  which  plaintiff  alighted  and  was  probably  covered  by 
the  car  step,  so  that  no  exercise  of  ordinary  care  in  looking  where  he 
was  stepping  would  have  revealed  the  danger,  thus  shutting  out  the 
imputation  of  negligence  in  performing  the  act,  if  the  act  itself  was 
not  necessarUy  negligent. 

The  maintenance  of  the  exception  of  no  cause  of  action  involves 
the  assertion  of  two  legal  propositions,  viz. :  first,  that  the  act  of 
alighting  from  a  street  horse  car  while  moving,  under  the  circum- 
stances stated,  is  negligence  in  ae — i.  e.,  necessarily  and  as  matter 
of  law;  second,  that  the  particular  injury  was  in  such  < 'ordinary, 
natural  sequence"  to  the  negligence  as  excludes  redress.  Wharton 
on  Neg.,  Sees.  1,  3,  73;  Fairbanks  vs.  Oarr,  70  Penn.  St.  86;  Ger- 
hard vs.  Bates,  2  Ell  &  Bl.  490;  Summers  vs.  R.  R.,  34  An.  144. 

The  diligent  counsel  for  defendant  cites  numerous  cases  holding  it 
to  be  negligence  to  jump  from  a  moving  steam  train,  and  notably 
our  own  recent  decision  in  the  case  of  Walker  vs.  R.  R.,41  An.  705. 
He  also  cites  a  few  cases  which  apparently  apply  the  same  prin- 
ciple to  horse  cars,  though  some  of  these  indicate  particular  circum- 
stances going  to  constitute  the  negligence,  such  as,  in  one  case,  that 
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the  person  attempting^  to  board  a  moving  car  ''  was  encamk>ered  with 
his  coat  and  dinner  bucket."  Reddington  vs.  R.  R.,  182  Penn.  St. 
154.  But  both  reason  and  authority  indicate  the  jnst  and  broad  dis- 
tinction between  the  roles  applicable  to  steam  and  horse  cars. 

As  Mr.  Beach  says:  '^  What  might  be  gross  negligence  as  respects 
a  steam  railway  might  be  perfectly  pmdent  and  proper  to  be  done 
in  dealing  with  street  cars.  We  must  not,  therefore,  attempt  to  ap- 
ply to  street  railways  the  rales  of  law  applicable  to  steam  railways. 
The  cases  are  different  and  the  reason  for  the  role  ceasing,  the  role 
itself  mnst  aiso  cease."  And  he  further  says:  ''It  is  well  {settled 
that  it  is  not  contributory  negligence  in  se  for  one  to  alight  from  or 
to  board  a  moving  street  car."  Beach  on  Oont.  Neg,,  Sees.  89  and  90. 

The  New  York  Court  of  Appeals  states  the  rule  as  follows:  ''Ordi- 
narily, it  is  perfectly  safe  to  get  upon  a  street  car  moving  slowly, 
and  thousalids  of  persons  do  it  every  day  with  perfect  safety.  There 
may  be  exceptional  cases  when  the  car  is  moving  rapidly,  or  when 
the  person  is  infirm  or  clumsy,  or  is  incumbered  with  children,  pack- 
ages, or  other  hinderances,  or  when  there  are  other  unfavorable 
conditions,  when  it  would  be  reckless  to  do  so ;  and  a  court  might, 
upon  undisputed  evidence,  hold,  as  matter  of  law,  that  there  was 
negligence  in  doing  so.  But  in  most  cases  it  must  be  a  question  for 
the  jury."     Eppendorf  vs.  Brooklyn,  69  N.  Y.  195. 

Says  the  Minnesota  court: 

"  It  is  well  settled  that  it  is  not  negligence,  per  se,  for  a  person  to 

get  on  or  off  a  street  car  drawn  by  horses,  while  it  is  in  motion.  It 
depends  upon  the  circumstances  surrounding  each  case.  The  ques- 
tion is  ordinarily  one  of  fact  to  be  submitted  to  a  jury."  Shaekerl 
vs.  St.  Paul  City  R.  R.  Co.,  48  N.  W.  (Minn.) ;  see  also  to  same 
effect,  McDonough  vs.  R.  R.,  187  Mass.  210;  Boone  on  Corporations, 
Sec.  266;  Hutchinson  on  Carriers,  Sec.  645a. 

The  statements  in  this  petition  certainly  exclude  every  excep- 
tional circumstance  which  imputes  any  peculiar  recklessness  to  the 
act.  They  assert  that  the  car  was  moving  slowly  and  with  slacken- 
ing speed;  that  the  plaintiff  was  not  "  clumsy  or  infirm,"  but  strong 
and  active;  they  exhibit  no  "  incumbrances  or  hinderances"  of  any 
kind,  and  no  other  "  unfavorable  conditions." 

We  are  called  upon  to  hold  that  the  simple  act  of  voluntarily 
alighting  from  a  horse  car  while  moving,  even  under  the  most  favor- 
able conditions,  is  per  se  negligence  which  disables  the  party  from 
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asking  redress  for  any  injury  resulting  from  the  negligence  of 
another,  however  gross,  concurring  with  such  an  act. 

Reason  and  authority  preclude  such  a  doctrine. 

Finding,  therefore,  that  the  petition  sets  forth  a  clear  case  of  fault 
and  negligence  on  the  part  of  defendant,  and  that  the  facts  alleged 
do  not,  necessarily  and  as  matter  of  law,  establish  contributory 
negligence  on  the  part  of  plainti£F,  we  are  of  opinion  that  the  case 
should  go  to  trial  on  the  merits,  when  many  surrounding  and  accom- 
panying circumstances,  not  necessary  to  be  alleged  on  the  face  of  the 
pleadings,  may  be  shown  by  either  party,  and  when  we  have  the 
whole  case  before  us  we  will  be  better  able  to  balance  the  scales  of 
fault,  and  determine  the  causal  results  so  as  to  reach  a  conclusion 
satisfactory  to  justice. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  that  the  exception  be  overruled, 
and  that  the  case  be  remanded  for  further  proceedings  according  to 
law. 


No.  11,060. 

The  State  ex  rel.  A.  G.  Hootsbll  vs.  L.  F.  Mason,  Sbcbetaby 

OF  State. 

The  duties  of  tbe  Secretary  of  State  in  promulgating  the  returns  of  election  are 
purely  and  excluslTely  ministerial  under  the  election  laws  of  this  State. 

The  consolidated  return  of  votes,  certified  to  as  correct  by  the  clerk  of  court  and 
forwarded  to  the  Secretary  of  State  by  the  returning  officer,  is  the  official 
retam,  and  the  secretary  must  promulgate  from  the  face  of  the  returns, 
although  it  Is  unaccompanied  by  the  tally  sheets. 

He  has  no  discretion  whatever  to  question  the  accuracy  of  the  clerk's  certificate, 
to  vary  or  to  contradict  it,  but  must  promulgate  from  the  official  consolidated 
return,  certified  to  as  correct  by  the  clerk,  just  as  the  returning  officer  certifies 
as  correct  in  his  return  from  the  tally  sheets,  taking  them  as  they  come  from  the 
commissioners  of  election,  without  authority  to  change  a  name  or  a  figure,  or 
In  any  way  to  change  the  result. 

APPEAL  from  the  Seventeenth  District  Ooort,  Parish  of  East 
Baton  Roage.     Buckner,  J. 


John  8.  Boatner^  C.  C.  Bird  and  Henderaony  Spencer  A  Fenner  for 
Plaintiff  and  Appellee  cited:  38  Ohio  603;  32  An.  584;  32  An.  177; 
Amer.  and  Eng.  Enc.  Law,  Vol.  6,  pp.  311,  312;  20  Pick.  495;  10 
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Pick.  244;  65  Mo.  480;  High  Ex.  Remedies,  p.  60,  2d  ed.,  Sec. 
66;  McCreary  on  Elections,  8d  ed.,  p.  251  Sec.  877;  Wait's  Actions 
and  Defences,  Vol  4,  p.  869. 


Jf.  J.  Cunningham,  Attorney  General,  and  Keman  A  Laycock  for 
Defendant  and  Appellant: 

1.  Bach  of  the  three  departmeats  of  goverDmeDt  are  distinct,  co-ordinate  and  of 
equal  dignity;  and  the  executive  department,  of  which  the  Secretary  of  State 
is  a  part,  Is  independent  of  the  control  of  the  Judiciary.  Constitution,  Arts.  14, 
16  and  58;  State  ex  rel.,  etc.,  vs.  Doherty,  25  Ah.  120. 

B.  The  Secretary  of  State  has  the  discretion  to  determine  what  constitutes  a  Valid 
return;  or,  at  least,  whether  a  return  is  In  due  form  and  made  by  the  proper 
officer,  and  whether  the  same  is  entitled  to  full  faith  and  credit.  Act  No.  58  of 
1877,  Sec.  39,  amended  by  Act  No.  101  of  1S82,  Sec.  6;  State  ex  rel.,  etc..  Water 
Works  Co.  vs.  Deslonde,  27  An.  78;  State  ex  rel.  Blackman  vs.  Strong,  82  An.  177; 
State  ex  rel.  Barbin  ys.  Strong,  32  An.  585. 


On  Motion  to  Dibiciss. 

The  opinion  of  the  Ooart  was  delivered  by 

McEnebt,  J.  The  appellee  moves  to  dismiss  the  appeal  on  the 
g^onnd  that  the  transcript  is  incomplete ;  that  documents  marked 
ABO  and  F  were  offered,  received  and  filed  in  evidence ;  that  by 
agreement  of  counsel  said  documents  were  to  come  up  in  the  original 
as  part  of  the  transcript,  and  were  not  to  be  copied  in  it ;  that  the 
record  was  made  without  the  said  documentary  evidence  being 
included  therein,  but  attached  thereto  in  accordance  with  said 
agreement,  which  is  copied  in  the  transcript;  that  the  said  papers 
were  thus  delivered  by  the  clerk  of  the  court  to  the  attorney  repre- 
senting appellant,  and  not  filed  with  the  transcript,  but  in  this  court. 
The  agreement  is  as  follows : 

''  It  is  agreed  between  counsel  that  in  case  of  appeal  all  docu- 
ments offered  either  by  defendant  or  relator  shall  not  be  copied  in 
the  record,  but  the  same  shall  be  attached  to  the  record  in  the 
original,  and  shall  go  up  in  that  form." 

The  documents  referred  to  were  a  part  of  the  public  archives  of 
the  office  of  Secretary  of  State.  They  were,  we  presume,  returned 
to  their  proper  place  of  deposit  in  his  office  after  the  trial  in  the 
lower  court  by  the  clerk  of  court.  They  were  filed  in  this  court, 
accompanied  by  an  official  statement  of  the  Secretary  of  State,  that 
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they  had  remained  in  kis  office,  as  he  understood,  by  consent  of  both 
parties. 

The  failnre  to  file  them  is  not  attrlbntable  to  appellant. 

The  motion  to  dismiss  is  denied. 

On  the  Merits. 

This  is  a  proceeding  by  mandamus  to  compel  the  respondent 
Secretary  of  State  '<to  canvass  and  compile  and  promulgate  the 
returns  of  election  of  the  parish  of  Concordia  from  the  legal  returns 
of  said  returning  officer  and  the  official  legal  tally  sheets  in  his  office, 
and  that  he  be  commanded  to  leave  out  and  disregard  in  his  canvass 
and  promulgation  the  pretended  votes  as  appears  by  the  certifi- 
cates, affidavits,  etc.,  of  the  commissioners  to  have  been  cast  at 
wards  3,  8  and  10  in  said  parish." 

It  appears  from  the  record  that  at  the  recent  general  election  the 
boxes  and  tally  sheets  in  these  wards  were  destroyed,  and  never 
reached  the  returning  officer,  and  were  not  deposited,  as  the  law 
directs,  with  the  clerk  of  court. 

The  returning  officer,  however,  made  up  his  return  and  forwarded 
the  same  to  the  Secretary  of  State.  From  these  wards  the  returns 
were  undoubtedly  tabulated  from  affidavits  of  the  commissioners  of 
election,  showing  what  was  the  real  and  actual  vote  cast. 

If  the  Secretary  of  State  should  intend  to  make  these  affidavits, 
certiacate  land  statements  of  the  commissioners  the  return  upon 
which  he  based  his  promulgation  of  the  election,  there  is  no  doubt 
but  that  this  action  would  be  unwarranted  and  illegal,  and  the  writ 
of  mandamu8  would  issue  peremptorily  confining  him  within  the 
limits  of  his  duty  to  promulgate  the  returns  as  forwarded  by  the 
returning  officer. 

» 

The  duties  of  the  Secretary  of  State  under  the  election  law  of  this 
State  are  purely  and  exclusively  ministerial,  and  he  has  no  power, 
authority  or  discretion  to  go  outside  of,  beyond  or  behind  the  official 
returns,  properly  certified  to  as  being  correct  by  the  clerk  of  court. 
State  ex  rel.  Barbln  vs.  Secretary  of  State,  32  An.  584. 

What  is  the  return  from  which  he  promulgates  the  result  of  the 
election  ? 

This,  we  think,  is  answered  in  the  plain  textual  provisions  of  Sec. 
2  of  Act  99  of  1878,  which  is  as  follows : 


1068  SUPREME  COURT  OF  LOUISIANA. 

State  ex  rel.  Hootsell  yb.  Secretary  of  State. 

^'  That  it  shall  be  the  daty  of  the  retaming  officer  of  each  pariBh 
to  make  out  triplicate  returns,  to  be  certified  by  the  clerk  of 
court  in  whose  office  the  ballot  boxes  are  deposited  to  be  cor- 
rect. 

**  He  will  forward  one  of  the  returns,  and  the  tally  list  from  which 
it  is  made,  immediately  by  mail  to  the  Secretary  of  State ;  he  shall 
deliver  the  other  two  to  the  clerk  of  the  court,  who  will  immediately 
forward  one  of  them  to  the  Secretary  of  State,  and  shall  file  and  pre- 
serve the  other  one  in  his  office." 

The  tally  sheet  which  accompanies  the  return  is  evidently  intended 
as  a  check  upon  the  returning  officer,  and  to  contradict  him  if  he 
makes  a  false  return.  The  two  returns,  which  he  is  required  to 
forward  to  the  clerk  of  the  court,  are  not  accompanied  by  the  tally 
sheets,  as  the  clerk  already  has  them  in  his  office  and  can  readily 
verify  the  tabulated  statement  of  the  returning  officer. 

The  return  forwarded  by  the  clerk  to  the  Secretary  of  State  is  also 
intended  as  an  additional  safeguard  against  the  corrupt  conduct  of 
the  returning  officer,  and  to  preserve  evidence  against  him,  in  case 
it  is  necessary  to  question  the  accuracy  of  his  official  statement  to 
the  Secretary  af  State. 

The  ''  return  "  is  the  consolidated  statement  of  votes  made  by  the 
returning  officer  to  the  Secretary  of  State.  From  this  consolidated 
statement  it  is  the  duty  of  the  Secretary  of  State  to  make  his  official 
promulgation  of  the  election.  He  has  no  discretion  whatever  to 
question  the  return,  to  vary  or  contradict  it,  but  must  promulgate 
from  the  official  consolidated  return,  certified  to  as  correct  by  the 
clerk,  just  as  the  returning  officer  must  make  his  consolidated  returns 
from  the  tally  sheets,  taking  them  as  they  come  to  him,  without  the 
power  or  authority,  to  change  a  name  or  a  figure,  or  in  any  way  to 
change  the  result.     Sec.  6,  Act  101  of  1882. 

In  the  record  there  is  a  complete  consolidated  return  certified  to 
by  the  clerk  of  court,  as  being  correct,  forwarded  by  the  returning 
officer  to  the  Secretary  of  State.  It  was  unaccompanied  by  the  tally 
sheets,  but  this  did  not  destroy  its  effect,  as  the  official  return  of  the 
returning  officer  of  Concordia  parish.  The  tally  sheets  are  vouchers 
or  evidence  of  its  correctness,  but  in  the  absence  of  these  the  Sec- 
retary of  State  must  take  the  return  as  correct,  when  certified  to 
by  th  clerk. 
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This  certificate  is  essential  to  its  completeness,  without  which 
there  conld  be  no  official  return,  as  it  is  a  part  of  it. 

The  certificate  accompanying  and  attached  to  the  consolidated 
statement  of  votes  is  as  follows : 


State  of  Louisiana, 
**  Parish  of  Concordia 


**  I  do  hereby  certify  that  the  above  and  foregoing  is  a  true  and 
correct  compilation  of  the  votes  cast  at  the  general  election  of  April 
19,  1892,  as  appears  from  the  commissioners'  retorns  filed  in  my 
office. 

*'  In  testimony  whereof  witness  my  official  signature  and  seal  of 
office  this  6th  day  of  May,  1892. 

"  W.  F.  Shields,  Clerk  Ninth  District  Ckmrt.'' 

This  return  was  first  received  without  the  above  certificate,  but 
was  forwarded  to  Concordia  parish  by  the  Secretary  of  State,  and 
returned  with  the  clerk's  certificate  and  thus  completed. 

The  respondent  secretary  has  no'  authority  to  go  behind  this 
return  and  inquire  into  the  truth  or  falsity  of  the  certificate. 

His  promulgation  must  be  made  from  the  face  of  the  return. 

^'All  irregularities  in  election,  resulting  from  fraud,  violence  or 
other  cause  are  to  be  corrected,  not  by  the  Secretary  of  State,  but 
by  the  proper  proceeding  before  the  court."  State  ex  rel.  Babin  vs. 
Secretary  of  State,  32  An.  584. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered that  the  rule  granted  herein  be  discharged,  and  the  relief 
prayed  for  by  relator  be  denied,  the  relator  to  pay  all  costs. 


No.  11,048.  ts  '§g| 

The  Canal  &  Claiborne  Railroad  Company  vs.  The  St.  Charles 

Street  Railroad  Company. 

The  St.  Charles  Screet  Railroad  Oompany  and  the  Canal  &  Claiborne  Streets  Kail- 
road  Company,  two  corporations  organized  under  the  general  laws  of  the  State, 
each  holding  assignable  street  railway  franchises,  entered  into  a  contract  (each 
acting  for  itself,  its  snocessors  and  assigns)  by  which  the  first  agreed  to  pay  to 
the  second,  as  a  consideration  for  authorizing|it  to  run  its  oars  over  its  track, 
four  cents  per  mile  for  each  and  every  mile  traveled  by  each  and  every  car  run 
over  its  track,  said  agreement  to  last  during  the  term  of  the  charters  granted 
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totbesaid  retpectiye  corporations,  or  of  any  extension  of  said  cbarter»  pro- 
Tided  that  In  case  the  first  company  shall  cease  to  nse  the  privileges  granted  to 
it  in  the  contract,  then  and  in  that  case  the  agreement  shall  be  ended. 
Held: 

1.  That  where  the  first  company  is  in  undisturbed  possession  of  the  right,  exer- 
cising  and  enjoying  It  every  day,  it  can  not  release  Itself  from  its  contract  obli- 
gations on  the  claim  that  the  agreement  was  uHra  virts  of  the  powers  of  Its  offi- 
cers. 

If  there  be  any  legal  objections  to  the  contract  they  must  be  set  up  under  other 
conditions,  and  in  a  different  manner. 

2.  Where,  under  such  a  contract,  the  Canal  A  Claiborne  Streets  Railroad  Company 
conveys  all  Its  rights,  property  and  franchises,  specially  including  therein  its 
rights  under  the  agreement  mentioned,  to  the  Canal  A  Claiborne  Company, 
which  assumes  all  the  obligations  of  the  former  under  the  agreement,  there  la 
nothing  in  the  assignment  of  which  the  first  company  can  complain. 

8.  The  Canal  A  Claiborne  Railroad  Company  having  been  organized  by  the  stock- 
holders of  the  Canal  A  Claiborne  Streets  Railroad  Company,  and  for  the  express 
purpose  of  acquiring  all  the  rights,  property  and  franchises  of  the  old  company* 
and  assuming  all  its  obligations,  and  the  old  company  having  postponed  Its 
dissolution  until  after  such  transfer  and  assumpsit  should  have  been  made 
the  new  company,  for  the  purpose  of  the  contract  declared  on  In  this  case,  was 
merely  the  old  company  reorganised  under  a  new  name. 

4.  The  city  of  New  Orleans  has  at  all  times  recognized  the  right  of  the  Canal  A 
Claiborne  Streets  Railroad  Company  to  remuneration  for  the  use  of  its  tracks 
by  other  companies,  and  the  right  of  the  companies  inter  se  to  fix  the  value  of 
that  right,  and  the  dealings  between  the  City  and  the  St.  Charles  Street  Railroad 
Company  have  all  been  subordinated  to  that  right,  and  by  way  of  affirmance, 
not  destruction  thereof. 

APPEAL  from  the  Civil  District  Ooort  for  the  Parish  of  Orleans. 
Vaorhie$,  J. 


J.  R,  Beckwith  tor  Plaintiff  and  Appellee : 

1.  Under  the  Constitution  of  1879,  private  property  can  not  be  taken  or  damaged 
for  any  public  use  until  full  compensation  is  made.  Constitution  1879,  Article 
156;  Griffin  vs.  R.  R.  Co.,  41  An.  808;  Cooley,  Const.  Lim.  680,  681  (note) ;  Chicago 
vs.  Taylor;  125  U.  S.  161, 170;  Railroad  Co.  vs.  Ayers,  106  111.  518. 

2.  When  any  individual  or  corporation  is  to  be  divested  of  property  for  any  pub- 
lic use,  against  the  will  of  the  party  to  be  divested,  a  strict  compliance  with  the 
law  providing  for  expropriation,  and  the  conditions  precedent  to  taking  the 
property,  must  be  strictly  complied  with,  or  title  and  rights  arc  not  divested, 
and  the  party  claiming  to  have  divested  any  one  of  property  and  right  must 
affirmatively  show  full  compliance.  Cooley  on  Const.  LIm.,  528;  Gillen  vs.  R.  R. 
Co.,  113  III.  1;  Stanford  vs.  Warn,  27  Cal.  171;  Nlcholls  vs.  Bridgeport,  23  Conn. 
189;  Jadson  vs.  Bridgeport,  25  Conn.  428 ;  People  vs.  Brighton,  20  Mich.  57;  Canal 
A  Claiborne  R.  R.  Co.  vs.  The  Orleans  R.  R.  Co.,  44  An.  64. 

a.  The  grant  of  street  railway  franchise  under  which  the  plaintiff,  the  Canal  A 
Claiborne  Railroad  Company,  Is  now  operating  its  road  on  Canal  street,  con- 
tains no  condition  or  limitation  of  the  grant,  by  which  the  city  of  New  Orleans 
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can  grant  other  railway  companies  lawful  right  to  run  their  cars  on  that 
company's  track  on  Canal  street,  without  the  consent  of  the  Canal  and  Clai- 
borne Ballway  Company  first  given  and  obtained. 


Harry  H.  Hall  for  Defendant  and  Appellant: 

1.  A  contract  made  by  Its  express  provlFlons  to  endure  during  the  term  of  the 
charters  of  the  contracting  parties  ends  with  the  expiration  of  one  of  said 
charters. 

a.  Where  one  company  uses  the  line  of  another  company,  made  a  trunk  line  by 
municipal  Older  and  Its  contract  with  the  city,  and  this  use  Is  ordered  by  the 
city,  and  where,  under  a  contract  to  pay  wheelage,  the  company  thus  author- 
ized used  said  trunk  line,  upon  th3  termination  of  Its  contract  It  does  not 
become  a  trespasser,  but  may  continue  the  use  of  said  trunk  line  upon  paying 
the  compensation  provided  by  the  franchises  of  the  original  occupant.  41  An. 
563. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLs,  O.  J.  PlaintifP'8  petition  is  to  the  effect  that  on  and  before 
the  26th  of  July,  1870,  the  Oanal  &  Olaiborne  Street  Railroad  Com- 
pany, a  Louisiana  corporation,  was  the  owner  of  a  street  railway  on 
Canal  street  in  the  city  of  New  Orleans,  with  full  right  to  have, 
maintain  and  operate  the  same,  gpranted  to  and  confirmed  to  said 
company  by  the  city  of  New  Orleans. 

That  the  defendant  at  that  time  was  in  possession  of  a  grant  or 
right  to  maintain  and  operate  a  street  railway  on  other  streets,  par- 
ticularly on  St.  Oharles,  Carondelet,  Dryades,  Rampart  and  other 
streets,  and  claims  to  have  and  possess  such  right  down  to  the  present 
time  under  divers  grants  from  the  city  of  New  Orleans  and  has  con- 
tinuously operated  the  same. 

That  on  the  26th  of  July,  1870,  the  defendant,  desiring  to  connect 
its  several  lines  of  railwav  or  the  service  on  its  various  lines  on 
different  streets,  made  application  to  the  Oanal  &  Claiborne  Streets 
Railroad  Company  for  permission  to  use  or  employ  a  portion  of  the 
railway  track  ef  that  company  on  Canal  street  for  that  purpose,  so 
that  defendant's  track  connected  with  said  tracks  on  Canal  street  by 
proper  connections  would  enable  defendant  to  run  its  cars  from  its 
lines  on  the  various  streets  over  its  system  of  tracks  above  Canal 
street,  passing  up  one  line  and  down  another  of  its  lines,  a  matter  of 
great  convenience  and  economy  to  the  defendant. 
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That  to  accomplish  that  object  the  defendant  entered  into  a  nego- 
tiation with  the  owner  of  said  tracks  on  Canal  street,  resulting  in  tne 
execution  of  a  notarial  act  of  agreement  between  the  said  railroad 
companies. 

That  in  said  contract  the  defendant,  for  itself,  it  successors  and 
assigns,  entered  into  an  obligation  with  the  Canal  &  Claiborne 
Street  Railroad  Company  and  its  successors  and  assigns  to  pay  4 
cents  per  mile  for  each  and  every  mile  traveled  by  each  and  every 
car  run  by  the  defendant  on  said  track  on  Canal  street  from  Ram- 
part to  St.  Charles  street. 

That  it  was  stipulated  and  agreed  that  the  contract  should  con- 
tinue 0nd  be  in  force  and  effect  during  the  term  of  the  charter 
granted  to  said  respective  companies,  and  for  and  during  any  exten- 
sion thereof  and  while  the  defendant  continued  to  run  its  cars  on 
said  track  on  Canal  street. 

That,  as  soon  as  said  contract  was  entered  into,  defendant  com- 
menced running  its  cars  on  said  track  and  made  payment  up  to  the 
month  of  June,  1887,  but  from  that  date  has  refused  to  pay  any  sum 
whatever  for  the  use  of  said  track,  and  although  still  running  its  cars 
over  the  same  has  refused  to  pay  therefor,  and  has  in  all  respects 
made  default  on  said  contract. 

That  there  is  due  to  the  plaintiff,  under  the  contract,  the  sum  of 
$60  for  each  and  every  one  of  the  months  that  elapsed  from  the  end 
of  June,  1887,  up  to  the  end  of  April,  1890,  soon  after  which  time 
the  present  suit  was  instituted. 

That  on  the  8th  of  May,  1887,  the  granc  of  franchise  to  construct 
and  operate  its  street  railway,  before  that  time  vested  in  the  Canal 
&  Claiborne  Streets  Railway  Company,  expired  by  limitation,  but  the 
said  company  still  owned  the  tracks,  roadway  and  structure  of  said 
railway,  the  city  of  New  Orleans  never  having  acquired  the  same  by 
purchase  or  payment  of  the  appraised  value  thereof ;  but  on  the  13th 
December,  1887,  the  city  of  New  Orleans  for  a  valuable  consideration 
again  granted  the  said  company  further  right  to  have  and  operate  its 
said  street  railways  for  the  additional  term  of  twehty-five  years, 
said  term  commencing  to  run  from  the  date  of  the  expiration  of  the 
former  grant  (8th  May,  1887),  so  that  the  two  grants  make  continu- 
ous right  without  interval. 

That  after  said  grant  had  vested  in  and  become  the  property  of  the 
said  corporation  it  sold  and  transferred  to  the  plaintiff  corporation. 
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tbe  Oanal  &  Claiborne  Railroad  Company,  all  of  its  right,  title  and 
interest  in  and  to  said  franchise  railway  and  all  of  its  property  and 
assets  whatsoever,  and  aU  demands  under  and  by  virtue  of  said  con- 
tract with  the  defendant,  and  thereby  the  plaintiff  became  entitled  to 
enforce  the  same. 

That  the  defendant  has  no  right  to  run  its  cars  over  the  track  of 
plaintiff,  except  under  and  by  the  terms  of  said  contract,  and  by ' 
reasoj  thereof  and  that  in  the  premises  it  has  become  indebted 
to  plaintiff  in  the  sum  of  $2040  up  to  the  end  of  April,  1890,  for 
'Which  sum  with  interest  from  judicial  demand  it  prayed  judgment, 
reserving  its  right  of  action  for  all  sums  of  money  that  may  become 
due  under  said  contract  after  the  end  of  April,  1890. 

The  defendant's  answer  admits  the  contract  of  26th  July,  1870,  but 
avers  that  said  contract,  in  so  far  as  it  purported  to  impose  for  an 
indefinite  t^'me  upon  it  the  obligation  of  paying  the  excessive 
charges  as  therein  set  out,  was  beyond  the  power  of  defendant's  of- 
ficers and  ultra  vires. 

It  admits  that  if  it  be  liable  as  set  out  in  plaintiff's  petition,  the 
amount  stated  of  $2040  is  a  correct  statement  of  the  same,  but  it 
denies  that  defendant  is  so  liable. 

It  avers  that  prior  to  the  26th  July,  1870,  Louis  Surgi,  city  sur- 
veyor, under  instructions  of  the  Council  of  New  Orleans,  prepared 
a  plan  for  a  trunk  railroad  for  the  line  of  street  cars  on  Canal  street ; 
that  the  line  of  plaintiff  (for  the  use  of  which  it  sues  the  defendant 
herein)  was  a  part  of  said  trunk  railroad,  as  desigi^ated  by  said  plan ; 
that  in  the  contracts  for  right  of  way  made  between  the  city  of  New 
Orleans  and  plaintiff  it  was  expressly  stipulated  that  said  line  of 
plaintiff's  road  should  be  used  for  trunk  lines  of  the  various  street 
railroads  running  on  Canal  street  upon  payment  by  the  railroad  com- 
panies so  usin^  plaintiff's  line  of  a  just  and  reasonable  compensation 
therefor. 

That  under  its  police  power  the  city  had  the  unqualified  right  to 
compel  defendant  to  use  said  trunk  lines  and  did  so  compel  it; 
that  therefore  the  stipulation  in  said  contract  for  four  cents  per  mile 
for  each  car,  in  so  far  as  it  exceeds  defendant's  proportionate  part 
of  the  construction  and  operation  of  said  road,  was  without  con- 
sideration. 
That  on  April  11,  1881,  by  virtue  of  Ordinance  6971  (A.  S.),  the 
68 
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city  of  New  Orleans  gpranted  defendant  a  new  franchise  and  right  to 
pass  over  said  line  on  Canal  street. 

That  in  1886  the  charter  of  the  Canal  &  Claiborne  Streets  Rail- 
road Company  expired,  thereby  putting  an  end  to  said  contract. 

That  on  July  22,  1887,  defendant  notified  plaintiff  that  it  would 
no  longer  pay  4  cents  per  mile  provided  in  said  contract  but  ex- 
pressed its  readiness  to  pay  a  fair  proportion  of  the  cost  of  con- 
struction and  operation  of  said  line,  in  maintaining  the  same,  and 
that  it  is  liable  for  no  more. 

It  prayed  that  plaintiff's  demand  be  rejected  and  that  defendant  be 
condemned  to  pay  only  such  just  and  proportionate  part  of  the  cost  of 
construction  and  maintenance  of  said  road  as  might  be  determined 
by  the  court. 

The  court  had  occasion  recently,  in  the  matter  of  the  Canal  & 
Claiborne  Railroad  Company  (the  plaintiff  herein)  vs.  the  Orleans 
Railroad  Company,  reported  in  44  An.  55,  to  examine  and  pass  upon 
a  contract  between  those  parties  which,  save  in  a  few  unimportant 
particulars,  is  identical  with  that  declared  upon  in  this  suit. 

Under  such  circumstances  it  would  be  naturally  expected  that  the 
construction  placed  upon  that  contract  would  be  adopted  for  the 
present  one,  but  the  defendant  most  strenuously  urges  that  in  the 
former  case  the  distinction  between  the  charter  of  a  corporation  and 
the  franchises  acquired  by  it  after  organization  was  not  sufficiently 
sharply  drawn  nor  the  point  sufficiently  pressed,  that  when  the 
Canal  &  Claiborne  Street  Railroad  Company  went,  as  it  did,  into 
liquidation  on  July  2,  1887,  the  contract  between  the  parties  of  July 
26,  1870,  terminated  under  its  express  terms. 

The  positions  taken  by  the  present  defendant  were  taken  in  the 
first  case  and  evidently  considered  by  the  court,  but  as  original 
propositions  submitted  to  us  we  hold  them  to  be  not  tenable. 

When  the  contracting  parties  to  the  contract  of  July  26, 1870,  met, 
they  met  to  deal  with  an  assignable  transmissible  right— each  of  the 
parties  was  expressly  contracting  for  itself,  its  successors  and  as- 
signs— neither  corporation  owed  its  origin  to  a  charter  granted  to  it, 
but  both  were  created  by  notarial  act  under  the  authority  of  a  gen- 
eral law  for  the  formation  of  corporations. 

The  defendant  was  anxious  to  acquire  the  right  to  run  its  cars  over 
the  track  owned  and  operated  by  the  Canal  &   Claiborne  Streets 
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Railroad  Company.  That  company  was  willing  to  grant  the  right  and 
to  bind  itself,  its  successors  and  its  assigns  that  it  should  be  held  to 
the  defendant  so  long  as  it  should  think  proper  to  avail  itself  of  the 
same. 

The  minds  of  both  united,  not  only  on  that  point  but  also  as  to  the 
value  of  the  right  so  conveyed  and  acquired.  The  contracting  par- 
ties, as  they  had  the  legal  right  to  do,  as  between  themselves,  settled 
the  consideration  to  be  paid. 

The  defendant  entered  at  once  upon  the  enjoyment  of  the  right 
w^hich  it  has  ever  since  possessed  and  exercised  undisturbed. 

The  plaintiff  company,  which  is  the  present  owner  of  the  track  on 
Canal  street,  is  not  only  bound  by  law  to  acknowledge  and  maintain 
the  right  of  the  defendant  but  its  action  in  bringing  this  suit,  would 
estop  it  from  contesting  it. 

The  city  of  New  Orleans,  in  whom,  according  to  defendant,  is 
vested  control  over  the  whole  matter  under  its  inherent  police  powers 
and  under  a  reservation  in  its  contract  with  the  Canal  &  Claiborne 
Streets  Railroad  Company,  has  not  only  not  manifested  a  disposition 
to  interfere  with  the  rights  of  these  parties  inter  ae,  but  everything  it 
has  done  since  has  been  by  wav  of  affirmance,  not  destruction. 

The  city  has  at  all  times  recognized  the  right  of  the  railroad  com- 
pany to  remuneration  for  the  use  of  its  road;  it  stands  perfectly  in- 
different as  to  what  the  amount  of  the  same  might  be,  and  has  never 
assumed  the  right  or  put  forward  a  claim  to  determine  that  matter, 
where  the  companies  have  between  themselves  agreed  upon  what 
a  fair  value  wa8. 

We  see  no  ground  upon  which  defendant  can  be  relieved  from  car- 
rying out  the  contract  which  it  has  made. 

In  the  actual  undisturbed  possession  of  the  right  conveyed  by  the 
contract — exercising  it  every  day — it  is  difficult  to  see  how  the  de- 
fendant can  plead  that  the  contract  was  ultra  vires;  besides  this  the 
contract  was  not  for  an  indefinite  time — its  duration  was  expressly 
provided  for.  If  there  be  any  legal  objection  to  the  contract  it  must 
be  set  up  under  {other  cojnditions  and  in  other  manner  than  it  has 
been  here. 

The  views  we  have  expressed  cover  the  whole  grounds,  we  thick, 
of  the  controversy  in  this  case ;  but  as  the  defendant  places  special 
reliance  upon  the  fact  already  alluded  to,  that  the  Canal  &  Claiborne 
Streets  Railroad  Company  went  into  liquidation  and  was  dissolved  on 
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the  2d  day  of  July,  1888,  and  claimB  that  that  fact  terminated  the  con- 
tract of  26th  Jaly ,  1870,  we  think  it  right  to  make  a  special  reference 
to  that  contention  and  to  say  that  in  our  opinion,  for  the  purposes  of 
this  contract,  the  Canal  &  Claiborne  Railroad  Co.  is  nothing  more 
than  the  Canal  &  Claiborne  Streets  Railroad  Co.,  re- organized  under 
a  new  name.  The  former  company  has  acquired  all  the  property, 
rights  and  franchises  of  the  latter  and  has  assumed  all  its  obliga- 
tions. 

The  avowed  purpose  of  the  old  company  in  g^^ing  into  liquidation 
was  to  turn  over  all  its  assets  and  rights,  and  also  all  its  obligations 
to  the  new  one,  and  its  dissolution  was  intentionally  postponed  to  a 
period  sabsequent  to  the  accomplishment  of  that  object — ^the  avowed 
purpose  of  the  creation  of  the  new  company  was  to  acquire  those 
rights  and  that  property  and  to  assume  these  obligations. 

The  members  of  the  Canal  &  Claiborne  Railroad  Company  were  the 
stockholders  of  the  Canal  &  Claiborne  Streets  Railroad  Company. 
There  is  no  claim  or  pretension  that  the  defendant  has  suffered  or 
will  suffer  financially  or  otherwise  by  the  change,  and  it  would  be 
subordinating  substance  to  technicality  were  we  to  hold  that  defend- 
ant has  been  released  from  its  contract  obligations  by  reason  of  it. 
We  say  this  upon  the  assumption  that  the  continued  existence  of  the 
old  company  entered  as  a  factor  in  determining  the  rights  of  the 
parties  in  this  case.  See  Day  et  al.  vs.  Worcester  &  N.  R.  R.  Co., 
23  N.  E.  Rep.  824;  21  N.  E.  Rep.  864;  26  N.  E.  Rep.  976. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  lower  court  be  and  the  same  is 
hereby  affirmed. 

Judgment  affirmed. 


No.  11,081. 
Succession  op  Henry  T.  Vennard. 

1.  The  law  Axes  the  domicil  of  minors  and  attaches  It  to  the  domlcll  of  their 
father,  or  mother,  or  tutor,  and,  in  case  of  the  death  of  these,  to  the  place  of 
their  last  domicil. 

2.  Minors  are  incapable,  by  their  own  acts  to  change  their  legal  domicil. 

3.  The  appointment  of  tutors  belongs  to  courts  of  the  minor's  domicil,  and 
courts  of  this  State  can  attach  no  validity  to  appointments  made  by  courts  of 

*      other  States  of  guardians  to  minors  domiciled  In  this  State. 
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4.  The  appellant  In  this  case  haTlng  appeared  In  no  other  capacity  than  as  alleged 
foreign  KQAi'dlan,  and  haying  asked  no  other  relief  than  to  be  recognized  as 
such,  the  decision  denying  that  capacity  obliterates  him  as  a  party,  and  ex- 
hausts all  his  rights  or  Interest  as  appellant.  He  can  not  be  heard  to  urge  ob- 
jections to  a  Judgment  appointing  a  tutor  In  a  proceeding  to  which  he  was  not 
a  party  and  In  which  he  raised  no  Issue.  If,  as  an  indiyidual  and  third  person, 
he  could  claim  the  right  to  appeal,  he  must  comply  with  the  rules  regulating 
appeals  by  third  persons  not  parties,  which  he  has  not  done. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 


J,  L.  Spearing  for  the  Tator,  Appellee  : 

A  fblnor,  whose  parents  had  their  last  place  of  domioil  In  this  State,  retains  his 
domlcU  here  after  their  death,  notwithstanding  the  removal  of  the  minor  to 
another  State.    19  An.  499. 

Only  the  court  of  the  domlcll  of  the  minor  can  appoint  a  tutor  to  the  minor.  18  An. 
266;  B.  C.  C.  307;  19  An.  499 

A  minor  can  not,  of  his  own  accord,  change  his  domlcll.  Story  on  (/'onflict  of 
Laws,  Sec.  46;  American  and  English  Encyc.  of  Law,  Vol.  6,  p.  866,  and  au- 
thorities; B.  C.  O.  38,  ei  ieq. 

Courts  of  this  State  will  not  reoogn  izo  the  appointment  of  a  guardian,  by  the  courts 
of  another  State,  to  a  minor  who  has  his  domlcili  In  this  State,  but  will  treat 
such  an  appointment  as  a  nullity.    19  An.  499;  13  An.  266. 

The  appointment  of  a  tutor  to  a  minor,  both  of  whose  parents  are  dead,  will  be 
made  by  the  Judge  of  probate  of  their  last  place  of  domlcll,  if  they  had  one, 
or  If  they  had  no  domicil,  of  that  of  the  minor's  nearest  relations.  C.  P.  944 
and  946;  19  An.  499;  13  An.  266. 


W.  8,  Benedict  and  H,  C,  Ckige  contra : 

1.  Under  Art.  130  of  the  Constitution  of  1879  the  division  seized  of  Jurisdiction  by 
allotment  has  sole  and  exclusive  Jurisdiction  to  the  final  ending  of  the  case. 

a.  When  a  succession  involving  a  tutorship  Is  allotted  to  a  division,  no  other 
division  has  any  right  or  Jurisdiction  to  appoint  a  dative  tutor.    19  An.  499. 


The  opinion  of  the  court  was  delivered  by 

Fennsb,  J.  This  is  a  controversy  as  to  the  tutorship  of  the  minor, 
Henry  V.  Smith,  the  son  of  Francis  C.  and  Alice  M.  Smith,  residents 
-of  the  city  of  New  Orleans. 

Francis  C.  Smith  died  in  1884,  leaving  this  minor  son  as  his  sole 
heir.  His  succession  was  opened  in  the  Civil  District  Court,  and 
was  allotted  to  Division  C,  and  in  that  proceeding,  the  mother  Alice 
•O.  Smith,  appeared  and  was  qualified  as  natural  tutrix,  with  Henry 
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T.   Vennard,   grandfather  of  the  minor,  as  under-tator,  under  an 
inventory  showing  a  small  estate  appraised  at  $877.80. 

The  natural  tutrix  subsequently  died,  and  the  minor  was  then  sent 
to  an  aunt  in  Melrose,  Mass.,  *^  for  the  purpose ''  (as  stated  in  the 
admitted  facts)  '^  of  receiving  a  proper  education,  and  being  under 
proper  moral  training." 

No  new  tutor  was  appointed  to  the  minor. 

In  1862  the  grandfather  and  under- tutor,  Henry  T.  Vennard,  died, 
leaving  a  large  estate,  in  which  the  interest  of  the  minor,  as  one  of 
his  heirs,  was  appraised  at  $56,049.63. 

The  succession  of  the  grandfather  was  opened  in  the  Civil  District 
Court,  and  was  allotted  to  Division  B  of  that  court.  • 

The  minor- was  thus  left  without  either  a  tutor  or  under- tutor,  and 
the  bulk  of  his  estate  was  embraced  in  the  succession  of  his  grand- 
father, under  administration  in  Division  B. 

No  proceedings  were  taken  to  fill  the  vacancy  in  Division  C,  where 
the  original  tutorship  v^as  opened;  but  George  H.  Vennard,  maternal 
uncle  of  the  minor,  filed  an  application  for  dative  tutorship  in  the 
succession  of  the  grandfather  before  Division  B. 

The  nsual  formalities  were  fulfilled,  an  inventory  of  the  minor's 
estate  was  taken,  and  a  family  meeting  was  held,  which  recommended 
the  appointment  of  the  applicant. 

While  this  application  was  pending.  Dr.  Julius  S.  Clark,  of  Mass- 
achusetts, presented  a  petition  in  the  same  proceeding  and  before 
the  same  Division  B,  exhibiting  letters  of  guardianship  which  had 
been  issued  by  the  Probate  Court  of  Middlesex  county,  Mass.,  where 
the  minor  remained  under  charge  of  his  aunt,  and  praying  to  be 
recognized  as  such  under  the  law  of  this  State  relative  to  foreign 
guardians. 

Dr.  Clark  did  not  appear  by  way  of  opposition  to  the  application 
of  Geo.  H.  Vennard  for  tutorship,  but  the  latter  did  appear  and  file 
an  exception  to  the  petition  of  the  guardian,  on  the  grounds  that  it 
exhibited  no  cause  of  action,  and  no  legal  authority  to  represent  the 
minor. 

The  matters  seem  to  have  been  tried  and  submitted  together  on 
evidence  adduced  by  both  parties,  and  judgment  was  rendered  re- 
fusing to  recogpiize  the  Massachusetts  guardian,  and  appointing 
George  H.  Vennard  as  tutor,  from  which  judgment  the  guardian 
appeals. 
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The  correctness  of  the  judgment  on  the  merits  of  Clark's  applica- 
tion does  not  admit  of  serious  controversy. 

The  textual  provisions  of  our  codes  fix  the  domlcil  of  the  minor 
at  the  domicil  of  his  father,  mother  or  tutor.  R.  C.  C,  Art.  39. 
The  father,  mother  and  tutor  of  this  minor  never  had  any  other 
domicil  than  this  city.  These  provisions  further  direct  that  the  ap- 
pointment of  tutors  belongs  to  the  judge  of  the  domicil  of  the  father 
or  mother,  if  either  is  living,  or  if  dead,  to  the  judge  of  their  last 
place  of  domicil.   Rev.  C.  C,  Art.  307;  C.  P.,  Arts.  944,  946. 

The  law  fixes  the  domicil  of  minors  and  attaches  it  to  that  of  their 
parents  or  tutors.  Minors  are  incapable,  by  any  act  of  their  own,  to 
change  their  domicil. 

The  instant  case  runs  on  all  fours  with  that  of  Succession  of 
Stephens,  19  An.  499,  where  after  the  death  of  the  parents  who  were 
domiciled  here,  and  after  the  death  of  the  tutor  who  had  been  ap- 
pointed here,  the  minors  were  removed  to  another  State  by  their 
nearest  relations,  who  had  themselves  appointed  guardians  in  said 
State,  and  then  applied  to  the  court  here  to  be  recognized  as  such. 
This  court  rejected  the  application  on  the  grounds  that  the  removal 
of  the  minors  did  not  change  their  domicil,  and  that  no  court  other 
than  that  of  the  domicil  had  power  to  appoint  a  tutor  or  guardian. 
See  also  Sue.  Shaw,  13  An.  266;  Story's  Conf.  of  Laws,  Sec.  46;  5 
Am.  and  Eng.  Ency.  of  Law,  p.  866. 

In  the  succession  of  Shaw,  just  cited,  the  court  weightily  said: 

*^  With  all  the  respect  which  we  entertain  for  the  acts  of  the  au- 
thorities in  our  sister  States,  we  can  never  admit  the  least  validity  in 
the  appointinen.t  of  a  guardian  by  the  courts  of  another  State  to  a 
minor  whose  domicil  is  here.  As  a  consequence,  in  virtue  of  such 
foreign  appointment,  such  supposed  guardian  can  not  stand  in  judg- 
ment nor  exercise  any  right  in  our  courts  in  reference  to  the  minor 
which  any  other  stranger  could  not  exercise." 

The  judgment  appealed  from  is  a  double  one :  first,  rejecting  the 
application  of  the  foreign  guardian ;  second,  appointing  Vennard  as 
tutor. 

On  the  first  branch  we  consider  that  the  correctness  of  the  judg- 
ment is  conclusively  demonstrated,  and  this  conclusion,  as  we  think^ 
puts  an  end  to  the  rights  and  interest  of  the  appellant  in  this  appeal. 
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He  undertakes,  in  this  court,  to  attack  the  jadgment  appointing 
the  tutor,  on  the  ground  that  Division  B  of  the  Civil  District  Court 
was  without  jurisdiction  to  appoint  the  tutor. 

He  urged  no  such  objection  in  the  lower  court.  Not  only  so,  bat 
he  never  made  any  issue  of  any  kind  on  that  application,  and  can 
not  be  properly  considered  as  even  a  party  thereto.  The  applicant 
for  tutorship  had  complied  with  all  the  requirements  of  the  law ;  no 
opposition  had  been  or  was  ever  filed  thereto,  and,  on  the  face  of 
the  papers,  nothing  stood  in  the  way  of  his  appointment  in  due 
course,  except  the  pendency  of  the  separate  and  independent  appli- 
cation by  the  foreign  guardian.  When  that  was  rejected,  under  the 
issues  before  the  court,  every  apparent  obstacle  to  the  appointment 
of  the  tutor  disappeared,  and,  naturally,  the  appointment  followed. 

Clark  never  appeared  in  any  other  capacity  than  as  foreign  guar- 
dian, and  never  claimed  any  other  relief  than  to  be  recognized  as 
such.  When  the  existence  of  that  capacity  was  negated  by  the 
decision  of  the  court  he  disappeared  as  a  party  to  the  cause,  unless, 
by  appeal,  he  could  reverse  that  judgment;  and  now,  that  decision 
having  been  affirmed,  his  obliteration  as  a  party  must  stand  good. 

His  right  as  appellant  is  exhausted  when  the  only  issue  tendered 
by  him,  or  in  which,  in  the  capacity  in  which  he  appeared,  he  had 
any  interest,  is  determined  adversely  to  him. 

If,  as  an  individual  or  third  person,  he  has  any  right  or  interest  to 
appeal  from  the  judgment  appointing  the  tutor,  he  must  conform  to 
the  rules  prescribed  for  appeals  by  third  persons  not  parties,  which 
he  has  not  done. 

While  not  meaning  to  cast  any  reflection  upon  the  validity  of  the 
judgment  appointing  the  tutor,  the  above  views  indicate  the  logical 
necessity  that  we  should  abstain  from  passing  thereon  on  the  pres- 
ent appeal. 

It  IS  therefore  adjudged  and  decreed  that  the  judgment  appealed 
from,  in  so  far  as  it  rejects  the  application  of  appellant  as  guardian, 
be  and  the  same  is  hereby  affirmed,  and  that,  in  other  respects,  the 
appeal  be  dismissed. 

Rehearing  refused. 
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No.  11,064. 

OiTiZBNS'  Bank  of  Louisiana  vs.  Maris  J.  Webrb  bt  al.  441081 

51  1200 

TUe  Sapreme  Court  will  not  order  the  execution  of  a  writ  In  dlsrefrftrd  of  an  ^\  1771 

injunction,  nor  Interfere  by  mandamus  witb  tbe  action  of  a  district  Judf(C  ~44~iuHi 

granting  an  order  of  Injunction  on  grounds  of  a  date  subsequent  to  the  rendi-  ^  ^^^ 

tlon  of  the  Judgment  enjoined  and  presenting  questions  against  pzoceed I ngs  L^  1^ 

under  the  writ  enjoined.  ~~ 

The  district  judge  exercised  a  discretion  vested  in  a  court  of  the  first  Instance. 

Mandamus  lies  to  compel  the  inferior  courts  to  exercise  a  discretion,  but  not  to 
control  that  discretion. 

A  PPLICATION  for  Mandamus. 


A 


St.  M.  Berault  and  Henry  C.  Miller  for  the  Relator: 
A  writ  issued  by  the  late  Twenty-second  Judicial  District  Court  for  the  seizure 
and  sale  of  property  In  the  parish  of  St.  James,  the  execution  of  the  writ 
having  been  suspended  for  years  by  an  injunction  dissolved  by  the  final  Judg- 
ment of  this  court  in  February,  IK^,  is,  under  the  mandate  of  this  court  dis- 
solving the  Injunction,  to  be  executed  by  the  Twentieth  Judicial  District  Court 
the  Jurisdiction  of  which,  under  the  changes  of  the  judicial  districts  made  since 
the  writ  issued,  now  embraces  the  parish  of  St.  James.  See  Acts  1890,  No.  69, 
p.  56;  Constitution  of  1879,  Art.  108;  State  vs.  Cheevers.  32  An.  649. 
When  the  mandate  of  this  court,  based  on  a  decree  dissolving  an  injunction 
against  a  writ  of  seizure  and  sale,  is  filed  in  the  lower  court,  the  mandate  Is  to 
be  executed,  and  this  court  will  enforce  that  execution ;  in  the  exercise  of  Its 
authority  to  compel  obedience  to  Its  decree,  this  court  necessarily  takes  Judi- 
cial notice  of  the  lower  court  and  of  the  sheriff  to  carry  the  mandate  of  this 
court  into  effect;  hence,  when  the  mandate  is  sought  to  be  obstructed  by  a 
fresh  injunction  which  challenges  the  capacity  of  the  Judge  and  sheriff  of  the 
lower  court,  this  court  will  from  its  Judicial  knowledge  determine  that  ques- 
tion, and  if  the  mandate  is  being  carried  into  effect  by  the  competent  court 
and  sheriff,  then,  this  court  will  treat  the  fresh  injunction  as  Improvldently 
issued,  and  a  breach  of  the  mandate,  and  will  compel  compliance  with  it,  by 
mandamus  ordering  the  lower  court  and  sheriff  to  proceed  with  the  seizure 
and  sale.  Code  of  Practice,  Arts.  829, 837,  838;  State  vs.  Judge,  20  An.  622;  Hayes 
vs.  Marsh,  11  La.  368;  Walker  vs.  VllUvaso,  23  An.  799. 


Roht,  O.  Dugui  for  the  Respondents : 

This  court  has  no  original  Jurisdiction. 

Mandamus  does  not  lie  to  compel  an  inferior  judge  to  rescind  or  revoke  an  injunc- 
tion which  he  has  granted  in  a  case  over  which  he  has  no  Jurisdiction.  38  An. 
31,  274,  558,  921 ;  40  An.  608. 

Inferior  courts  are  authorized  to  restrain  illegal  proceedings  under  writs  issued 
In  execution  of  judgments,  even  though  the  Judgments  may  have  been  ren- 
dered  by  this  court.    Ibid. 

When  parties  are  aggrieved  by  a  Judgment  refusing  to  permit  them  to  dissolve  an 
injanction  on  bond,  the  remedy  is  by  appeal,  not  by  prohibition.    36  An.  394. 
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A  rule  to  dissolTe  an  Injunction  on  bond  admits  the  validity  of  the  same  as  a  sub- 
flirting  injunction  (33  An.  760),  and  the  party  cast  can  not  ignore  the  judinnent 
and  affect  to  treat  the  injunction  as  an  absolute  nullity  so  as  to  obtain  relief  b^ 
mandamus.    ^  An.  558. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  plaintiff  obtained  executory  process  from  the 
Twenty -second  Judicial  District  Court  for  the  seizure  and  sale  of 
certain  property. 

The  writ  was  enjoined  on  a  number  of  grounds. 

The  injunction  was  dissolved  by  the  lower  court. 

On  appeal  to  this  court  the  judgment  was  affirmed. 

The  case  was  remanded  and  the  decree  filed  in  the  District 
Court. 

The  property  was  advertised  to  be  sold  under  the  writ  on  the  18th 
day  of  June,  1892. 

The  writ  was  again  enjoined  on  an  order  of  the  judge  of  the  Dis- 
trict Court,  and  a  bond  for  the  injunction  was  executed  in  com- 
pliance with  the  order. 

The  grounds  of  the  second  injunction  are  that  the  court  has  been 

abolished  under  the  authority  of  which  the  writ  of  seizure  and  sale 

issued,  and  that  its  judgments  and  writs  can  not  be  executed  by  the 

present  District  Court. 
That  the  sheriff  can  not  execute  any  writ  or  process  of  the  Twenty - 

second  Judicial  District  Court. 

That  the  advertisement  of  the  property  for  sale  does  not  set  forth 
the  name  or  title  of  any  existing  court. 

Plaintiff  moved  to  dissolve  the  injunction  sued  out  against  it  on 
bond  under  Art.  307  of  the  Code  of  Practice. 

The  motion  to  bond  was  dismissed  by  the  court. 

The  relator  prays  for  a  mandamus  directing  the  sheriff  to  proceed 
in  the  execution  of  the  writ  of  seizure  and  sale,  and  enjoining  the 
judge  of  the  lower  court  from  making  any  order  to  interfere  with  ohe 
execution. 

In  this  court  the  district  judge  and  the  defendant  have  filed  sep- 
arate answers  to  relator's  petition. 

The  judge,  in  his  answer,  states  that  he  granted  the  order  of  in* 
junction  on  a  petition,  in  legal  form,  and  an  affidavit  and  bond  ac* 
cording  to  law,  and  that  in  the  exercise  of  the  discretion  given  to 
him  by  law,  he  was  jostified  in  granting  the  order  of  injunction. 
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He  disclaims  any  Intention  to  disregard  the  authority  of  this  coart, 
and  he  avers  that  the  matters  and  things  set  np  in  the  present  suit, 
before  the  court  over  which  he  presides,  arose  after  the  institution 
of  the  first  suit,  and  in  consequence  were  not  part  of  the  issues  de- 
cided in  the  first  injunction  case. 

The  change  by  the  Legislature,  under  Act  69  of  1890,  of  the  judicial 
districts  of  the  State  so  that  the  parish  of  St.  James,  with  AscenMon 
and  Assumption,  constituted  the  twentieth  judicial  district,  instead  of 
8t.  James  forming  part  of  the  twenty- second  judicial  district  as  it 
did  when  the  seizure  and  sale  issued,  have  given  rise  to  the  defence 
made  against  the  execution  of  the  writ. 

Mandamus  does  not  lie. 

Act  69  of  1890  was  adopted  since  the  writ  of  seizure  and  sale  in 
this  case  was  enjoined,  and  if  it  gave  any  cause  at  all  for  defence, 
it  is  of  a  date  subsequent  to  the  decision  of  this  court  affirming  the 
judgment  of  the  lower  court. 

The  judge  did  not  see  proper  to  apply  preliminarily  the  rules  of 
construction  to  the  grounds  presented  in  relator's  petition,  nor  to  fol- 
low the  principles  laid  down  in  matter  of  the  transfer  of  cases  from 
a  court  superseded  by  statute  to  the  court  by  which  it  is  superseded. 
Cheevers  vs.  Duffel,  32  An.  664. 

In  this  he  acted  not  on  grounds,  as  contended  by  the  relator,  as- 
sailing the  authority  of  this  court,  but  exclusively  on  groands  alleged 
against  proceedings  under  the' writ. 

The  case  is  similar  in  this  respect  to  State  ex  rel.  Sentell  vs.  Judge, 

88  An.  37. 

The  court  in  this  case  declined  to  consider  the  grounds  of 
injunction,  which  the  counsel  for  relator  characterized  as  frivolous, 
and  held  that  if  frivolous  it  was  enough  to  find  that  in  granting  the 
injunction  the  district  judge  acted  within  his  power  and  authority. 

The  writ  of  mandamus  having  the  effect  of  dissolving,  an  order  of 
injunction  will  not  issue. 

Questions  of  the  construction  of  statutes  applying  to  the  merits  of 
a  controversy  can  not  be  taken  from  the  remedy  by  appeal  and  be 
reviewed  on  an  application  for  a  mandamus. 

As  to  whether  a  writ  of  injunction  is  a  writ  of  right  in  every  case, 
we  have  examined  a  number  of  decisions  and  find  that  the  court 
decided  in  the  Polar  Star  Lodge  case,  16  An.  234,  that  by  fair  con- 
straction  of  Arts.  296,  298,  303  and  304,  C.  P.,  the  lower  court  is 
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entniBted  with  judicial  discretion  to  refuse  to  issue  an  injunction 
where  it  is  manifest  that  it  is  in  direct  conflict  with  the  decree  of  the 
court  between  the  same  parties. 

A  similar  discretion  in  the  judge  is  recognised  in  matter  of  iBSoing 
injunction  'n  State  ex  rel.  Beebe  ts.  Judge,  28  An.  906. 

In  Heyniger  vs.  Hoffnung,  29  An.  57,  the  case  was  remanded  to 
enable  the  district  judge  to  consider  and  determfne  whether  the  facts 
and  allegations  set  forth  in  the  petition  for  injunction,  together  with 
the  affidavit  and  bond,  are  sufficient  to  justify  the  issuance  of  the 
writ  prayed  for,  and  in  thus  remanding  this  court  stated  a  question 
of  discretion  left  with  the  district  judge. 

The  judge's  authority  to  consider  the  grounds  of  application  for  an 
injunction,  and  to  exercise,  at  least,  a  limited  discretion,  are  stated 
approvingly  in  State  vs.  Judge,  18  L.  544. 

A  contrary  opinion  is  expressed  in  the  case  of  Beebe  vs.  Guinanlt, 
29  An.  797,  in  which  the  principle  is  announced  that  the  party  apply- 
ing is  entitled  to  it  as  a  matter  of  right,  and  that  the  penalty  is  ample 
protection  if  it  be  obtained  without  sufficient  cause. 

We  maintain  with  tbe  first  decisions  referred  to,  that  the  writ  of 
injunction  is  not  wholly  a  writ  of  right  whenever  it  is  manifest,  as  it 
was  in  said  cases  (and  possibly  in  the  case  at  bar) ,  that  there  is  no 
ground  for  an  injunction. 

The  grounds  of  relator's  application  do  not  recommend  themselves 
as  sound  in  either  case,  whether  it  be  held  that  the  lower  judge  is 
entrusted  with  discretion  to  grant  or  not  the  order  of  injunction,  or 
that  the  writ  of  injunction  is  wholly  a  writ  of  right. 

Whether  the  judge  is  entrusted  with  the  discretion  he  claims  in 
his  answer,  or  the  writ  of  injunction  must  issue  as  a  matter  of  right, 
is  of  no  moment  in  this  case,  for  after  the  injunction  has  been 
granted  mandamus  will  not  lie  to  compel  the  sheriff  to  proceed  with 
the  writ  of  seizure  and  sale  in  utter  disregard  of  the  injunction. 

We  have  not  found  any  authority  sustaining  the  theory  that  a 
judge's  order  regularly  granted  and  complied  with  can  be  set  aside, 
and  the  writ  of  seizure  proceeded  with  as  if  no  injunction  had  been 

issued. 

The  Supreme  Oourt  of  Alabama,  vested,  as  is  the  Supreme  Court  of 
this  State,  with  the  general  superintendence  and  control  over  infe- 
rior tribunals,  nevertheless  decided  that  the  inferior  courts  of  the 
State  could  not  be  interfered  with  by  mandamus,  to  compel  the  dis- 
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eolation  of  an  injanction,  or  its  entire  difire^ard.     Ex  parte,  The  City 
of  Montgomery,  24  Alabama,  98. 

This  decision  is  approvingly  quoted  from  in  High  on  Ex.  Leg., 

Hie  dissolution  of  the  injunction  on  bond.  The  relator  alleges  that 
hlB  role  to  dissolve  the  injunction  on  bond  was  discharged. 

Bnt  the  prayer  of  the  petition  and  the  argument  lead  to  the  con- 
clusion that  the  relator  does  not,  under  the  writ  of  mandamus,  seek 
any  relief  from  the  court's  action  in  having  refused  to  dissolve  the 
injunction  on  bond. 

Be  it  as  it  may,  the  discretion  to  dissolve  on  bond  is  specially 
^ven  originally  to  the  district  judge  in  words:  *^  The  courts  may,  in 
their  discretion,  dissolve  the  same"  (0.  P.  307).  Therefore  man- 
damus will  not  lie  to  compel  a  dissolution  of  the  injunction  on  bond. 

It  is  ordered  that  relator's  application  for  a  writ  of  mandamus  be 
denied  at  its  cost. 
Rehearing  refused. 


No.  11,078.     ^  •    •  ^^1 

Thb  State  bx  rbl.  Whttnby  Iron  Wobks  Company  vs.  The  Judge    JJ  }!S? 

OF  THB  Twenty- Second  District  Court. 

1.  The  holder  of  a  promissory  note  which  bears  Interest  by  its  terms  from  mata- 
rlty,  can  not  claim  that  he  is  entitled  as  a  matter  of  absolute  right  to  a  trial 
withoat  a  Jary  where,  on  sning  the  maker  on  the  note,  he  claims  interest  from 
its  date  under  an  allegation -of  error,  and  where,  ayerring  that  payment  of  the 
note  Is  secured  by  a  privilege,  he  seeks  to  have  that  privilege  recognized  and 
enforced  through  pleadings  which  disclose  the  fact  that  the  existence  of  the 
privilege  is  a  matter  still  in  pais,  requiring  to  be  established  by  parol  evi- 
dence. 

2.  Where,  in  a  case  so  sltuati  d,  defendant  pleads  the  general  issue,  specially 
denies  the  existence  of  the  privilege,  ai^d  prays  for  a  trial  by  jury,  the  Judge, 
after  hearing,  contradictorily  made,  grants  the  application,  the  correctness 
of  his  conclusions  can  not  be  tested  by  mandamus  proceedings  directed  against 
him  to  force  him  to  try  the  case  by  the  court  alone. 

3.  The  case  was  before  him  in  such  a  form  as  to  authorize  him,  and  make  it  his 
duty  to  entertain  defendant's  motion,  and  Judicially  determine  the  rights 
asserted  In  that  motion  on  the  one  hand  and  denied  by  plaintiff's  oppositi<m 
on  the  other. 

A  PPLICATION  for  Mandamus. 
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Robert  O,  Dugu€  for  the  Relator. 


The  Respondent  in  propria  persona. 


E.  Howard  McCaleh  for  Theodore  S.  Wilkinson,  Respondent. 


Application  for  Writ  of  Mandamus. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  relator,  the  Whitney  Iron  Works  Company, 
institcted  a  suit  in  June,  1892,  in  the  District  Court  for  the  parish  of 
Plaquemines,  against  Theodore  S.  Wilkinson,  in  which,  alleging  that 
the  defendant  was  indebted  to  it  in  the  sum  of  $3062,  with  interest 
thereon  at  the  rate  of  8  per  cent,  per  annum  thereon  from  the  7th 
day  of  December,  1891,  until  final  payment;  that  payment  of  the 
same  was  secured  by  privilege  on  a  mill  and  machinery  mentioned 
in  the  petition  and  described  in  certain  accounts  annexed  thereto,  it 
prayed  for  judgment  for  said  amount  and  for  a  decree  recognizing^ 
the  privilege  and  ordering  its  enforcement. 

Annexed  to  phiin tiff's  petition  and  making  part  of  it  were  eight 
accounts  and  a  promissory  note  of  the  defendant  dated  December  7, 
1891,  payable  on  February  1,  1892,  fixed,  to  the  order  of  plaintiff  for 
value  received  for  the  sum  of  $3062,  with  interest  thereon  at  the  rate 
of  8  per  cent,  per  annum /rem  maturity  until  paid. 

Plaintiff's  demand  was  based  on  that  note,  save  as  to  a  certain 
part  of  the  interest  claimed  in  the  peti  ion,  as  to  which  there  is  a  de- 
parture from  the  terms  of  the  note.  That  bears  interest  from  maturity ^ 
whilst  the  allegation  of  the  indebtedness  of  the  defendant  and  the 
prayer  for  judgment  against  him  is  from  its  date. 

The  plaintiff,  in  reference  to  this  variance,  alleges  that  there  was 
an  error  in  making  the  note  bear  interest  from  its  maturity.  That 
it  was  given  in  partial  liquidation  of  an  indtbtednes9  to  plaintiff  by 
Wilkinson,  and  that  by  and  under  the  agreement  of  parties  the  in- 
terest on  it  should  have  been  made  to  commence  from  its  date. 

The  plaintiff  states  in  reference  to  the  note  that  under  a  contract 
which  resulted  from  the  verbal  acceptance  of  the  proposal  or  offer 
to  him  made  by  the  plaintiff  and  contained  in  the  document  marked 
^^A,"  annexed  to  his  petition,  it  had  sold  and  delivered  to  the  de- 
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fendant  a  certaio  sugar  mill,  machinery,  etc.,  and  fnmiBhed  all  the 
material,  labor,  etc.,  the  whole  under  the  said  contract  and  subse- 
quent verbal  requests  of  the  defendant. 
That  the  price  of  said  mill  and  machinery,  including  the  labor, 

freight,  etc.,  which  were  required,  and  which  were  furnished  and 

« 

paid  for  by  petitioner  to  complete  and  perfect  the  contract,  with  the 
additions  thereto  and  the  incidents  thereof,  amounted  to  $8345.20, 
as  shown  by  eight  detailed  accounts  annexed,  but  that  plainti£P  had 
received  on  account  at  various  times,  in  cash  and  merchandise,  as 
shown  by  an  annexed  statement,  the  sum  of  $3030.30,  leaving  a 
balance  due  of  $5314.97. 

That  the  correctness  of  all  said  accounts  had  been  frequently 
acknowledged  by  said  Wilkinson,  who  had  promised  to  pay  the  bal- 
ance, and  who,  in  order  to  represent  the  same,  had  given  the  plain- 
tiff two  notes,  one  of  which  was  that  declared  on. 

That  the  proposed  contract  and  all  these  statements  and  accounts 
and  the  notes  had  been  recorded  in  the  parish  of  Plaquemines,  where 
Wilkinson  resides,  and  where  the  mill  and  machinery  were,  on  the 
affidavit  of  plaintiff's  president,  g^iving  an  explanation  of  the  same. 

That  said  note  was  due  and  unpaid. 

At  the  expiration  of  the  legal  delays  the  plaintiff  took  a  judgment 
by  default,  but  on  the  morning  of  the  day  upon  which  it  could  have 
been  confirmed,  the  defendant  filed  an  answer,  in  which  he  pleaded 
the  general  issue,  specially  denied  the  correctness  of  the  accounts 
annexed  to  plaintiff's  petition,  specially  denied  that  plaintiff  had  any 
privilege,  as  claimed  by  it,  and  prayed  for  and  obtained  an  order 
that  the  case  should  be  tried  by  a  jury. 

It  seems  that  plaintiff's  attorney  was  not  in  court  when  this  order 
was  granted,  but  appeared  shortly  after,  and  ascertaining  that  it  had 
been  made,  at  once  protested  and  demanded  that  the  case  should  be 
fixed  for  trial  and  tried  by  the  judge. 

On  this  opposition  being  made,  the  district  judge  expressed  a  will- 
ingness to  hear  both  sides  as  to  whether  or  not  his  order  should  be 
vacated,  and  after  such  argument  he  ordered  it  to  stand  or  remain 
as  made* 

It  appears  by  an  extract  from  the  minutes  that  during  the  argu- 
ment plaintiff's  counsel  offered  to  discontinue  (strike  out)  the  allega- 
tion as  to  interest  being  due  from  the  date  of  the  note,  and  the 
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prayer  for  such  interest,  if  in  the  opinion  of  the  conrt  the  said  allega- 
tion and  prayer  had  any  bearing  upon  the  case. 

The  jndge,  stating  that  the  order  must  stand  or  fall  according  to 
the  state  of  the  pleadings  existing  when  it  was  rendered,  declined  to 
receive  or  grant  the  discontinuance,  and,  as  a  matter  of  fact,  the 
pleadings  remain  (under  such  circumstances)  as  they  were  originally 
framed. 

The  plaintiff  claimed  that  its  suit  fell  under  the  provisions  of  Art. 
494  of  the  Oode  of  Practice,  which  declares  that  **all  suits  against 
makers  and  endorsers  of  promissory  notes,  drawers,  endorsers  and 
acceptors  of  bills  of  exchange',  and  generally  all  suits  brought  in  un- 
conditional obligations  to  pay  a  specific  sum  of  money,  shall  be  tried 
without  a  jury,  unless  defendant  shall  make  oath  that  his  signature 
to  said  note  or  other  obligation  is  not  genuine  or  he  expects  to  prove 
that  the  same  had  been  obtained  through  fraud  or  error  or  want  or 
failure  of  consideration,  or  in  cases  where  the  defendant  in  his  answer 
may  set  up  a  plea  of  compensation  or  reconvention  and  make  oath 
to  the  truth  of  all  the  allegations  in  said  plea  or  answer." 

The  defendant,  on  the  other  hand,  contended  that  under  the  plead- 
ings of  the  plaintiff's  petition  and  those  of  his  own  answer  this  pre  - 
tension  was  unfounded.  That  plaintiff  had  himself  alleged  ^^error" 
in  the  note  sued  on  and  claimed  an  indebtedness  dehors  the  note, 
and  that  guoad  that  portion  of  the  demand  defendant  was  not  re  - 
quired  to  take  an  oath. 

The  court  having  adopted  the  views  of  the  defendant,  the  plaintiff 
has  applied  to  this  court  for  a  writ  of  mandamus  directed  to  the  judge 
of  the  Twenty-second  Judicial  District  aforesaid,  commanding  him 
to  try  the  said  case  without  a  jury .  Whilst  in  the  petition  for  the  writ 
relator  advances  positively  his  right  to  proceed  in  the  case  without 
a  jury  and  maintains  the  ruling  of  the  court  to  be  not  sustainable,  it 
nowhere  charges  that  the  judge  acted  arbitrarily  or  oppsessively. 
State  ex  rel.  Geo.  Nicholson  vs.  Judge  Civil  District  Oourt,  87  An. 
842. 

The  complaint,  as  brought  before  us,  is  that  he  has  decided  er- 
roneously, not  that  the  matter  before  him  was  in  such  a  form  or 
situation  as  to  withdraw  from  him  the  exercise  of  his  judgment  in 
determining  between  the  right  asserted  in  the  motion  on  the  one 
hand,  and  denied  in  the  opposition  on  the  other. 
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It  is  manifest  from  the  petition  that  the  burden  of  relator's  com- 
plaint is  not  so  much  directed  to  the  submission  to  the  jury  of  the 
issues  involved  in  the  case  as  to  the  delays  which  will  result  from 
granting  the  motion,  for  it  informs  the  court  that  the  effect  of  so 
doing  will  be  to  unavoidably  delay  the  trial  until  next  April,  when, 
should  the  jury  disagree,  an  indefinite  postponement  will  follow, 
and  it  very  unmistakably  intimates  that  the  real  object  of  defend- 
ant's motion  was  directed  to  that  very  end. 

When  the  defendant  submitted  his  application  for  a  jury  to  the 
court,  and  it  was  called  on  to  pass  upon  it,  it  was  the  court's  bounden 
duty  to  limit  its  inquiry  to  the  question  whether  the  application  was 
was  well  founded  or  not;  if  it  was,  the  motives  which  may  have  in- 
fluenced the  defendant  in  presenting  it  were  not  before  it,  nor  wer^ 
the  consequences  which  might  flow  from  granting  the  legal  right  to 
be  considered.  State  ex  rel.  Leeds  vs.  Judge  Third  District  Court, 
32  An.  545;  34  An.  5;  7  An.  382;  15  La.  526. 

If  any  hardship  were  to  result  to  plaintiff  it  would  be  one  spring- 
ing from  the  jury  system,  not  the  action  of  the  court.  As  the  Dis- 
trict Court  was  thus  restricted,  so  are  we — even  more  so. 

Relator  speaks  of  the  situation  as  being  one  occasioned  by  an 
ex  parte  order  of  a  judge.  Whatever  may  have  been  its  original 
character,  it  does  not  bear  that  character  when  it  reaches  us.  It 
comes  before  us,  not  as  the  ex  parte  order  of  a  judge,  but  as  a  ^^court 
order"  rendered  contradictorily  between  the  parties  in  interest. 
When  a  matter  has  reached  that  point  and  comes  to  us  in  that  form 
it  should  ordinarily  be  sent  to  us  in  the  exercise  of  an  appellate 
jurisdiction,  either  as  one  of  the  issues  to  be  passed  upon  on  an  ap- 
peal from  a  final  judgment,  or  as  an  issue  to  be  specially  submitted 
under  Art.  566  of  the  Code  of  Practice  in  the  matter  of  an  inter- 
locutory judgment  working  irreparable  injury. 

An  exceptional  case  should  be  presented  to  justify  us  in  enter- 
taining such  a  matter  from  the  standpoint  of  our  supervisory  juris- 
diction. 

The  books  are  filled  with  decisions  declaratory  of  the  principle 

that  the  writ  of  mandamus  is  not  to  be  permitted  to  be  substituted 
for  an  appeal,  and  dwelling  upon  the  violation  of  the  rules  of  correct 
practice  in  detaching  the  rulings  of  a  court  from  their  regular  posi- 
tion, and  making  them  the  subject  of  collateral  fragmentary  decision 
dehors  the  suit,  and  in  this  way  trying  cases  piecemeal,  and  by 
69 
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indirection.  This  subject  is  alluded  to  by  Mr.  Justice  Manning  in 
the  case  of  the  State  ex  rel.  Morgan's  Railroad  Company  vs.  the 
Judge  of  the  21st  Judicial  District  Court,  36  An.  394,  when,  speaking 
of  the  remedy  of^  mandamus,  and  the  effect  of  the  Constitution  of 
1879  upon  it,  he  said  that  "  while  the  range  of  cases  in  which  we 
may  issue  the  writ  is  thus  enlarged  it  does  not  follow  that  it  may  be 
invoked  always  instead  of  an  appeal. 

^^  It  would  revolutionize  our  jurisprudence  to  hold  that  every  right 
that  was  formerly  enforced  by  appeal,  and  every  wrong  that  was 
formerly  redressed  by  appeal,  can  now  be  enforced  or  redressed  by 
mandamus  when  an  emergency  seems  to  require  or  invite  it. 

*•*■  The  relator  urges  that  the  remedy  by  appeal  is  too  slow,  and 
that  parties  were  relegated  to  that  remedy  under  former  Constitu- 
tions because  of  the  lack  of  that  supervisory  control  which  we  now 
have,  and  which  he  conceives  to  have  been  given  us  in  order  that 
we  may  compel  the  judge  to  decide  as  we  should  decide  were  the 
case  before  us.  This  would  hew  a  short  road  between  the  lower  and 
the  appellate  court  that  would  soon  be  blocked  by  the  crowd  of 
traveling  litigants." 

Whilst  we  do  not  deem  it  would  be  wise  to  lay  down  any  inflexible 
rule  which  is  to  govern  our  action  in  this  matter,  but  best  to  leave 
each  case  to  stand  on  its  own  particular  facts,  we  think  it  would  be 
safer  for  litigants  who  desire  to  have  recourse  by  mandamus  against 
**  court "  rulings  to  limit  their  applications  ordinarily  to  cases  where' 
the  matter  submitted  to  the  court,  although  disposed  of  by  it  ^*  judi- 
cially," was  disposed  of  in  the  performance  of  a  duty  ministerial  in 
its  nature  rather  than  judicial. 

In  the  case  of  the  State  ex  rel.  Johnson  vs.  Judge,  40  An.  854, 
speaking  of  the  range  of  our  inquiries  in  mandamus  matters,  this 
court  said  that  '^  in  a  mandamus  proceeding  we  are  not  at  liberty  to 
inquire  whether  the  judge  exercised  a  sound  and  legal  discretion, 
but  to  simply  ascertain  whether  he  had  any  discretion  in  the  prem- 
ises. His  exercise  of  discretion  can  only  be  reviewed  on  appeal." 
See  also  Patton  vs.  Judge,  40  An.  393. 

Is  there  any  foundation  for  a  mandamus  in  this  case  under  an 
application  of  the  principles  we  have  just  enunciated? 

As  the  motion  for  a  jury  was  presented,  in  the  form  in  which  it  was 
presented  to  him,  the  district  judge  was  justified  in  believing — even 
if  not  correct  in  deciding,  that  the  defendant  was  entitled  to  a  jury, 
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trial — the  question  was  sufficiently  an  open  one  to  authorize  him  to- 
proceed  to  weig^h  and  decide  it  as  one  fairly  debatable. 

The  court  very  evidently,  under  respondent's  answer,  thought  that 
a  plaintiff  who  relies  upon  the  the  provisions  of  Art.  C.  P.  494  to 
sustain  him  in  resisting  an  application  of  the  defendant  for  a  jury 
must  present  himself  before  the  court  with  his  whole  claim  liqui- 
dated, and  not  only  liquidated,  but  that  fact  evidenced  by  the  signa- 
ture of  the  defendant,  and  that  if  the  situation  was  such  that  any 
portion  of  the  claim  had  to  be  proved  by  parol  testimony  dehors 
the  instrument  declared  on,  the  plaintiff,  was  outside  of  the  letter  of 
the  law  he  invoked,  and  that  even  were  he  in  doubt  on  the  subject, 
his  duty  was  to  grant  the  application  under  the  view  expressed  by 
this  court  in  State  ex  rel.  Leeds  vs.  Judge,  82  An.  545.     It  was  there 

said: 

*'  The  apprehended  inconvenience  or  injury,  whether  founded  or 

not,  consequent  upon  the  delay  to  which  the  relator  might  be  sub- 
jected by  a  trial  of  the  case  by  a  jury,  are  entirely  foreign  to  the 
issue  now  presented,  and  must  be  left  out  of  view.  It  is  wisely  pro- 
vided by  law  that  whenever  parties  desire  to  have  their  differences 
adjusted  rather  by  a  jury  than  a  judge  sitting  by  himself  they  will, 
as  a  rule,  on  application,  be  entitled  to  that  privilege.  They  can  not 
be  refused  such  a  valuable  right  unless  the  denial  is  clearly  justified. 
There  exists  no  doubt  some  exception  to  the  provision,  but  the  com- 
plexion of  the  cases  thus  taken  out  is  not  easy  to  be  mistaken.'' 

The  court  found,  as  this  court  finds,  that  whilst  relator's  suit 
was,  as  to  the  principal,  based  upon  a  promissory  note,  yet  as  to  the 
conventional  interest  demanded  he  departed  from  the  terms  of  the 
note,  -claiming  interest,  not  from  maturity,  as  that  instrument 
showed,  but  from  its  date,  on  an  allegation  of  '*  error,"  and  that  this 
increased  interest  and  this  error  bad  to  be  established  by  outside 
testimony ;  the  court  also  found  that  whilst  relator  averred  that  de- 
fendant's indebtedness  to  it  was  secured  by  a  privilege  which  it  was 
seeking  to  enforce,  the  proof  of  the  facts  upon  which  the  existence 
of  that  privilege  was  to  depend  were  facts  still  en  pais,  necessitating 
the  introduction  of  parol  testimony.  The  note  sued  on  not  stating 
the  consideration  and  being  connected  with  no  written  evidence, 
either  by  paraph  or  by  reference,  it  found  that  under  relator's  plead- 
ings the  **contract8,"  from  which  he  states  the  privilege  arose,  came 
into  existence   from    the   verbal   acceptance   by   the   defendant   of 
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**^  proposals  "  of  contract  to  him  made  by  the  relator,  and  that  it  is 
nowhere  claimed  or  pretended  that  there  exists  any  written  evidence 
of  these  contracts. 

Under  this  condition  of  the  pleadings  and  facts  we  hold,  as  we  have 
already  said,  that  the  court  below  was  authorized  to  weigh,  and,  by 
the  exercise  of  its  judicial  discretion,  to  determine  whether  or  not 
such  a  case  was  before  it  as  forcedly  cut  off  a  jury  trial. 

Whether  the  conclusions  reached  are  correct  we  are  not  called  on 
here  to  say.  In  order  to  make  the  ^rit  of  mandamus  peremptory 
we  would  have  to  presently  determine  that  question  and  undo  what 
has  been  affirmatively  done,  for  the  case  is  not  one  of  inaction  by 
the  court — ^it  has  acted — ^it  has  decided. 

It  has  been  well  said  in  State  ex  rel.  Bryan  vs.  Judge,  36  An.  112, 
that  ^'a  mandamus  issues  to  proceed  and  not  to  recede — to  do  and 
not  to  undo;"  and  though  there  may  be  cases  where  the  vrrit  has 
been  resorted  to  directly  requiring  certain  things  to  be  done  in  spite 
of  prior  action  of  a  judge  ruling  to  the  contrary,  we  think  they  will 
be  mostly  found  to  be  cases  where  the  prior  action  was  of  such  a 
character  or  taken  under  such  circumstances  as  to  justify  and  au* 
thorize  its  being  absolutely  ignored,  or  where  new  conditions  have 
arisen  since  such  action  was  taken.  The  present  is  not  one  of  that 
character. 

Relator  relies  very  much  upon  State  ex  rel.  Chism  &  Boyd  vs. 
Judge,  34  An.  1177,  but  that  case  differs  from  this  in  its  facts  and  its 
pleadings.  There  was  no  allegation  made  there  by  plaintiff  himself 
as  to  an  error  in  the  obligation  he  was  suing  upon  and  for  which  a 
correction  was  sought,  and  the  accessory  obligation  of  pledge  de- 
clared on  was  evidenced  by  an  authentic  act  identified  with  the 
note  declared  on,  both  principal  and  secondary  obligation  bearing 
the  signature  of  the  defendant. 

In  reaching  our  conclusion  in  this  matter,  the  decisions  in  Cohn  vs. 
Judge,  41  An.  43,  and  Improvement  Company  vs.  Judge,  41  An.  369, 
have  not  escaped  our  attention. 

Relatively  to  relator's  offer  to  strike  out  its  allegation  as  to  error 
anj  that  portion  of  its  prayer  based  thereon,  it  may  be  well  to  say 
that  it  was  a  conditional,  not  an  absolute  offer;  that  this  action  of 
the  judge  on  that  subject  is  only  incidentally  alluded  to  and  that  un- 
der the  pleadings  it  is  not  an  issue  in  the  case,  and  that  besides, 
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"Were  that  allegatioD  and  prayer  stricken  oat,  there  would  still  remain 
features  in  plaintiff's  suit  sufficient  to  defeat  its  present  application. 

For  the  reasons  herein  assigned  the  writ  of  mandamus  prayed  for 
is  refused. 

Rehearing  refused. 


44  1003 
No.     11,132.  48    790 


44  1008 

The    State    ex  rel.  A.   Bassetti  and  Wm.  H.  Churchill   vs.    so  iis 


Judge  of  the  Second  Recorder's  Court  of  New  Orleans.       "Sluw, 

104    3051 

1.  Prohibition  is  an  order  rendered  to  forbid  further  proceedings  in  a  cause  on   I  44  1093 

the  ground  of  a  want  of  Jurisdiction.    When  the  proceedings  in  a  particular  i}{o  ^^^ 
case  have  terminated,  It  would  be  quite  futile  to  issue  that  writ.  '^i^^rr- 

2.  The  Jurisdiction  of  a  committing  magistrate  is  not  affected  by  the  fact  that  in    ,^    1093 
affidavits  taken  before  him,  wherein  facts  are  charged  to  have  been  committed 


1^     377 


which  constitute  a  crime,  an  error  has  been  made  in  the  statement  as  to  the      ^    1^93 

ri22       45 
particular  statute  violated,  the  statement  can  be  stricken  out  as  surplusage,.  i«M*.^_«> 

and  the  error  disregarded. 
3.    The  Supreme  Court  will  not  consider  an  application  for  a  writ  of  prohibition 
unless  it  be  shown  that  relief  on  the  ground  of  n  :want  of  Jurisdiction  was  un- 
successfully sought  below. 

PPLICATION  for  Prohibition. 


Buck,  Dinkelspiel  &  Hart  for  the  Relator : 

In  the  case  of  Larthet  vs.  Forgay,  2  An.,  p.  254,  this  language  appears: 
'*  The  court  below  charged  the  jury  in  substance,  and,  we  think,  correctly,  that  the 
breaking  into  and  search  of  the  plaintiff's  shop  and  dwelling  were  not  author- 
ized by  the  warrant.  The  search  should  have  been  confined  to  the  cabaret,  or, 
at  most,  to  the  premises  of  Marcel.  Such  warrants  must  be  construed  strictly. 
The  law  regards  the  dwelling  and  the  domestic  repose  of  the  citizen  with  too 
much  Jealousy  to  trust  the  place  of  execution  of  such  process  to  the  discretion 
of  police  officers.  80  important  is  this  subject  that  it  has  been  deemed  worthy 
of  express  notice  in  the  Constitution  of  the  United  States,  which  declares  that 
'  the  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and  ef- 
fects against  unreasonable  searches  and  seizures  shall  not  be  violated ;  and  no 
warrants  shall  issue  but  on  probable  cause,  supported  by  oath  or  affirmation,' 
and  particularly  describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized.    Amendments  Const.  United  States,  Art.  4. 

"  This  article  is  an  affirmance  of  a  great  constitutional  doctrine  of  the  common 
law,  which  had  nevertheless  been  occasionally  violated  by  general  warrants; 
and  to  prevent  this  abuse  the  solemn  written  prohibition  was  framed.  A 
principle  so  Indispensable  to  the  enjoyment  of  personal  security  and  private 
property  should  be  enforced  in  its  full  spirit  and  integrity;  but  it  would  be 
violated  if  courts  should  sanction  such  a  latitude  of  construction  as  invoked 
by  the  defendant  for  the  warrant  in  question.  See  13  Mass.  2%;  3  Story  on  the 
Constitution,  748."    Larthet  vs.  Forgay,  2  An.  254. 


1094  SUPREME  COURT  OF  LOUISIANA. 

StHte  ex  rel.  Basnettl  ys.  Judge. 

Lionel  Adams  for  the  Respondent: 

1.  For  separate  suits  again8t  several  Individuals,  there  Hhould  be  several  applica- 
tions for  prohibition.  Heard's  Shortt  Ex.  Keni.,  p.  486;  Am.  and  Eng.  Encyc. 
Law,  pp.  280,  281;  39  An.  lOHO;  32  A.  1165. 

2.  The  writ  of  prohibition  will  not  issue  where  the  question  of  Jurisdiction  has 
not  been  raised  or  decided  by  the  lower  court.  HIgh'ri  Kx.  I^  Rem.  (2d  Kd.}t 
Sees.  T.'ta,  705;  19  Am.  and  Kng.  Encyc.  Law,  p.  270;  29  An.  806;  37  An.  84^);  88  An. 
569;  Id.  920;  40  An.  607;  41  An.  910. 

This  rule  obtains  , in  the  proceedings  had  before  a  Recorder's  Court  of  New 
Orleans.    State  ex  rel.  Baker  vs.  Recorder,  43  An.  1119. 
8.     If  the  application  for  the  writ  Is  submitted  simply  on  the  petition  and  answer, 
and  tlie  auHwer  denies  the  leading  allegations^  of  the  petition,  the  writ  should 
\)v  diHuiissed.   19  Am.  and  Eng.  Encyc.  Law,  p.  281. 

4.  I'rohibltion  is  an  (extraordinary  judicial  writ,  issuing  out  of  a  court  of  superior 
jurisdiction  aud  directed  to  an  inferior  court  for  the  purpose  of  preventing  the 
inferior  tribunal  from  usurping  a  Jurisdiction  with  which  it  is  not  legally 
vested.  High's  Kx.  L.  Rem.  (2d  Ed.),  Sees.  762.  765;  19  Am.  and  Kng.  Kncyc.  Law, 
p.  266;  <'.  I*..  Arts.  H45,  487,851;  Const.,  Art.  90. 

5.  Like  all  other  extraordinary  remedies,  this  writ  Is  to  be  resorted  to  only  in 
cases  where  the  usual  and  ordinary  forms  of  remedy  are  insufficient  to  afiford 
redress.  High's  Ex.  L.  Rem.  (2dKd.),  Bee.  770;  19  Am.  and  Kng.  Encyc.  Law, 
p.  266;  n  An.  696;  21  An.  123. 

6.  It  can  not  be  made  to  perform  the  functions  of  an  appeal,  a  w^rit  of  error,  or  a 
ctrtiorari — its  purpose  being,  not  to  correct  errors,  but  to  prevent  an  usurpa> 
tion  of  Jurisdiction.  19  Am  and  Kng.  Kncyc.  Law,  pp.  266,  268;  High's  Kx.  I^ 
Rem.,  See.  767,  771,772;  Heard's  shortt  Kx.  Rem.,  p.  438,  note;  Broom.  Comm. 
(7th  Kd.),  231, 232;  19  Am.  and  Kng.  Encyc.  Law.,  p.  274;  33  An.  1366. 

7.  The  recorder's  duties  and  functions  with  respect  to  the  complaints  made  be- 
fore him  atrainst  the  relators  are  purely  ministerial,  as  they  are  clearly  and 
specially  pointed  out  by  positive  enactments,  and  no  element  of  discretion  is 
left  in  their  performance.    R.  S.,  Sec.  1010;  Acts  of  1884,  p.  117;  Acts  of  1886, 

p.  64. 

8.  While  the  writ  will  go  in  proper  cases,  as  to  matters  of  purely  Judicial  nature, 

it  will  not  issue  if  the  proceedings  which  it  is  sought  to  prevent  are  only  minis- 
terial. High's  Kx.  L.  Rem.,  Sec.  769;  19  Am.  and  Eng.  Encyo.  Law,  pp.  268,  269; 
Heard's  Shortt  Kx.  Rem.,  p.  440.      " 

9.  (a)  The  regularity  of  the  proceedings  of  inferior  courts  is  presumed.  Jurisdic- 
tion once  being  shown  to  exist. 

(b)  The  burden  of  proof  Is  on  those  who  deny  that  the  formal  requisites  to  its 
validity  have  been  complied  with.  Lawson,  I^esumptive  Ev.,  p.  34,  et  9eq.;  19 
Am.  and  Eng.  Kncyc.  Law,  p.  49. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  Relators  aver  that  upon  affidavits  made  before 
A.  R.  Moulin,  Judge  of  the  Second  Recorder's  Oourt  of  the  city  of 
New  Orleans,  by  Phil.  Jacobs  on  ^'  information  received,"  warrants 
for  their  arrest  issued,  they  being  charged  with  violation  of  Act  No. 
10  of  1874. 
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That  in  said  affidavits  a  statement  was  made  that  a  search  war- 
rant should  issue  to  seize  all  books,  papers,  letters,  etc.,  contained 
in  the  office  of  relators,  at  the  comer  of  Customhouse  and  Dorsiere 
Btreets,  in  this  city. 

That  no  cause,  probable  or  otherwise,  was  shown  why  a  search 
-warrant  should  issue,  and  the  things  to  be  seized  were  not  particu- 
larly described  as  required  by  the  Bill  of  Rights  of  the  Constitution 
of  the  State. 

That  under  said  affidavits  and  warrants  relators  were  arrested  and 
k^pt  at  their  place  of  business  several  hours,  denied  the  benefit  of 
bail,  their  office  ransacked  by  the  policemen,  and  finally  same  was 
taken  possession  of  by  them — they  retaining  the  keys  thereof — when, 
after  repeated  demands  of  the  judge,  he  finally  allowed  relators  to 
be  taken  to  his  court,  where  bail  was  given,  the  officers  previously 
refusing  to  take  relators  to  court  or  to  jail,  but  keeping  them  under 
arrest  in  their  own  office. 

That  said  proceedings  were  instituted  and  carried  on  under  a  law 
which  was  expressly  repealed  more  than  thirteen  years  ago,  and  are 
absolutely  null,  void  and  illegal. 

That  said  so-called  search  warrant  was  unwarranted  and  improv- 
idently  issued  because  no  cause  was  shown  for  same,  no  proper 
oath  was  made  in  reference  thereto,  and  the  things  to  be  seized  were 
not  particularly  described. 

That  relators  demanded  of  the  clerk  of  said  court  copies  of  said 
affidavits  to  present  to  this  court  as  part  of  their  petition,  but  they 
had  been  unable  to  obtain  the  same,  and  had  been  told  on  the  day  of 
the  filing  of  the  same  that  they  would  be  given  copies  during  the 
day  after  12  o'clock,  and  therefore  relators  had  beenunable  to  pre- 
sent copies  to  the  court. 

That  they  had  no  remedy  in  the  premises  save  by  a  writ  of  pro- 
hibition from  the  hands  of  this  court.  Relators  prayed  that  a  writ 
of  'prohibition  issue  directed  to  the  said  Judge  of  the  Second  Record- 
er's Court,  prohibiting  and  restraining  him  from  proceeding  further 
under  the  aforesaid  affidavits  and  warrants,  and  that  he  be  ordered 
to  show  cause  why  the  prohibition  should  not  be  made  perpetual,  and 
all  proceedings  under  said  affidavits  and  warrants  be  annulled  and 
set  aside. 

On  this  application  the  recorder  was  ordered  to  show  cause  why 
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the  writ  of  prohibition  should  not  be  granted,  and  in  the  meantime 
and  until  further  orders  of  the  court  further  proceedings  under  the 
affidavits  and  warrants  issued  were  stayed. 

The  recorder's  answer  was  to  the  effect  that  there  was  a  mis- 
joinder of  relators;  that  there  had  never  been  any  proceedings  in- 
stituted in  his  court  in  which  they  were  joined ;  that  the  only  prose- 
cutions pending  against  them  are  separate  and  distinct  affidavits 
charging  each  of  them  individually  and  separately  with  having  sold 
and  offered  for  sale  certain  tickets  in  an  unlawful  lottery  in  this 
State ;  and  with  having,  each  of  them,  ai<|ed,  assisted  and  abetted, 
and  having  be^n  interested  in,  an  unlawful  lottery  within  the  State ; 
and  with  setting  up,  promoting  and  managing  the  said  unlawful  lot- 
tery, which  was  commonly  known  as  the  Mexican  Lottery  Company ; 
and  that  all  of  the  acts  therein  charged  to  have  been  done  by  the 
relators  were  unlawfully  done  and  constitute  an  offence  and  of- 
fences against  a  good  and  valid  statute  of  the  State  of  Louisiana,  to- 
wit :  Act  No.  44  of  the  session  of  1879. 

That  in  said  affidavits  it  was  separately  and  distinctly  charged  upon 
oath  that  each  of  said  relators  did,  upon  the  dates  therein  mentioned, 
*^sell,  barter,  exchange,  give  and  otherwise  dispose  of,  and  did 
each  have  in  his  possession,  within  the  State,  with  intent  to  sell  and 
offer  for  sale,  and  to  barter,  exchange,  give  and  otherwise  dispose 
of  certain  tickets,  intending  and  purporting  to  entitle  the  holder  or 
bearer  to  a  prize  drawn  and  to  be  drawn  in  a  certain  lottery  com- 
pany known  as  the  Mexican  Lottery  Company,  which  is  not  author- 
ized by  the  laws  of  Louisiana." 

And  that  in  said  affidavits  it  was  separately  and  distinctly  charged 
*'  that  each  of  them  did  aid  and  abet  in  promoting  a  lottery  not  now 
authorized  by  the  laws  of  the  State,  the  Mexican  Lottery  Company, 
and  was  concerned  in  setting  up  and  promoting  and  managing  said 
company,  all  of  which  respondent  declares  was  in  violation  of  said 
Act  No.  44  of  1879." 

That  by  error  in  making  out  the  affidavits  the  act  of  the  State 
declared  therein  as  having  been  violated  was  referred  to  as  being 
Act  No.  10  of  1874,  instead  of  said  Act  No.  44  of  1879. 

That  the  cognizance  of  the  prosecutions  before  this  court  insti- 
tuted against  relators  belonged  of  right  to  his  court  because  of  its 
territorial  jurisdiction,  and  that  he,  as  a  recorder  thereof,  is  a  com- 
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mitting  magistrate,  with  competent  authority  to  receive  the  said  com- 
plaints against  relators,  to  cause  their  apprehension,  to  issue  search 
warrants  for  the  obtaining  of  evidence  of  a  commission  of  the  offence 
against  them  charged,  to  summon  and  hear  witnesses,  and  to  deter- 
mine, after  inquiry  and  examination,  whether  it  appears  that  the 
said  offences  charged  against  relators  had  been  committed. 

That  he  was  duly  authorized,  and  it  was  competent  for  him  not- 
withstanding the  said  error  contained  in  the  affidavits,  to  have  pro- 
ceeded in  accordance  with  law  with  the  examination  of  the 
complaints  against  relators  for  violating  a  penal  statute  of  the  State, 
and  that  by  law  of  the  land  they  were  bound  to  answer  the  same. 

That  on  said  complaints  upon  oath,  charging  the  recited  com- 
plaints  against  the  relators,  a  search  warrant  was  prayed  for  to 
search  for  <^  all  the  books,  letters,  papers,  tickets,  stamps,  and  all 
the  documents  and  instruments  appertaining  to  or  concerning  a  cer- 
tain lottery  company  known  as  the  Mexican  Lottery  Company  which 
might  be  found  in  the  building  corner  of  Customhouse  and  Dorsiere 
streets,  occupied  by  A.  Bassetti  and  William  H.  ChurchUl,  who  were 
^\  charged  upon  oath  with  setting  up  and  promoting  within  the  State 
the  said  Mexican  Lottery  Company,  which  is  a  lottery  not  authorized 
by  this  State.'' 

Respondent  further  answered  that  while  it  was  true  that  relators 
were  arrested  at  their  place  of  business,  it  is  not  true  that  they  were 
kept  there  in  custody  for  several  hours,  or  that  their  said  place  of 
business  was  taken  possession  of  by  the  officers  of  the  said  recorder's 
court,  who  retained  the  keys  thereof,  but  that  the  detention  of  the 
said  relators  at  their  place  of  business  was  no  longer  than  was  neces- 
sary to  make  the  search  required  under  the  warrant  issued  by 
respondent's  court,  and  to  communicate  to  respondent  the  refusal 
of  the  relators  to  permit  the  iron  safe  within  their  office  to  be  opened 
under  the  authority  of  the  search  warrants  directed  for  execution  to 
the  said  officers. 

That  the  proposition  to  turn  over  the  keys  and  to  place  the  con- 
trol and  custody  of  the  said  office  and  place  of  business  in  the  hands 
of  the  court  was  voluntary  upon  the  part  of  the  relators  through 
their  counsel. 

That  the  copies  of  the  said  affidavits  incorrectly  stated  to  have 
been  made  pursuant  to  the  provisions  of  Act  10  of  the  Acts  of  1874 
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were  not  made  and  furnished  to  said  relators,  and  could  not  be  made 
and  furnished  before  the  hour  set  out  in  their  petition,  for  tbe  rea- 
son that  the  affidavit  clerk  of  the  Second  Recorder's  Court  was  en— 
gaged  in  drawing  up,  pursuant  to  new  complaints,  corrected  and 
perfected  charges  for  the  same  acts  against  the  said  relators  for  vio- 
lating the  provisions  of  Act  No.  44  of  1879. 

That  this  is  not  a  proceeding  having  for  its  object  to  ascertain 
whether  or  not  the  proceedings  before  the  respondent's  court  have 
been  reg^ar,  but  one  that  sets  out  that  respondent  is  not  compe- 
tent to  examine  pursuant  to  the  provisions  of  law  into  the  com- 
plaints against  the  relators  upon  oath,  made *f or  the  reason  that  the 
said  complaints  and  proceedings  ^^were  instituted  and  are  carried  on 
under  a  law  which  was  expressly  repealed  more  than  thirteen  years 
ago,  and  are  absolutely  null,  void  and  illegal,  and  that  the    so- 
called  search  warrant  was  unwarranted  andimprovidently  ibsued,  be- 
cause no  cause  was  shown  for  the  same,  no  proper  oath  was  made  in 
reference  thereto  and  the  things  to  be  seized  were  not  particularly 
described. 

That  the  proceedings  against  the  relators  had  in  his  court  have  not 
been  brought  before  this  court,  and  that  it  is  therefore  impossible 
for  the  court  here  to  determine  whether  the  same  are  reg^ar  in 
substance  and  in  form. 

That  the  acts  complained  of  did  constitute  offences  against  a  gocd 
and  valid  law  of  the  State,  and  that  it  was  competent  for  respon- 
dent,  upon  reasonable  cause,  on  oath  particularly  describing  the 
place  to  be  searched  and  the  things  to  be  seized,  to  issue  his  search 
warrants  directed  to  the  proper  officers,  and  that  having  power, 
authority  and  jurisdiction  to  receive  the  said  complaint  and  to  ex- 
amine into  same,  and  to  issue  his  search  warrant  upon  due  and 
proper  showing,  in  absence  of  proof  to  the  contrary  the  proceedings 
had  before  respondent  are  presumed  to  have  been  regular,  and  all 
the  facts  necessary  to  warrant  the  issuing  of  bis  warrants  will  be 
presumed  to  have  been  established  in  the  manner  required  by  law. 

Respondent  prayed  that  his  answer  be  considered  in  law  sufficient 
to  justify  his  conduct ;  that  the  complaint  against  him  be  dismissed 
at  relators'  costs. 

This  case,  under  its  pleadings  and  prayer,  comes  before  us  exclu- 
sively as  one  for  a  prohibition.     Relators  have  not  asked,  nor  has 
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tbis  court  ordered  under  Art.  866  of  the  Code  of  Practice,  that  "  a 
certified  copy  of  the  proceedings  be  sent  (to  us)  to  the  end  that  their 
validity  be  ascertained."  The  record  below  has  therefore  not  been 
brought  up. 

It  is  true  that  respondent,  on  the  application  made  to  us,  has  been 
raled  to  show  cause  why  the' proceedings  under  the  affidavits  and 
warrants  should  not  be  annulled,  avoided  and  set  aside,  but  we 
regard  that  prayer  to  be  merely  incidental  to  the  particular  relief 
sought,  and  as  asking  that  should  the  prohibition  be  perpetuated,  in 
the  order  or  decree  to  tjhat  effect,  should  be  adjudged  the  annulment 
of  antecedent  acts  of  the  recorder,  on  the  restricted  ground  of  want 
of  jurisdiction  on  that  officer. 

We  do  not  understand  the  prayer  for  nullity  to  be  properly  lev- 
eled against  any  class  of  nullities  as  against  which  certiorari  would 
be  the  proper  remedy. 

For  the  special  reason  stated  later  we  would  be  constrained  to 
decline  granting  relators  the  relief  they  ask,  but  we  think  it  not 
improper  to  say  that  prohibition  only  issues  properly  '^  to  prevent 
further  proceedings  in  a  cause"  (C.  P.  846),  and  that  where  the 
pleadings  and  evidence  show  in  any  particular  case  that  they  have 
been  closed  it  would  be  a  futile  act  to  grant  the  writ.  We  infer,  in 
the  matter  of  the  present  application  from  respondent's  answer,  that 
all  proceedings  under  the  original  affidavits  and  warrants  have  ter- 
minated and  been  abandoned. 

It  is  claimed  by  relators  that  the  affidavits  upon  whicli  they  were 
arrested  declared  that  they  had  violated  Act  No.  10  of  1874. 

That  that  act  was  expressly  repealed  more  than  thirteen  years 
ago,  and  therefore  the  recorder  was  proceeding  without  any  basis 
upon  which  to  rest  his  action. 

The  recorder  replies  that  these  affidavits  recited  in  detail  certain 
facts  which,  if  true,  disclose  that  a  crime  'against  the  State  has  been 
committed  by  the  relators,  and  that  the  statement  therein  of  the 
particular  statute  violated  was  unnecessary,  and  could  be  stricken 
out  as  surplusage,  or  disregarded,  and  that  an  error  in  this  respect 
did  not  affect  his  jurisdiction.     In  this  he  is  clearly  right. 

This  view  does  away  with  any  necessity  for  considering  the  ques- 
tion whether  or  not  Act  No.  10  of  1874  is    repealed,  assuming  such 
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an  issue  coald  be  properly  raised  or  be  made  the  basis  for  a  writ  of 
prohibition  against  a  committing  magistrate. 

Independently,  however,  of  all  other  considerations,  relator's  ap- 
plication mast  be  denied  for  the  reason  that  it  nowhere  appears  that 
they  have  urged  below  upon  the  recorder  that  he  was  proceeding 
ontside  of  his  authority  and  jurisdiction,  and  sought  relief  t^otn  him 
on  that  ground. 

This  court  has  BO  frequently  decided  that  this  was  an  essential  pre- 
requisite for  the  granting  by  it  of  a  writ  of  prohibition  that  a  citation 
of  authorities  upon  the  point  is  unnecessary. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  provisional  order  herein  made  be  rescinded, 
and  that  the  application  of  the  relators  for  a  writ  of  prohibition  be 
and  the  same  is  hereby  refused. 


44  IIOOI 
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4I  1^1  No.  11,071. 


The  State  ex  rbl.  Morbrb  bt  al.  vs.  Judge  of  Second  Re- 
corder's Court. 

No.  11,072. 

The  State  ex  rel.  Jean  Murat  et  al.  vs.  Judge  op  First  Re- 
corder's Court. 

1.  Ueeordurs  in  New  Orleans  are  vested  with  power  and  Jurisdiction  to  try  and 
sentence  violators  of  le^al  and  valid  citv  ordinances. 

3.  The  defence  that  a  city  ordinance  is  illegal  and  unconstitutional  doe8  not  im- 
pugn the  power  and  Jurisdiction  of  the  recorder  to  hear  and  determine  that 
and  all  other  issues  involved  in  the  case.  Art.  81  of  the  Constitution  clearly 
recognizes  the  authority  of  the  proper  inferior  tribunal  to  hear  and  determine 
cases  in  which  "the  constitutionality  or  legality  of  any  fine,  forfeiture  or  pen- 
alty by  a  municipal  corporation  shall  be  in  contestation,"  and  to  decide  all 
questions  of  "  the  law  and  the  fact"  arising  therein,  and  proTides  an  appro- 
priate and  sufficient  remedy  for  errors  in  such  decision  by  an  appeal  to  this 
court. 

.^.  In  .such  canes  the  overruling  of  pleas  arraigning  the  constitutionality  and 
legality  of  the  [ordinance  proceeded  under  affords  no  ground  for  Invoking  our 
supervisory  Jurisdiction  through  the  writ  of  prohibition.  The  proceeding 
must  complete  its  course,  and  errors  committed  in  that  or  any  other  respect 
must  be  corrected  by  the  constitutional  remedy  of  appeal. 
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A  PPLICATION  for  Prohibition. 


P,  L.  Fourchy  and  Albert  Voorhies  for  the  Relators. 


Louque  &  McOloin  for  the  Respondents. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  These  eases,  though  not  consolidated,  were  sub- 
mitted together  and,  involving  identical  issues,  may  be  decided 
together. 

Relators  were  prosecuted  before  the  respondent  Recorder's  Court 
for  violation  of  City  Ordinance  No.  6596,  C.  S.,  which  provides  cer- 
tain reg^ations  touching  <the  sale  of  milk  in  this  city  and  certain 
penalties  for  the  violation  thereof. 

They  appeared  and  filed  a  demurrer  containing  no  less  than  seven 
distinct  gprounds.  We  have  examined  theee  very  critically  and  find 
in  them  no  other  matter  than  the  assertion  of  various  grounds  on 
which  they  claim  that  the  ordinance  is  illegal  and  unconstitutional. 
They  present  no  exception  to  the  jurisdiction  of  the  court  eo  nomine 
and  no  denial  of  the  power  of  the  court  to  hear  and  determine  the 
cause,  except  such  as  is  implied  in  the  denial  of  the  legality  and 
constitutionality  of  the  ordinance. 

If  the  ordinance  be  legal  and  constitutional,  the  jurisdiction  and 
power  of  the  recorder,  to  hear  and  determine  the  cases,  pass  out  of 
controversy,  because  Sec.  49  of  the  City  Charter,  Act  20  of  1882, 
expressly  confers  on  recorders  the  power  "  to  enforce  all  city  ordi- 
nances and  to  try,  sentence  and  punish  all  persons  who  violate  any 
valid  and  legal  city  ordinance,"  and  this  provision  has  received 
constant  judicial  sanction. 

The  objections  to  the  legality  and  constitutionality  of  the  ordi- 
nance were  a  perfectly  proper  defense ;  but  they  were  nothing  more 
than  a  defense,  and  the  power  of  the  recorder  to  determine  it  and, 
after  overruling*  it,  to  proceed  with  the  cause,  does  not  admit  of 
question.  It  is  implied  in  the  provision  of  Art.  81  of  the  Constitu- 
tion itself,  which  extends  the  appellate  jurisdiction' of  this  court  to 
**  all  cases  in  which  the  constitutionality  or  legality  of  any  fine,  for- 
feiture or  penalty  by  a  municipal  corporation  shall  be  in  contesta- 
tion," and  declares  that  'Mn  such  cases  the  appeal  on  the  law  and 
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the  fact  shall  be  directly  from  the  court  in  which  the  case  origi- 
nated to  the  Supreme  Court."  No  language  could  more  clealy  recog- 
nize the  power  and  authority  of  the  proper  inferior  tribunal  to  hear 
and  fully  determine  causes  involving  such  *' contestation  "  and  to 
decide  all  questions  of  'Maw  and  fact"  arising  therein. 

Errors  of  decision  in  such  cases  find  their  appropriate  and  suffi- 
cient remedy  in  the  right  of  appeal  to  this  court,  which  is  thas  ex- 
pressly guaranteed. 

Relators  g^a^ely  misapprehend  the  function  of  the  writ  of  prohibi- 
tion, and  the  rules  adopted  by  this  court  in  the  exercise  of  its  super- 
visory jurisdiction,  when  they  invoke  it  in  such  a  case. 

If  the  case  were  unappealable  and  the  writ  of  certiorari  had  been 
joined  with  that  of  prohibition,  different  principles  might  apply. 
State  ex  rdl.  Walker  vs.  Judge,  39  An.  134;  State  ex  rel.  Debuys 
vs.  Judge,  32  An.  1258. 

But  to  authorize  such  relief  in  a  case  like  the  instant  one  would 
be  practically  to  supplant  the  remedy  by  appeal  in  every  case,  civil 
or  criminal,  in  which  the  defendant  chose  to  plead  the  unconstitu- 
tionality of  the  law  on  which  the  plaintiff's  claim  was  based. 

The  case  is  not  altered  by  the  fact  that  one  of  the  g^unds  on 
which  the  illegality  of  the  city  ordinance  is  charged  is  that  it  is 
ultra  vires  because  conflicting  with  certain  State  statutes  in  pari 
materia  which  prescribe  penalties  for  similar  acts,  of  which  the  State 
courts  have  exclusive  jurisdiction.  Relators  are  charged  exclusively 
with  violating  the  city  ordinance,  and,  whatever  the  character  of  the 
particular  acts  charged,if  itbe  judicially  determined  that  the  ordinance 
is  illegal  and  unconstitutional,  this  prosecution  will  surely  be  dis- 
missed. If  they  were  being  actually  prosecuted  in  the  State  court  for 
the  same  offense,  perhaps  there  might  be  some  propriety  in  invoking 
our  supervisory  powers  to  stay  the  proceedings  in  one  court  or  the 
other  until  decision  of  the  question  thus  put  at  issue.  But  no  such 
double  prosecution  exists ;  no  conflict  of  jurisdiction  has  arisen ;  and 
no  reason  appears  why  these  causes  should  not  proceed,  in  ordinary 
course,  to  a  final  determination  which  will  settle  all  questions  affect- 
ing the  alleged  conflict. 

It  is,  therefore,  ordered  and  decreed  that  the  provisional  writs 
herein  issued  be  annulled  and  set  aside,  and  that  the  applications  of 
relators  be  denied. 

Rehearing  refused. 
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No.   11,067. 
Raymond  B.  Scudder  vs.  William  W.  Howe. 

1.  Parties*,  by  mutual  consent,  can  abrogate  or  modify  legal  agreements  having 
the  effect  of  law. 

2.  Realty  donated  originally,  to  which  other  values  are  substituted  in  good  faith, 
and  with  the  consent  of  all  concerned,  is  not  subject  to  an  eventual  right  of 
reduction  at  the  instance  of  the  forced  heirs. 

A.     Elementary  principlCH  depend  in  their  applications  upon  a  similitude  of  facts. 
4.     The  circumstances  of  a  particular  case  should  never  be  applied  to  cases  not 
strictly  parallel. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orieans- 
i\     Ellis,  J. 

Browne  <&  Choate  for  Plaintiff  and  Appellant. 


Jerome  Meunier  and  S.  S.  Prentiss  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  Ixy 

Breaux,  J.  Plaintiff  sues  the  defendant  to  compel  him  to  accept 
the  title  he  tenders  to  him  of  certain  real  estate. 

He  alleges  that  he  acquired  by  purchase  from  Mrs.  FlorestileBoul- 
emet,  widow  of  Charles  T.  Howard,  by  authentic  act  on  the  29th  of 
August,  1889,  and  that  his  deed  of  purchase  was  duly  registered. 

He  sets  forth,  in  his  petition,  that  he  acquired  under  this  pur- 
chase a  legal  and  complete  title  from  his  vendor,  Mrs.  Howard,  who 
was  the  owner  holding  a  valid  title. 

He  avers  that  he  made,  on  the  2l8t  of  April,  1892,  an  agreement 
in  writing  under  private  signature,  by  which  he  agreed  to  sell  to  the 
defendant  a  portion  of  said  property  for  the  sum  of  $10,000. 

He  states  that  he  has  tendered  to  the  defendant  a  full  and  perfect 
title  of  said  property  by  authentic  act  containing  all  of  the  agree- 
ments  and  conditions  embodied  in  the  deed  of  sale,  and  that  the 
defendant  has  declined  to  accept  the  same  without  assigning  any 
valid  reason. 

He  prays  for  a  judgment  condemning  the  defendant  to  accept  the 
title  and  comply  with  the  conditions  contained  in  the  agreement  of 
sale. 

The  defendant  in  his  answer  admits  the  execution  of  the  agree- 
ment of  sales,  but  denies  that  the  title  of  the  property  is  good| 
clear  and  perfect. 
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He  alleges: 

Tfaat  the  property  was  donated  by  Mrs.  Howard  to  the  ' 'Children's 
Home  of  the  Protestant  Episcopal  Chnrch"  by  anthentie  act,  on  the 
24th  of  July,  1889. 

That  on  the  29th  of  Angast,  1889,  the  Children's  Home  conveyed 
the  property  by  authentic  act  to  Mrs.  Howard  under  a  resolution 
adopted  by  its  board  of  trustees. 

That  on  the  29th  of  August,  1889,  Mrs.  Howard  conveyed  the  pro- 

ceeds  of  the  last  mentioned  sale  to  the  Children' s[Home  by  authentic 

act. 

He  concludes  by  averring  that  the  title  tendered  him  is,  under  the 

several  acts  and  resolutions  set  forth,  subject  to  the  implied  resoln- 
tory  condition,  that  if  at  the  death  of  Mrs.  Howard  the  donation  of 
July  24,  1889,  shall  prove  to  be  in  excess  of  the  disposable  portion  of 
her  estate  as  then  ascertained,  the  said  donation  could  then  be  re- 
solved to  the  extent  of  said  excess,  and  the  forced  heirs  of  the  donor 
could  revendicate  the  property  in  the  manner  provided  by  law,  and 
he  would  be  liable  to  eviction  therefrom. 

The  facts  are  undisputed  that  the  plaintiff  agreed  to  sell  the  prop- 
erty to  the  defendant ;  that  he  tendered  to  the  defendant  an  authen- 
tic act  to  the  property,  which  he  refused  to  accept. 

That  Mrs.  Howard  donated  the  property  to  the  Children's  Home 

as  alleged. 
That  under  a  resolution  of  the  Board  of  Trustees  of  the  Children's 

Home,  the  title  of  the  property  was  made  out  in  the  name  of  Mrs. 

Howard,  who  afterward  sold  it  to  plaintiff. 

The  resolution  sets  forth  substantially  that  considering  the  want 
of  authority  in  the  corporation  to  make  a  perfect  title  to  the  prop- 
erty acquired  by  donation  from  Mrs.  Howard,  which  is  fully 
described ;  that  it  is  useless  to  the  corporation ;  that  it  is  in  need  of 
funds ;  and  further  considering  that  the  donor  agpreed  to  donate  to  it 
the  proceeds  of  the  sale  of  the  property,  '^  provided  the  said  dona- 
tion be  revoked  so  as  to  enable  her  to  make  a  title  thereto. 

'^  It  is  therefore  resolved  this  corporation  do,  and  it  does  hereby 
agree,  revoke  and  rescind  and  consent  to  the  revocation  for  and  in 
consideration  of  the  proceeds  of  the  sale,  which  are  to  be  donated  to 
it  by  the  said  Mrs.  Howard." 

The  treasurer,  in  the  resolution  following  the  above,  w&s  author- 
ized to  formally  revoke  by  authentic  act  in  the  name  of  the  corpo- 
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ration,  and  retrocede  the  property  to  Mrs.  Howard.     He  was  also 
authorized  to  accept  the  proceeds  of  the  sale  of  the  property. 

In  the  act  of  revocation,  drawn  in  the  nsnal  form,  the  appearers 
declare  that  they  '^  revoke,  cancel  and  annul  the  said  donation." 

In  the  clause  following  the  parties  declare  *'  that  the  revocation 
and  retrocession  is  made  for  and  in  consideration  of  the  price  of  the 
sale  of  the  property  herein  conveyed,  which  is  to  be  made  by  Mrs. 
Howard  as  soon  as  possible,  which  proceeds  she  binds  herself  im- 
mediately to  donate  to  the  Children's  Home,  whether  received  in 
cash  or  notes,  or  part  cash  and  notes,  without  any  further  obligation 
upon  her  part." 

According  to  the  resolution  hereinbefore  referred  to,  it  appears 
that  the  parties  hereto  were  induced  to  enter  into  this  agreement 
and  revoke  the  donation  hereinbefore  mentioned,  because  of  the 
inability  of  the  donee  to  sell  and  make  a  perfect  title  to  the  prop- 
erty herein  described  under  the  said  donation ;  and  inasmuch  as  the 
donee  is  in  need  of  money  to  provide  for  the  maintenance  and  the 
education  of  the  orphans  and  destitute  children  committed  to  its 
care,  this  revocation  and  retrocession  is  made  for  the  consideration 

hereinbefore  mentioned. 

It  was  after  this  deed  had  been  signed  that  Mrs.  Howard  sold  the 
property  to  the  plaintiff. 

On  the  same  day  she  donated  the  proceeds  of  this  sale  to  the 
Children's  Home. 

In  this  last  act  she  declares  that  in  order  to  carry  out  the  obliga- 
tion'by  her  contracted  this  day  in  favor  of  the  Children's  Home, 
and  in  consideration  of  the  revocation  of  the  donation  made  by  her 
to  the  corporation  on  the  24th  July,  1889,  she  donates  the  cash  and 
three  notes,  proceeds  of  the  sale  of  said  property,  to  the  plain- 
tiff. 

It  is  proven  that  prior  to  the  transfer  of  the  property  to  Mrs. 
Howard  it  was  offered  to  the  plaintiff  by  the  Children's  Home,  and 
that  he  declined  to  accept  the  title,  as  he  was|advised  that  the  Home 
was  without  authority  to  sell  the  property. 

Although  it  had  value,  the  ownership  of  the  property  was  of  very 
little  benefit  to  the  institution. 

It  being  advisable  to  sell  it  and  not  having  the  authority  to  sell, 
and  the  Home  being  in  need  of  funds,  they  called  on  the  donor  to 
revoke  the  donation,  to  which  she  agreed. 
70 
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The  plaintiff  is  not  shown  to  have  been  concerned  with  the  agree  - 
ment  to  revoke  the  donation,  nor  a  party  in  any  manner  to  the  dif- 
ferent acts  to  that  end. 

The  record  discloses  that  Mrs.  Howard  has,  as  alleged,  three 
children  and  three  grandchildren  living ;  the  latter  are  minors. 

The  property  was  hers  prior  to  the  donation ;  her  title  was  com- 
plete and  legal. 

She  had  the  absolute  right  to  make  the  donation  to  the  Children's 
Home. 

Permis  d  chacun  d^abdiquer  aa  propriiU, 

There  is  no  question  but  that  all  the  parties  to  the  donations  and 
transfers  have  acted  in  good  faith. 

There  was  no  concealment,  nor  the  least  attempt  to  evade ;  the 
sons  of  Mrs.  Howard  were  advised  with  and  expressed  their  ap- 
proval. 

The  agreement  prior  to  the  different  acts  and  the  acts  themselves 
are  conclusive  of  the  intention. 

The  first  question  for  determination  relates  to  the  legal  effect  of 
the  act  of  29th  August,  1891,  passed  in  compliance  with  the  agree- 
ment to  revoke  the  donation  of  the  24th  July,  1889. 

It  remains  for  us  to  determine  whether  the  intention  of  the  parties 
is  defeated  by  the  fact  that  the  resolution  of  the  board  of  trustees 
and  the  act  contains,  in  effect,  the  statement  that  the  Home  was  to 
accept  the  donation  of  the  price  which  Mrs.  Howard  promised  to 
donate. 

In  support  of  the  proposition  that  the  property  passed  to  Mrs. 
Howard,  and  through  her  to  the  plaintiff,  with  defects  which  will 
enable  her  forced  heirs,  if  at  her  death  the  donation  proves  to  be  in 
excess  of  the  disposable  portion,  to  have  it  resolved  to  the  extent  of 
suf  h  excess,  the  defendant  argues  that  irrevocability  is  of  the  es^ 
sence  of  donation,  and  that  the  donor  can  not  even  with  the 
consent  of  the  donee  revoke  (in  the  legal  sense  of  the  word)  the 
donation. 

There  are  certain  exceptions  to  the  rule  of  the  irrevocability  of 
donation  inter  vivos,  and  when  they  do  not  arise  the  title  is  complete 
and  Ibgal,  and  the  donor  can  not  revoke  the  donation  without  the 
consent  of  the  donee. 
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But  the  parties,  donor  and  donee,  have  the  authority  to  rescind  or 
modify  the  donation  by  mutual  consent. 

The  parties  can  abrogate  or  modify  legal  agreements  having  the 
effect  of  law.     C.  C.  1945. 

The  text  from  Laurent,  Vol.  12,  p.  674,  No.  491,  to  which  our  at- 
tention is  invited,  does  not  impress  us  as  conclusive  upon  the  subject. 

Laurent  differs  from  Demolombe  as  to  the  possibility  of  the  donee 
divesting  himself  of  the  property  donated  by  renouncing  the  dona- 
tion. The  latter  argues  affirmatively ;  the  former  characterizes  it  as 
a  false  principle. 

The  text  itself  reads : 

'^Toutefois  pour  montrer  oil  conduisent  les  faux  principes,  nous 
citerons  la  doctrine  d'un  auteur  dont  la  reputation  est  grande.  M. 
Demolombe  demande  comment  le  donataire  fera  Pabandon  des  biens 
dans  les  cas  oiH  il  pent  renoncer  &  la  lib^ralit^? 

''Le  droit  et  le  bon  sens  r^pondent  que  le  donataire  6tant  devenu 
propri^taire  irrevocable,  ne  pent  se  d^pouiller  de  cette  propriety 
qu'en  vertu  d'un  nouveau  contrat,  soit  une  donation,  soit  une  vente. 
M.  Demolombe  rejette  cette  solution,  parcequ'elle  t^moigne  contre 
son  systdme ;  il  en  r^sulte  en  efPet  que  le  donataire  ne  pent  renoncer, 
Bans  le  consentement  du  donateur,  ce  qui  rente  la  doctrine."  (The 
italics  are  ours.) 

That  the  donee  can  renounce  without  the  consent  of  the  donor  is 
the  doctrine  advocated  by  Demolombe  and  Fargole.  Laurent  does 
not  entirely  concur  with  this  view. 

The  act  of  August,  1889,  is  assailed  as  not  being  a  revocation  nor  a 
donation,  but  it  is  contended  that  it  was  a  trust  or  mandate. 

The  stipulations  of  the  act  were  not  intended  to  appoint  Mrs. 
Howard  agent. 

She  was  vested  with  the  absolute  ownership  of  the  property. 

Though  the  act  sets  forth  her  promise  in  rf^ference  to  the  price,  it 
in  no  respect  constitutes  her  an  agent. 

The  ''Children's  Home"  parted  absolutely  with  its  title  from  the 
date  of  the  deed  which  its  treasurer  was  authorized  to  sign. 

The  act  of  sale  made  by  her  to  the  plaintiff  and  th^  deed  subse- 
quent, donating  the  price  does  not  contain  any  evidence  of  an  inten- 
tion to  accept  an  agency,  or  to  in  any  manner  act  as  mandatory. 

She  is  not  a  party  as  agent ;  but  m  her  individual  right. 
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She  warrants  the  title  and  in  no  respect  represente  the  ''Children's 
Home.'' 

The  deed  of  revocation  contains  separate  stipulations — ^two  acts,  it 
may  be  said ;  the  first,  that  relating  to  the  revocation,  stands  alone 
and  completely  revokes  the  donation. 

The  second  contains  the  stiptdations  as  to  the  price  which  Mrs. 
Howard  bonnd  herself  to  donate. 

In  selling  she  exercised  the  right  of  owner  under  that  portion  of 
the  deed  which  revoked  the  donation. 

The  obligation  to  donate  the  price  of  her  own  property  did  not 
constitute  her  an  agent. 

We  are  not  particularly  concerned  in  deciding  this  point;  with  do- 
nations and  sales  and  with  questions  to  establish  that  it  can  not  be 
one  or  the  other;  questions  that  are  argued  by  defendant's  counsel. 

The  donation  was  revoked. 

The  effect  of  the  onerous  condition  of  the  revocation  must  be  de-- 
termined  and  whether  the  lot  originally  donated  is  subject  to  the 
demand  in  reduction  de  donaHon. 

That  onerous  conditions  were  imposed  does  not  destroy  the  validity 
of  the  revocation. 

The  Children's  Home  renounced  all  rights ;  they  abdicated  all  title 
as  donees  of  the  property  in  order  that  they  might  receive  the  price, 
which  Mrs.  Howard  expressed  herself  willing  to  donate. 

The  donor  substituted  to  the  property  originally  donated  the 
amount  of  $20,000,  which  she  received  as  the  price. 

The  forced  heirs  are  and  will  always  be  without  interest  to  assail 
the  donation  revoked. 

It  is  no  concern  of  theirs,  in  law,  that  their  mother  has  revoked 
the  donation. 

It  is  the  sum  donated  which  has  lessened  the  estate  of  the  donor, 
and  it  alone  can  be  subject  to  future  rights. 

As  illustration,  which  must  be  brief,  let  us  substitute  the  $20,000 
to  the  land  in  the  different  deeds,  and  suppose  as  a  result  (the 
original  donation  having  been  revoked  and  the  money  returned) 
that  instead  of  that  amount,  the  Children's  Home  had  become 
the  owner  of  the  land  by  donation  of  Mrs.  Howard,  after  having 
revoked  the  donation  of  money,  would  the  $20,000  be  the  amount 
donated? 
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It  would  serve  no  good  purpose  to  burden  realty  with  claims  only 
because  of  its  immovable  character. 

It  possibly  offers  greater  security. 

''La  propri6t6 de  tiers acquereurs  ne  doit  pas §tre  sacrifice 4 Pint6- 
rdt,  assez  faible  en  effet,  que  les  r^servateurs  peuvent  avoir  d'obtenir 
les  biens  en  nature  plut6t  que  leur  valeur."  Marcad^,  de  Paction  ou 
reduction. 

Our  attention  is  directed  to' the  Tessier  vs.  Roussel  case,  41  An.  p. 
474. 

We  have  given  it  consideration. 

The  principles  laid  down  in  that  case  are  sound.  They  do  not 
apply  to  the  case  at  bar. 

There  was  no  attempt  made  to  revoke  the  donation ;  it  remained 
one  of  the  deeds  in  the  line  of  titles  not  revoked,  but  confirmed  by 
subsequent  proceeding^. 

We  quote  from  the  opinion : 

''  He  claims  that  the  effect  of  these  dealings  was  to  operate  a  con- 
ventional rescission  of  the  donation  by  mutual  consent  of  the  donor 
and  donee. 

'*  We  need  not  discuss  what  would  be  the  effect  of  such  a  conven- 
tional  rescission  of  a  completely  ezecuted^donation,  because  it  is  clear 
that  none  such  has  taken  place  in  the  instant  case." 

The  question  suggested  as  not  an  issue  for  decision  in  that  case  is 
presented  in  the  case  at  bar. 

Principles  are  binding  as  authority  if  there  is  a  similitude  of  facts ; 
they  apply  to  a  case  parallel  in  its  circumstances ;  if  drawn  from  one 
case  the  most  perfect  similitude  of  facts  ought  to  be  shown. 

The  case  referred  to  can  not  be  considered  as  an  authority  without 
violating  the  rule  with  reference  to  precedent,  which  we  have  just 
expressed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now 
adjudged  and  decreed  that  there  be  judgment  in  fa^or  of  plaintiff, 
condemning  the  defendant  to  comply  with  his  agreement  to  purchase 
the  property  described  in  plaintiff's  petition,  and  accept  title  thereto 
tendered  him  by  the  plaintiff,  and  accept  the  terms  and,  conditions  of 
his  ag^ement. 

The  defendant  and  appellee  to  pay  the  costs  of  both  courts. 
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Concurring  Opinion. 

Penner,  J.  In  Tessier's  case,  41  An.  479,  we  expressly  stated  two 
questions  which  we  left  at  large  and  nndecided  by  that  opinion, 
viz.: 

1.  Whether  a  conventional  rescission  of  the  donation  by  mutual 
consent  of  the  donor  and  donee  would  relieve  the  property  donated 
from  the  eventual  claims  of  the  forced  heirs  of  the  donor. 

•    2.  Whether  the  subsequent  reacquisition  of  the  property  by  oner- 
ous title  and  for  a  full  consideration  would  have  such  effect. 

The  object  of  the  remedy  of  reduction  as  a  sanction  for  the  rights  of 
forced  heirs  is  to  prevent  the  diminution  by  gratuitous  title  of  the 
donor's  estate,  and,  to  that  end,  to  bring  back  into  his  estate  prop- 
erty so  donated,  for  the  purpose  of  answering  the  claims  of  the  forced 
h«irs  to  the  extent  necessary. 

The  application  of  the  above  principle  furnishes  an  answer  to  both 
the  above  questions. 

When  the  donation  has  been  conventionally  rescinded,  and  the 
property  donated  has  been  restored  to  the  donor  in  its  integrity,  the 
9tatu8  guo  is  completely  re-established,  and  the  donor's  estate  stands 
undiminished,  just  as  if  no  donation  had  ever  been  made.  The  forced 
heirs  then  have  no  gpround  of  complaint,  (because  their  eventual 
rights  have  been  in  no  manner  impaired. 

On  the  other  hand,  when  the  donor  reacquires  the  property  by 
onerous  title  and  for  a  fair  consideration,  this  does  not  restore  the 
status  quo  or  repair  the  diminution  which  had  been  made  of  the 
donor's  estate.  On  the  contrary,  while  he  has  received  back  the 
property,  be  has,  at  the  same  time,  parted  with  its  value.  The  con- 
sideration passes  to  the  donee,  obviously  free  from  any  claim  of  the 
forced  heirs,  and  if  the  property  in  the  hands  of  the  donor  did  not 
remain  affected  by  their  rights,  the  remedy  which  the  law  affords 
would  be  completely  nullified.  .  A  man  desirous  of  defeating  the 
claims  of  his  forced  heirs  could  effectually  do  so  by  repeated  dona- 
tion and  buying  back  of  the  same  piece  of  property. 

In  this  case,  as  I  think  properly,  the  court  holds  that  the  transac- 
tions between  the  Children's  Home   and  Mrs.   Howard   evidence 

(1)  a  conventional  rescission  of  the  donation  of  the  property,  and 

(2)  a  new  donation  of  $20,000. 
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When  the  first  was  accomplished,  Mrs.  Howard  was  reinvested 
with  fall  ownership  of  the  property  and  her  estate  stood  undimin- 
ished precisely  in  the  condition  in  which  it  was  before  any  donation 
had  been  made.  The  rights  of  the  forced  heirs  had  not  been,  in  any 
manner,  impaired  and  they  had  no  right,  present  or  eventnal,  to 
complain. 

When  the  subsequent  donation  of  $20,000  was  made,  that,  it  is 
true,  again  diminished  her  estate,  but  that  sum  passed  to  the  donee 
by  gratuitous  title,  affected  by  the  resolutory  condition  implied  in 
all  donations  in  favor  of  the  forced  heirs,  and  subject  to  their  even- 
tual rights. 

The  defendant  has  no  concern  with  the  particular  motives  which 
actuated  the  partiep  in  these  transactions.  It  is  enough  for  him  to 
find  that  the  donation  which  had  been  made  of  the  property  had 
been  validly  rescinded,  that  Mrs.  Howard  had  been  reinvested  with 
the  ownership  without  the  slightest  prejudice  to  the  rights  of  forced 
heirs,  that  she  had  the  lawful  right  to  sell  the  same  and  that  the  law 
gives  the  forced  heirs  no  right  to  complain  of  such  sale  in  any  event. 

So  far  as  the  subsequent  donation  of  $20,000  is  concerned  it  is,  in 
form  and  substance,  a  donation,  and  the  eventual  rights  of  the 
forced  heirs  attach  thereto  and  find  therein  the  only  protection 
which  the  law  affords. 

No  one  could  contend  that  the  rights  of  the  forced  heirs  affect 
both  the  property  and  the  $20,000  donated. 

In  the  nature  of  things,  they  can  affect  but  one ;  and  it  is  so  clear 
that  they  do  attach  to  the  $20,000  and  that,  the  Children's  Home, 
under  its  acceptance  of  that  donation,  would  be  precluded  from  dis- 
puting it,  that  this  powerfully  confirms  our  conclusion  that  the 
property  is  free. 

For  these  reasons,  which  obviously  lie  at  the  basis  of  the  main 
opinion,  and  which  I  have  merely  expressed  in  different  lang^iage,  I 
concur  in  that  opinion  and  in  the  decree. 


No.  11,086. 
Ferdinajnd  Reubch,  Jr.,  vs.   American  Brewing  Association. 

The  terms  of  the  proposals  to  receive  bids  not  being  proyen,  nor  that  the  defend- 
ant was  to  be  bound  by  the  offer  of  the  lowest  bidder,  and  it  not  being  estab- 
lished that  plaintiff  was  the  lowest  bidder,  the  defendant  company  is  not 
liable  in  damages  for  violation  of  contract. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
VoorhieSy  J. 


B.  R.  Forman  for  Plaintiff  and  Appellant : 

An  agreement  .in  advance  that  a  building  shall  bebnilt  by  the  lowest  bidder  under 
sealed  proposals  is  a  valid  agreement.  It  is  a  contract  with  a  suspensive  con  - 
ditlon  and  becomes  perfect  and  complete  with  the  lowest  bidder  when  the 
lowest  bid  is  received. 

Where  the  object  o(  the  contract  is  anything  but  the  payment  of  money  the  dam* 
ages  due  to  the  creditor  for  its  breach  are  the  amount  of  the  loss  he  has 
sustained  and  the  profit  of  which  he  has  been  deprived.    0.  C.  1984. 


E.  Howard  McCaleb  for  Defendant  and  Appellee : 

1.  When  proposals  are  invited  to  construct  a  building  or  other  work,  and  bids 
are  made  and  sent  in  by  contractors,  they  are  submitted,  as  a  matter  of  neces- 
sity, to  the  party  who  has  asked  for  them,  and  unless  he  accepts  the  proposal 
of  one  of  the  bidders,  or  the  lowest  bidder's  bid,  there  can  be  no  contract.  R. 
C.  C,  Arts.  179R,  1800;  Des  Boulets  vs.  Gravier,  1  X.  S.  420;  McDonough  vs.  Win- 
chester, 1  La.  190. 

2.  Where  a  contract  Is  to  be  reduced  to  writing  it  is  Inchoate  and  incomplete 
until  made  and  signed,  up  to  which  time  either  party  may  recant.    Blocker  ts. 
Tillman,  4  La.  80;  Fernandez  vs.  Soull^,  28An.  31;  Stockton  vs.  Firemen's  Ins. 
Co.,  33  An  677. 

3.  Damages  for  future  profits  are  too  uncertain  and  can  not  be  recovered. 
8ehli6der  vs.  Dielman,  44  An.  462;  United  States  vs.  Behan,  110  W.  S.  339. 


The  opinion  of  the  conrt  was  delivered  by 

Bre  Aux  y  J .    The  plaintiff  sues  to  recover  $4100  damages  for  alleged 
breach  of  contract. 

The  record  discloses  that  the  defendant  obtained  bids  from  three 
bidders  to  bnild  a  brewery  in  this  city. 

Plans  and  specifications  were  drawn  by  the  architect  and  agent  of 
the  defendant. 

The  invitations  for  bids  were  made  verbally. 

The  bid  of  plaintiff  (and  those  of  the  others  who  also  sought  the 
contract)  was  in  writing. 

The  plaintiff,  in  his  bid,  proposed  to  build  the  American  Brewery, 
according  to  plans  and  specifications,  for  the  sum  of  |4 1,000  and 
the  material  of  the  old  building^  on  the  grounds,  which  old  buildings 
were  to  be  taken  down  by  the  bidder. 

Another  bidder  proposed  to  erect  the  buildings  according  to  plans 
and  specifications  and  certain  alterations. 
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In  the  third  bid  the  non-conductor  work  is  included,  ''such  as  will 
be  specified  by  the  architect." 

He,  the  architect,  testifies  that  he  also  became  a  bidder  for  the 
firm  of  which  he  is  a  member,  and  that  he,  in  the  bid,  proposed  to 
build  the  plant  complete  for  $52,000.  His  testimony  in  this  particu- 
lar is  corroborated  by  the  president  and  one  of  the  directors  of  the 
company. 

All  the  bids  exclude  the  iron  work  except  the  last. 

The  estimated  cost  of  the  iron  work  is  $12,930.  This  amount,  added 
to  the  bids  other  than  those  of  the  architect,  makes  the  amount  of 
each  over  that  of  his  bid. 

He  and  two  other  witnesses  testify  that  his  bid  was  considerably 
less. 

The  dual  capacity  in  which  the  architect  acted,  as  architect  and  as 
bidder,  does  not  cut  any  figure  in  the  case,  for  his  bid  was  not 
accepted . 

The  bids  as  made  do  no  not  cover  the  same  work  in  all  respects ; 
they  do  not  follow  the  plans  and  specifications  in  all  particulars. 

No  bid  was  accepted.  ^ 

The  company  concluded  to  do  its  work  under  its  superintendence 
and  itself  to  construct  the  plant, 

The  architect  testifies,  and  he  is  not  contradicted,  that  the  com- 
pany changed  and  improved  its  plans  and  specifications  after  it  was 
determined  not  to  give  out  the  contract,  and  that  the  brewery  is 
larger  and  more  valuable  than  it  would  have  been  under  the  original 
plans  and  specifications ;  that  the  outlay  for  the  construction  will  be 
less  by  $8000  or  $10,000. 

Plaintiff's  demand  for  damages  was  rejected  by  the  District  Court. 

From  the  judgment  he  appeals. 

The  president  of  the  company  testifies  that  he  informed  the  plain- 
tiir  that  the  company  would  not  bind  itself  absolutely  to  accept  the 
lowest  bid,  but  that  if  it  concluded  to  let  out  the  work  by  contract  it 
would  accept  the  lowest  bid. 

The  plaintiff  asserts  positively  that  no  reservation  was  made. 

We  will  not  attempt  to  adjust  the  variance  in  the  testimony  of  the 
plaintiff  and  the  president  of  the  company,  nor  to  reconcile  the  con- 
tradictions between  the  former  and  the  architect  respecting  the 
terms  of  the  bid. 
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It  leaves  the  plaintiff  without  evidence  maintaining  the  conditions 
which  he  contends  were  made  part  of  his  offer  to  constract  the  plant, 
and  without  sufficient  testimony  to  establish  that  he  was  the  lowest 
bidder  for  the  work. 

It  is  not  shown  that  these  bids  were  to  be  sealed ;  to  be  opened  at 
a  particular  time. 

The  offers  to  contract  must  have  been  somewhat  informally  made. 

It  appears  that  before  plaintiff  handed  in  his  bid  changes  were 
made  with  him  in  the  specifications. 

We  copy  upon  the  subject  from  the  testimony : 

Ques.  ''  I  understand  that  when  you  agreed,  before  you  handed 
in  your  bid,  that  those  specifications  should  be  amended  in  the  par- 
ticulars you  have  mentioned. 

'<  That  you  then  agreed  that  if  you  were  the  lowest  bidder  yon 
would  get  the  job? »» 

Ans.  "Yes,  sir." 

These  changes  do  not  add  strength  to  plaintiff's  contention  that  he 
was  the  lowest  bidder  under  specifications  as  submitted  by  a  number 
of  bidders. 

Plaintiff  himself  does  not  seem  to  have  relied  exclusively  upon  the 
bid  as  binding  on  the  defendant. 

He  testifies  that  the  work  was  to  be  completed  in  five  months  from 
the  time  of  the  signing  of  the  contract ;  that  a  contract  was  to  be 
signed. 

The  contemplated  written  contract  would  have  completed  the  bid 
and  manifested  the  consent  on  the  part  of  the  defendant,  which  the 
record  does  not  disclose. 

Judgment  aflSrmed  at  appellant's  costs. 


No.  11,127. 
n24  loJS  "^^  State  of  Louisiana  vs.  David  Underwood. 

1.  Refusal  of  the  Judge  to  postpone  a  trial  on  the  grround  of  absence  of  witnesses 
will  not  be  disturbed  in  this  court  unless  a  motion  for  continuance  has  been 
made  iu  writing  and  accompanied  by  proper  affldavit,  showing  diligence, 
materiality  and  ability  to  produce  witness  if  continuance  is  granted. 

2.  When  the  verdict  returned  by  the  jury  is  defectlye  and  iuTalld,  the  court  Is 
authorized  to  instruct  them  again  as  to  the  form  In  which  their  verdict  should 
be  made,  and  to  remand  them  for  further  deliberation. 
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APPEAL  from  the  Twenty -first  District  Court,  Parish  of  St  Charles. 


M,   J.    Cunningham y   Attorney   General,    Gervais    Leche,   District 
Attorney,  and  J,  L.  Gaudet,  for  the  State,  Appellee. 


Jules  Heine  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fesnnbr,  J.  The  record  presents  two  bills  of  exception.  The  first 
is  taken  to  the  action  of  the  conrt  in  proceeding  with  the  trial  of  the 
cause  notwithstanding  the  defendant  objected  thereto  on  the  ground 
that  one  of  his  witnesses  was  absent. 

The  record  does  not  exhibit  any  motion  or  affidavit  for  continuance, 
and  the  judge  in  signing  the  bill  affirmatively  states  that  no  such 
motion  or  affidavit  was  made. 

This  is  fatal  to  the  bill.  It  has  been  well  and  constantly  held  that 
refusals  by  the  judge  a  quo  to  postpone  a  trial  will  not  be  reviewed  in 
this  court  unless  a  motion  for  continuance  has  been  made  in  writing, 
accompanied  by  a  proper  affidavit.  State  vs.  Rountree,  82  An.  1144 ; 
State  vs.  Romero,  5  An.  25 ;  State  vs.  Benjamin,  7  An.  47. 

Not  only  must  there  be  such  motion  and  affidavit,  but  the  latter  must 
show  the  materiality  of  the  evidence,  the  diligence  of  the  mover  and 
that  the  attendance  of  the  witness  can  be  had  at  the  time  to  which 
continuance  is  asked.  State  vs.  Duffy,  89  An.  419.  State  vs.  Will- 
iams, 86  An.  854. 

The  second  bill  was  taken  to  the  action  of  the  judge  in  permitting 
the  jury  to  amend  the  verdict.  The  following  is  the  statement  of  the 
judge :  ''  The  jury  handed  in  the  indictment  with  the  following  ver- 
dict endorsed  upon  it:  *  Guilty  of  capital  punishment.'  The  court, 
at  the  suggestion  of  the  district  attorney,  that  this  verdict  was  de- 
fective, instructed  the  jury  as  to  the  form  of  the  verdict  which  they 
should  render  if  they  found  the  prisoner  guilty,  or  guilty  without 
capital  punishment ;  whereupon  the  jury  retired  to  their  room,  and 
being  brought  again  into  court  and  called,  returned,  through  their 
their  foreman,  a  verdict  of  '  Guilty ; '  whereupon  counsel  for  accused 
asked  that  the  jury  be  polled,  and  every  juror  answered  that  that 
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was  hiB  yerdict.  The  court  in  no  manner,  directly  or  indirectly,  dic- 
tated to  the  jury  or  influenced  them  in  the  rendering  of  the  above 
yerdict." 

The  action  of  the  judge  was  entirely  proper,  and  is  sustained  by 
all  the  authorities;  the  first  yerdict  being  defectiye  and  senselees. 
State  ys.  Harris,  89  An.  1105;  State  ys.  White,  36  An.  96;  State  vs. 
Qilkie,  Id.  58;  State  ys.  Dirch,  84  An.  1184;  1  Bish.  Or.  Proc,  Sec. 
1004;  Wharton  Or.  PI.,  Sees.  751,  754. 

If  the  yerdict  had  been  yalid  and  responsiye  a  different  rule  would 
apply.     State  ys.  Johnson,  80  An.  921;  1  Bish.  Or.  Proc.,  Sec.  1004. 

Judgment  affirmed. 


No.  11,070. 
Statb  of  Louisiana  vs.  V.  Diblensohneidbb. 

The  trade  of  barber  Is  a  "mechanical  pursuit"  exempted  from  license  taxation 
by  Art.  206  of  the  Constitution. 

APPEAL  from  the  First  City  Court  of  New  Orleans. 
Childre$8f  J. 

Edwin  H.  MoCaUb  for  Plaintiff  and  Appellant. 


Felix  J.  Dreyfaus  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  deliyered  by 

Fbnnbb,  J.  The  Constitution  of  the  State  exempts  from  license 
taxation  persons  '^  engaged  in  mechanical  pursuits." 

Defendant  is  a  barber,  and  the  sole  question  is  whether  the  trade 
of  barber  is  a  ''  mechanical  pursuit,"  within  the  meaning  of  the  Con* 
stitution. 

We  think  it  is.  The  labor  of  a  barber  is  manual;  his  work  is  me- 
chanical. Hair  cutting  is  as  much  a  mechanical  pursuit  as  wood 
cutting.  See  on  the  subject:  City  ys.  Lagman,  48  An.  1180;  Tax 
Collector  ys.  Connors,  42  An.  787;  City  ys.  Bailey,  86  An,  646. 

Judgment  affirmed. 
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No.  11,086.  .^  ^ 

The  State  of  Louisiana  vs.  Jean  Dubabry. 

A  city  ordinance  which  declares  that  It  shall  not  thereafter  be  lawfal  for  any  one 
to  set  up  or  establish  a  priyate  market  for  the  sale  of  meats,  fish,  vegetables, 
etc.,  without  permission  of  the  city  council,  Is  iliCRal  and  void,  because  the 
discretion  vested  by  such  an  ordinance  in  the  city  council  Is,  in  no  way,  regn- 
lated  or  controlled,  and  prescribes  no  conditions  upon  which  the  permission 
•hall  be  granted,  leaving  it  within  the  power  of  the  city  council  to  grant  or 
refuse  the  privilege,  at  pleasure. 

APPEAL  from  the  First  Recorder's  Court  of  New  Orleans. 
Whitaker,  J. 


E.  A.  O^ Sullivan,  Oity  Attorney,  and  Thos,  R,  Rozier,  Assistant  Oity 
Attorney,  for  Plaintiff  and  Appellant : 

1.  Ordinance  6600,  V.  8.,  is  constitutional. 

2.  Municipal  corporations  have  the  power  to  regulate  markets  and  to  pass  such 
ordinances  as  are  necessary  for  the  preservation  of  public  health  and  conduce 
to  the  public  interest.    State  vs.  Garibaldi,  44  An.  — . 

3.  Stare  decitit. 


W.  J,  Waguespack  for  Defendant  and  Appellant : 

1.  An  ordinance  of  a  municipal  corporation  which  punishes  one  class  of  indi- 
viduals for  doing  that  which  under  similar  circumstances  it  permits  to  another 
class,  and  which,  besides,  clothes  the  council  of  the  municipality  with  the 
arbitrary  power  to  grant  or  refuse  their  consent  to  the  establishment  of  a 
legitimate  business,  contravenes  the  fourteenth  amendment  to  the.Constitu- 
tlon  of  the  United  States.  Tick  Wo  vs.  Hopkins,  118  U.  S.  356;  6  Sup.  Ct.  B. 
1068;  state  vs.  Mahner,  48  An.  496;  9  South.  B.  480;  City  of  Baltimore  vs.  Badecke, 
49  Md.  217;  Dillon's  Mun.  Corp.,  Sec.  822  (266). 

2.  Under  the  provision  of  Act  116  of  1888,  the  city  council  can  pass  no  ordinance 
vesting  themselves  with  power  of  prohibiting  private  markets  within  the  pop- 
ulous parts  of  the  city. 

8.  The  power  to  regulate  private  markets  conferred  upon  the  council  by  the  Act 
of  1888  being  general  in  Its  nature,  and  failing  to  specify  the  mode  and  manner 
of  regulating  an  ordinance  passed  In  pursuance  thereto,  must  be  a  reasonable 
exercise  of  the  power,  or  it  will  be  declared  invalid.  Dilllon's  Mun.  Corp., Sec 
328  (262) ;  13  Atlantic  Beporter,  281 ;  16  Pick.  121, 125 ;  88  111.  416 ;  46  N.  J.  L.  810. 

4.  Whether  an  ordinance  be  or  not  reasonable  Is  a  question  of  law  for  the  courts. 
Dillon's  Mun.  Corp.,  Sec.  327;  3  Pick.  462;  16  PIbk.  121. 

5.  An  ordinance  of  the  council  of  New  Orleans  which,  under  the  guise  of  regu- 
lating private  markets,  imposes  conditions  not  only  clearly  unnecessary,  but 
so  difficult  to  be  performed  as  to  result  in  a  prohibition  of  private  markets  in 
populous  parts  of  the  city,  is  unreasonable,  tUtra  virea^  and  null  and  void. 
Act  116  of  1888;  14  Eng.  and  Am.  Ency.  of  Law,  462;  16  Pick.  121, 125  . 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  prosecutes  this  appeal  from  a  judge- 
ment and  sentence  imposed  upon  him  for  violation  of  city  ordinance 
No.  6600,  relative  to  the  establishment  of  private  markets  in  Nbw^ 
Orleans. 

In  the  recorder's  coux-t,  the  defendant  assigned  illegality  and  un- 
constitutionality of  the  ordinance,  on  the  following  grounds,  viz. : 

'*  1.  That  the  ordinance  contravenes  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  in  that  it  is  not  general  and 
equal  in  its  operation,  and  in  that  it  grants  to  a  majority  of  themenci- 
bers  of  the  city  council  the  arbitrary  power  to  give  or  refuse  their 
consent  to  carry  on  a  legitimate  business  in  any  place. 

<<  2.  That  it  violates  Act  116  of  1888,  and  the  Constitution  of  the 
State  of  Louisiana,  in  that  its  terms  empower  the  council  of  the  city 
of  New  Orleans  to  prohibit  private  markets  in  the  populous  parts  of 
the  city,  and  to  create  a  monopoly. 

<  *  8.  That  in  so  far  as  it  compels  the  defendant  to  establish  his  private 
market  in  a  building  flagged,  sixteen  feet  high  and  three  and  one-half 
feet  from  any  dwelling,  it  is  unreasonable,  oppressive  and  ultra  vires.^* 
Defendant's  brief,  p.  2. 

The  sections  of  the  ordinance  requiring  interpretation  read  as  fol- 
lows, to -wit: 

'<  Section  1.  Be  it  resolved,  That  hereafter  it  shall  not  be  lawfn 
for  any  one  to  set  up  or  establish  a  private  market  for  the  sale  of 
meats,  fish,  vegetables  or  other  comestibles,  except  fruit,  without 
permission  of  the  city  council,  previously  applied  for  by  a  written 
petition. 

'*  Sec.  2.  That  the  private  market  building  occupied  for  such  pur- 
poses must  have  proper  flagging  and  ventilation,  said  building  to  be 
not  less  than  ten  (10)  by  flfteen  (15)  feet  in  superficial  area,  sixteen 
(16)  feet  in  height,  and  the  sides  of  said  building  not  less  than  three 
(8)  feet  six  (6  inches  from  any  dwelling,  and  said  building  shall  not 
be  less  than  2100  feet  from  any  public  market. 

*'  Sec.  8.  That  no  permit  or  license  shall  be  issued  for  any  pri- 
vate market  until  evidence  that  all  the  provisions  of  this  ordinance 
have  been  complied  with  shall  be  produced."  Plaintiff's  brief 
pp.  2  and  8. 

We  think  it  too  clear  for  argument  that  the  ordinance  is  illegal 
and  void,  by  reason  of  the  provision  contained  in  the  first  section, 
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which  makes  the  eBtablishment  of  private  markets  thereafter  to  de- 
pend upon  the  applicant  obtaining  ^^permiaeion  of  the  city  council" 

The  doctrine  announced  in  State  vs.  Mahner,  43  An.  496,  is  strictly 
applicable.     In  that  case  we  said : 

'^The  objectionable  feature  of  the  ordinance" — ^Ordinance  No.  8414 
governing  and  controlling  the  limits  within  which  dairies  might  be 
established — 'Ms  contained  in  the  first  section.  This  section  pre- 
scribes the  limits  within  which  dairies  may  be  conducted,  by  per- 
mission of  the  city  council,  and  it  is  made  unlawful  to  keep  more 
than  two  cows  without  U  permit  from  the  city  council      ♦      *      ♦ 

'*  The  ordinance  is  not  general  in  its  operation.  It  does  not  af- 
fect all  citizens  alike,  who  follow  the  same  occupation,  which  it  at- 
tempts to  regulate.  It  is  only  those  persons  who  keep  more  than 
two  cows  within  the  prohibited  limits  without  the  permission  of  the 
city  council  who  are  subject  to  the  penalties  of  the  ordinance. 

'^  The  discretion  vested  by  the  ordinance  in  the  city  council  is^  in 
no  way^  regulated  or  controlled.  There  are  no  conditions  prescribed 
upon  which  the  permit  may  be  granted.  It  is  within  the  power  of  the 
city  council  to  grant  the  privilege  to  some,  to  deny  U  to  others, 

<  <  The  discretion  vested  in  the  council  is  purely  arbitrary.  It  may  be 
exercised  in  the  interest  of  a  favored  few.  It  may  be  controlled  by 
partisan  considerations,  and  race  prejudices,  or  by  personal  animosi- 
ties. It  lays  down  no  rules  by  which  its  impartial  execution  can  be 
secured,  or  partiality  and  oppression  prevented." 

The  phraseology  of  Sec.  1  of  Ordinance  6600,  viz. :  ' 'without  per- 
mission of  the  city  council,"  is  almost  identical  with  that  of  Sec.  1 
of  Ordinance   No.   8414,  viz.:    ''without  a   permit  from   the   city 

council." 

Our  decision  in  Mahner' s  case  was  based  on  the  opinion  of  the 

Supreme  Court  in  Yick  Wo  vs.  Hopkins,  118  U.  S.  846,  to  which 

this  case  is  conformable  in  every  particular. 

This  objection,  lying  at  the  foundation  of  the  <  rdinance  as  it  does, 
and  appertaining  to  the  condition  precedent  on  which  private  mar- 
kets can  alone  be,  thereafter,  established,  being  sustained,  there  is 
no  occasion  that  other  grounds  of  objection  thereto  should  be  dis- 
cussed. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  and  sen- 
tence appealed  from  be  annulled  and  reversed,  and  it  is  now  or- 
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dered  and  decreed  that  Sec.  1  of  city  ordinance  No.  6600  be  and  the 
same  is  hereby  declared  illegal  and  void,  and  that  the  defendant  be 
discharged  from  prosecution  thereunder  at  the  cost  of  the  city. 


44  tin 
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No.  11,128. 
The  State  of  Lcxjisiana  vs.  Frank  Jones. 

It  has  been  repeatedly  held,  on  constitutional  grounds,  that  the  Supreme  Court 
has  no  Jurisdiction  to  review  the  facts  submitted  to  a  jury  In  a  criminal  case, 
so  as  to  determine  the  correctness  or  incorrectness  of  the  verdict. 

The  Supreme  Court  can  not  take  notice  of  any  fact  in  a  criminal  case  relating  to 
the  legal  question  presented,  unless  excepted  to  at  the  time  and  brought  up  in 
a  bill. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Charles. 
Ro9t,  J. 


M,  J.  Cunningham^  Attorney  General,  for  the  State,  Appellee. 


Hiddleston  Kenner  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.     The  accused  was  convicted  of  horse  stealing  and 
sentenced.    He  appealed. 
He  complains  of  the  overruling  of  his  motion  for  a  new  trial. 
The  motion  for  a  new  trial  alleged : 

1.  None  of  the  State  witnesses  testified  to  having  seen  the  accused 
actually  steal  the  horse,  or  even  that  he  was  ever  in  St.  Charles 
parish. 

2.  The  accused  swore  that  the  horses  were  given  to  him  to  sell, 
and  this  was  uncontradicted  either  by  parol  !or  circumstantial  evi- 
dence. 

3.  The  accused  had  no  witnesses.  Two  of  the  witnesses  were 
summoned  but  not  found,  and  two  others  were  not  summoned,  the 
clerk  having  failed  to  receive  the  notice  requiring  him  to  issue  the 
subpoenas. 

4.  That  the  accused  was  confined  in  jail  and  unrepresented  by 
counsel,  and  was  not,  therefore,  able  to  make  a  proper  defence. 
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The  first  and  second  grounds  are,  in  efPect,  a  contention  that  he 
was  convicted  on  insufficient  evidence. 

It  has  been  repeatedly  held,  on  constitutional  grounds,  that  we 
have  no  jurisdiction  to  review  the  facts  submitted  to  a  jury  in  a 
criminal  case,  so  as  to  determine  the  correctness  or  incorrectness  of 
their  verdict.  State  vs.  Polite,  33  An.  1016;  State  vs.  Reilly,  37 
An.  5;  State  vs.  Sweeney,  37  An.  1;  State  vs.  Perkins,  40  An.  210; 
State  vs.  Spooner,  41  An.  780;  State  vs.  Deschamps,  42  An.  567; 
State  vs.  Green,  43  An.  402 ;  State  vs.  Ware,  43  An.  400. 

On  the  third  g^ouad  the  record  does  not  show  that  the  accused 
made  an  application  for  a  continuance  on  account  of  absent  witnesses 
for  the  defence.  And  on  the  fourth,  it  does  not  appear  that  he  made 
any  effort  to  obtain  the  assistance  of  counsel,  or  that  he  had  made 
application  to  the  court  to  appoint  counsel  for  hiip. 

There  is  no  bill  of  exceptions  showing  any  adverse  ruling  of  the 
trial  judge  on  these  last  defences. 

In  deciding  any  legal  point  presented  we  can  consider  no  fact 
relating  to  the  same  unless  embodied  in  a  bill  of  exception. 

Judgment  affirmed. 
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The  State  of  Louisiana  vs.  Frank  Jones.  n26  666 

Same  as  In  No.  11,128,  State  vs.  Frank  Jones. 

APPEAL  from  the  Twenty- first  District  Oourt,  Parish  of  St.  Charles. 
R08t,  J. 


M,  J,  Cunningham,  Attorney  Qeneral,  for  the  State,  Appellee. 


Hiddleston  Kenner  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  accused  was  convicted  and  sentenced  for  horse 
Btealing.  He  has  appealed.  The  defences  in  this  case  are  the  same 
as  those  in  the  case  No.  11,128,  just  decided  against  the  same  de- 
fendant. 

For  the  reason  therein  assigned  the  judgment  is  affirmed. 
71 
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No.    11,130. 
The  State  of  Louisiana  vs.  Frank  Jones. 

Same  as  In  oases  11,1*28, 11,129,  State  vs  same  defendant. 

APPEAL  from  the  Twenty -first  District  Court,    Parish    of    St. 
Charles.     RoHj  J. 


M,  J,  Cunningham^  Attorney  General,  for  the  State,  Appellee. 


Hiddleston  Kenner  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  convicted  and  sentenced  for 
horse  stealing.  He  has  appealed.  His  defences  are  the  same  as 
in  the  case  of  State  vs.  same  defendant,  just  decided,  Nos.  11,128, 
11,129,  and  for  the  reasons  therein  assigned,  the  judgment  is  af- 
firmed. 
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No.  11,087. 
The  State  of  Louisiana  vs.  Michael  Walsh  et  als. 

1.  Tbe  requirements  to  the  entry  of  an  order  on  the  minutes,  under  Act  138  of  1877, 
are  satisfied  when  the  entry  is  made  under  the  direction  of  the  trial  court,  by 
the  minute  clerk,  and  the  minutes  are  approved  and  signed  by  the  ]udf?e. 

2.  The  purpose  being  to  lead  the  mind  of  the  witness  to  the  subject  of  the  inquiry, 
the  question  is  not  leading  in  the  legal  sense  of  the  word. 

3.  Proving  the  impulsive  exclamations  of  third  parties  at  the  time  of  finding 
inculpatory  testimony,  a  short  time  after  the  homicide,  does  not  warrant  the 
setting  aside  of  the  verdict.  The  defendant  subsequently  admitted  all  that  was 
proven. 

4.  The  latitude  of  a  cross -examination  will  not  be  extended  so  as  to  allow  the 
accused  to  introduce  testimony  without  his  having  laid  the  foundation  required 
by  the  rules  of  evidence. 

6.  Evidence  of  threats  by  deceased,  not  communicated  to  accused,  is  not  admissi- 
ble ;  the  proof  being,  as  stated  by  the  trial  judge,  that  the  conflict  was  provoked 
by  the  accused. 

6.  An  accused  who  testifies  In  his  behalf  Is  subject  to  the  same  duties,  liabilities 
and  prerogatives  as  other  witnesses;  he  may  be  examined,  cross -examined, 
impeached,  corroborated.  The  testimony  shall  be  weighed  and  considered 
according  to  the  general  rules  of  evidence,  and  the  trial  judge  shall  so  instruct 
the  jury, 

7.  A  new  trial  will  not  be  granted  on  the  ground  of  misdirection  unless  the  jury 
was  misled. 
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APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
•  Moisej  J, 


M.'J»  Cunningham,  Attorney  General,  and  Lionel  Adama,  Assistant 
District  Attorney,  for  the  State,  Appellee : 

1.  Tbe  requirements  of  Act  No.  188  (£.  S.)  of  1877,  that  the  Judge  shall  enter  an 
order  upon  tbe  minutes  directing  the  criminal  sheriff,  whenever  in  the  opinion 
of  the  Judge,  in  a  case  f  zed  for  trial,  talesmen  will  be  required  to  draw  such 
number  of  jurors  a«  in  the  opinion  of  the  court  may  be  necessary  to  complete 
the  jury,  is  fully  satisfied  when  the  order  is  entered  on  the  minutes,  under  the 
direction  of  the  presiding  judge,  by  the  minute  clerk,  and  the  minutes  are 
approved  and  signed  by  the  Judge.  Century  Diet.,  p.  1496;  1  Bouvier  Law  Diet. 
592;  1  Rap.  and  Law,  Law  Diet.,  p.  446;  And.  Law  Diet.,  p.  405;  6  Am.  and  Eng. 
Ency.  of  Law,  p.  469;  And.  Law  Diet.,  p.  679;  15  Am.  and  Eng.  Ency.  of  Law,  p. 
618;  Act  dO  of  1880. 

2.  No  defect  or  irregularity  in  the  drawing  and  summoning  of  grand  or  petit 
Jurors  shall  be  sufficient  cause  to  challenge  the  array  unless  it  is  made  to 
appear  that  some  fraud  has  been  practised,  or  some  great  wrong  committed 
that  will  work  great  and  irreparable  injury.  Acts  of  1873,  p.  168;  Act  44  of  1877, 
Sec.  11;  26  An.  579;  31  An.  91;  32  An.  34;  33  An.  1362;  lb.  1414;  34  An.  119;  35  An.  1096; 
37An.  376;38An.  459. 

S.  In  order  to  bring  a  witness  as  soon  as  possible  to  the  material  points  on  which 
he  Is  to  speak,  examining  counsel  may  recapitulate  to  him  the  acknowledged 
facts  of  the  case  which  had  already  been  established.  1  Greenl.  £v..  Sec.  434; 
i  Tayl.,  Sees.  1196, 1454. 

4.  It  is  a  well  settled  and  universal  rule  of  practice  that  u  conviction  will  not  be 
set  aside  and  a  new  trial  granted  merely  because  of  immaterial  or  harmless 
errors,  which  could  not  have  prejudiced  the  accused  In  any  way.  Wbart.  Cr. 
P.  and  P.,  Sec.  793;  1  Blsh.  Cr.  Pr.,  Sees.,  1275, 1277;  3  Gra.  and  Wat.  N.  T.,  p.  826;  9 
Am.  and  Eng.  Ency.  Law,  p.  756;  11  An.  480;  16  An.  384;  30  An.  1171;  35  An.  970. 

5.  It  is  not  error  of  sufficient  importance  to  warrant  the  Interference  of  the  re- 
visory tribunal,  that  the  trial  court  permitted  a  question  to  be  propounded, 
notwithstanding  objection  thereto,  which  was  intended  to  elicit  statements 
made  by  third  parties  at  the  time  of  the  finding  of  inculpatory  evidence,  when 
the  answer  of  the  witness  was  that  he  heard  no  such  statement. 

Nor  when  the  fact  sought  to  be  established  is  afterward  admitted  to  be  true. 

6.  Evidence  of  previous  threats  is  Inadmissible  unless  a  proper  foundation  Is  first 
laid  by  proof  of  some  overt  act  or  hostile  demonstration  made  by  the  deceased 
at  the  time  of  the  fatal  encounter.  Whart.  Cr.  £v..  Sees.  657,  757. ;  2  Bish.  Cr.  Pr., 
Sec.  627 ;  9  Am.  and  Eng.  Ency.  of  Law,  p.  674 ;  37  An.  443 ;  lb.  490 ;  lb.  640 ;  38  An.  20 ; 
36  An.  671 ;  48  lb.  86 ;  An.  617 ;  42  An.  754 ;  lb.  939 ;  43  An.  841 ;  44  An.  161. 

7.  Where  the  proof  is  that  the  conflict  was  provoked  by  the  accused,  who  were 
the  fit  St  assailants  and  commenced  the  attack  with  dangerous  weapons  at  a 
time  when  they  were  in  no  danger,  either  actual  or  Impending,  evidence  of 
threats,  whether  communicated  or  uncommunicated.  Is  not  admissible.  37  An. 
443;  Id.  640;  38  An.  20;  89  An.  671 ;  41  An.  86;  Id.  617;  Id.  939;  43  An.  841 ;  44  An.  161. 

If  admissible  at  all,  such  testimony  can  only  be  heard  where  the  question  as  to 
who  was  the  aggressor  is  left  In  doubt.  2  Blsh.  Cr.  Pr.,  Sec.  627;  Whart.  Cr.  Ev., 
Sec.  757;  9  Am.  and  Eng.  Ency.  of  Law,  p.  674;  State  vs.  Jefferson,  43  An.  998. 
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8.  Where  there  Is  any  evidence  supporting  a  plea  of  self-defence  the  trial  court  is 
required  to  instruct  the  Jury  as  to  the  principles  of  law  which  apply,  and  has 
no  anthority  to  pass  upon  the  weight  or  value  of  the  evidence  which  has  goae 
to  the  jury. 

But  there  is  a  class  of  cases  to  which  a  different  rule  applies,  viz.,  those  involv- 
ing rulings  of  the  Judge  in  the  course  of  the  trial  upon  the  admissibility  of 
evidence,  such  as  whether  the  proper  foundation  had  been  laid  for  evidence  of 
character,  threatH,  etc.  In  such  cases,  it  is  the  necessary  fnnctlpn  of  thejudg^e, 
for  tlie  guidance  of  his  own  action,  in  a  matter  addressed  exclusively  to  his 
own  discretion,  to  determine  whether  the  foundation  has  been  laid,  and,  for 
that  purpose,  to  consider  and  weigh  the  evidence  in  support  thereof.  Hence, 
it  was  held  that,  as  the  foundation  must  rest  on  proof  of  the  antecedent  con- 
ditions required,  it  is  in  the  sound  discretion  of  the  judge  to  determine  whether 
such  proof  has  been  made.  State  vs.  Labuzan,  87  An.  491 ;  State  vs.  Janvier,  lb. 
645;  State  vs.  Ford,  lb.  461. 

But  when  the  evidence  is  closed  and  the  case  has  gone  to  the  jury,  It  is  the 
latter's  exclusive  province  to  consider  all  the  evidence  before  it  and  to  deter- 
mine its  weight  and  credibility;  and  it  is  the  judge's  duty  to  charge  the  law 
applicable  to  any  state  of  facts  supported  by  evidence,  whether  he  believes  or 
attaches  value  to  such  evidence  or  not.    State  vs.  Tucker,  38  An.  539,  540. 

9.  The  bill  of  exceptions  must  set  out  the  facts  to  which  a  charge  was  pertinent, 
in  order  to  show  that  instructions  were  asked,  for  that  would  have  had  a 
material  bearing  on  the  case,  and  that  the  trial  court  was  not  asked  to  charge 
the  jury  upon  abstract  principles  of  law.  85  An.  774;  lb.  1048;  k7  An.  77;  lb.  576; 
6  An.  286;  10  An.  264;  12  A.n.  679;  22  An.  425;  84  An.  1084;  3  Gra.  and  Wat.  N.  T.  p.  17. 

10.  A  new  trial  will  not  be  granted  on  the  ground  of  misdirection,  if  the  error  does 
not  affect  the  just  result,  and  if  substantial  justice  has  been  done.  95  An!  974, 
975;  6  An.  658;  2Thomp.  Trials,  Sees.  2401,  2402,  2403;  7  An.  284;  8  An.  116;  82  An.  621; 
28  An.  170;  33  An.  391;  36  An.  1108. 


A .  D.  HenriqiieB  for  Defendants  and  Appellants : 

Whenever  tales  jurors  are  to  be  drawn  in  the  parish  of  Orleans,  the  judge  shall 
enter  an  order  on  the  minutes,  directing  the  criminal  sheriff  or  one  of  his 
deputies  to  draw  such  number  of  tales  jurors  as  in  the  opinion  of  the  court 
may  be  necessary  to  complete  the  jury  in  the  case  on  trial.  Act  No.  188,  extra 
session  of  1877,  p.  209. 

To  enter  an  order  on  the  minutes  as  provided  for  in  Act  188, 1877,  is  meant,  to  set 
down  in  writing,  to  make  a  record  of  and  not  merely  to  announce,  and  is  not 
synonymous  with  render.  Am.  and  Eng.  Ency.  of  Law,  Vol.  6,  verbo  "Enter," 
p.  649;  see  McLaughlin  vs.  Doherty,  54  Oalif  519;  Lockwood  et  als.  vs.  Dills, 
Admr.,  74  Ind.  51. 

In  the  direct  examination  of  a  witness  leading  questions  can  not  be  asked— except 
when  the  witness  appears  hostile  to  the  party  producing  him  or  is  unwilling  to 
give  evidence.  1  Greenleaf  on.  £v.  (14th  ed,),  Vol.  1,  Sees.  434,  486;  2  Taylor  on 
Kv.,  Vol.  2,  p.  1196,  Sec.  1404 ;  State  vs.  Tod  Johnson,  29  An.  717;  State  vs.  Parce, 
37  An.  269. 

Under  the  guise  of  re9  gegtce  a  narrative  of  past  events  made  after  the  events  are 
closed,  by  either  the  Injured  party  or  by  bystanders,  is  not  permitted.  Whar- 
ton Crim.  Rv.,  Sec.  264;  State  vs.  Melton,  37  An.  78;  State  vs.  Williams,  34  An.  961. 
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In  the  instant  case,  the  evidence  admitted  (against  the  objection  of  the  accused) 
was  the  declarations  of  third  persons  made  after  the  transaction  was  at  an  end, 
ontside  the  presence  of  the  accused,  at  a  distance  of  over  a  square  from  the 
place  where  the  event,  which  resulted  in  death,  had  occurred,  and  after 
several  hours  had  elapsed. 

In  cross-examining  the  witness  of  the  State,  the  accused  must  be  allowed  to  ask 
any  fact  tending  to  establish  his  defence,  whether  it  be  or  be  not  connected 
with  the  facts  testified  to  in  the  examination  in  chief.  State  vs.  8wayze,30  An. 
1823;  State  vs.  Thomas,  32  An.  349;  State  vs.  Wright,  40  An.  589. 

When  there  is  a  question  as  to  whether  the  attack  was  made  by  the  deceased  or 
the  accused  in  the  fatal  encounter,  it  is  competent  to  show  by  prior  declara- 
tions of  either  party  that  the  attack  was  the  one  he  intended  to  make.  Whar- 
ton on  Homicide,  Sees.  694,  696;  Stokes  vs.  People,  53  N.  Y.  164;  Wiggins  vs. 
People,  98  U.  S.  (3  Otto)  465;  State  vs.  Jefferson,  48  An.  996. 

An  accused  can  avail  himself  of  the  privilege  of  testifying,  but  can  not  be  com- 
pelled to  testify.    Constitution  of  1879,  Art.  6;  Acts  of  1886,  No.  29,  p.  39. 

The  State  can  not,  under  the  gnise  of  offering  rebutting  evidence,  reinforce  its 
testimony,  proving  matters  not  brought  out  by  the  defendants.  Bishop  Crim. 
Pro.,  Vol.  1,  Sec.  1069. 

It  is  the  duty  of  the  court  to  instruct  the  Jury  upon  every  phase  of  the  case  made 
by  the  evidence.  When  evidence  is  oflered  to  prove  a  certain  state  of  facts, 
and  the  claim  is  made  that  they  are  proved,  the  court  should  be  requested  so 
to  do.  charge  the  Jury  that  the  law  is  applicable  to  the  facts  claimed  to  be 
proved.  State  vs.  Tucker,  38  An.  540.  In  all  cases  evidence  of  character  is  an 
item  of  proof  to  be  considered  by  the  Jury;  it  is  entitled  to  the  serious  and 
honest  consideration  of  the  Jury.  It  is  from  this  evidence,  as  wen  as  from  all 
the  other  evidence  before  them,  that  the  Jury  are  expected  to  form  their  final 
conclusion.    State  vs.  Garic,  35  An.  970. 


The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.  The  defendants  having  been  tried  on  the  charge  of 
murder,  and  convicted  without  capital  punishment,  were  sentenced 
to  suffer  imprisonment  at  hard  labor  for  life. 

From  the  verdict  and  judgment  they  appealed. 

Their  grounds  of  complaint  are  set  out  in  a  challenge  to  the  array 
of  tales  jurors,  a  motion  for  a  new  trial  and  fourteen  bills  of  excep- 
tions. 

The  motion  for  a  new  trial  was  tendered  ex  industriay  for  it  reiter- 
ates the  grounds  reserved  in  the  bills,  and  contains  no  other  or  dif- 
ferent matter  requiring  the  court's  consideration. 

The  court  having  issued  an  order  to  the  criminal  sheriff  to  draw 
the  names  of  150  talesmen  from  the  jury  wheel  containing  the  tales- 
men drawn  by  the  jury  commissioners,  and  directing  their  summons, 
their  counsel  challenged  the  array  of  the  said  tales  jurors  on  the 
grounds  that  there  was  no  legal  order  issued  for  the  summoning  of 
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the  talesmen;  that  there  was  no  order  written  on  the  minutes  of  the 
court  in  the  manner  required ;  that  there  was  no  legal  drawing  of 
talesmen ;  and  that  the  said  talesmen  were  drawn  by  the  jury  com- 
missioners instead  of  the  criminal  sherifF,  or  one  of  his  deputies. 

The  last  ground,  viz. :  that  there  was  no  legal  drawing,  as  the 
talesmen  had  been  drawn  from  the  jury  wheel  by  the  commissioners, 
and  not  by  the  criminal  sheriff,  has  been  amended  and  supplemented 
by  the  effect  of  the  evidence  admitted,  and  includes  the  additional 
objection  that  the  deputy  sheriff  did  not  draw  the  names  of  the  tales 
jurors  from  the  jury  wheel  in  the  manner  required  by  the  statute  on 
the  subject. 

The  question  is  fairly  presented  by  the  admission  of  the  assistant 
district  attorney,  that  the  entry  on  the  minutes  under  date  of  Sep- 
tember 27,  1892,  directing  the  drawing  by  the  criminal  sheriff  of  tales 
jurors  was  written  in  the  minute  book  by  the  minute  clerk,  under 
directions  of  the  court,  and  not  by  the  presiding  judge  with  his  own 
hand,  but  that  after  the  minutes  had  been  written  containing  the 
order,  they  were  signed  and  approved  by  the  trial  judge  before  the 
list  of  jurors  was  called. 

The  deputy  who  drew  the  talesmen  states  that  three  jury  commis- 
sioners and  the  witnesses,  naming  them,  were  present;  that  250 
names  were  placed  in  the  wheel,  from  which  he  drew  150  names  of 
tales  jurors;  that  they  were  drawn  in  a  bunch;  '<  that  he  took  the 
150  names  out  at  one  and  the  same  time." 

Entering  Order  upon  the  Minutes. 

1.  The  objection  made  because  the  entry  in  the  minute  book  of  the 
order  for  the  drawing  of  the  talesmen  was  written  by  the  clerk,  and 
not  by  the  trial  judge  with  his  own  hand,  is  the  first  in  the  order  of 
the  questions  presented. 

Act  No.  158  of  1877  provides:  That  whenever  on  the  trial  of  any 
criminal  case  in  the  parish  of  Orleans,  where  the  accused  is  charged 
with  a  felonious  crime,  the  panel  of  jurors  has  been  exhausted  and 
the  jury  is  not  complete,  or  when  in  the  opinion  of  the  judge,  in  a 
case  fixed  for  trial,  talesmen  will  be  required,  the  judge  shall  enter 
an  order  on  the  minutes,  directing  the  criminal  sheriff  or  one  of  his 
deputies  to  draw  such  number  of  tales  jurors  as,  in  the  opinion  of 
the  court,  may  be  necessary. 
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This,  it  is  contended,  can  not  be  interpreted  to  mean  that  the 
judge  shall  announce  what  the  order  is,  and  that  the  minute  clerk 
shall  enter  the  order  upon  the  minutes,  but  that  it  is  the  duty  of  the 
judge  himself  to  enter  the  order  on  the  minutes. 

<'  To  enter,"  with  reference  to  the  minutes  of  a  court,  is  to  cause 
to  be  put  down  upon  the  record  any  order  or  any  part  of  the  court's 
proceedings ;  it  is  the  act  of  setting  down,  or  causing  to  be  set  down, 
in  writing ;  recording,  or  causing  to  be  recorded,  in  due  form,  any 
step  in  the  case  of  which  note  must  be  kept. 

The  minute  clerk  was  the  mere  amanuensis  of  the  judge. 
It  was  in  no  respect  his  order. 

The  minutes  are  of  the  court's  proceedings  and  are  made  authen- 
tic by  the  judge's  signature. 

It  would  be  entirely  exceptional  to  hold  that  the  judge  must  write 
down  certain  orders  in  proper  person. 

By  adopting  the  medium  of  '^to  enter"  as  understood,  and  as 
given  in  the  dictionaries,  it  agrees  at  all  points  with  the  practice  of 
the  courts. 

Panel  of  Tales  Jurors. 

2.  The  second  ground  of  challenge  to  the  array,  as  presented  in 
counsel's  brief,  and  in  his  oral  argaments  at  the  bar,  is  that  the 
deputy  of  the  criminal  sheriff,  acting  under  the  order  of  court,  in- 
stead of  drawing  from  the  jury  wheel,  the  names  of  talesmen  one  by 
one,  took  out  a  handful  of  slips,  counted  one  hundred  and  fifty 
names  and  returned  the  remainder.  He  argues  that  by  this  irregu- 
larity there  was  not  the  indiscriminate  taking  from  the  jury  wheel 
and  a  resort  to  chance  or  fortuity  that  the  statute  provides ;  that 
the  drawing  was  not  as  intended  and  the  proceedings  were  null  and 
void. 

A  violation  of  the  special  statute  and  the  selecting  of  tales  jurors 
would  violate  the  panel  of  tales  jurors. 

Though  the  jury  commissioners  and  witnesses  were  present,  only 
the  deputy  sheriff  who  attended  to  the  drawing  was  examined  as  a 
witness. 

He  is  direct  in  his  testimony ;  no  slips  were  selected ;  they  were 
taken  out  and  the  number  exceeding  the  one  hundred  and  fifty  or- 
dered to  be  drawn  returned  without  reading  the  names. 
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The  names  were  taken  from  the  wheel  at  random. 

There  was  no  wrong  committed  to  the  prejudice  of  the  accused  or 
any  irregularity  detrimental  to  the  defense. 

It  was  not  in  good  form  to  act  as  hastily  in  the  drawing ;  we  can 
not  give  it  our  approval,  but  this  does  not  carry  with  it  the  nullity 
of  the  panel  of  the  tales  jurors. 

If  grounds  were  shown  for  the  least  inference  that  the  defend- 
ant was  denied  that  chance  drawing  of  jurors  for  his  trial  which  the 
statute  provides  we  would  annul  and  set  aside  the  verdict. 

If  the  slips  had  been  taken  out  one  by  one,  instead  of  many,  the 
fortuitous  would  not  have  been  more  absolute. 

With  the  exception  of  undue  haste  there  was  no  informality ;  at 
any  rate  not  sufficient  to  annul  a  panel  of  tales  jurors. 

The  decisions  and  the  authorities  uniformly  maintain  that  the  ir- 
reg^arity  must  give  rise,  at  least,  to  an  inference  that  the  names  of 
tales  jurors  were  selected  and  not  drawn. 

Thb  Qubstion  Not  Lbadino. 

The  following  question  was  objected  to  by  defendant's  counsel  as 
leading : 

''I  understand  you  to  say  that  when  you  got  there,  after  running 
there,  you  found  one  man  lying  partly  on  the  banquette  and  partly 
in  the  gutter,  dead?" 

The  answer  of  the  witness  was  ^^Yes,  sir." 

It  is  true  that  the  interrogatory  inust  not  assume  facts  as  proven 
which  have  not  been  proven ;  nor  that  particular  answers  have  been 
given  which  have  not  been  given. 

The  prosecuting  officer,  it  is  shown,  had  not  misunderstood  the 
witness  who  had  already  testified  in  reference  to  the  fact  suggested 
by  the  question. 

When  the  purpose  is  to  lead  the  mind  of  the  witness  to  the  sub- 
ject of  the  inquiry,  the  examining  counsel  may  recapitulate  to  the 
witness  the  acknowledged  facts  already  established  in  order  to  bring 
him  to  the  material  points  on  which  he  is  to  speak.  1  Greenleaf  on 
Ev.,  Sec.  484;  Roscoe  Orim.  Ev.,  p.  780. 
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In  thus  leading  the  mind  he  may  propound  a  question  which  sug- 
gests the  answer  ^' Yes"  or  *'No,"  if  it  be  not  conclusive  upon  the 
matter  at  issue,  and  suggests  incidental  facts,  not  directly  incrimi- 
nating the  accused. 

GntCUMBTANCBS  UNDBR  WHICH  THE   COAT  OF  ACCUSED  WaS  FOUND. 

To  the  following  question  the  accused  objected:  *'  State  exactly 
what  occurred  at  the  time  of  the  finding  of  the  coat?"  on  the 
ground  that  the  fact  sought  to  be  proven  was  not  part  of  the  res 
gegtsR,  more  than  two  hours  had  elapsed  after  the  homicide  and  the 
accused  was  not  present 

It  is  s^own  by  the  evidence  that  after  the  arrest  of  two  of  the  ac- 
cused, Walsh  and  Leonard,  the  officer  repaired,  about  two*  hours 
after  the  homicide,  to  where  the  other  accused,  Ryan,  lives,  and 
there  found  a  coat  on  which  there  were  blood  stains. 

The  accused  was  not  present. 

The  officer  spoke  to  his  mother  and  sister. 

The  court  states,  in  the  recital  of  facts  incorporated  in  the  bill, 
that  nothing  was  said  at  the  time  with  reference  to  Ryan. 

By  the  court,  reasons  for  ruling : 

'^  Later  during  the  trial  Ryan  admitted  the  coat  to  have  been  his, 
and  also  that  there  were  blood  stains  upon  it.  Nothing  prejudicial 
to  the  accused  was  elicited  in  this  examination  with  respect  to  any 
remarks  made  by  Ryan's  mother  or  sister.  I  admitted  the  testimony 
for  the  purpose  of  permitting  the  prosecution  to  prove  the  discovery 
of  the  coat,  its  condition  and  the  circumstances  surrounding  the  dis- 
covery. 

^'As  a  matter  of  fact  this  witness  did  not  at  any  time  claim  that  he 
heard  any  remarks  made  by  any  person  at  the  time  of  the  finding  of 
the  coat,  nor  did  he  undertake  to  repeat  anything  as  having  been 
said  at  the  time." 

The  objection  to  the  question  lost  all  importance,  if  it  ever  had  any, 
by  the  answer  given. 

With  reference  to  that  to  which  objection  was  made  the  witness  did 
not  testify.     He  knew  nothing  about  it;  had  not  heard. 

Another  bill  of  exceptions  was  taken,  viz..  No.  7,  on  the  same  sub- 
ject matter,  to  the  testimony  of  Officer  Bitterwolf . 

The  question  propounded  was : 

''  Who  were  there  at  the  time  that  this  coat  was  found?" 
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^'Ans.  Mrs.  Ryan  and  her  daughter  and  Officer  Fordyce  and  my- 
self." 

And  then  the  following  qnestion  was  asked  of  said  witness : 

'*  Q.  Anything  said  at  the  time  of  the  finding  of  said  coat?" 

And  the  witness  answered  and  said : 

"  Yes,  sir." 

The  trial  judge  states  that  the  testimony  was  admitted  for  reasons 
stated  in  bUls  4,  5  and  6,  and  adds: 

<'  It  was  subsequently  admitted  that  the  coat  was  Ryan's." 

The  coat  was  admissible  as  evidence  tending  to  prove  the  pres- 
ence of  the  accused,  Ryan,  at  the  time  of  the  homicide,  and  that  this 
garment  was  blood  stained ;  it  was  competent  to  prove  under  what 
circumstances  it  was  stained  with  blood. 

The  impulsive  exclamations  of  those  with  whom  the  accused  re- 
sided as  to  the  identity  of  his  coat  at  the  time  it  was  discovered, 
about  two  hours  after  the  homicide,  are  not  inadmissible  declaration 
or  narrative,  but  utterances  which,  if  proven,  will  not  vitiate  the 
verdict ;  the  defendant  having  afterward  admitted  that  the  coat  was 
his.  A  new  trial  will  not  be  granted  to  have  excluded  the  testimony 
of  a  fact  proven  by  defendant's  admission. 

Threats  Not  Communicated. 

Counsel  for  the  defendants,  during  the  course  of  the  cross-exami- 
nation of  a  State  witness,  J.  Coyle,  inquired  of  the  witness  whether 
or  not  before  the  homicide  the  deceased  Hanley  had  not  made  certain 
threats  against  the  accused. 

The  counsel  for  the  defendants  stated  to  the  court  that  the  object 
of  the  cross-examination  of  this  witness  was  to  prove  that  the 
deceased,  Patrick  Hanley,  did,  a  short  time  prior  to  the  fatal 
encounter,  threaten  the  life  of  Michael  Walsh,  one  of  the  defend- 
ants, and  furthermore,  that  the  first  overt  act  at  the  time  of  the 
homicide  was  made  by  this  witness,  Coyle,  striking  Leonard,  another 
defendant,  and  by  the  deceased  drawing  a  pistol  and  pointing  it  at 
the  accused,  Walsh. 

The  court  ruled  that  the  testimony  was  not  admissible,  for  the 
reason  that  no  foundation  had  been  laid  for  the  introduction  of 
evidence  of  threats  by  the  deceased  against  the  accused,  and 
reserved  to  defendants  the  right  later  during  the  trial  to  re-examine 
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this  witness  if  in  the  meantime  the  basis  for  the  introduction  should 
have  been  laid. 

The  counsel  for  the  defendants  urges  error  on  the  part  of  the 
court  in  having  thus  ruled,  and  contends  that  on  cross-examination 
he  must  be  allowed  to  cross-examine  the  witnesses  for  the  State  as 
to  any  fact  to  establish  his  defense,  whether  the  fact  be  connected 
with  or  disconnected  from  those  testified  in  the  examination  in  chief. 
In  support  of  his  contention  counsel  refers  to  the  cases  of  State  vs. 
Swayze,  80  An.  1827,  and  State  vs.  Grayson,  88  An.  788. 

The  distinction  laid  down,  in  both  those  cases,  between  the  right 
of  the  State  in  the  cross-examination  of  witnesses  of  the  accused 
and  the  right  of  the  accused  in  the  cross-examination  of  a  witness 
of  the  State  is  not  disputed. 

It  is  conceded  by  the  prosecution  that  the  accused  had  the  legal 
right  to  cross-examine  the  witnesses  for  the  prosecution,  as  to  any 
fact  tending  to  establish  their  defense,  whether  connected  with  the 
facts  testified  in  the  examination  in  chief  or  not. 

The  prosecution  disclaims  any  denial  of  this  well-established  prin- 
ciple, and  urges  that  the  objection  was  that  evidence  of  threats  could 
in  no  sense  be  heard  to  establish  a  defense  in  the  absence  of  proof 
of  some  overt  act  or  hostile  demonstration  by  the  deceased  at  the 
time  of  the  killing. 

Such  was  also  the  reason  assigned  by  the  trial  court  for  excluding 
the  testimony  sought  to  be  elicited,  and  for  suggesting  postpone- 
ment of  the  examination  of  the  witness  upon  this  point  until  proper 
foundation  was  laid. 

Proof  that  the  threats  have  been  communicated  to  the  accused,  or 
of  some  overt  act  or  hostile  demonstration,  is  a  condition  precedent 
to  the  admissibility  of  testimony  to  prove  that  threats  were  made  by 
the  deceased. 

Counsel  for  the  defendant  does  not  limit  his  argument  to  these 
propositions.  He  urges  that  the  question  submitted  for  adjudication 
is  whether,  under  the  state  of  facts  as  presented  by  the  record,  it 
was  competent  to  show,  when  there  is  a  question  as  to  whether 
the  attack  was  made  by  the  accused  or  the  deceased,  the  prior 
declarations  of  either  party. 

In  other  words,  that  in  cases  of  doubt  as  to  who  commenced  the 
attack,  threats  of  the  deceased  against  the  accused  though  uncom- 
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municated,  are  relevant  to  show  that  the  attitude  of  the  deceased 
was  hostile  to  the  defendants. 

The  recital  of  facts  by  the  judge  in  the  bill  most,  under  our  juris* 
prudence,  be  accepted  as  correct. 

He  states  in  words  not  to  be  misunderstood  that  no  foundation 
had  been  laid  ac  the  time  that  these  questions  were  propounded  to 
the  witness. 

Whether  a'  sufficient  foundation  had  been  laid  for  the  reception  of 
the  evidence  was  a  question  for  the  judge. 

We  can  not  assume  that  there  was  a  question  as  to  whether  the 
attack  had  been  made  by  the  accused  or  the  deceased,  regardless  of 
the  judge's  statement  that  no  foundation  at  all  had  been  laid  and 
that  no  attempt  in  that  direction  had  been  made. 

The  Judge's  Recital  in  the  Bill  op  Exobptons. 

Later  in  the  trial  a  witness  on  behalf  of  the  defendants  was  asked 
the  question: 

''  If  she  had  heard  threats  made  by  the  deceased,  Patrick  Hanley, 
against  the  accused,  Michael  Walsh,  five  or  ten  minutes  prior  to  the 
fatal  encounter?" 

Similar  objection  was  made  by  the  prosecuting  officer  as  was  made 
to  the  testimony  of  John  Coyle. 

The  court  sustained  the  objection,  to  which  defendants  reserved  a 
bill  of  exceptions.  The  following  is  the  recital  ef  the  court  in  the 
bUl: 

''In  my  opinion  under  the  proof,  evidence  of  threats  was  inadmis- 
sible. There  can  be  no  question  as  to  who  was  the  aggressor,  the 
matter  is  not  left  in  doubt;  the  conflict  was  provoked  by  the  defend- 
ants, who  were  the  first  assailants,  and  who  commenced  the  attack 
with  dangerous  weapons. 

« There  was  neither  provocation,  necessity  nor  excuse  for  the 
murder,  which  was  cruel  in  the  extreme.  The  accused  were  in  no 
danger,  either  actual  or  impending.  Neither  the  deceased  nor  the 
persons  who  accompanied  him  had  made  any  hostile  demonstrations 
or  committed  any  overt  act  toward  the  accused;  on  the  contrary, 
the  proof  established,  beyond  all  question,  that  the  first  attack  was 
made  with  murderous  weapons  by  the  prisoners.  Kine  witnesses 
for  the  State  supported  this  conclusion,  which  was  confirmed  em- 
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phatically  and  positively  by  certain  physical  facts  and  all  surround- 
ing circumstances.  The  testimony  of  the  interested  witnesses  for 
the  defence  (the  three  accused,  the  mother  and  sister  of  one  of 
tbem)  was  palpably  incorrect  and  no  weight  whatever  could  be  given 
to  it." 

The  question  of  law  presented  by  counsel  does  not  arise  in  the  case. 

The  question  is  one  of  fact  as  to  whether  a  foundation  for  the  re- 
ception of  the  testimony  was  laid,  vel  non. 

We  have  the  statement  that  the  testimony  left  no  doubt  as  to  who 
made  the  attack. 

The  testimony  is  not  before  us.  The  facts  necessary  to  a  deci- 
sion are  those  recited  in  the  bill  of  exceptions. 

They  are  conclusive,  and  leave  no  room  to  apply  the  principles 
laid  down  in  the  text  books  and  in  the  decisions  to  which  our  atten- 
tion is  directed. 

The  threats  were  inadmissible,  as  they  had  not  been  communicated ; 
no  proof  was  made  of  an  overt  act  or  hostile  demonstration  by  the 
deceased,  and  the  question  who  was  the  aggressor  is  not  left  in 
doubt  by  the  recitals  of  the  trial  judge  as  contained  in  the  bill  of 
exceptions. 

Witness  in  His  Own  Behalf. 

One  of  the  defendants  had  testified. 

The  day  after  he  had  been  discharged  as  a  witness  he  was  re- 
examined by  the  State. 

The  district  attorney  stated  to  the  court  that  he  desired  to  have 
the  accused  called  for  the  purpose  of  laying  a  foundation  for  a  con- 
tradiction. 

The  defendants'  counsel,  objected  and  assigned  as  reason  that  the 
accused  had  been  a  witness  in  his  own  behalf,  also  in  behalf  of  the 
other  defendants;  that  he  had  testified  and  had  been  cross-exam- 
ined and  his  examination  closed ;  that  he  could  not  be  recalled  to  be 
re-examined. 

The  only  objection  was  ''that  the  assistant  district  attorney  could 
not  place  upon  the  stand  an  accused  person  for  any  purpose,  and 
particularly  after  said  accused  had  testified  and  retired  from  the 
witness  stand." 

The  statutes  of  the  different  States  making  defendants  competent 
witnesses  in  their  own  case  have  undergone  considerable  construc- 
tion by  the  courts. 
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It  is  fpenerally  stated  that  if  an  accused  chooses  to  waive  the  con- 
stitutional protection  in  his  favor  and  become  his  own  witness,  he 
may  be  recalled  as  any  other  witness  in  the  case.  He  may  be  ex- 
aminedy  and  cross-examined,  impeached  and  corroborated.  The 
weight  of  the  testimony  is  left  to  the  jury. 

He  must  answer  relevant  questions. 

'<  Any  other  construction  would  render  this  statute  the  most  effec- 
tual shield  to  crime  and  criminals  which  could  possibly  be  devised." 
Wharton  Crim.  Ev.,  p.  432. 

*<  The  trial  judge  may,  at  his  discretion,  permit  to  be  recalled  in 
order  to  be  re-examined  by  the  party  recalling  him.  As  a  matter 
of  discretion,  however,  this  is  not  reviewable  by  the  appellate  court 
unless  it  appear  that  the  error  goes  to  the  merits  of  the  case."  lb. 
493.  It  is  a  matter  wholly  within  the  discretion  of  the  lower  court  to 
allow  a  witness  to  be  recalled  to  lay  the  foundation  for  his  impeach- 
ment.    11  S.  E.  758;  9  So.  574. 

Act  29  of  1886  is  a  return  to  a  practice  which  became  odious  in 
the  remote  past. 

It  is  now  divested  of  all  adverse  presumption  because  of  the  fact 
that  the  accused  does  not  choose  to  testify  in  his  own  case. 

He  is  still  protected  by  the  presumption  of  the  common  law,  as  to 
innocence  until  found  guilty,  should  he  not  testify. 

'<It  is  proper  for  the  court,  in  all  cases  where  the  defendant 
declines  to  avail  himself  of  the  right  of  testifying,  to  hold  firmly 
to  the  position  that  no  inference  is  to  be  drawn  against  him  from 
such  omission.     *     *     * 

*<  And  it  has  been  considered  error  for  the  judge  to  decline  to  charge 
the  jury  that  no  presumption  is  to  be  drawn  from  said  withholding, 
and  it  has  been  held  error  if  the  court  permit  the  counsel  for  the 
prosecution,  against  defendant's  objections,  in  addressing  the  jury,  to 
comment  on  the  omission  as  a  circumstance  against  him,  or  a  fact  to 
be  considered  in  determining  the  case."  Wharton  on  Crim.  Ev.,  p. 
435. 

The  fact  that  the  prisoner  is  examined  by  counsel,  and  that  the 
judge  will  be  able  to  preserve  his  position  as  moderator,  is  a  safe- 
guard against  the  abuses  of  the  old  system. 

In  thus  admitting  the  prisoner  to  examination  as  a  volunteer  wit- 
ness under  the  statute,  he  waives  his  privileges  as  an  accused  in 
open  court,  during  the  examination  of  witnesses,  at  the  trial  in  mat- 
ters connected  with  the  offense.     He  is  subject  to  the  same  rules 
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and  called  upon  to  submit  to  the  same  test  as  other  witnesses.  In 
the  language  of  the  statute : 

**  He  shall  be  subject  to  all  the  rules  that  apply  to  other  wit- 
nesses." 

His  credit,  like  that  of  other  witnesses,  is  for  the  jury. 

Refusal  to  Instruct  as  Rbqubsted. 

The  last  bill  of  exceptions  reserved  during  the  course  of  the  trial 
was  taken  to  the  court's  refusal  to  instruct  the  jury  as  requested. 

The  court  gave  the  following  special  instruction  as  requested: 

'*  Evidence  of  the  character  and  reputation  that  an  accused  has  in 
the  community  where  he  lives,  when  offered,  is  always  competent. 
It  tends,  in  many  important  phases  of  a  case,  to  create  a  doubt 
which,  but  for  that  evidence,  would  not  have  existed  in  favor  of  the 
party  or  parties  charged  with  crime,  and  it  may,  on  the  other  hand, 
remove  a  doubt  already  existing,  which  otherwise  might  weigh 
heavily  against  the  accused. 

But  declined  to  give  the  following: 

''  Evidence  of  character  and  reputation  that  the  accused  has  in 
the  community  where  he  lives,  when  offered,  is  always  competent. 
It  tends,  in  many  important  phases  of  the  case,  to  create  a  doubt 
which,  bat  for  that  evidence,twould  not  have  existed  in  favor  of  the 
party  or  parties  charged  with  crime,  and  it  may,  on  the  other  hand, 
remove  a  doubt  already  existing,  which  otherwise  might  lay  heavily 
against  the  accused." 

A  party  who  complains  that  an  instruction  was.  re  fused  must  show 
that  it  was  appropriate  to  the  case.  3  Graham  &  Wa*^erman  on 
New  Trials,  p.  17. 

The  law  is  tenacious  of  character,  and  correct  instructions  to  juries 
make  character  part  and  parcel  of  the  whole  evidence  when  offered 
and  admitted. 

In  this  case  the  consideration  of  character  was  nob  excluded;  the 
jury  was  instructed  that  *^it  is  always  competent  when  offered." 

As  to  the  part  withheld  it  may  be  said,  if  character  be  an  issue  of 
the  case,  that  withholding  a  particular  instruction  has  not  the  same 
effect  as  giving  an  improper  one.  By  the  latter  the  jury  is  deceived, 
but  by  the  former  they  are  left  unembarrassed  to  try  the  case  on  its 
merits,  according  to  their  own  opinion  of  right  and  justice.  8  Qra- 
ham  &  Waterman  on  New  Trials,  p.  1717. 
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A  new  trial  will  not  be  granted  unless  the  jury  were  misled.  2 
Thompson  on  Trials,  Sec.  2401;  State  vs.  Gorie,  85  An.  974;  State 
ys.  Ricalfi,  85  An.  771;  State  vs.  Bret,  6  An.  658. 

The  jary  passed  upon  the  question  of  guilt. 

The  questions  of  law  presented  do  not  give  grounds  to  reverse  the 
verdict. 

Verdict  and  the  judgment  appealed  from  affirmed. 

Dissenting  Opinion. 

W ATKINS,  J.  I  am  in  accord  with  the  opinion  of  the  majority,  ex- 
cept upon  one  question,  and  that  is  the  right  of  the  district  attorney 
'^  to  have  the  accused  called  for  the  purpose  of  laying  the  basis  for 
his  contradiction,''  under  any  circumstances,  and  particularly  under 
the  circumstances  stated  in  the  opinion. 

The  defendant  had  accepted  the  grace  of  a  special  statute,  and 
placed  himself  on  the  stand  as  a  witness  in  his  own  favor.  He  wajs 
examined,  cross-examined  and  re-examined. 

He  was  then  discharged  from  the  witness  stand.  ''The  day  after 
he  had  been  discharged  as  a  witness,"  in  the  language  of  the  court, 
he  was  recalled  by  the  State  and  examined,  ''  for  the  purpose  of  lay- 
ing a  foundation  for  a  contradiction." 

In  so  doing  the  State  made  the  accused  her  own  witnessj  and  his  tes- 
timony his  own  evidence.  In  my  opinion,  the  statute  authorizing 
accused  persons  to  testify  is  not  susceptible  of  the  interpretation  the 
court  has  given  it.  It  declares  that  while  ''  the  circumstance  of  the 
witness  being  a  party  accused  shall  in  no  wise  disqualify  him  from 
testifying,"  yet  that  declaration  is  coupled  with  the  proviso,  ''(1) 
that  no  one  shall  be  compelled  to  give  evidence  against  himself;"  and 
''(2)  that  if  the  person  accused  avails  himself  of  this  privilege,  he 
shall  be  subject  to  all  the  rules. that  apply  to  other  witnesses,  and 
may  b^  cross-examined  as  to  all  mattera  concerning  which  he  gives 
his  testimony."     Sec.  2,  Act  29  of  1886. 

In  this  instance  the  accused  has  been  coerced  to  violate  both  of 
the  foregoing  provisions  of  the  act,  (1)  by  compelling  him  to  testify 
against  himself  as  a  witness  for  the  State,  against  his  solemn  protest; 
(2)  by  compelling  him  to  give  testimony  for  the  State  otherwise  than 
on  crbss-examination,  and  in  relation  to  matters  and  things  about 
which  he  was  not  interrogated  in  chief  while  on  the  stand  as  a  wit- 
ness in  his  own  behalf. 
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If  the  decision  be  in  conformity  to  the  statute,  it  is  plainly  uncon- 
stitutional, being  in  direct  conflict  with  Art.  6  of  the  Constitution., 

This  statute  is  an  enabling  law,  and  like  other  enabling  statutes 
should  be  strictly  construed. 

If  the  construction  placed  upon  the  statute  in  question  prevails, 
any  loitnesa  who  ha8  appeared  and  testified  for  an  accused  becomes 
liable  to  be  thus  called  by  the  State  as  a  witness  for  the  accused  not- 
withstanding his  discharge,  and  at  any  subsequent  stage  of  the  trial, 
and  compelled  to  give  evidence  against  himself.  My  understanding 
of  the  law  is  di£ferent.  I  am  firmly  of  the  opinion  that  the  State 
exhausted  her  right  of  questioning  the  accused  upon  his  cross-exami- 
nation, and  that  both  the  statute  and  Constitution  forbade  his  being 
made  a  witness  for  the  State,  and  coerced  to  give  testimony  against 
himself. 

For  these  reasons  I  feel  constrained  to  dissent  from  the  opinion  of 
the  majority. 
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ACCESSION. 

The  principle  underlyingand  usually  determining  the  title  to  alluvion 
in  our  system  is  expressed  in  the  equitable  maxim  Qui  8entit 
onu8,  sentire  debet  et  commodtim. 

Another  principle  equally  germinal  is  that  title  to  alluvion  is  a 
purely  accessor^'  right  attaching  exclusively  to  the  riparian 
estate,  and  incapable  of  existing  without  it. 

A  party  who  sells  the  entire  estate  owned  by  him  to  the  line  of  a 
public  road,  or  street  bordering  the  river,  and  beyond  which  no 
property  susceptible  of  private  ownership  exists  at  date  of 
sale,  retains  no  estate  to  which  the  accessory-  right  to  future 
alluvion  could  attach. 

The  intervention  of  a  public  road  or  street  does  not  prevent  the 
owner  of  the  estate  adjacent  thereto  from  being  considered  as 
the  front  or  riparious  proprietor,  when  nothing  susceptible  of 
private  ownership  exists  between  the  road  or  street  and  the^river. 

Such  adjacent  estate  must  bear  the  whole  loss  resulting  from  any 
encroachment  by  the  river,  furnishing  space  for  a  new  road  or 
street  if  the  old  is  washed  away,  and  the  law,  as  well  as  justice, 

awards  him  the  corresponding  benefit  from  accession. 

The  vendor  of  the  lots  adjacent  to  the  road  is  subject,  on  the  other 
hand,  to  no  risk  of  loss,  and  has,  therefore,  no  legal  or  equitable 
claim  to  any  gain  by  future  accretion. 

Succession  of  Delachaise  i^s.  Maginnis^  p.  1043. 

AGENTS  AND  AGENCY. 
See  Mandate. 

APPEAL. 

In  case  an  appellant  procures  certiorari  and  brings  up  documents 
in  the  original  which  are  missing  from  the  transcript,  and,  also, 
a  supplemental  transcript,  during  the  pending  of  appellee's  mo- 
tion to  dismiss,  and  under  a  reservation  by  the  court,  the  motion 
will  be  denied,  inasmuch  as  such  records  satisfy  all  of  the  ap- 
pellee's reasonable  requirements. 
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Where  the  objection  taken  is,  that  a  transcript  of  appeal  improp- 
erly inclades  two  different  and  distinct  records,  incompatible 
with  each  other,  it  will  not  be  entertained,  the  transcript  dis- 
closing the  cumulation  of  the  two  causes  in  the  District  Court  by 

consent. 

Succession  of  Harvey  ei  al,  vs.  Harvey  et  al.,  p.  80. 

In  an  appeal  from  a  judgment  which  is  not  for  money  or  for  delivery 
of  property,  it  is  the  function  of  the  judge  to  fix  the  amount  of 
the  bond  for  suspensive  appeal.  When  he  has  done  so  and 
appellant  has  complied  with  the  order,  alleged  error  in  the  ex- 
ercise of  the  judge^s  discretion  may  authorize  some  relief,  but  is 
certainly  no  ground  for  dismissing  the  appeal. 

McCarthy  vs.  McCarthy ^  p.  146. 

A  devolutive  appeal  lies  from  an  interlocutory  decree  consolida- 
ting the  proceedings  in  a  surrender  made  by  a  commercial  part- 
ner, individually  to  his  individual  creditors,  with  those  of  the 
surrender  made  by  him  and  his  co  -  partner,  as  commercial  partners 
and  as  a  firm,  to  the  partnership  creditors,  even  though  a  sus- 
pensive appeal  does  not  lie  from  the  decree,  because  its  execu- 
tion could  cause  no  irreparable  injury. 

A    decree  consolidating  the  two  proceedings  is  proper.     Far  from 

causing  any  injury  to  either  class  of  creditors,  or  to  any  party 

concerned,  the  decree  enures  to  the  benefit  of  all  such  parties, 

by  securing  to  them  a  speedy  and  uniform  administration  of 

their  respective  rights. 

Reilly  i'8.  Creditors^  p.  370. 

Our  former  decree  in  dismissing  this  appeal  was  based  upon  the  fact 
that  it  appeared  from  the  record  that  the  judgment  appealed 
from  was  unsigned,  was  correct;  but  under  the  showing  now 
made  that  the  judgment  had  been  duly  signed  and  that  the 
omission  from  the  record  of  the  signed  judgment  was  an  error  of 
the  clerk  which  had  escaped  the  notice  of  the  city's  counsel,  the 
public  interests  represented  by  the  city  justify  us,  under  pre- 
cedents  of  this  court,  in  extending  a  more  liberal  relief  than 
could  be  claimed  by  merely  private  litigants. 

Canal  Company  vs.  City,  p.  394. 
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The  administrator  of  the  succession  of  a  deceased  administrator  filed 
his  final  account.  It  was  opposed  on  the  ground  that  the  de- 
ceased administrator's  succession  was  liable  for  the  loss  of  cer- 
tain real  estate  belonging  to  the  former  succession,  which  he 
had  allowed,  through  his  negligence,  to  be  sold  for  taxes.  The 
value  of  the  property  was  |1276. 

Held,  that  the  opposition  was  a  separate  cause  of  action,  an  unliqui- 
dated claim  presented  against  the  last  succession,  which  could 
have  been  urged  in  a  direct  action,  and  the  jurisdiction  of  the 
Supreme  Court  must  be  determined  by  the  amount  involved, 
and  not  by  the  amount  to  be  distributed  in  the  succession  ac- 
count offered. 

There  was  no  amount  to  be  distributed   which  was  involved  in  the 

opposition  to  the  account. 

Succession  McKnight,  p.  399. 

An  appeal  may  be  dismissed  proprio  mofw,  in  a  proper  case,  in  which 
the  claim  is  inflated,  to  give  jurisdiction  to  the  Supreme  Court. 

The  matter  here  involved  is  one  of  fact  and  relates  lo  damages  sus- 
tained by  the  illegal  removal  of  a  fence.  The  jury  seems  to 
have  done  justice  by  making  a  reasonable  allowance,  and  their 
verdict,  not  having  been  shown  to  be  erroneous   either  way,  is 

not  disturbed. 

Auter  vs,  Addison  et  al.,  p.  425. 

A  defendant  who  has  not  appealed  can  not  avail   himself  of  the 

appeal  of  his  co-defendants.     A  judgment  can  not  be  amended 

as  between  co-appellees. 

Berthelot  vs.  Fitch  et  al,,  p.  504. 

The  law  fixes  no  standard  for  the  amount  of  the  bond  to  be  given  by 
a  party  who  wishes  to  take  a  suspensive  appeal  from  a  judg- 
ment refusing  him  a  participation  in  funds  in  the  hands  of  the 
court.  A  bond  for  costs  is  sufficient.  The  appellant  can  be 
condemned  to  pay  nothing  else.  A  bond  for  more  would  be 
oppressive  and  an  idle  ceremony. 

The  ruling  in  22  An.  115,  State  ex  rel.  Wassell  vs.  Judge,  has  no 
bearing.  The  case  is  not  analogous,  as  there  was  no  fund  in 
court  for  distribution. 

State  ex  rel.  Block  <fr  Son  r«.  Judge^  p,  664. 
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An  appeal  by  a  third  person  not  a  party,  but  who  appears  in  the 
capacity  of  receiver  of  the  defendant  corporation,  will  be  dis- 
missed, when  the  order  appointing  him  such  receiver  attached 
to  his  petition  of  appeal  shows  upon  its  face  that  it  was  made  ex 
parte  and  without  notice  to  the  corporation. 

Section  688  of  the  Revised  Statutes  does  not  authorize  the  for- 
feiture of  the  charier  of  a  corporation  and  the  appointment  oi' 
a  receiver  by  ex  parte  order  without  notice.  The  statute  dis- 
cussed and  construed. 

Ober  et  ai.  va.  Manufacturing  Co.,  p.  570. 

This  court  will  consider  the  written  evidence  of  settlement;  and  pay- 
ment of  the  judgment  appealed  from,  when  the  genuineness  of 
the  receipt  showing  payment  is  not  questioned  by  the  appellee. 

The  amount  paid  in  the  settlement  of  its  tax,  made  by  defendant 
with  the  City  Council,  having  been  placed  in  the  treasury  of  the 
corporation ;  no  action  having  been  taken  toward  setting  aside 
the  settlement,  and  no  tender  having  been  made  of  the  amount 
received  in  settlement,  the  plaintiff  is*  without  right  to  prose- 
cute its  suit  for  taxes  settled,  for  an  amount  less  than  claimed 

as  shown  by  the  receipt  produced. 

(Hty  V8.  Bank^  p.  698. 

Where  the  language  and  terms  of  an  interlocutory  order  apparently 
suspend  absolutely,  without  reference  to  future  possibilities, 
to  a  given  tixed  period,  the  right  of  a  defendant  to  try  the  issues 
raised  by  him  in  his  reconventional  demand,  and  the  defendant, 
claiming  that  such  suspension  is  unreasonable  and  arbitrary,  that 
it  fetters  the  judge's  action  in  the  case,  and  that  it  will  occasion 
him  irreparable  injury,  appeals  from  the  same,  the  Supreme 
Court  will  entertain  the  appeal  for  the  purpose  of  ascertaining 
whether  such  complaints  are  well  grounded. 

Bank  vs.  Block,  p.  893. 

fsBues  decided  and  a  decision  complied  with  after  the  case  has  been 

remanded  are  not  subject  to  recall  and  consideration  on  second 

appeal. 

PaUind  vs.  Railroad  Co.,  p.  1003. 

A  bond  furnished  by  one  in  an  official  capacity,  by  and  through  whom 
a  suit  is  brought  by  an  organization  styling  itself  a   corporation. 
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is  a  bond  furnished  by  the  plaintiff  and  fulfils  the  requirements 

of  the  law. 
It  can  not  be  considered  as  one  furnished  by  him  in  his  individual 

capacity. 
Eventually  a  reference  may  be  had  to  the  motion  of  appeal  and  to 

the  petition  in  the  suit,  to  ascertain  the  character  of  the  bond, 

in  which  both  are  mentioned. 
The  surety  is  liable,  eventually,  on  such  a  bond. 

Church  V8,  Ice  Conipanyy  p.  1021. 

The  appellant  in  this  case  having  appeared  in  no  other  capacity  than 
as  alleged  foreign  guardian,  and  having  asked  no  other  relief 
than  to  be  recognized  as  such,  the  decision  denying  that  capac- 
ity obliterates  him  as  a  party,  and  exhausts  all  his  rights  or  in- 
terests as  appellant.  He  can  not  be  heard  to  urge  objections  to 
a  judgment  appointing  a  tutor  in  a  proceeding  to  which  he  was 
not  a  party  and  in  which  he  raised  no  issue.  If,  as  an  individ- 
ual and  third  person,  he  could  claim  the  right  to  appeal,  he 
must  comply  with  the  rules  regulating  appeals  by  third  persons 
not  parties,  which  he  has  not  done. 

Succession  of  Vennard,  p.  1076. 

ARBITRATION. 

The  defendants  did  not  set  forth  in  their  answer  any  right  to  a  call 
in  warranty. 

It  is  not  a  case  of  personal  warranty  within  the  meaning  of  Art.  879 
of  the  (/Ode  of  Practice. 

There  were  measurements  and  estimates  to  be  made.  The  court  did 
not  exceed  its  discretion  by  appointing  ex  pert  9  to  obtain  further 
information. 

The  plaintiff  and  the  defendants  having  agreed,  in  case  of  disputes 
or  differences  as  to  the  construction  of  their  contract,  or  the 
sufficiency  of  the  performance  of  any  of  the  work  to  be  done 
under  it,  or  the  price  to  be  paid,  to  submit  them  to  the  civil 
engineer  in  charge,  who  was  to  consider  and  dually  decide  them, 
are  bound  by  the  measurements  made,  and  bv  the  decision  of 
the  selected  arbiter. 

The  hasty  utterances  of  the  arbitrator,  without  knowledge  of  all  the 
facts,  can  not  be  construed  as  modifying  or  changing  the  terms 
and  conditions  of  a  contract,  one  of  the  oLauHeR  of  which  rejids: 
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No  extension  of  time  or  alteration  of  this  contract  lain  any  way  to  be 
considered  or  allowed,  unless  the  same  be  in  writing,  properly 
signed  by  the  parties  and  attached  to  this  agreement. 

O^Donnell  rs.  Henry,  Forest  &  Co.,  p,  845. 

ASSESSMENT. 

The  Board  of  Assessors  is  authorized,  if  property  be  omitted  in  the 
assessment  of  any  year  or  inlproperly  described,  to  assess  it, 
provided  three  years  have  not  elapsed,  and  the  assessment  shall 
appear  upon  a  supplemental  roll,  and  be  Hied  as  a  regular  tax 
roll. 

The  tax  payer  having,  by  his  return  of  property  he  claimed  to  own, 
obtained  an  exemption  to  which  he  had  no  right,  on  discovering 
the  error,  it  can  be  corrected. 

The  misdescription  having  resulted  in  the  omission  of  the  property 
from  the  roll,  the  Board  of  Assessors  had  the  power  to  assess  it 
on  a  supplemental  roll  after  due  notice. 

Tax  Collector  vs.  Gas  Light  Co.,  p.  753. 

ASSIGNMENT. 

The  term  assignment  is  applied  to  the  transfer  of  instruments  which 
are  negotiable  without  endorsement.  If  a  bond  is  not  a  valid 
subsisting  obligation  according  to  its  purport  the  assignor  is  liable 
in  a  suit  to  recover  amount  paid  him,  as  the  price,  because  it 
was  not  that  which  it  was  held  to  be,  and  the  assignee  did  not 
receive  any  consideration. 

Pugh  vs.  Moore,  Hyams  <fr  Co,,  p.  209. 

ATTACHMENT. 

When  property  attached  has  been  sold  in  limine,  under  Article  261, 
Code  of  Practice,  the  proceeds  take  the  place  of  the  property 
and  still  continue  to  be  the  property  attached,  and  subject  to 
the  right  of  the  defendant  to  bond  in  every  stage  of  the  suit, 
under  Article  259,  Code  of  Practice,  unless  the  defendant  has 
waived  the  right  to  bond  by  an  agreement  that  the  proceed^ 
shall  remain  in  hands  of  the  sheriflf,  subject  to  the  rights  of  the 
attaching  creditors,  and  until  the  further  order  of  the  court. 

State  ex  rel.  Black  <fr  Bro,  r«.  Judge ,  p.  87. 

Creditors  who  have  attached  the  same  property  may  intervene  in  a 
prior  attachment  proceeding  by  another  creditor  and  oppose  the 
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maintenance  thereof ;  and  the  prima  facie  proof  of  debt  which 
the  law  sanctions  as  sufficient  to  authorize  their  attachments,  is 
also  sufficient  to  maintain  their  interventions  without  requiring 
them  to  anticipate  the  issues  involved  in  their  suits  against  their 
debter  and  to  make  such  proof  as  would  sustain  a  final  judgment. 
The  attachment  must  stand  or  fall  according  to  state  of  facts  at  date 
of  issuance  and  the  demand  tin  this  case  is  not  of  a  nature  to 
authorize  an  attachment. 

Claflin  Company  V8.  Feibelman  &  Co.,  p.  518. 

An  order  on  an  application  for  a  respite  that  all  proceedings  of 
creditors  against  the  debtor  be  staj'ed  is  neither  entirely  nor 
partially  revoked  by  the  subsequent  granting  by  the  same  judge 
of  an  attachment  to  a  creditor  who,  pending  the  stay,  and  utterly 
ignoring  it  and  the  respite  proceedings  in  his  pleadings,  brings  a 
suit  for  his  individual  benefit. 

Allegations  in  the  petition  of  the  attaching  creditor  made  at  such 
time,  under  such  circumstances,  in  such  manner  and  for  such  a 
purpose,  that  the  respite  debtor  is  insolvent,  and  that  he  has  or 
is  about  to  defraud  his  creditors,  do  not  bring  the  case  under  the 
principles  announced  in  the  case  of  Williams  vs.  Judge,  42  An.  72. 

An  order  for  an  attachment  given  under  such  circumstances  was  im- 
providently  granted,  and  on  motion  and  exception  the  attach- 
ment should  be  dissolved  and  the  suit  itself  dismissed. 

Mitchell  vs.  Dalton  <&  Dalton,  p.  823. 

The  creditor  who  takes  an  attachment  on  a  debt  not  due  must  take 
oath  to  the  existence  of  the  debt  and  to  one  of  the  requisites  con- 
tained in  the  C.  P.  240,  but  need  not  swear  that  *'  said  debtor  is 
about  to  remove  his  property  out  of  the  State  before  said  debt 
becomes  due,*'  for  to  the  conjunctive  phrase  '*and  moreover 
swears,"  of  Sec.  7  of  the  Act.  of  1826,  '*or  swears,"  was  substi- 
tuted in  the  Revised  Code  of  Practice  of  1870. 

The  case  of  Seligman  vs.  Rigmaiden,  37  An.  722,  is  authority  in  so 
far  as  it  is  held  that  a  mortgage  granted  by  a  debtor  in  good 
faith,  to  one  of  his  creditors,  is  not  a  ground  for  attachment. 

Bank  va.  McKellor,  p.  940. 

BATTURE. 
See  Accession. 
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In  the  absence  of  instructionB  the  collecting  agent  was  authorized  to 
infer  that  the  warehouse  receipts  were  annexed  to  the  draft  to 
secure  its  acceptance,  and  were  to  be  surrendered  on  acceptance . 

The  duty  of  the  collecting  bank  was  to  obtain  the  acceptance  of  the 
bill. 

The  acceptor  being  a  purchaser  was  entitled  to  the  goods  on  his 
accepting  the  bill. 

The  sale  was  a  credit  sale. 

It  was  not  proven  that  the  defendant  had  any  notice  of  any  condi- 
tion made  to  retain  the  warehouse  certificates  until  payment,  or 
that  the  insolvency  of  the  drawees  was  imminent. 

The  instruction  '*  for  collection''  in  sending  a  draft  to  a  collectings 
agent  does  not  relieve  him  from  the  duty  of  obtaining  accept- 

■ 

ance  of  the  draft  and  the  delivery,  if  required  by  the  drawees, 
of  the  warehouse  certificates  attached. 

Moore  &  Sinnott  vs.  Bank^  p.  99. 

When  a  person  has  been  discharged  in  bankrupt  proceedings,  and 
afterward  gives  his  note  to  a  creditor  for  a  claim  on  his  schedule » 
the  moral  obligation  to  pay  is  a  sufficient  consideration  for  the 
note.  Succession  of  ATidrieu,  p,  103. 

The  indorser  of  a  promissory  note  only  becomes  the  debtor  of  the 
holder  after  complying  with  the  conditions  of  presentment  at 
maturity,  failure  of  maker  to  pay  and  due  notice  given. 

A  demand  against  an  indorser  brought  before  maturity  is  properly 
rejected  on  exception  to  cause  of  action  or  even  under  the  gen- 
eral issue.  Clajiin  Company  vs.  Feihelman  <fe  Co.,  p.  518. 

BONDS. 

A  State  bond  in  negotiable  form,  which  has  come  into  the  hands  of 
innocent  holders  after  having  been  fraudulently  reissued  from, 
the  Treasurer's  office,  is  subject  to  defence. 

An  officer  can  not  ratify  an  irregular  issue  of  securities  of  the  State 
or  give  value  to  paper  issued  ultra  vires,  or  fraudulently. 

The  State  is  not  liable  for  its  paper  promises  fraudulently  issued  and 
put  into  circulation,  not  even  when  put  in  circulation  by  its 
Treasurer.  Pugh  vs.  Moore,  Hyams  &  Co.,  p.  209. 

BROKERS. 
See  mandate. 
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The  acts  of  defendants,  entrusted  with  enforcing  rules  and  regula- 
tions of  an  association,  do  not  bind  them  so  as  to  prevent  them 
from  recognizing  changes  that  have  taken  place  since  the  title 
deeds  were  issued  to  lots  in  their  cemetery. 

They  have  the  right  to  limit  all  interments  in  lots  to  the  members  of 
the  family  owning  lots  and  their  relatives. 

The  plaintiff  not  having  been  placed  in  charge  of  the  property,  it 
having  been  placed  by  the  testatrix  in  charge  of  another,  she 

a 

can  not  recover  judgment. 

Farrelly  vs.  Cemetery  Association,  p,  28. 

CERTIORARI. 

See  Prohibition  and  Certiorari. 

In  case  an  appellant  procures  certiorari  and  brings  up  documents 
in  the  original  which  are  missing  from  the  transcript,  and,  also, 
a  supplemental  transcript,  during  the  pending  of  appellee's 
motion  to  dismiss,  and  under  a  reservation  by  the  court,  the 
motion  will  be  denied,  inasmuch  as  such  records  satisfy  all  of  the 
appellee's  reasonable  requirements. 

Where  the  objection  taken  is,  that  a  transcript  of  appeal  improp- 
erly includes  two  different  and  distinct  records,  incompatible 
with  each  other,  it  will  not  be  entertained,  the  transcript  dis- 
closing' the  cumulation  of  the  two  causes  in  the  District  Court  by 

consent. 

Succession  of  Harvey  et  al.  vs,  Harvey  et  al.,  p,  80. 

COLLATION. 

Collation  is  founded  on  the  equality  which  should  prevail  among 
children,  and  the  purpose  is  to  restore  the  property  or  its  value 
to  the  succession,  so  that  the  heir  will  receive  his  portion  as  if 
no  donation  had  been  made. 

If,  as  to  immovables,  the  donee  elect  to  collate  in  kind,  the  property 
belongs  to  the  succession  as  of  the  date  of  the  donor's  death. 

He  will  be  charged  rent  for  the  property  from  the  time  of  the 
opening  of  the  succession. 

He  is  entitled  during  that  time  to  the  taxes  paid  by  him,  and  the  in- 
surance. 

He  slso  has  the  right  to  repairs  made  at  his  expense  covered  by  the 
provisions  of  Articles  1256  and  1257  of  the  C  C. 

The  donee  of  movable  must  collate  by  taking  less.  1283  C  C 
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The  waiver  of  all  rights  by  the  usufructuary  in  favor  of  one  of  the 
heirs  in  80  far  as  concerns  her  portion  does  not  give  valid  cause 
to  object  to  a  partition.  The  usufructuary  has  the  right  to  waive 
the  entire  right.  She,  therefore,  can  waive  a  part  on  a  property 
falling  to  one  of  the  heirs. 

Immovable  properry  in  another  State  belonging  to  heirs  must  be  ad- 
ministered under  its  laws, 

Berthelot  vs.  Fitch  et  al.,  p.  504. 

There  was  no  property  in  slaves  in  1870,  and  had  Articles  1361  aad 
1362  of  the  Code  of  1825  been  inserted  in  that  of  1870  there 
wouid  have  been  nothing  upon  which  in  the  future  their  pro- 
visions could  operate.  Their  omission  from  the  last  Code  is  due 
to  that  fact  and  not  to  any  intention  to  control  or  affect  obliga- 
tions resulting  from  transactions  in  the  past  based  upon  them. 

Liability  to  collate  in  a  succession  by  taking  less,  resulting  from  a 
donation  of  slaves  made  in  1852  by  a  mother  to  her  son, 
remained  unaffected  by  the  subsequent  abolition  of  slaverv. 

This  obligation  to  collate  in  the  succession  of  his  mother  by  taking 
less  is  binding  upon  the  children  of  the  son,  who  come  into  the 
succession  of  their  grandmother  concurrently  with  their  uncles 
and  aunts,  although  their  father  died  before  his  mother. 

There  is  a  distinction  between  * 'gifts''  and  * 'debts"  in  the  law  of 
collation,  and  in  the  present  case  the  grandchildren  are  not 
sought  to  be  made  liable  for  a  **debt"  of  their  father  by  way  of 
collation.  Succession  of  Meyer,  p,  871. 

COMMUNITY  OF  ACQUETS  AND  GAINS. 
See  Husband  and  Wife. 

CONSTITUTIONAL. 

Act  107  of  1890  purporting  to  create  a  new  parish  called  Troy  is  ille- 
gal and  unconstitutional,  because  it  increases  representation  in 
the  House  of  Representatives  beyond  the  maximum  number 
fixed  in  the  sixteenth  article  of  the  Constitution. 

Adams  et  al,  rs.  Forsyth  &  Robertson,  p,  130. 

1.  Although  police  juries  have  no  right  to  trace  a  line  of  road,  as  it 
is  a  duty  which  must  be  entrusted  to  a  jury  of  freeholders,  they 
have  certain  authority  as  to  its  w^idth  and  direction. 
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Unless  it  be  shown  that  the  police  jury  have  absolutely  dictated 
the  line  to  be  followed,  it  will  not  be  held  that  they  have  ex- 
ceeded their  authority. 
2.  An  ordinance  which  authorizes  the  taking  of  private  property 
for  public  use  must  provide  for  compensation. 
Private  property  can  not  be  taken  for  public  use  without  secur- 
ing to  the  owner  the  compensation  the   jury  of  freeholders  And 

allowable. 

Calder  vs.  Police  Jury,  p.  173. 

Article  248  of  the  Constitution  delegates  to  the  city  of  New  Orleans 
the  complete  and  exclusive  police  power  inherent  in  the  sover- 
eign over  the  whole  subject  of  slaughtering  animals  within  the 
corporate  limits,  subject  to  no  limitation  except  that  imposed 
by  the  terms  of  the  article  itself. 

The  decision  of  the  U.  S.  Supreme  Court  in  the  slaughter  house 
cases  shows  that  this  police  power  is  more  than  ample  to  cover 
the  ordinances  assailed  in  this  case. 

The  limitations  imposed  on  the  power  by  Art.  248  are  three 
viz. :  (1)  That  no  monopoly  or  exclusive  privilege  shall  be 
granted.  (2)  That  the  business  shall  not  be  restricted  to  the 
lands  and  houses  of  any  individual  or  corporation.  (3)  That  the 
city's  action  must  receive  the  approval  of  the  Board   of  Health. 

Nothing  in  these  ordinances  makes  the  grant  to  defendants  mo- 
nopolous  or  exclusive,  or  restricts  the  business  to  their  lands 
or  houses.  The  city  retains  the  perfect  right  to  permit  other 
slaughter  houses  within  the  limits  designated  or  elsewhere. 

No  person  is  before  us  complaining  of  any  infringement  of  his 
equal  rights  to  carry  on  the  business  of  slaughtering.  We  will 
determine  such  questions  when  they  arise,  which  may  never 
happen.  The  unrestricted  right  to  all  persons  to  set  up  slaugh- 
ter houses  within  the  limits  designated  would  aggravate,  rather 
than  relieve,  the  injuries  complained  of  by  these  plaintiffs. 

The  ordinances  have  received  the  concurrent  approval  of  the 
Board  of  Health.  The  fact  that  this  approval  was  only  given 
after  having  been  first  refused  does  not  aifect  the  case.  The 
city  did  not  repeal  or  cancel  the  ordinance,  but  persists  in  the 
same;  and  remaining  ineffective  while  not  approved,  it  acquired 
executory  force  as  soon  as  it  received  the  concurrent  approval 
of  the  Board  of  Health. 
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The  Constitution  fixes  no  time  or  mode  in  which  the  approval  shall 
be  made.  When  the  ordinances  and  the  approval  coexist,  the 
constitutional  requirement  is  satisfied. 

The  function  exercised  by  the  Board  of  Health  is  not  properly  legis- 
lative. The  board  can  not  pass  or  amend  the  ordinance.  It  can 
only  say  whether  it  approves  or  disapproves. 

While  the  valid  legislative  authority  under  which  defendants  act  may 
not  exempt  them  from  compensatory  liability  for  private  in- 
juries inflicted  on  others,  it  is  a  complete  bar  to  an  injunction  in 
advance. 

The  principle  that  a  party  may  prevent  by  injunction  the  doing  of  an 
act  which  would  give  him  a  claim  for  damages  must  be  confined 
to  unlawful  acts.  The  acts  here  sought  to  be  enjoined  are 
strictly  lawful ,  made  so  by  the  valid  ordinances  passed  under 
constitutional  authority. 

It  would  be  a  complete  nullification  of  the  power  granted  by  the  Con- 
stitution if  private  parties  might  enjoin  in  advance  the  execu- 
tion of  ordinances  passed  in  pursuance  thereof. 

Darcantel  et  als.  vs.  Slattghter  House  Co.  et  ate.,  p.  632. 

Relator,  prosecuted  for  a  violation  of  Act  No.  Ill  of  1890,  requiring 
officers  of  railway  companies  to  assign  passengers  to  coaches  or 
compartments  set  aside  for  the  use  of  the  race  to  which  they  be- 
long, pleaded  to  the  jurisdiction  of  the  court  on  the  ground  that 
the  person  referred  to  iin  the  information  was  an  interstate 
passenger,  to  whom  the  statute  did  not  and  could  not  constitu- 
tionally apply,  and  that  the  act  charged  was  not,  therefore,  a 
violation  of  any  law.  A  demurrer  to  the  plea  was  not  sustained 
by  the  respondent  judge. 

Ujyn  the  facts  presented  6n  its  face,  the  plea  to  the  jurisdic- 
tion was  good,  and  a  demurrer  thereto  could  not  be  lawfully 
sustained. 

The  jurisprudence  of  the  Supreme  Court  of  the  United  States, 
which,  in  such  a  matter,  is  paramount  authority,  conclusively 
shows  that  such  a  statute  is  a  regulation  of  commerce,  which, 
though  valid  as  applied  to  domestic  passengers,  is  unconstitu- 
tional as  applied  to  interstate  passengers,  being  in  violation  of 
the  exclusive  right  vested  in  Congress  to  regulate  commerce  be- 
tween the  States. 
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The  judgment  sustaining  the  demurrer  is  pronounced  null  and  void, 
and  respondent  is  prohibited  from  further  proceeding  until  the 
plea  to  the  jurisdiction  is  heard  and  determined  on  the  merits. 

State  ex  rel.  Abbott  V8.  Judge  et  al.,  p.  770. 

CONTRACTS. 

A  company  having  purchased  the  materials,  and  having  paid  the 
expense  of  putting  up,  at  its  risk,  a  patented  device  or  machine, 
has  no  claim  against  the  patentee  for  its  costs,  it  not  being 
established  that  he  assumed  any  responsibility,  or  made  any 
promise  to  the  company. 

An  employ^  who  continues  under  a  contract  which  stipulated  that  he 
was  to  receive  10  per  cent,  of  the  net  profits  of  the  defendant 
company  as  a  salary  for  his  services  at  the  end  of  each  year,  can 
not  recover  on  a  quantum  meruit  (for  if  it  was  for  the  year)  there 
was  reconduction  of  the  contract  on  the  same  terms  and  at  the 
same  salary.  Stillwan  vs.  Stove  Co.,  p.  789. 

A  claim  for  damages  for  alleged  breaches  of  contract  and  delays  in 
execution  can  not  be  urged  when  the  party  has  proceeded  in  the 
execution  of  the  contract  in  the  manner  adopted  without  com- 
plaint or  protest,  or  any  notice  of  objection,  when  he  has  com- 
pleted the  work  and  received  settlement  without  complaint  or 
reserve,  and  when  he  has  himself  acknowledged  that  defendant 
ha  J  fully  complied  with  all  its  obligations. 

McNamara  V8.  Board,  etc,  p,  828. 

The  defendants  do  not  set  forth  in  their  answer  any  right  to  a  call  in 
warranty. 

It  is  not  a  case  of  personal  warranty  within  the  meaning  of  Art  379 
of  the  Code  of  Practice. 

There  were  measurements  and  estimates  to  be  made.  The  court  did 
not  exceed  its  discretion  by  appointing  experts  to  obtain  fur- 
ther information. 

The  plaintiff  and  the  defendants  having  agreed,  in  case  of  disputes 
or  differences  as  to  the  construction  of  their  contract,  or  the 
sufiSciency  of  the  performance  of  any  of  the  work  to  be  done 
under  it,  or  the  price  to  be  paid,  to  submit  them  to  the  civil 
engineer  in  charge,  who  was  to  consider  and  finally  decide  them, 
are  bound  by  the  measurements  made,  and  by  the  decision  of 
the  selected  arbiter. 
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The  hasty  utterances  of  the  arbitrator,  without  knowledg^e  of  all  the 
facts,  can  not  be  misconstrued  as  modifying  or  chanjcing  the 
terms  and  conditions  of  a  contract,  one  of  the  clanses  of  which 
reads : 

No  extension  of  time  or  alteration  of  this  contract  is  in  any  way  to 
be  considered  or  allowed,  unless  the  same  be  in  writing,  prop- 
erly signed  by  the  parties  and  attached  to  this  ag^ement. 

O^Donnell  vs,  Henry,  Forest  <fr  Co.,  p.  845. 

A  party  having  complied  with  the  conditions  of  his  contract,  the 
other  parties  to  the  obligation  must  be  held  to  a  compliance  w^ith 
their  obligation.  Constj^iction  Co.  vs.  Police  Jury,  p.  863. 

Parties  who  have  obligated  themselves  by  contract  to  procure  a 
right  of  way  for  a  railroad  at  their  own  cost  and  expense,  and 
who,  for  that  purpose,  have  caused  expropriation  proceedings  to 
be  instituted  by  counsel  employed  by  themselves,  though  neces- 
sarily in  the  name  of  Railway  Co.,  are  bound  to  make  good  to 
the  company  the  amount  of  judgment  rendered  against  it  in 
such  proceedings  for  the  value  of  the  land  and  incident  dam- 
ages, as  provided  by  Rev.  Stat.,  Sec.  1481. 

Railroad  Company  va,  Jacobs  et  al.,  p.  922. 

The  St.  Charles  Street  Railroad  Company  and  the  Canal  &  Claiborne 
Streets  Railroad  Company,  two  corporations  organized  under 
the  general  laws  of  the  State,  each  holding  assignable  street  rail- 
way franchises,  entered  into  a  contract  (each  acting  for  it-self, 
its  successors  and  assigns)  by  which  the  first  agreed  to  pay  to 
the  second,  as  a  consideration  for  authorizing  it  to  run  its  cars 
over  its  track,  four  cents  per  mile  for  each  and  every  mile 
traveled  by  each  and  every  car  run  over  its  track,  said  agree- 
ment to  last  during  the  term  of  the  charters  granted  to  the  said 
respective  corporations,  or  of  any  extension  of  said  charter,  pro- 
vided that  in  case  the  first  company  shall  cease  to  use  the  privi- 
leges granted  to  it  in  the  contract,  then  and  in  that  case  the 
agreement  shall  be  ended. 
Held : 

That  where  the  first  company  is  in  undisturbed  possession  of  the 
right,  exercising  and  enjoying  it  every  day,  it  can  not  release 
itself  from  its  contract  obligations  on  the  claim  that  the  agree- 
ment was  ultra  vires  of  the  powers  of  its  officers. 
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If  there  be  any  legftl  objections  to  the  contract  they  must  be  set  up 
under  other  conditions,  and  in  a  different  manner. 

Where,  under  such  a  contract,  the  Canal  &  Claiborne  Streets  Rail- 
road Company  conveys  all  its  rights,  property  and  francl)ise8, 
specially  including  therein  its  rights  under  the  agreement  men- 
tioned, to  the  Canal  &  Claiborne  Company,  which  assumes  all 
the  obligations  of  the  former  under  the  agreement,  there  is 
nothing  in  the  assignment  of  which  the  first  company  can  com- 
plain. 

The  Canal  &  Claiborne  Railroad  Company  having  been  organized  by 
the  stockholders  of  the  Canal  &  Claiborne  Streets  Railroad  Com- 
pany, and  for  the  express  purpose  of  acquiring  all  the  rights, 
property  and  franchises  of  the  old  company,  and  assuming  all  its 
obligations,  and  the  old  company  having  postponed  its  dissolu- 
tion until  after  such  transfer  and  assumpsit  should  have  been 
made,  the  new  company,  for  the  purpose  of  the  contract 
doclared  on  in  this  case,  was  merely  the  old  company  reorgan- 
ized under  a  new  name. 

The  city  of  New  Orleans  has  at  all  times  recognized  the  right  of  the 
Canal  &  Claiborne  Streets  Railroad  Company  to  remuneration 
for  the  use  of  its  tracks  by  other  companies,  and  the  right  of 
the  companies  inter  se  to  fix  the  value  of  that  rights  and  the 
dealings  betwee.i  ihe  city  and  the  St.  Charles  Street  Railroad 
Company  have  all  been  subordinated  to  that  right,  and  by  way 
of  affirmance,  not  destruction  thereof. 

Railroad  Co,  vs.  Railroad  Co.,  p.  1069. 

Parties  by  mutual  consent  can  abrogate  or  modify  legal  agreements 

having  the  effect  of  law. 

Scudder  vs.  Howe,  p.  1103. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence 

CORPORATIONS. 

Tne  Board  of  Directors  of  a  corporation  has  the  undoubted  right  to 
sell  property  of  the  corporation  to  pay  its  debts. 

But  when  the  Board  of  Directors  sells  the  property  to  one  of  the 
members  of  [the  board  to  pay  debts,  it  m.ist  appear  that  there 
was  a  necessity  for  the  sale,  that  the  property  was  bought  by  the 
director  in  open  market,  at  a  fair  price,  without  any  undue  ad- 
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vantage  over  the  corporation,  in  good  faith  and  without  the 
slightest  unfairness. 
When  the  Board  of  Directors  who  sold  the  property  made  the  sale 
necessary  by  its  mismanagement,  one  of  the  directors  on  said 
board  will  not  be  permitted  to  purchase  the  property. 

Brewiny  Co,  vs.  Planner,  p.  22. 

A  street  railway  company  which  is  authorized  by  the  city  of  New 
Orleans  to  enter  upon  the  tracks  of  another  mast,  before  doing 
so,  make  compensation  to  that  company. 

The  material  in  place  is  the  private  property  of  the  company  occu- 
pying the  street,  and  in  the  absence  of  any  agreement  it  must 
be  expropriated  to  public  use  like  any  other  private  property. 

When  the  city  ordinances  provide  the  mode  of  compensation,  and 
the  two  corporations  are  within  the  limits  of  the  same  franchise,* 
the  ordinances  will  control  the  mode  to  be  pursued  in  reference 
to  flxing  the  compensation,  as  the  corporations  accepted  their 
franchises  with  reference  to  said  ordinances. 

But  the  city  ordinances  can  not  arbitrarily  fix  the  amount  of  com- 
pensation. 

There  is  no  limitation  in  the  ordinances  of  the  city  of  New  Orleans 
which  prevents  the  street  railway  companies  from  contracting 
with  reference  to  the  amount  due  for  the  use  of  tracks. 

Railroad  Company  vs.  Railroad  Company,  p.  64. 

The  rights  and  duties  of  both  the  stockholders  and  the  corporation 
whose  stock  they  hold  grow  out  of  a  contract  implied  in  a  sub- 
scription for  stock. 

A  wife,  having  transferred  her  certiticate  of  shares  to  her  husband, 
and  having  had  noted  the  transfer  on  the  books  of  the  corpora- 
tion; the  husband  having  subsequently  sold  these  shares;  she 
having  brought  suit  against  him  for  separation  of  property,  and 
in  her  petition  having  claimed  the  proceeds,  and  judgment  hav- 
ing bee  a  obtained  recognizing  her  rights,  can  not  recover  on  an 
error  of  the  corporation  to  which  she  contributed,  and  which  she 
made  her  own  by  her  judicial  declaration  sufficiently  to  enable 
the  defendant  to  maintain  the  plea  of  prescription  of  ten  years, 
running  from  the  day  judgment  was  rendered  in  her  favor 
decreeing  her  to  be  the  owner  of  the  proceeds  of  the  sale  of  the 
shares. 
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If  the  wife  aid  her  husband  in  converting  her  estate  into  cash  so 
that  he  can  use  it,  it  is  her  fault,  and  she  must  blame  herself  if 
he  uses  such  cash  in  payment  of  his  debts,  and  if  other  people 
act  on  the  confidence  which  her  conduct  inspires. 

Chase  va.  Bank,  p.  69. 

Where  a  corporation  builds  a  bridge  for  a  town  and  parish  jointly, 
and  the  exclusive  privilege  is  granted  to  the  corporation  to  col- 
lect toll  for  a  designated  number  of  years,  at  the  end  of  the 
franchise,  unless  there  is  an  express  agreement  to  the  contrary, 
the  bridge  must  be  delivered  to  the  parish  and  town  without 
compensation.  The  corporations  became  the  owners  of  the 
bridge  when  it  was  completed,  and  the  corporation  which  built 
it  only  owned  the  franchise. 

The  consideration  for  building  the  bridge  for  the  political  corporation 
was  the  franchise  granted  to  the  building  corporation. 

Police  Jury  V8.  Bridge  Co.,  p.  137. 

A  private  corporation  is  a  person  in  law  quite  as  responsible  for  its 
contracts  as  natural  persons  are. 

Notwithstanding  such  corporations  possess  ^he  inherent  power  of 
dissolution  at  will,  that  right  does  not  carry  with  it  the  author- 
ity of  impairing  the  obligation  of  their  contracts;  but  the 
liquidation,  whilst  it  deprives  the  creditor  of  the  power  to 
compel  specific  performance,  leaves  his  equitable  remedy  for 
the  recovery  of  damages  unimpaired.  ^ 

As  a  general  rule  the  future  profits  of  a  contract  can  not  be  included 
in  the  injury  suffered  by  its  breach;  mainly  for  the  reason  that 
they  depend  upon  so  many  and  various  contingencies  that  it  is 
impossible  for  a  court  or  a  jury  to  arrive  at  any  definite  deter- 
mination of  the  actual  loss  by  any  trustworthy  method.  They  are 
open  to  the  objection  of  remoteness,  as  well  as  of  uncertainty. 

When  the  breach  of  a  contract  consists  in  preventing  its  performance 
without  the  fault  of  the  other  party,  who  is  willing  to  perform  it, 
the  damages  which  the  latter  can  recover  will  consist  of  (1) 
what  he  has  already  expended  toward  performance,  and  (2)  the 
profits  which  he  would  have  realized  by  performance.  Profits 
can  not  always  be  recovered.  They  may  be  too  remote  and 
speculative  in  their  character,  and,  therefore,  incapable  of  that 
clear  and  definite  proof  which  the  law  requires.    When  not  fully 
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proven,  or  they  are  too  remote,  the  trae  measure  is  the  loss  of 
outlay  and  expense.  Schleider  vs.  Dielman  et  ai.,  p.  462. 

An  appeal  by  a  third  person  not  a  party  but  who  appears  in  the 
capacity  of  a  receiver  of  the  defendant  corporation  will  be  dis- 
missed, when  the  order  appointing  him  such  receiver  attached 
to  his  petition  of  appeal  shows  upon  its  face  that  it  was  made 
er  parte  and  without  notice  to  the  corporation. 

Section  688  of  the  Revised  Statutes  does  not  authorize  the  forfeiture 
of  the  charter  of  a  corporation  and  the  appointment  of  a  receiver 
by  ex  parte  order  withoay  notice.  The  statute  discussed  and 
construed.  Oher  et  al.  vs.  Manufacturing  Co.,  p.  570. 

* 

A  corporation  is  not  bound  by  the  unauthorized  acts  of  its  officers. 

Construction  Co.  vs.  Police  Jury^  p.  863. 

COURTS. 

Prohibition  will  not  issue,  on  a  charge  of  usurpation  of  jurisdiction, 
unless  a  plea  was  filed  and  improperly  overruled  to  such  juris- 
diction, and  when,  outside  of  the  matter  of  form  in  which  it  was 
exercised,  the  court  was  competent  to  render  the  judgment  com- 
plained of. 
An  omission  to  allot  a  civil  case,  in  the  Civil  District  Court  for  the 
parish  of  Orleans,  is  not  an  absolute  nullity.  The  allotment  may 
be  formally  or  tacitly  waived,  or  abandoned.  After  this  has  been 
done,  the  failure  can  not  be  made  a  ground  of  complaint.  It  has 
been  held  otherwise,  in  a  criminal  c&se. 

State  ex  rel.  Marchand  vs.  Judge,  p.  190. 

CURATOR  AD  HOC. 

A  proceeding  in  a  personal  action  against  absent  defendants  by  sub- 
stituted service  through  a  curator  ad  hoc  unaccompanied  bj'  any 
seizure  of  property  is  not  '*due  process  of  law,"  and  the  judg- 
ment and  sale  thereunder  are  absolute  nullities.  The  case  is  not 
afifected  by  the  fact  that  such  a  proceeding  had  been  recognized 
as  valid  by  prior  decisions  of  this  court,  especially  when,  prior 
to  the  date  of  the  proceeding,  the  Supreme  Court  of  the  United 
States  had  repeatedly  condemned  such  proceedings  as  not  **  due 
process"  under  the  Constitution  of  the  United  States. 

Hobson  et  al.  vs.  Peake,  p.  383. 
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A  person  alleged  to  be  insane  whose  domieil  is  in  a  foreign  jari6(}ic- 
tion  can  not  be  represented  in  this  State  by  a  special  curator. 

The  courts  of  this  State  must  deal  with  an  absent  insane  person 
domiciled  elsewhere  as  a  sane  person  until  the  courts  of  his- 
domieil  have  interdicted  him. 

Where  an  absent  insane  person  has  property  in  this  State  held  in 
common  with  another,  for  the  purpose  of  partitioji,  he  must  be 
considered  and  proceeded  against  as  an  absentee. 

If  no  curator  has  been  appointed  to  represent  him  and  take  charge 
of  his  property,  and  he  has  no  known  representative  in  the  State, 
Che  court  before  whom  the  suit  is  pending  must  appoint  a  curator 
ad  hoc  to  represent  the  absent.  He  is  not  required  to  take  an 
oath.  Hansen  vs.  Hansell,  p.  548. 

CRIMINAL  LAW. 

APPEAL. 

The  forfeiture  of  an  appearance  bond,  or  recognizance,  is  a  crimi- 
nal proceeding,  and  the  appeal  from  the  judgment  of  forfeiture 
is  not  to  be  tested  by  the  rule  applicable  to  civil  actions. 

In  case  there  is  no  bill  of  exceptions  in  the  record,  and  there  has 
been  no  assignment  of  errors  filed,  relief  can  be  granted,  in  a 
criminal  case,  only  upon  fatal  defects  being  pointed  out  as  ap- 
parent on  the  face  of  the  papers. 

If  the  record  fail  to  disclose  the  existence  of  an  order  of  a  com- 
petent judge,  authorizing  the  acceptance  of  a  recognizance  or 
appearance  bond,  the  judgment  of  forfeiture  must  be  pro- 
nounced null  and  void. 

Such  matter  can  not  be  considered  as  presenting  a  question  of  in- 
sufficiency of  evidence  on  which  the  judgment  is  founded,  but 
the  absence  from  the  record  of  matter  absolutely  essential  to  its 
validity,  as  matter  of  law.  State  vs.  Toups^  p.  896. 

Proper  showing  being  made  to  this  court  that  the  accused  has 
broken  jail  and  become  a  fugitive  from  justice,  since  the  order 
of  appeal  was  granted,  the  appeal  will  be  dismissed. 

State  vs.  Craighead  et  at.,  p.  968. 

Where  an  appeal  is  taken  from  a  judgment  forfeiting  a  bond,  after 
the  final  adjournment  of  the  court  which  rendered  the  judgment, 
the  appeal  will  be  dismissed. 
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Where  the  appellant  saggeste  an  improper  return  day  and  place  for 
the  appeal,  the  error  is  impntable  to  him  and  the  appeal  will  be 
dismissed.  State  vs,  JdcXMon,  p.  975. 

It  has  been  repeatedly  held,  on  constitutional  grounds,  that  the  Su- 
preme Court  has  no  jurisdiction  to  review  the  facts  submitted 
to  a  jury  in  a  criminal  case,  so  as  to  determine  the  correctness 
or  incorrectness  of  the  verdict. 

The   Supreme  Court  can  not  take   notice  of  any  fact  in  a  criminal 

case  relating  to  the  legal  question  presented,  unless  excepted  to 

at  the  time  and  brought  up  in  a  bill. 

State  V8.  Jones,  p.  1120. 

ARRAIGNMENT. 

A  motion  to  quash  the  venire  for  the  second  and  third  weeks  of  the 
term  will  not  prevent  the  arraignment  of  the  accused,  as  the 
validity  of  the  indictment  is  not  at  issue. 

State  V8.  TaytoVy  p,  783. 

BAIL. 

Article  126  of  the  Constitution  so  enlarges  the  powers  of  justices  of 
the  peace  that  they  are  empowered  to  bail  or  discharge  persons 
accused  of  crimes  or  offences,  in  cases  not  capital  or  necessarily 
punishable  at  hard  labor.  State  vs,  Toups,  p,  905. 

CHANGE    VENUE. 

On  an  application  for  a  change  of  venue  the  defendant  must  give 
notice  of  its  filing  in  a  reasonable  time  to  the  district  attorney. 

In  ruling  on  applications  for  a  change  of  venue  the  trial  judge  is 
vested  with  a  certain  discretion  that  will  not  be  disturbed,  unless 
his  rulings  are  manifestly  erroneous. 

State  V8.  Curtis  etal.,p.  320. 

CONTINUANCE. 

The  rulings  of  the  trial  judge  in  matters  of  continuance  will  not  be 
interfered  with,  unless  manifestly  wrong,  arbitrary  and  glar- 
ingly erroneous.  State  vs.  McCarthy,  p.  323. 

Continuances  are  largely  within  the  discretion  of  the  trial  judge,  and 

his  rulings  in  matters  of  this  kind  will  not  be  disturbed  unless 

manifestly  erroneous. 

State  vs.  Chambers  et.  al.,  p,  603. 
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Refusal  of  the  judge  to  postpone  a  trial  on  the  ground  of  absence 
of  witnesses  will  not  be  disturbed  in  this  court  unless  a  motion 
for  continuance  has  been  made  in  writing  and  accompanied  by 
proper  affidavit,  showing  diligence,  materiality  and  ability  to 
produce  witness  if  continuance  is  granted. 

State  V8,  Underwood,  p.  1114. 

EVIDENCE. 

It  is  not  necessary  to  lay  the  foundations  for  the  introduction  of  evi- 
dence to  contradict  statements  of  the  accused  which  form  a  part 
of  the  res  gestse. 

When  a  person  seeks  entry  into  a  house,  representing  himself  to  be 

a  gas  inspector,  and  steals  from  the  premises  after  admission  to 

the  same,  his  declarations  made  at  the  time  are  part  of  the  res 

gestse,  and  it  is  not  necessary  to  lay  the  foundation  to  contradict 

them. 

.•State  vs.  Gessner,  p.  93. 

After  the  testimony  in  chief  for  the  State  and  the  defence  has  been 
taken,  and  a  witness  for  the  State  had  testified  in  rebuttal,  the 
defendant  did  not  have  the  legal  right  to  offer  witnesses  to  rebut 
the  testimony  given  in  rebuttal  by  the  State,' unlesp  in  excep- 
tional cases. 

It  is  a  matter  in  the  discretion  of  the  judge. 

It  was  a  privilege  asked  which  the  court  could  refuse. 

State  vs,  Lyons  et  aL,  p,  106. 

In  order  to  excuse  a  homicide  the  accused  must  be  under  the  belief 
that  his  life  is  in  danger,  or  he  fears  some  great  bodily  harm 
may  be  inflicted  upon  him,  and  said  belief  must  be  the  result  of 
some  overt  act  or  hostile  demonstration  made  by  the  deceased 
against  the  accused. 

In  attacking  a  witness'  general  character  for  infamy,  the  investi- 
gation can  not  be  restricted  so  as  to  confine  it  to  particular  acts 
or  to  particular  associates.  It  must  be  as  to  his  whole  conduct 
and  character,  so  as  to  establish  such  moral  depravity  that  no 
one  would  be  justified  in  believing  his  sworn  statement  uncor- 
roborated. 

Whether  a  witness  who  was  not  connected  with  the  homicide  who 
wau  with  the  deceased  at  the  time  of  the  homicide,  was  or  was 
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not  a  dangerous  character,  is  immaterial,  and  no  evidence  of 

his  character  in  this  respect  is  admissible. 

Fear  that  one's  life  ie  in  danger  will  not  excuse  a  homicide  in  the 

absence  of  an  overt  act  or  hostile  demonstration  on  the  part  of 

the  deceased. 

State  V8.  JacksGHy  p.  160. 

State  may  offer  evideuce  of  the  good  reputation  for  truthfulness  of 
its  own  witness,  in  case  his  veracity  is  attacked  by  defendant's 
counsel  in  course  of  his  cross- interrogation. 

State  V8.  Frttgey  p,  165. 

Objection  to  failure  of  judge  to  open  a  note  of  evidence  on  basis  for 

introduction  of  a  confession  is  disposed  of  by  the  State  vs. 

McCarthy,  this  day  rendered. 

Other  bills  are  without  merit. 

State  r«.  Gvillory,  p.  317. 

When  the  trial  judge  has  heard  the  evidence  and  ruled  on  the 
admission  of  a  confession  made  by  defendant,  he  is  not  re- 
quired to  make  a  note  of  the  evidence  to  be  incorporated  in  a 
bill,  when  the  testimony  of  the  witness  is  of  such  a  character  as 
not  to  influence  his  ruling  on  the  points  presented  in  the  bill. 

State  V8.  McCarthy,  p,  323. 

It  is  error  for  a  district  judge  to  grant  an  order  in  chambers,  out  of 
the  presence  of  the  accused,  for  the  sheriff  to  take  him  to 
another  parish,  to  be  present  at  the  taking  of  the  deposition  to 
be  used  in  the  trial  against  him  of  a  witness  who  is  physically 
unable  to  attend  the  session  of  the  court.  Such  an  order  vio- 
lates Article  8  of  the  Constitution,  which  contemplates  a  public 
trial,  in  the  course  of  which  the  accused  has  the  right  to  be  con- 
fronted with  witnesses  against  him. 

State  VB.  Chambers  et  al.,p.  603. 

To  justify  evidence  of  dangerous  character  of  deceased,  it  must  be 

shown  that  he  made  a  hostile  demonstration  against  the  accused 

at  the  time  of  the  homicide. 

State  VB.  TayUyty  p.  783. 

In  case  evidence  is  admitted  to  the  jury  over  the  defendant's  objec- 
tion, in  reference  to  the  larceny  of  goods  which  are  not  specially 
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mentioned  in  the  indictment,  the  verdict  will  not  set  same  aside 

on  that  account  if  t)iere  appears  to  be  no  doubt  of  the  larceny  of 

the  goods  mentioned  having  been  established  at  a  time  when  the 

accused  was  a  burglarious  occupant  of  the  premises  upon  which 

the  larceny  was  effected. 

Proof  that  a not/ier  person  has  been  or  is  being  prosecuted  for  the  same 

jiTence  is  incompetent  and  inadmissible,  inasmuch  as  it  does  not 

go  to  the  question  of  the  previous  acquittal  or  conviction  of  the 

accused. 

State  V8.  Vaughn,  p.  814. 

Where  a  party  accused  of  crime  has  introduced  witnesses  to  impeach 
the  credibility  of  a  witness  for  the  State,  and  the  impeaching  wit- 
nesses had  declared  under  oath  that  they  knew  his  general  repu- 
tation for  truth  and  veracity  in  the  community  in  which  he  lived, 
and  that  it  was  bad,  it  was  error  in  the  district  judge  after  such  a 
basis  had  been  laid  to  refuse  to  permit  the  witnesses  to  answer  the 
further  question  whether  from  their  knowledge  of  his  general 
reputation  for  truth  and  veracity  they  would  believe  him  under 
oath.     6  An.  596;  5  R.  109. 

Whether  or  not  a  proper  foundation  has  been  laid  for  the  introduc- 
tion of  the  dangerous  character  of  the  deceased  is  a  matter  to  be 
decided  by  the  trial  court,  whose  ruling  in  such  matters  will  not 
be  reversed  unless  manifestly  erroneous. 

State  V8,  Christian,  p.  948. 

Exclusion  of  evidence  offered  for  the  purpose  of  impeaching  a  lead- 
ing witness  for  the  State  by  proof  of  contradictor}'  statements, 
when  the  foundation  for  such  contradiction  has  been  fully  laid  in 
compliance  with  the  rules  of  law,  is  the  denial  of  a  legal  right 
which  may  have  been  materially  injurious  to  defendant  and 
justifies  a  reversal  of  his  conviction  and  remanding  of  the  case. 

State  V8.  Lewis,  p.  958. 

The  rule  of  law  is  well  settled  that  a  witness  can  not  be  impeached 
by  proof  of  contradictory  statements  made  by  him,  unless 
proper  foundation  has  first  been  laid  by  asking  him  whether  he 
has  made  such  statement,  giving  particulars  of  time,  place  and 
circumstances,  in  order  that  he  may  have  the  opportunity  of  de- 
nying or  admitting  and  explaining. 
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Evidence,  inadmiBsible  except  for  purpose  of  impeachment,  is  prop- 
erly excluded  when  such  foundation  has  not  been  laid. 

State  vs.  JoneSj  p.  960. 

The  purpose  being  to  lead  the  mind  of  the  witness  to  the  subject  of 
the  inquiry,  the  question  is  not  leading  in  the  legal  sense  of  the 
word. 

Proving  the  impulsive  exclamations  of  third  parties  at  the  time  of 
finding  inculpatory  testimony,  a  short  time  after  the  homicide, 
does  not  warrant  the  setting  aside  of  the  verdict.  The  defend- 
ant subsequently  admitted  all  that  was  proven. 

The  latitude  of  a  cross-examination  will  not  be  extended  so  as  to 
allow  the  accused  to  introduce  testimony  without  his  having  laid 
the  foundation  required  by  the  rules  of  evidence. 

Evidence  of  threats  by  deceased,  not  communicated  to  accused,  is 
not  admissible ;  the  proof  being,  as  stated  by  the  trial  judge, 
that  the  conflict  was  provoked  by  the  accused. 

An  accused  who  testifies  in  his  behalf  is  subject  to  the  same  duties, 
liabilities  and  prerogatives  as  other  witnesses;  he  may  be  ex- 
amined, cross-examined,  impeached,  corroborated.  The  testi- 
mony shall  be  weighed  and  considered  according  to  the  general 
rules  of  evidence,  and  the  trial  judge  shall  so  instruct  the  jury. 

State  vs.  WaUh  et  al,,  p.  1122. 

HABEA8    CORPUS. 

At  the  time  the  petition  was  filed,  the  relator  was  in  the  custody  of 
the  sheriff  of  Jefferson  parish,  awaiting  a  hearing  and  preliminary 
examination  before  the  judge  of  the  district,  who  was  absent. 

Alleging  the  absence  of  the  district  judge  the  accused  applies  to  the 
Supreme  Court  for  a  writ  of  habeas  corpuSy  that  he  may  obtain 
either  his  release  unconditionally  or  under  bond. 

The  writ  of  habeas  corpus  is  one  of  right,  but  not  one  of  coursQ. 

A  party  seeking  to  avail  himself  of  it,  is  not  at  libierty  to  select  for 
himself  absolutely  the  time  or  place  for  relief,  or  the  tribunals 
through  which  it  is  to  be  obtained. 

The  court  will  not  entertain  and  grant  the  writ  where  a  hearing  may 
be  had  before  a  competent  lower  court,  unless  there  should  be 
special  circumstances  in  the  case  making  immediate,  direct  action 
or  intervention  necessary  or  expedient. 
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The  application  is  not  maintainable,  either  as  a  matter  of  pleading 

or  as  a  matter  of  fast. 
As  a  matter  of  pleading  the  averment  of  absence  is  defective  in  not 

declaring  that  there  was  good  ground  for  believing  that  it  wonld 

be  protracted  a  length  of  time  as  wonld  work  an  unreasonable 

delay  in  the  administration  of  justice  and  in  obtaining,  in  a  legal 

sense,  speedy  relief.     35  An.  609;  4.0  An.  5. 
As  a  matter  of  fact,  in  argument  of  the  case  it  was  announced,  and 

it  was  not  denied,  that  the  district  judge  has  returned,  and  is 

now  in  the  district. 
In  the  exercise  of  the  discretionary  powers  of  the  court  to  take  or 

not  to  take  action,  it  being  evident  that  there  has  not  as  yet 

been  any  unreasonable  delay  in  the  matter  of  a  preliminary 

trial,  the  writ  is  refused  without  prejudice. 

State  ex  rel.  Baumann  vs.  Sheriff,  p.  1014. 

INDICTMENT   AND   INFORMATION. 

The  precision  required  in  indictments  for  crime  before  courts  of 
record  is  not  applicable  to  affidavits  against  violators  of  munici- 
pal ordinances  before  recorders'  courts. 

An  affidavit  against  defendant  for  keeping  an  assignation  house  at  a 

designated  place,  in  violation  of  Section  8  of  Ordinance  4434,  is 

a  sufficient  foundation  for  trial  and  sentence,  although  it  does 

not  state  all  the  circumstances  contained  in  the  section  referred 

to  as  constituting  the  offence. 

»  State  i?8.  Baker,  p.  79. 

Section  1  of  Act  No.  188  of  1890  is  null  and  void,  being  in  conflict 

with  Article  29  of  the  Constitution. 
The  title  of  the  act  refers  to  labor  contracts. 
The  body  of  the  act  refers  to  any  contract. 

State  ex  rel,  Lewis  V8.  Judge,  p.  90. 

The  competency  of  grand  jurors  is  presumed,  and  those  who  attack 
it  must  show  good  cause  of  disqualidcation.  A  man  who  came 
to  this  country  with  his  father,  when  a  child ;  whose  father,  now 
dead,  told  him  he  was  naturalized  and  voted  as  a  citizen ;  who 
has  himself  exercised  the  rights  of  a  citizen  in  the  parish,  with- 
out question  for  thirty  years,  is  not  to  be  declared  disqualified 
because  he  can  not  produce  his  father's  naturalization  papers. 
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and  owing  to  his  father^s  residence  in  several  States,  does  not 
know  where  to  find  the  judicial  record  thereof. 

State  V8.  Guillory,  p.  317. 

On  a  trial  for  stealing  a  horse  under  an  indictment  wherein  owner- 
ship of  the  anipial  was  laid  in  Ned  Dansby,  the  evidence  going 
to  show^  that  at  the  time  of  the  commission  of  the  crime  there 
existed  a  contract  between  Dansby  and  one  Brooks,  whereby  it 
was  left  in  doubt  whether  its  legal  title  still  remained  in  Dansby 
or  had  passed  to  Brooks,  the  district  attorney,  with  leave  of  the 
court,  and  without  objection  from  the  accused,  amended  the  in- 
dictment so  as  to  make  it  aver  that  if  the  horse  alleged  to  have 
been  stolen  was  not  the  property  of  Ned  Dansby,  then  it  was 
the  property  of  Newt.  Brooks. 

On  the  second  trial  of  the  accused  (the  first  having  resulted  in  a 
mistrial) ,  as  the  State  was  about  to  introduce  evidence  as  to 
ownership,  the  accused  objected  to  any  evidence  on  that  subject 
on  the  ground  that  the  indictment,  as  amended,  alleged  no  owner- 
ship in  any  particular  person.  The  court  overruled  the  objection. 
Held,  the  objection  was  not  well  taken  and  the  ruling  was  correct. 

The  amendment  was  authorized  to  be  made  by  Section  1047  of  the 
Revised  Statutes,  and  the  State  had  the  right  to  support  the 
indictment  as  amended  by  evidence. 

A  verdict  and  judgment  upon  the  amended  indictment  would  bar  a 
future  prosecution  for  stealing  the  particular  horse  mentioned 
in  the  original  indictment ;  its  identity  was  not  affected  by  the 
amendment. 

Ownership  in  a  particular  person  is  not  an  essential  ingredient  in 
larceny.  If  the  particular  horse  mentioned  in  the  indictment 
could  be  shown  to  have  been  taken  by  the  accused  under  the 
circumstances  mentioned  therein,  he  would  be  guilty  of  the 
crime  charged,  and  it  would  be  immaterial  to  him  whether,  as 
between  Dansby  and  Brooks,  it  belonged  to  the  one  rather  than 
to  the  other;  it  would  be  sufiicient,  so  far  as  he  was  concerned, 
to  show  that  it  did  not  belong  to  him,  but  to  a  third  person. 

For  the  same  reasons  held,  that  the  district  judge  acted  correctly  in 
overruling  a  motion  in  arrest  of  judgment,  based  upon  the 
ground  that  the  verdict  of  the  jury  on  the  amended  indictment, 
and  the  judgment  of  the  court  thereon,  were  void  for  uncertainty. 

State  V8.  Ware,  p.  954. 


INDEX.  1166 


CRIMINAL  LAW— ConMnued. 

The  defendants  were  prosecuted  by  information  filed.  It  contained 
two  counts,  one  for  burglary  and  one  for  larceny.  The  verdict 
was  guilty  in  manner  and  form  as  charged. 

In  framing  the  information  the  district  attorney  in  the  allegations  as 
to  burglary  made  the  proper  recitals. 

In  the  count  for  larceny,  he  used  the  language  proper  in  an  indict- 
ment. On  the  day  he  filed  the  information,  he  discovered  the 
error,  and  under  Sec.  1047,  Revised  Statutes,  amended  the  same. 
Held,  that  the  recitals  in  the  information  were  clerical  errors, 
and  the  information  could  be  properly  amended.  The  verdict 
was  a  general  one  and  responsive  to  the  information,  and  was 
valid. 

When  the  information  charges  that  four  pairs  of  shoes,  four  pairs  of 
pants  were  stolen,  it  is  sufficient  description  of  the  property. 

Irregularities  imputable  to  the  jury  commission  can  not  be  taken  ad- 
vantage of  unless  the  injury  is  such  as  is  described  in  Sec.  10  of 

Act  44  of  1877. 

State  V8.  Curtis  et  aL,  p.  320. 

When  the  indictment  charges  that  the  murder  was  committed  **on 

or  about  the  28th  December,  1890,''  the  words  *'on  or  about" 

are   surplusage.      The   real   date   is   that   which   is  specifically 

charged. 

State  V8.  McCarthy,  p.  323. 

A  charge  made  in  an  indictment  that  the  accused,  '^  with  a  certain 
dangerous  weapon,  to-wit:  a  large  piece  of  timber,  one  A  B, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike, 
with  intent  then  and  therel)y,  him,  the  said  A  B,  to  kill  and 
murder,"  is  responsive  to  Acts  43  and  44  of  1890. 

A  verdict  rendered  finding  the  accused  guilty  of  ^*  striking  with  a 
dangerous  weapon  with  intent  to  kill,"  is  responsive  to  the 
charge  of  such  an  indictment,  and  to  the  provisions  of  Act  44  of 
1890. 

**A  large  piece  of  timber  "  is  a  dangerous  weapon,  within  the  intend- 
ment of  each  one  of  those  statutes. 

State  V8,  Alfred  ef  aL,  p.  582. 

A  motion  in  arrest  of  judgment,  alleging  an  indictment  to  be  bad, 
because  it  is  not  wholly  vrritten,  can  not  be  maintained,  as  such 
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an  averment  does  not  go  to  the  subtance  of  the  charge,  but  is 
directed  against  the  form  of  the  indictment. 
In  case  a  demurrer  has  been  filed  and  disposed  of,  antecedent  to 
trial,  and    no  bill  reserved,  questions  which  could  have  been 
raised  and  decided  on  such  demurrer  are  conclusively  set  at  rest. 

State  V8,  Bildstein  et  al.,  p.  778. 

In  a  forged  instrument  it  is  not  necessary  that  there  should  be  such 
resemblance  to  the  signature  forged  as  to  mislead  one  ac- 
quainted therewith.  It  is  sufficient  if  there  be  an  intent  to  de- 
ceive and  a  possibility  of  deceiving  another  who  may  not  know 
the  genuine  signature. 

Even  a  misspelling  of  the  name  forged  is  not  necessarily  fatal. 

Where  the  forged  instrument  is  in  such  clumsy  and  illegible  chirog- 
raphy  as  to  be  difficult  to  decipher,  and  the'framer  of  the  in- 
dictment has  transcribed  it  {Recording  to  his  reading  of  the 
characters,  as  doubtful  variance  even  in  the  name  forged  will  not 
be  fatal,  especially  where  the  defendant  has  had  a  former  trial 
on  the  same  indictment,  and  is  fully  advised  as  to  the  instru- 
ment to  which  the  indictment  refers. 

State  V8.  Gryder^  p.  962. 

It  is  sufficient  for  an  indictment  charging  an  attempt  to  bribe  a  wit- 
ness in  a  criminal  prosecution  to  be  couched  in  the  words  of  the 

statute  denouncing  it. 

State  V8.  Taylovy  p,  967. 

An  indictment  tor  larceny  which  shows  that  the  offence  was  com- 
mitted more  than  one  year  previous  to  the  filing  of  the  indict- 
ment, and  there  are  no  averments  of  the  causes  which  suspend 
4     prescription,  will  be  quashed  and  set  aside. 

State  V8.  Davis,  p,  972. 

JUDGE'S   CHARGE. 

A  charge  to  a  jury  in  a  criminal  case  in  which  the  judge  limits  him- 
self to  instructing  the  jury  to  the  law  in  the  case,  and  refrains 
from  recapitulating  the  evidence  so  as  to  influence  them,  and 
does  not  repeat  or  state  the  testimony  of  a  witness,  and  does 
not  give  an  opinion  as  to  what  facts  have  been  proved  or  dis- 
proved, affords  no  ground  of  complaint. 

A  charge  in  the  followir.g  words  is  not  error: 
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^'And  whilst  malice  and  premeditation  involved  a  prior  intention  to 
do  the  act  in  question,  it  is  not  necessary  that  the  intention 
shoald  have  been  conceived  for  any  particular  time.  It  is  as 
much  premeditation  if  it  be  entered  into  the  mind  a  moment 
before  the  act  as  if  it  entered  years  before." 

State  V8  Dennisoriy  p.  135. 

When  the  judge  charges  substantially  what  the  defendant  requires 

in  a  special  charge,  it  is  sufficient. 

State  V8.  Jackson,  p,  160. 

There  is  no  law  requiring  the  judge  to  submit  his  written  charge, 
requested  by  defendant,  to  counsel  for  scrutiny. 

When  the  trial  judge  delivers  his  charge  in  writing,  and  there  is  no 
objection  to  it,  it  is  to  be  regarded  as  complete  and  satisfactory 
as  to  the  statement  of  the  law  governing  the  case. 

After  the  written  charge  is  delivered,  and  defendant's  counsel  pre- 
pares a  special  charge  and  requests  the  judge  to  give  it  to  the 
jury,  and  he  does  so,  with  a  qualification  orally  given,  but  after- 
ward reduced  to  writing  and  read  to  the  jury,  the  defendant  has 
no  just  cause  of  complaint  solely  on  the  ground  that  the  qualifi- 
cation was  first  orally  stated  to  the  jury. 

State  V8.  Saunders,  p.  973. 

JURISDICTION. 

In  case  the  record  discloses  that  there  was  raised  in  a  recorder's 
court  no  contestation  as  to  the  iurisdiction  of  the  court,  nor  as 
to  the  constitutionality  or  legality  of  the  city  ordinance  under 
which  the  appellant  was  prosecuted,  the  appellate  jurisdiction  of 
this  court  does  not  attach. 

In  the  absence  from  the  transcript  of  the  city  ordinance  this  court 
has  no  power  to  reverse  the  judgment  appealed  from. 

State  vs,  Clesi,  p.  S5. 

The  jurisdiction  of  a  committing  magistrate  is  not  affected  by  the 
fact  that  in  affidavits  taken  before  him,  wherein  facts  are  charged 
to  have  been  committed  which  constitute  a  crime,  an  error  has 
been  made  in  the  statement  as  to  the  particular  statute  violated, 
the  statement  can  be  stricken  out  as  surplusage,  and  the  error 
disregarded. 


1168  INDEX. 


CRIMINAL  LAW— Continued, 

The  Supreme  Court  will  not  consider  an  application  for  a  writ  of 
prohibition  unless  it  be  phown  that  relief  on  the  ^ound  of  a  want 
of  jurisdiction  was  unsuccessfully  soug'^t  below. 

State  ex  reL  Bossetti  et  al,  V8.  Judge,  p.  1093. 

Recorders  in  New  Orleans  are  vested  with  power  and  jurisdiction  to 
try  and  sentence  violators  of  legal  and  valid  city  ordinances.     • 

The  defence  that  a  city  ordinance  is  illegal  and  unconstitutional  does 
not  impugn  the  power  and  jurisdiction  of  the  recorder  to  hear 
and  determine  that  and  all  other  issues  involved  in  the  case.  Art- 
81  of  the  Constitution  clearly  recognizes  the  authority  of  the 
proper  inferior  tribunal  to  hear  and  determine  cases  in  which 
'*  the  constitutionality  or  legality  of  any  fine,  forfeiture  or  pen- 
alty by  a  municipal  corporation  shall  be  in  contestation,"  ^nd  to 
decide  all  questions  of  '*  the  law  and  the  fact  "  arising  therein, 
and  provides  an  appropriate  and  sufficient  remedy  for  errors  in 
such  decision  by  an  appeal  to  this  court. 

In  such  cases  the  overruling  of  pleas  arraigning  the  constitutionality 
and  legality  of  the  ordinance  proceeded  under  affords  no  ground 
for  invoking  our  supervisory  jurisdiction  through  the  writ  of 
prohibition.  The  proceeding  must  complete  its  course,  and 
errors'committed  in  that  or  in  any  other  respect  must  be  cor- 
rected by  the  constitutional  remedy  of  appeal. 

State  ex  rel.  Morere  et  al,  vs.  Judge,  p,  1100. 

JURY. 

Motions  to  set  aside  the  venire  must  be  filed  on  the  first  dav  of  the 
term.  When  the  indictment  or  information  has  been  presented 
at  a  previous  term,  the  objections  to  the  venire  at  a  subsequent 
term  must  be  urged  on  the  first  day  of  the  term,  unless  it  is 
shown  that  the  faces  upon  which  the  motion  was  based  were  of 
such  a  character  that  it  was  impossible  for  the  defendant  to 
know  them  until  after  commencement  of  the  term. 

State  V8.  Curtis  et  al.,  p.  320. 

The  right  of  peremptory  challenge  is  not  the  right  to  select,  but  to 

reject  jurors. 
The  objection  to  a  juror  that  he  was  a  member  of  the  grand  jury 

which  presented  the  indictment  comes  too  late  on   motion  for  a 

new  trial.     The  objection  should  have  been  urged  when  he  was 

examined  on  his  roir  dire. 
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It  is  not  sufficient  to  set  aside  the  venire  when  the  clerk  of  the  conrt 
employs  an  amanuensis,  who  acts  directly  under  his  supervision, 
to  write  the  names  of  jurors  on  the  slips  of  paper  to  go  into  the 
^'general  venire^^  box.  In  such  a  case  the  amanuensis  is  not  an 
intruder  upon  the  deliberations  of  the  jury  commissioners. 

State  V8,  McCarthy,  p.  828. 

Irregularities  in  drawing  the  jury  will  not  be  sufficient  to  set  aside 
the  venire  unless  ib  is  shown  that  some  fraud  has  been  com- 
mitted or  wrong  done  the  accused. 

State  V8,  Taylor,  p.  783. 

Where  a  witness  is  asked  to  designate  a  period  of  time  between  cer- 
tain events,  it  is  a  fact  sought  by  the  questioner  and  not  the 
opinion  of  the  witness. 

Hypothetical  questions  propounded  to  a  juror,  such  as  his  opinion  on 
the  race  problem,  his  belief  in  the  superiority  of  the  white  race, 
that  negroes  ought  to  be  tried  by  white  jurors,  are  irrelevant, 
and  the  answer  of  the  witness  can  not  affect  his  qualification  as 

« 

a  juror.  The  test  of  his  qualification  in  this  particular  is 
whether  or  not  he  has  any  prejudice  against  the  defendant,  and 
not  whether  he  is  prejudiced  against  his  race  on  account  of  the 
belief  he  entertains  of  the  superiority  of  his  own  race. 

The  defendant  can  not  complain  because  a  list  of  jurors  for  another 
week  is  served  on  him  with  the  list  of  jurors  who  are  to  pass  on 
his  case. 

There  is  no  law  in  the  State  requiring  that  the  accused  shall  be  tried 
by  jurors  selected  from  among  his  own  race. 

Where  there  is  no  defect  on  the  face  of  the  record  a  motion  to  arrest 
judgment  wrill  not  be  sustained. 

It  is  not  necessary  for  a  juror's  competency  that  he  should  be  a   ' 
scholar.     It  is  sufficient  if  he  can  understand  the  witnesses  and 
the  argument  of  counsel.     The  intelligence  of  the  juror  is  a  mat- 
ter to  be  determined  in  the  sound  discretion  of  the  trial  judge. 

I  State  V8.  Casey,  p.  969. 

The  proces  verbal  of  the  drawing  of   the  jury  was  deposited  in  the 

clerk's  office,  but  it  was  not  actually  filed.     The  defence  was  not 

prejudiced  in  any  respect.     The  procea  verbal  was  of   record  in 

the  clerk's  office  at  all  rimes  after  it  was  deposited. 

State  V8.  Hall,  p.  976. 
74 
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JURY  COMMISSIONEB8. 

Sec.  3,  Act  43  of  1877,  requiring  the  order  of  the  judge  appointing 
jury  commissioners  to  be  recorded  in  the  minutes  of  the  court  is 
directory  only. 

A  member  of  a  municipal  council  is  not  a  State  officer,  and  the 
acceptance  of  the  position  of  member  of  said  council  will  not 
vacate  the  office  of  jury  commissioner.  The  holding  of  the  two 
offices  is  not  incompatible  and  does  not  violate  Art.  159  of  the 
Constitution.  State  vs.  Taylor,  p.  783. 

The  jury  commissioner  was  appointed  and  had  been  duly  qualified; 
the  failure  of  the  clerk  to  make  an  entry  of  the  fact  upon  the 
minutes  of  the  court  at  the  time  of  the  appointment  is  not  cause 
sufficient  to  annul  his  act  as  commissioner ;  the  evidence  of  the 
appointment  was  entered  upon  the  minutes  before  the  final 
adjournment  of  the  first  term  ofthe  court  after  the  appointment. 

State  V8.  HaUy  p.  976. 

NEW   TRIAL. 

In  the  allowance  or  rejection  of  new  trials,  particularly  in  cases  rest- 
ing upon  the  sufficiency  of  the  evidence  administered  at  the  trial 
to  justify  a  conviction,  much  reliance  must  be  placed  upon  the 
discretion  of  the  trial  judge,  and  his  ruling  will  not  be  re- 
versed except  in  very  clear  cases  of  error. 

State  vs.  Ikmald  et  aZ.,  p.  158. 

The  discretion  of  a  trial  judge  in  dealing  with  motions  for  new  trial, 

on  the  ground  of  insufficiency  of  the  evidence  administered  to 

justify  the  verdict,  will  not  be  interfered  with  unless  it  clearly 

appears   to   have   been   exercised  in  an  arbitrary  and  unjust 

manner. 

State  vs.  Bildstein  et  al.,  p.  778. 

A  letter  and  invoice  handed  by  a  deputy  sheriff  to  one  of  the  jurors 
and  first  read  by  him  will  not  be  ground  for  a  new  trial.. 

State  vs.  Taylor,  p.  783. 

It  is  the  settled  jurisprudence  of  this  court  tbat  the  ruling  of  the 
trial  judge  in  disallowing  an  application  for  new  trial  will  not 
be  disturbed  except  in  a  clear  case  of  error. 

State  vs.  Newton,  p.  966. 
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It  is  no  ground  for  a  new  trial  because  a  witness  was  intoxicated  and 

in  no  condition  to  be  placed  upon  the  stand. 
When  the  statement  of  facts,  prepared  by  request  of  defendant's 

counsel,  by  the  trial  judge,  shows  that  the  newly  discovered 

evidence  is  unimportant  and  could  not  affect  the  result,   his 

ruling  in  refusing  a  new  trial  will  be  sustained. 

State  V8,  Casey ^  p.  969. 

Counsel  for  defendant  did  not  object  to  inadmissible  argpiment  of 

counsel   for    the  State,    and    requested    the  court    to  correct 

alleged  mistakes  at  the  moment  or  in  the  charge  to  the  jury. 

It  was  too  late  on  motion  for  new  trial. 

State  V8  Hall,  p.  976. 

The  judge's  narrative  of  facts,  incorporated  in  a  bill  of  exceptions, 
to  his  ruling  refusing  a  new  trial,  is  received  as  correct. 

It  is  shown  by  the  narrative  that  the  alleged  newly  discovered  evi- 
dence was  known  to  the  accused  before  the  trial  and  he  failed, 
though  within  his  power,  to  have  it  procured  on  trial. 

In  order  to  obtain  a  new  trial  the  newly  discovered  evidence  must 
have  been  discovered  since  the  trial  and  must  be  such  as  could 
not  have  been  discovered  by  resonable  diligence. 

State  V8.  Marcus,  p.  978. 

The  Supreme  Court  having  appellate  jurisdiction  on  questions  of  law 
alone,  it  will  not  revise  the  refusal  of  the  lower  court  to  grant 
a  motion  for  a  new  trial  based  solely  on  an  alleged  deficiency  of 
evidence  to  make  out  a  case.     State  vs.  Deschamps,  42  An.  575. 

State  vs.  Beedle,  p.  1007. 

A  new  trial  will  not  be  granted  on  the  ground  of  misdirection  unless 

the  jury  was  misled. 

State  vs,  Walsh  et  al.,  p.  1122. 

PLEADINGS   AND   PRACTICE. 

In  absence  of  any  special  rule  of  court  fixing  cases  for  trial  when 
reached  on  the  docket,  the  defendant  in  a  criminal  case  can  not 
be  ruled  to  trial  without  a  previous  setting  of  his  case  or  other 
proper  notice  giving  him  time  to  subpoena  his  witnesses. 

State  vs,  Toumsend,  p.  569. 
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Art.  130  of  the  ConBtltution  does  not  make  the  authority  of  either 
of  the  jadg:e8  of  the  Criminal  District  Court  of  Orleans  to  try 
a  case  dependent  upon  a  r<^cital  in  the  minutes  of  the  fact  of  an 
allotment  of  the  same  having:  been  made. 

A  minute  entry  to  the  effect  that  *'  the  grand  jurors  having  found  a 
true  bill  upon  the  indictment  herein  preferred,  and  the  same,  to- 
gether with  their  finding,  having  been  regularly  returned  into 
open  court,  recorded  and  filed,  and  the  same  having  been  regu- 
larly allotted  to  Section  '  B  '  of  this  court,  Allen  Beedle,  in  per- 
son, was  placed  at  the  bar  of  this  court  to  be  arraigned  on  the 
charge  preferred  against  him,  and  having  heard  the  said  indict- 
ment read,  pleaded  not  guilty,"  shows  that  the  requirement  of 
Art.  130  was  complied  with.  It  was  not  necessary  that  the  rec- 
ord should  show  the  manner  or  process  by  which  the  allotment 
was  made.  It  was  sufficient  that  it  shows  it  was  done,  and  the 
legal  presumption  follows  that  it  was  rightly  done. 

A  defendant  who  complains,  not  that  there  has  been  no  allotment 
of  his  case,  but  only  of  the  manner  in  which  it  has  been  made, 
must  advance  it  before  going  into  trial,  and  point  out  specifi- 
cally his  objections,  which  objections  must  be  affirmatively  estab- 
lished as  against  such  a  minute  entry  as  was  made  in  this  case. 

Objections  that  defendant  was  not  served  with  a  copy  of  the  indict- 
ment and  venire,  and  that  one  of  the  petit  jurors  who  tried  the 
the  case  was  an  alien,  come  too  late  when  raised  for  the  first 
time  after  verdict. 

Act  98  of  1880  is  not  a  local  and  special  law  in  the  sense  of  Art.  48 
of  the  Constitution,  and  there  was  no  necessity  prior  to  its 
enactment  for  the  notice  to  be  given,  required  by  that  article. 

Defendant  showj  no  interest  and  no  right  to  attack  the  constitution- 
ality of  Act  No.  98  of  1880  as  contravening  Art.  46  of  the  Con- 
stitution, and  as  being  a  statute  which  attempts  to  regulate  the 
practice  and  jurisdiction  of  a  particular  court.  If  that  statute 
were  read  out  of  the  books,  defendant's  case  would  fall  under 
the  operation  of  antecedent  laws,  and  under  those  laws  the  pro- 
ceedings against  him  would  still  be  regalar,  and  his  conviction 
legal. 

If  the  authority  of  the  governor  to  appoint  the  jury  commissioners 
was  nob  to  be  found  in  Act  No.  98  of  1880,  it  would  be  found  in 
Act  No.   24  of  1878   (E.  S.),  and  on  the  score  of  their  official 
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authority  would  be  as  valid  under  one  statute  as  under  the  other. 

Defendant  has  no  interest  in   tracing    the   authority     to    the 

particular  statute. 

Defendant's   objections  to  the   constitutionality  of  the  act,   made 

under  snch  circumstances,  are  in  reality  a  challenge  to  the  array 

taken  after  verdict,  and  out  of  time. 

State  V8,  Beedle,  p.  1007. 

The  requirements  to  the  entry  of  an  order  on  the  minutes,  under 
Act  138  of  1877,  are  satisfied  when  the  entry  is  made  under  the 
direction  of  the  trial  court,  by  the  minute  clerk,  and  the  minutes 
are  approved  and  signed  by  the  judge. 

State  V8.  Walsh  et  al.,  p.  1122. 

VERDICT. 

When  the  verdict  returned  by  the  jury  is  defective  and  invalid,  the 
court  is  authorized  to  instruct  them  again  as  to  the  form  in 
which  their  verdict  should   be  made,  and  to  remand  them  for 

further  deliberation. 

State  V8.  Underwood,  p.  1116. 

4 

DAMAGES. 

The  decision  in  Weick  vs.  Henne,  41  An.  1153,  is  vindicated  and 
approved. 

A  notary  undertakes  the  confection  of  a  testament  by  public  act, 
with  full  knowledge  that  its  validity  depends  on  the  most  exact 
fulfilment  of  the  formalities  required  by  law.  He  is  reminded 
of  this  and  guarded  by  the  requirement  to  make  '*  express  men- 
tion "  of  these  formalities,  and  that  they  have  been  complied 
with.  The  formalities  are  clearly  and  plainly  stated,  and  the 
notary  has  only  to  follow  the  language  of  the  law  to  be  safe.  If 
he  chooses  to  deviate  from  the  law  and  to  substitute  langpiage  of 
his  own  choice  to  convey  the  same  meaning,  he  does  so  at  his 
own  risk  and  can  not  throw  resulting  loss  on  innocent  persons. 

The  measure  of  plaintiff's  loss  is  the  amount  which  she  would  have 
received  on  her  legacy  after  payment  of  succession  debts  and 
privileges.  Where  the  succession  has  been  administered  and  an 
account  rendered  and  homologated,  such  judgment  must  be 
accepted  as  prima /aci€  correct,  and  throws  upon  plaintiff  the 
burden  of  proof  in  any  attack  on  the  items  of  the  account. 

Weintz  et  al,  vs.  Kraemer  et  al.,  p.  35. 


1174  INDEX. 


DAMAGES— Continued. 

Under  the  laws  of  Louisiana  railroad  companies  are  not  compelled  to 
fence  in  their  tracks,  and  it  is  not  ne^^ligence  on  the  part  of  said 
companies  to  neglect  to  fence  their  tracks  at  a  point  where 
there  is  no  pablic  crossing. 

It  is  not  negligence  to  fail  to  fence  a  trestle  o^er  a  small  canal  in  an 
open  field  where  there  is  no  public  road,  or  general  thorough- 
fare. Where  a  railroad  company  voluntarily  fences  a  part  of  its 
track,  this  will  not  impose  upon  it  the  obligation  to  fence  its 
entire  track. 

Where  an  employ^,  not  too  young  and  too  ignorant  to  appreciate  the 
dangers  of  the  situation,  is  aware  that  proper  precautions  have 
not  been  taken  for  his  safety,  and  he  continues  the  service  not- 
withstanding the  risk,  he  will  be  considered  as  having  assumed 
the  responsibility  for  his  own  safety. 

Tillottson  V8,  Railroad  Co.,  p.  95. 

It  is  universally  held  that  a  criminal  proceeding  having  been  brought 
or  prosecuted  maliciously,  and  without  probable  cause,  affords, 
when  terminated,  the  basis  of  an  action  in  damages  for  malicious 
prosecution  against  the  one  bringing  or  prosecuting  such  pro- 
ceeding. 

In  order  that  a  plaintiff  may  maintain  such  an  action,  three  things 
must  concur  (1)  The  motive  must  have  been  malicious;  (2)  the 
suit  must  have  been  instituted  without  any  probable  cause ;  (3) 
the  suit  must  have  terminated  after  trial  of  its  merits,  in  favor 
of  the  accused. 

It  is  malice,  composed  of  bad  feeling  and  knowledge  of  the  want  of 
probable  cause,  which  creates  liability. 

Public  interest  and  a  proper  administration  of  justice  require  that 
such  actions  should  not  be  maintained  except  in  clear  cases. 

Courts  will  not  inflict  damages  on  a  party  resorting  in  good  faith  to 
law  for  the  protection  of  his  rights,  rather  than  taking  the 
chance  of  a  recourse  to  arms  or  tamely  submitting  to  a  usurper. 

Brelet  vs.  Mullen,  p,  194. 

On  approaching  a  street  crossing  of  a  railway  track  in  a  city,  it  is  the 
duty  of  a  traveler  to  exercise  his  senses  of  sight  and  hearing, 
and  look  and  listen  for  an  approaching  train.  His  failure  so  to 
do  is  negligence  which,  in  case  of  collision,  will  prevent  his  re- 
covery of  damages  for  injuries  sustained. 

HerlUch  vs.  Railroad  Co.,  p.  280. 
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The  possessor  of  lands  or  tenements  is  not  at  liberty  to  plant  in  them 
dangerous  instruments  which  may  seriously  injure  trespassers ; 
but  he  is  under  no  duty  to  keep  his  premises  in  a  safe  condition 
for  others  than  those  whom  he  inmtea;  and,  therefore,  he  is  not 
liable  to  trespassers  for  injuries  they  may  receive  from  defects, 
not  amounting  to  traps,  in  such  premises. 

If  a  person  allows  dangerous  implements  to  be  exposed  on  premises 

occupied  by  him,  he  will  be  responsible  for  injury  caused  thereby 

to  any  person  entering  the  premises  by  his  invitation  or  procure - 

.   ment,  express  or  implied,  who  is  not  notified  thereof,  if  he  be  in 

the  use  of  due  care. 

The  owner  of  land  or  other  property  may  properly  enclose  dangerous 
machinery  upon  his  own  premises,  such  machinery  being  an 
essential  indastrial  factor;  and  a  trespasser  who  meddles  with 
such  machinery  can  not  recover  damages  for  the  injuries  his 
meddlesomeness  has  brought  upon  himself. 

Railroad  companies  are  not  placed  under  the  same  degree  of  obliga- 
tion as  to  care  and  diligence  to  guard  against  injuries  to  strangers 
as  they  are  to  those  with  whom  they  have  contract  relations. 
To  the  former  their  obligation  is,  upon  considerations  of  humanity 
and  justice,  to  conform  their  conduct  as  to  the  rights  of  others, 
and,  in  the  prosecution  of  their  lawful  business,  to  use  every 
reasonable  care  and  precaution  to  avoid  their  injury. 

In  so  far  as  children  ''  of  tender  years"  are  concerned,  no  fault  or 
blame  can  attach  to  them  for  entering  upon  the  premises  of 
another  uninvited,  for  in  all  cases  they  may  be  assumed  to  have 
exercised  due  care ;  and  if,  upon  so  entering,  they  be  Injured  by 
dangerous  implements  of  the  occupant,  the  question  determina- 
tive of  the  latter's  negligence  is,  whether  they  had  an  invitation, 
either  express  or  implied,  to  enter. 

0^(Jonnor  vs.  Railroad  Co.,  p.  329. 

A  joint  owner  of  swamp  laud  is  at  liberty  to  remove  timber  from  the 
community  without  becoming  amenable  to  charge  of  tort  or  tres- 
pass as  against  the  co- proprietor. 

In  such  case  the  person  cutting  and  removing  timber  for  purposes  of 
manufacture  without  waste  or  other  deterioration  to  the  premises 
is  not  liable  ex  delicto,  but  ex  quasi  contractu.  And  the  measure 
of  damages  is  the  value  of  the  trees,  when  taken  at  the  stump. 

Patureau  vs.  WiWert  et  a{.,  p.  355. 
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A  person  who  is  afflicted  with  deafness  and  who  wears  protruding 
apparel  obstructive  of  the  exercise  of  the  sense  of  sight,  and 
who  ventures  without  looking  right  or  left  to  cross  a  street  rail- 
way track,  acts  rashly  and  is  guilty  of  contributory  negligence, 
and  can  not  recover  damages  in  case  of  an  injury  sustained  by  a 
collision  with  a  coming  mule  and  car. 

The  driver  had  a  right  to  presume  the  person  sound  of  hearing,  and 
that  she  would  exercise  her  senses  so  as  to  avoid  an  accident,  by 
stopping  in  time,  to  let  the  mule  and  car  pass  freely. 

The  verdict  of  the  jury  in  favor  of  the  company,  in  such  a.  case,  will 
not  be  interfered  with.  Schulie  vs.  Railroad  Oo.,  p.  509. 

Where  a  landlord,  instead  of  resorting  to  the  means  provided  by 
law,  takes  upon  himself,  without  authority,  to  remove  the  prop- 
erty of  his  tenant  and  to  turn  him  out,  he  will  be  liable  in  dam- 
ages, though  the  ejectment  was  effected  without  personal  vio- 
lence, in  the  tenant's  absence. 

It  is  no  defence  that  the  business  conducted  by  the  tenant  was 
illegal  or  that  the  latter  was  claimed  to  be  in  default  in  pay- 
ment of  his  rent.  The  law  provides  remedies  for  such  wrongs 
and  does  not  sanction  private  redress. 

Boniel  vs.  Block,  p.  614. 

In  a  suit  for  extra  compensation  of  a  clerk  and  book-keeper  against 
his  employer,  where  the  proof  discloses  false  entries  in  the  de- 
fendant's books  evidencing  the  employe's  assent  thereto,  if  un- 
explained and  unsupported  by  confirmatory  and  satisfactory 
evidence,  they  create  a  strong  presumption  against  the  demand. 

Instructions  given  to  the  employer's  counsel  to  investigate  such 
questioned  entries,  and  make  protest  to  the  book-keeper 
against  them,  can  not  serve  as  the  foundation  of  a  charge  of 
slander  and  libel  or  ground  an  action  in  damages  against  the 
employer.  .  Levy  vs.  McCan,  p.  628. 

The  violation  of  a  duty  specified  by  law  is  negligence ;  therefore, 
when  a  city  ordinance  under  which  an  electric  lighting  company 
is  operated  requires  it  to  have  the  **  splices"  on  its  wires  per- 
fectly insulated,  the  failure  to  do  so  is  negligence. 

A  person  whose  occupation  brings  him  in  proximity  to  the  company's 
wires  has  a  right  to  believe  that  the  wires  have  been  insalated 
and  the  ordinance   complied  with.     He  is  required  to  look  for 
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patent  defects  in  the  insulation  only.  If  not  aware  of  a  latent 
defect  he  comes  in  contact  with  the  wire  and  is  injured  without 
fault  on  his  part',  the  company  is  responsible. 

When  the  action  of  both  parties  must  have  concurred  to  produce 
the  injury,  it  devolves  upon  the  plaintiff  to  show  that  he  was 
not  himself  guilty  of  negligence. 

This  proof  need  not  be  direct,  but  may  be  inferred  from  the  circum- 
stances of  the  case. 

Where  an  electric  wire  is  stretched  over  a  roof  and  a  party  goes  on 

.  the  roof  to  repair  it,  and  the  wire  is  of  that  height  above  the 
roof  that  the  chances  are  that  he  will  come  in  contact  with  it 
by  going  under  it  or  stepping  over  it,  it  is  not  negligence  to 
pursue  either  mode  of  crossing  if  he  exercises  all  necessary  and 
prudent  care  to  protect  himself  in  proportion  to  the  danger. 
When  a  person  is  employed  in  the  presence  of  a  known  danger,  to 
constitute  contributory  negligence  it  must  be  shown  that  the 
plaintiff  voluntarily  and.  unnecessarily  exposed  himself  to  the 
danger.  Clements  vs.  Electric  Light  Co,,  p.  692. 

Courts  and  text  writers  are  divided  as  to  where  lies  the  burden  of 
proof  on  the  question  of  contributory  negligence,  but  all  agree 
that,  if  plaintiff's  own  evidence  establishes  or  strongly  suggests 
his  own  contributory  negligence,  that  bars  recovery^  no  matter 
where  the  burden  rests,  unless  he  shall  remove  or  explain  away 
the  adverse  presumption  thus  created. 

In  this  case  the  evidence  of  plaintiff's  own  witnesses  fully  estab- 
lishes that  the  injury  sued  for  was  caused  by  the  carelessness 
and  negligence  of  the  party  injured,  without  proof  of  even  con- 
curring fault  in  defendant.  Ryan  vs.  Railroad  Co.,  p.  806. 

As  against  the  lawful  owner,  the  possessor  of  immovable  property 
must  be  protected  against  the  unlawful  disturbance  of  his  pos- 
session. 

Public  order  and  the  highest  interest  of  society  demand  that  no  vio- 
lence shall  be  done  to  one  in  peaceable  possession  of  property. 

In  action  for  damages  for  trespass  and  destruction  of  property,  the 
title  to  the  property  may  be  offered  in  evidence  in  aid  of  the 
proof  of  peaceable  possession.       Nicol  V8,  Railroad  Co.,  p.  816. 

A  claim  for  damages  for  alleged  breaches  of  contract  and  delays  in 
execution  can  not  be  urged  when  the  party  has  proceeded  in  the 
execution  of  the  contract  in  the  manner  adopted  without  com- 
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plaint  or  protest,  or  any  notice  of  objection,  when  he  has  com- 
pleted the  work  and  received  settlement  without  complaint  or 
reserve,  and  when  he  has  himself  acknowledged  that  defendant 
had  fally  complied  with  all  its  obligations. 

McNamara  V8,  Board,  etc.,  p.  828. 

A  petition  claiming  damages  from  a  railroad  company  bound  to  keep 
its  streets  in  repair,  resulting  from  plaintiff's  stepping  into  a  hole 
in  the  crossing,  dangerous  and  negligently  left  by  the  company 
notwithstanding  full  notice,  is  not  amenable  to  an  exception  of 
no  cause  of  action,  because  it  recites  that  the  injury  resulted 
while  plaintiff  was  alighting  from  the  car  moving''  slowly  and 
with  Blackening  speed  preparatory  to  stoppin:]^,  and  also  that 
plaintiff  was  an  active  and  vigorous  person  accustomed  to  alight 
in  this  way,  and  showing  no  unfavorable  conditions  tending  to 
render  the  act  exceptionally  rash  or  hazardous.  Such  act  is  not 
negligence,  in  se,  and  can  only  be  properly  estimated  after  all 
the  conditions  and  circumstances  surrounding  it,  and  not 
necessary  to  be  detailed  in  the  pleadings,  have  been  established 
by  contradictory  proof  between  the  parties. 

Ober  V8,  Railroad  Co.,  p.  1061. 

The  terms  of  the  proposals  to  receive  bids  not  being  proven,  nor 
that  thB  defendant  was  to  be  bound  by  the  offer  of  the  lowest 
bidder,  and  it  being  established  that  plaintiff  was  the  lowest 
bidder,  the  defendant  company  is  not  liable  in  damages  for  vio- 
lation of  contract.  Reusch  vs.  Brewing  Co.,  p.  1111. 

DATION  EN  PAIEMENT. 

A  dation  en  paiemeni  between  husband  and  wife  can  only  be  made  by 
authentic  act,  and  when  the  consideration  is  explicitly  stated  in 
the  act,  the  parties  are  bound  thereby  and  can  not  make  proof 
of  other  and  additional  consideration,  unless  upon  allegation  and 
clear  proof  of  error  in  the  confection  of  the  act  by  the  notary. 
Hyman,  Lichtenstein  &  Co.  vs.  Schlenker  &  Hirsch,  p.  108. 

DEDICATION  TO  PUBLIC  USE. 
See  Things. 

DEFAULT. 
See  Judgment. 
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A  relator  who  applies  for  a  mandamus  to  compel  the  granting?  of  a 
sospensive  appeal  may  discontinae  his  application  at  any  time 
before  judgment  thereon. 

State  ex  rel.  Railroad  Company  vs.  City  et.  al.,  p.  354. 

DOMICIL. 

The  same  tests  are  applied  in  establishing  change  of  domicil  from 
this  to  another  State,  as  from  one  parish  to  another.  These 
tests  are:  (1)  Actual  residence  in  the  new  place;  (2)  the  in- 
tention to  fix  the  principal  establishment.  These  tests  applied 
to  the  facts  establish  Schlenker's  domicil  at  Natchez,  Miss.,  since 
1888. 

Marriage  creates  a  civil  status  which  is  governed  and  controlled  by 
the  law  of  the  domicil  of  the  parties. 

The  statutes  regulating  the  privileges  and  disabilities  attaching  to 
the  status  of  married  women  are  purely  domiciliary  in  their 
character,  and,  unless  otherwise  expressly  declared,  do  not 
affect  married  women  domiciled  in  another  State. 

Personal  property  has  no  locality,  and,  as  to  the  rights  of  husband 
and  wife  therein,  is  governed  by  the  law  of  their  domicil. 
Moneys  of  the  wife  domiciled  in  Mississippi,  though  received  in 
Louisiana,  belong  to  her  as  a  citizen  of  Mississippi,  and  do  not 
acquire  the  character  or  incidents  of  paraphernal  funds  under 
Louisiana  law.  If  converted  by  her  husband,  she  has  no  mort- 
gage on  his  property  in  this  State  for  their  restitution,  nor  can 
she  receive  from  him  a  dation  en  pavement  to  the  prejudice  of 
attaching  creditors,  citizens  of  this  State. 

The  *'  returning  to  the  domicil  where  her  marriage  was  contracted" 
which  authorizes  a  non-resident  wife  to  sue  her  husband  for 
separation  of  property  under  Art.  2437,  C.  C,  means  a  return 
for  the  purpose  of  living  there  under  the  protection  of  its  laws. 

In  such  action,  in  any  case,  the  relief  would  only  extend  to  the  rights 
of  the  parties  as  they  stood  at  date  of  return. 

Hyman^  lAchtenstein  &  Co,  V8,  Schlenker  &  Hirsch,  p,  108. 

The  law  fixes  the  domicil  of  minors  and  attaches  it  to  the  domicil  of 
their  father,  or  mother,  or  tutor,  and,  in  case  of  the  death  of 
these,  to  the  place  of  their  last  domicil. 

Minors  are  incapable  by  their  own  acts  to  change  their  legal  domicil. 
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The  appointment  of  tators  belongs  to  courts  of  the  minor's  domicil, 
and  courts  of  this  State  can  attach  no  validity  to  appointments 
made  by  courts  of  other  States  of  guardians  to  minors  domiciled 
in  this  State.  Succesnon  of  Vennard^  p.  1076. 

DONATIONS. 

A  substitution  prohibited  by  our  law  is  the  disposition  of  a  donation 
inter  vivos  or  mortia  causa,  which  vests  the  property  of  the  tes- 
tator in  a  person  named,  during  the  lifetime  of  such  person, 
who  has  not  the  power  of  alienation,  and,  at  his  death,  the  same 
property  is  to  vest  in  another  person  named,  but  who  takes  title 
directly  from  the  testator,  but  by  a  title  which  only  springs  into 
existence  on  the  death  of  the  first  donee. 

Succession  of  Auld,  p.  591. 

Where  a  party  holds  a  mortgage  note  on  certain  property,  and  lives 
with  the  mortgagor  for  a  number  of  years,  she  can  not  make  a 
remunerative  donation  of  the  mortgaged  property,  to  the  preju- 
dice of  her  heirs,  to  said  mortgagor.  If  anything  is  due  for  main- 
tenance it  should  be  credited  on  the  mortgage  note. 

If  the  mortgage  note  is  prescribed  there  is  still  a  moral  obligation  to 
pay,  and  the  amount  due  for  board  should  be  compensated  by 
the  mortgagor.  When  a  person  makes  a  donation  of  all  his 
property,  without  reserving  enough  in  the  act  of  donation  for 
his  support,  the  act  is  null  and  void. 

In  a  suit  to  cancel  a  donation  the  test  of  jurisdiction  is  the  value  of 
the  property  in  controversy. 

Boggs  et  al.  vs.  Hays  et  aZ.,  p.  859. 

Parties,  by  mutual  consent,  can  abrogate  or  modify  legal  agreements 
having  the  effect  of  law. 

Realty  donated  originally,  to  which  other  values  are  substituted  in 
good  faith,  and  with  the  consent  of  all  concerned,  is  not  subject 
to  an  eventual  right  of  reduction  at  the  instance  of  the  forced 

heirs. 
Elementary  principles  depend  in  their  applications  upon  a  similitude 

of  facts. 
The  circumstances  of  a  particular  case  should  never  be  applied  to 

cases  not  strictly  parallel. 

Scuddervs,  Howe,  p.  1103. 
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The  language  of  the  statute  relative  to  printed  ballots  expresses  the 
legislative  will.     It  is  mandatory. 

The  legislative  intent  must  be  taken  as  expressed  by  the  words 
which  the  Legislature  has  used. 

The  name  of  a  candidate  written  on  the  face  of  an  election  ticket  in 
lieu  of  the  name  of  another  candidate  printed  on  the  ticket 
should  not  be  counted  in  ascertaining  the  result  of  the  election. 

The  Legislature  has  imposed  a  positive  and  absolute  daty  on  the 
voter  to  cast  a  printed  ballot. 

The  statute,  in  that  respect,  is  not  subject  to  liberal  construction. 

Where  the  meaning  of  the  statute  is  clear,  those  upon  whom  com- 
pliance devolves  have  no  right  to  engraft  exceptions  or  make 
modifications,  or  depart  from  its  plain  letter. 

A  fair  consideration  of  the  statute  leads  to  the  cc  nclusion  that  the 
Legislature  intended  compliance  with  the  provisions  in  relation 
to  printed  ballots.  State  ex  rel.  Mize  vs,  McElroy,  p.  796. 

The  duties  of  the  Secretary  of  State  in  promulgating  the  returns  of 
election  are  purely  and  exclusively  ministerial  under  the  elec- 
tion laws  of  this  State. 

The   consolidated  return  of   voters,  certified  to  as  correct  by  the 
.clerk  of  court  and  forwarded  to  the  Secretary  of  State  by  the 
returning  officer,  is  the  official  returo,  and  the  secretary  must 
promu)gate  from  the  face  of  the  returns,  although  it  is  unac- 
companied by  the  tally  sheets. 

He  has  no  discretion  whatever  to  question  jthe  accuracy  of  the  clerk's 
certificate,  to  vary  or  to  contradict  it,  but  must  promulgate 
from  the  official  consolidated  return,  certified  to  as  correct  by 
the  clerk,  just  as  thd  returning  officer  certifies  as  correct  in  his 
return  from  the  tally  sheets,  taking  them  as  they  come  from  the 
commissioners  of  election,  without  authority  to  change  a  name 
or  a  figure,  or  in  any  way  to  change  the  resalt. 

State  ex  rel,  Hootaell  vs.  Secretary  of  State,  p.  1065. 

ESTOPPEL. 

A  house  owner  who  has  served  the  notice  provided  by  Act  96  of 
1888,  and  has  followed  it  b}'  ejectment  proceedings  provided 
therein,  thereby  acknowledges  that  the  party  so  proceeded 
against  and  occupying  his  house  is  a  tenant,  and  is  estopped 
from  subsequently  denying  it.  Boneal  V8,  Blacky  p.  514. 
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An  act  of  sale  executed  by  the  testator  to  his  sister,  of  his  undivided 
interest  and  share  in  the  succession  and  property  of  his  deceased 
mother,  will  operate  as  an  estoppel  against  a  claim  made  by  his 
child  to  an  interest  in  the  estate  and  property  of  the  grand- 
mother, through  the  father  and  testator,  as  an  heir. 

After  a  son  has  unconditionally  accepted  the  succession  of  the  father, 

and  has  accepted  and  used  as  unconditional  heir  certain  twelve 

months  bonds  that  bad  been  executed  by  adjudicatees  of  his 

SQCcession  property,  such  son  and  heir  is  conclusively  barred  and 

estopped   from  setting  up   an  antecedent  title    derived   from 

another  source,  as  against  the  adjudicatees  of  the  property  and 

their  assigns  and  transferees. 

Calhoun  vs.  Pierson,  p.  584. 

Simpson  and  Vizard  were  the  officers,  the  latter  president  of  a  cor- 
poration. They  owned  bonds  of  the  corporation,  which  were 
issued  while  they  were  officers  of  said  corporation.  They  fore- 
closed the  mortgage  on  the  property  of  the  company  securing 
the  bonds  and  purchased  it. 

Tax  liens  and  privileges  were  recorded  for  taxes  due  when  they 
were  officers.  They  took  a  rule  to  cancel  them.  Held  that  they 
vere  not  estopped  from  disputing  the  existence  of  the  tax, 
because  they  had  not  as  officers  of  said  corporation  paid  them. 
The  corporation  was  a  distinct  entity  from  them  as  individuals, 
or  as  a  commercial  firm  of  Simpson  &  Vizard. 

Simpson  <&  Vizard  vs.  Ice  Co.^  p.  612. 

Where  services  have  been  rendered  a  succession  upon  the  advice 
and  with  the  consent  of  a  particular  creditor,  he  is  estopped 
from  contesting  payment  of  the  same  when  he  concedes  that  they 
have  been  properly  performed  and  reasonably  charged  for. 

Succession  of  Broumlee^  p.  917. 

EVIDENCE. 

A  mandatory  who  has  acted  as  such  continuously  for  a  long  period 
of  years  without  being  called  upon  for  an  account,  and  who  then 
renders  an  account  showing  a  balance  in  his  favor,  does  not  sub- 
ject his  demand  to  a  charge  of  staleness,  because  the  credits 
giving  rise  to  the  balance  arose  in  the  first  years  of  the  mandate. 

Presumptions  of  fact  are  not,  like  presumptions  of  law,  governed  by 
fixed  rules.     They  are  mere  inferences,  drawn  by  the  judicial 
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mind  from  the  facts  and  circumstances  of  each  particular  case, 

dependent  on  their  own  natural  efficacy  in  generating  belief  or 

conviction.     Slight  variations  in  the  facts  of  any  particular  case 

alter  the  force  of  such  presumptioDS,  and  all  the  facts  must  be 

considered  together  in  determining  their  application. 

The  facts  of  this  case  are  anomalous  and  peculiar,  and  considering 

them  all  together,  the  presumptions  invoked  do  not  suffice  to 

destroy  the  positive  evidence  to  the  contrary,  or  to  justify  the 

reversal  of  the  judgment  appealed. from,  which,  however,  is 

amended  by  reduction  of  amount. 

Succession  of  Borge,  p.  1. 

Acts  under  private  signature  have  no  date  as  to  third  parties,  unless 
the  same  are  proved  to  have  been  executed  on  the  same  day,  or 
at  the  same  time,  when  they  purport  so  to  have  been. 

Merely  offering  of  such  acts  in  evidence  gives  them,  as  to  third  per- 
sons, no  other  date  than  that  of  the  day  of  offering. 

In  a  proper  case,  in  furtherance  of  the  ends  of  justice,  the  court  may 
proprio  motu  amend  a  previous  decree,  so  as  to  leave  a  door 
open  for  the  proof  of  the  date  of  an  act  under  private  signature, 
which  was  not  made  by  some  oversight,  and  which  to  all  appear- 
ances can  be  furnished.  Qay  vs.  Hebert,  p.  301. 

Plaintiffs  and  defendants  having  traced  their  title  to  a  common 
autho  ,  can  not  question  the  validity  of  their  title. 

The  American  state  papers  published  by  order  of  Oongress  and  the 
copies  which  they  contain  of  legislative  and  executive  docu- 
ments are  admissible  in  evidence. 

Clemens,  Curator,  vs.  Meyer  et  al.,  p.  390. 

The  provisions  of  Code  of  Practice  1042,  which  require  that  '*  the 
testimony  of  witnesses  in  cases  before  the  courts  of  probate 
shall  be  taken  in  writing  and  annexed  to  the  record,"  has  for 
object  to  preserve  the  evidence  of  claims  which  are  placed  upon 
a  succession  account  for  the  benefit  of  minors  and  absentees  so 
that  their  right  of  appeal  shall  not  be  abridged. 

In  case  an  account  be  homologated  without  due  proof  reduced  to 
writing  or  otherwise,  except  as  to  a  single  creditor  who  has  op- 
posed, the  judgment  can  not  be  maintained  except  as  to  the 

claim  of  that  opponent. 

Succession  of  Oirardey,  p.  643. 
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Evidence  of  eztra-]adicial  admission  by  a  dead  mao,  out  of  the  pres- 
ence of  others,  is  the  weakest  of  all  testimony. 

In  cases  of  conflicting  evidence,  the  judgment  of  the  judge  a  quo 
will  not  be  distorbed  except  on  clear  showing  of  error. 

Fraud  is  never  presumed.  While  it  may  be  inferred  from  circum- 
stances, these  must  be  of  a  character  clearly  conviiicing  the 
judicial  mind  in  order  to  support  the  charge  of  an  offence  closely 

akin  to  crime. 

Calhoun  et  als,  V8.  McKnight  et  aU.,  p.  575. 

The  admissibility  of  a  private  writing  of  any  kind  must  be  tested  and 
determined  before  it  is  admitted  and  filed  in  evidenoe ;  and  until 
proof  of  its  execution  is  first  administered,  if  such  proof  be  re- 
quired by  the  adverse  party,  it  can  not  be  introduced  and  filed 
in  evidence,  it  matters  not  what  may  be  the  object  that  is  ex- 
pected to  be  accomplished  thereby. 

Ckilhoun  V8.  Pierson,  p.  584. 

It  is  only  parol  evidence  that  is  inadmissible,  under  the  provisions  of 
the  code,  to  prove  agency  to  sell  real  estate.  It  permits  a  power 
of  attorney  to  be  conceived  in  any  kind  of  private  writing,  even 
by  letter. 

Notwithstanding  the  admissibility  of  such  documents  they  must  make 
clear  and  sufficient  proof  of  the  authorization  to  sell  without  re- 
sort to  any  parol  evidence  to  supply  an  ellipsis. 

Wheelage  vs.  LotZy  p.  600. 

Interlocutory  rulings  may  be  revised  by  the  court  and  corrected,  if 

erroneous,  before  final  judgment.     Evidence,  at  first  rejected, 

may,  up  to  then,  be  received. 
Parties  litigant  are  not  to  be  controlled  unnecessarily  in  the  order  of 

the  introduction  of  their  evidence  in  civil  cases. 
Documents  properly  authenticated  by  United  States  representatives 

abroad  are  admissible  .in '  evidence  in  the  courts  of  this  State , 

under  the  provisions  of  Act  38  of  1837. 

Jerman  vs.  Tenneas  et  al.,  p.  620. 

As  the  law  declares  that  it  shall  be  sufficient  that  the  registering  in 
the  conveyance  office  in  the  city  of  New  Orleans  of  a  notarial  act 
of  sale  there  executed  be  made  upon  a  certificate  presented  from 
the  notary  executing  it  containing  certain  requisites  in  the  way 
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of  detail  and  description;  and,  as  it  farther  declares,  that  the 
register's  certificate  of  inscription  made  conformably  to  the  fore- 
going requirements  shall  be  received  by  courts  of  justice  in  evi- 
dence, in  the  same  manner  as  other  public  acts — such  certificates 
must  be  considered  and  treated  as  furnishing  evidence  of  equal 
dignity  as  that  furnished  by  the  authentic  act  from  which  the 
data  of  which  it  is  composed  is  taken. 

Eisenhauer  V8.  Brosnan,  p.  742. 

Testimony  under  commission  must  be  reduced  to  writing  by  the 
witness  himself,  notary  or  commissioner,  or  some  disinterested 
person.  The  court  will  not  assume  that  one  who,  some  time 
prior,  rendered  services  in  the  nature  of  agency  to  one  of  the 
parties  to  the  suit,  was  the  agent  at  the  time  he  executed  a  com- 
mission issued  to  him  as  notary  public,  authorizing  him  to  re- 
ceive the  deposition  of  witnesses. 

Craig  V8,  Lamhertj  p.  886. 

In  an  action  upon  a  policy  of  life  insurance,  although  the  application 
is  made  part  of  the  policy,  and  the  truth  of  the  answers  therein 
made  is  expressly  warranted,  breach  of  such  warranty  is  matter 
of  special  plea,  and  evidence  of  such  breach  is  not  admissible  un- 
der the  general  issue,  applying  the  rule  frequently  recognized  by 
this  court  that  ^Mn  relation  to  the  contract  of  insurance,  all  mat- 
ters which  go  to  show  the  transaction  to  be  void  or  voidable,  on 
the  ground  of  fraud  or  otherwiaey  must  be  specially  pleaded." 

Benjamin  V8,  Indemnity  Assodation,  p.  1017. 

This  being  a  suit  for  slander  of  title,  and  defendant  having  answered 
pleading  title  in  himself,  based  on  the  claim  that  the  batture  in 
controversy  did  not  exist  at  date  of  purchase,  the  initial  burden 
of  proving  its  non-existence  lay  on  defendant;  but  as  this  in- 
volves the  proof  of  a  negative,  that  burden  is  discharged  when 
he  produces  evidence  raising  a  strong  presumption  of  the  truth 
of  the  negative,  and  the  burden  is  then  shifted  to  the  party 
holding  the  affirmative  to  destroy  this  by  countervailing  tes- 
timony. Accession  Delachaise  vs,  Maginnis,  p,  1043. 

EXECUTION. 

Execution  can  issue  against  a  succession  representative  who  fails  to 
pay  a  judgment  creditor  only  when  he  has  funds  in  hands  where - 
76 
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with  to  discharge  the  debt  and  does  not  do  so,  after  dae  demand, 
and  when  proceeding^  have  been  previously  instituted  against 
him,  culminating  into  a  personal  judgment  against  him  on  which 
the  writ  can  issue. 

Courts  of  justice  will  not  supply  wanting  proceedings  and  assume  the 
existence  of  facts  which  have  no  being. 

Succession  of  Ck}mstockj  p.  427. 

In  case  a  creditor  causes  property,  standing  in  the  name  of  his 
debtor,  to  be  seized  under  yi.  fa.  and  he  is  met  by  an  injunction, 
he  can  not  defeat  the  claim  of  the  enjoining  plaintiff  by  setting 
up  the  bar  of  an  alleged  judicial  mortgage. 

Broussard  vs.  Sheriff  et  al.,  p.  880. 

EXECUTORY  PROCESS. 

A  mortgage  creditor  of  an  insolvent  debtor  who  has  made  a  8ur- 
render  which  has  been  accepted  by  the  creditors  and  a  syndic 
elected,  can  not  proceed  by  executory  process  against  the 
insolvent  debtor. 

The  syndic  alone,  under  the  direction  of  the  creditors,  can  sell  the 
property. 

In  order  to  sell  it  it  is  not  necessary  for  the  syndic  to  proceed  to  a 
foreclosure  of  the  mortgage,  as  the  property  was  surrendered 
for  the  purpose  of  sale  to  pay  the  debt.  The  syndic  has  the 
right  to  select  the  sheriff  or  any  auctioneer  to  make  the  sale, 
or  he  can  offer  the  property  himself  for  sale,  unless  otherwise 
ordered  by  the  creditors. 

The  court  having  jurisdiction  of  the  insolvency,  under  a  rule  taken 
by  the  creditors  to  declare  a  mortgage  debt  simulated  anrl  the 
mortgage  canceled,  has  jurisdiction  to  determine  the  validity  of 
the  mortgage.  But  it  can  not  order  the  sheriff,  against  the 
wishes  of  the  creditors,  to  sell  the  mortgage  property. 

Where  the  syndic  has  been  dispensed  with  giving  bond,  this  does 
not  prevent  the  mortgage  creditor  from  requiring  him  to  give 

bond  for  the  amount  of  the  mortgage  resting  on  the  property  to 
be  sold.  In  default  of  giving  bond  the  mortgage  creditor,  if  he 
buys  the  property,  has  the  right  to  retain  the  amount  of  his 
mortgage  debt,  less  the  amount  which  is  necessary  to  pay  the 
costs  of  the  insolvency,  which  the  mortgage  debt  has  to  bear. 
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Where  the  property  has  been  surrendered  and  accepted,  and  a  syn- 
dic elected,  and  died,  the  creditors  can,  at  a  meeting  called  to 
select  a  syndic,  deliberate  npon  the  manner  of  selling  the  prop- 
erty. Contra  when  the  first  meeting  of  creditors  is  called  for 
the  purpose  of  accepting  the  surrender  and  electing  a  syndic. 

Phillipi  &  Co,  vi.  Their  CrediUyra,  p.  676. 

EXPROPRIATION. 

The  verdict  of  a  jury  is  responsive  to  the  issues  when  rendered  with 

reference  to  the  pleadings. 
The  verdict  is  presumed  to  be  correct.    The  party  who  wishes  it  set 

aside  has  the  onu8  of  establishing  that  it  is  incorrect. 
In  expropriation  proceedings  the  jury  of  freeholders  have,  to  some 

extent,  the  character  and  authority -of  experts. 
Although  their  finding  is  not  conclusive,  it  must  be  given  due  weight. 

Railrodd  Company  vs,  Raba^ae,  p.  178. 

In  a  case  where  the  railroad  bed  had  been  constructed  before  trial 
of  the  expropriation  proceeding,  if  it  appeared  that  part  of  the 
damages  allowed  resulted  from  faulty  construction  by  the  com- 
pany, of  course  defendants  would  not  be  bound  therefor;  but 
when  the  pleading^  exhibit  no  such  issue,  and  the  opinion  and 
judgment  refer  to  none  such,  it  will  be  presumed  that  the  dam- 
ages allowed  were  only  those  ii^ident  to  the  expropriation. 

Railroad  Company  vs,  Jacobs  et  al,,  p.  922. 

FAMILY  MEETING. 
See  Interdiction. 

FRANCHISE. 

Where  a  corporation  builds  a  bridge  for  a  town  and  parish  jointly, 
and  the  exclusive  privilege  is  granted  co  the  corporation  to  col- 
lect toll  for  a  desigpaated  number  of  years,  at  the  end  of  the 
franchise,  unless  there  is  an  express  agreement  to  the  contrary, 
the  bridge  must  be  delivered  to  the  parish  and  town  without 
compensation.  The  corporations  became  the  owners  of  the 
bridge  when  it  was  completed,  and  the  corporation  which  built 
it  only  owned  the  franchise. 

The  consideration  for  buildiog  the  bridge  for  the  political  corpora- 
tion was  the  franchise  granted  to  the  building  corporation. 

Police  Jury  vs.  Bridge  Co,,  p.  137. 
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Qood  will  is  the  favor  which  the  management  of  a  business  wins 
from  the  public,  and  the  probability  that  old  customers  will  con- 
tinue their  patronage  and  to  resort  to  the  old  place. 

It  may  be  said  to  consist  of  those  intangible  advantages,  or  incidents 
which  are  impersonal,  so  far  as  the  vendor  is  concerned,  and 
attach  to  the  thing  concerned.  When  it  consists  in  the  advan- 
tage  of  location  it  follows  an  assignment  of  the  lease  of  the  loca- 
tion; and  if  not  assigned,  it  passes  to  the  lessee  of  the  property 
at  the  termination  of  the  lease. 

A  trade  mark  has  no  separate  existence,  but  owes  its  existence  to  the 
fact  that  it  is  actually  affixed  to  a  vendable  commodity ;  whereas, 
a  trade  name,  or  a  fictitious  name,  may  be  considered  as  a  qu<isi 
trade  mark,  a  mere  property  which  is  somewhat  allied  to  good 
will. 

The  only  restraint  the  grant  of  good  will  imposes  upon  the  grantor  is 
to  prevent  his  subsequent  employment  of  his  own  name  so  as  to 
deceive  and  mislead  the  public. 

A  8urname  may  become  impersonal  when  attached  to  an  article  of 
manufacture,  and  becomes  the  name  by  which  such  article  is 
known  in  the  market;  and,  in  case  of  sale  of.  the  right  to  manu- 
facture, the  name  passes  also;  though  it  does  not  pass  as  good 
will,  but  as  a  trade  mark. 

By  giving  a  particular  name  to  a  building,  as  a  sign  of  a  hotel  busi- 
ness, a  tenant  thereby  makes  the  name  a  fixture  to  the  building, 
and  the  property  of  the  landlord  upon  the  expiration  of  the 
lease. 

One  may  consent  to  the  employment  of  his  own  name  as  that  of  a 
place  of  refreshment,  but  if  such  consent  be  purely  gratuitious, 
he  may  withdraw  it  at  pleasure — particularly,  if  such  name 
be  his  surname,  it  being  personal  to  the  proprietor,  and  not  an 
element  of  good  will  of  the  business. 

Vonderbank  vs.  Schmidt,  p.  264. 

HOMESTEAD. 

The  widow  and  children  having  proven  their  necessitous  condition  at 
the  death  of  the  husband  of  the  former  and  the  father  of  the 
latter,  are  entitled  to  the  amount  of  $1000  from  the  assets  of  the 
succession. 


INDEX.  1189 


HOMESTEAD— -Ooneinued. 

From  this  amount  mast  be  deducted  the  value  of  the  property  of  the 

succepslon  she  has  received. 

Succession  of  Waddell,  p.  361. 

A  registry  of   a  homestead  exemption  of  a  farm^  including   '<  the 

necessary  quantity  of  com  and  fodder  for  the  current  year,"  is 

sufficient  without  specifying  the  particular  quantity  of  corn  and 

fodder.     The  Constitution  requires  no  more,  and  the  courts  can 

not  enlarge  its  requirements. 

Ducote  V8,  Rachal,  p.  580. 

HUSBAND  AND  WIFE. 

See  Marriage. 

A  wife  who  three  weeks  after  marriage  deserts  her  husband,  and  in 
the  same  community  forms  an  adulterous  relationship  with 
another,  can  not,  being  in  bad  faith,  maintain  the  status  of  a 
married  woman. 

She  can  not  claim  her  interest  in  the  commanity  as  the  widow  in 
community. 

She  has  only  the  rights  of  a  concubine,  and  can  only  recover  from 
the  estate  of  the  deceased,  when  the  concubinage  was  inci- 
dental and  not  the  motive  or  cause  for  the  illicit  connectior, 
for  her  personal  services  as  domestic  or  nurse,  or  for  her  Indus- 
try  when  it  has  enriched  the  estate,  or  for  the  capital  and  prop- 
erty she  furnished  in  any  enterprise  undertaken  by  the  de- 
ceased and  her  profits  in  the  same. 

The  contract  of  marriage  may  be  proved  by  any  species  of  evidence 
not  prohibited  by  law  which  does  not  presuppose  a  higher  spe- 
cies of  evidence  within  the  power  of  the  party,  and  cohabita- 
tion and  the  reputation  of  man  and  wife  are  presumptive  evi- 
dence of  a  preceding  marriage. 

But  presumption  arising   from  facts  which  tend  to   establish  the 

solemnizing  of  the  contract  of  marriage  is  not  conclusive,  but 

subject  to  be  rebutted   by  testimony   negativing  the   fact  of 

marriage. 

Succession  Llula,  p.  61. 

The  right  and  duties  of  both  the  stockholders  and  the  corporation 
whose  stock  they  hold  grow  out  of  a  contract  implied  in  a  sub. 
scription  for  stock. 
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A  wife,  having  transferred  her  certificate  of  shares  to  her  husband, 
and  having  had  noted  the  transfer  on  the  books  of  the  corpora- 
tion; the  husband  having  subsequently  sold  these  shares;  she 
having  brought  suit  against  him  for  separation  of  property,  and 
in  her  petition  having  claimed  the  proceeds,  and  judgment  hav- 
ing been  obtained  recognizing  her  rights,  can  not  recover  on  an 
error  of  the  corporation  to  which  she  contributed,  and  which 
she  made  her  own  by  her  judicial  declaration  sufficiently  to  en- 
able the  defendant  to  maintain  the  plea  of  prescription  of^  ten 
years,  running  from  the  day  judgment  was  rendered  in  her  favor 
decreeing  her  to  be  the  owner  of  the  proceeds  of  the  sale  of  the 
shares. 

If  the  wife  aid  her  husband  in  converting  her  estate  into  cash  so  that 
he  can  use  it,  it  is  her  fault,  and  she  must  blame  herself  if  he 
uses  such  cash  in  payment  of  his  debts,  and  if  other  people  act 
on  the  confidence  which  her  conduct  inspires. 

Chase  V8.  Bank,  p.  69. 

The  statutes  regulating  the  privUeges  and  disabilities  attaching  to 
the  status  of  married  women  are  purely  domiciliary  in  their 
character,  and,  unless  otherwise  expressly  declared,  do  notafPect 
married  women  domiciled  in  another  State. 

Personal  property  has  no  locality,  and,  as  to  the  rights  of  husband 
and  wife  therein,  is  governed  by  the  law  of  their  domicil. 
Moneys  of  the  wife  domiciled  in  Mississippi,  though  received  in 
Louisiana,  belong  to  her  as  a  citizen  of  Mississippi  and  do  not 
acquire  the  character  or  incidents  of  paraphernal  funds  under 
Louisiana  law.  If  converted  by  her  husband,  she  has  no  mort- 
gage on  his  property  in  this  State  for  their  restitution,  nor  can 
she  receive  from  him  a  dation  en  paiement  to  the  prejudice  of 
attaching  creditors,  citizens  of  this  State. 

The  ' 'returning  to  the  domicil  where  her  marriage  was  contracted" 
which  authorizes  a  non-resident  wife  to  sue  her  husband  for 
separation  of  property  under  Art.  2437  C,  C,  means  a  return  for 
the  purpose  of  living  there  under  the  protection  of  its  laws.    * 

In  such  action,  in  any  case,  the  relief  would  only  extend  to  the 
rights  of  the  parties  as  they  stood  at  date  of  return. 

HymaUj  Lichtenstein  A  Co,  vs,  Schlenker  &  Hirach,  p,  108. 
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Although  a  surviving  husband,  personally  bound  for  the  debts  of  the 
community,  may  after  the  dissolution  thereof  waive  prescription, 
which  has  since  accrued  thereon,  still  when  he  is  the  tutor  of  his 
minor  children,  bom  from  his  marriage  with  his  deceased  wife, 
he  can  not  do  so,  to  the  prejudice  of  her  succession,  or  to  their 
injury  so  as  to  burden  them  therewith,  and  to  prevent  their  legal 
mortgage  duly  recorded  against  him  from  ranking  the  mortgage 
securing  such  debts. 

Such  acknowledgments  may  then  be  n  ade  before  prescription  has 
extinguished  such  debts,  when  they  are  made  bona  fide.  They 
will,  when  so  made,  keep  such  debts  alive,  as  well  as  the  mort- 
gage securing  them,  and  bind  the  succession  and  the  minors,  but 

not  otherwise. 

Oay  V8,  Hebertf  p.  801. 

Bent  due  under  a  lease  entered  into  by  a  husband  in  the  name  of  his 
wife,  though  the  lease  was  signed  in  another  State,  the  place  of 
their  domicil,  for  property  situate  in  this  State,  can  be  claimed 
from  the  husband.  It  is  a  community  debt,  incurred  by  him, 
for  which  he  is  liable  and  can  be  made  to  pay.  It  is  to  be  regu- 
lated by  the  lex  loci  contractus,  which  thus  fixes  the  responsibility. 

Stanton  V8,  Harvey,  p,  611. 

Where  a  man  contracts  a  second  marriage,  while  his  first  wife  is 
living  and  undivorced,  and  dies  leaving  property  acquired  during 
the  second  marriage,  contracted  in  good  faith,  a  community  ex- 
isting in  both  cases,  the  estate  must  be  shared  equally  between 
the  two  wives,  under  the  rule  of  etare  dedeis,  which  has  become 

a  rule  of  property. 

Jerman  vs.  Tenneae  et  al.,  p.  620. 

The  right  of  a  surviving  husband,  left  in  necessitous  circumstances 
by  a  wife  who  dies  rich,  and  without  leaving  issue,  to  take  the 
marital  fourth  in  full  property  from  her  succession  is  a  personal 
and  optional  right,  which  remains  inchoate  and  does  not  rest 
absolutely  in  him  unless  first  accepted  by  him. 

It  is  not  an  inheritance  and  the  survivor  is  not  an  heir. 

Such  right  does  not  pass  to  his  heirs,  where  he  has  not  urged  it  him- 
self. 

It  is  a  bounty,  or  charity,  which  can  well  be  assimilated  to  that  in 
cases  of  necessitous  widows,  or  minors,  entitled  to  claim  $1000 
in  preference  to  creditors. 
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It  may  also  be  likened  to  a  donation  inter  vitos,  which,  unless 
accepted  by  the  donee  himself,  or  his  agent,  remains  without 
effect. 

In  such  homestead  cases,  it  is  settled  that  the  right  to  demand  and 
receive  is  a  personal  right  and  an  inheritance,  and  that  it  does 
not  pass  by  the  death  of  the  widow  to  her  major  heirs,  unless  the 
bounty  or  charity  had  been  previously  demanded  and  reduced 
to  possession. 

When  it  was  allowed  to  minors,  it  was  not  because  they  inherited 
it  from  their  mother,  but  because  they  were  entitled  to  it  in 
their  own  rights. 

The  ruling  in  the  Piff  et  case,  89  An.  568,  has  no  bearing,  as  there  the 
husband  had  claimed  before  his  death,  and  his  heirs  merely  con- 
tinued the  prosecution. 

Permitting  the  heirs  of  the  deceased  husband  to  take  the  fourth, 
where  he  has  not  claimed  it,  would  not  be  a  furtherance  of  the 
humane  objects  which  the  law  has  in  view,  but  doing  violence 
to  the  spirit  and  letter  of  the  provision.  Scire  leges  non  est  verba 
earum  tenere,  sed  vim  oc  potestatem  capere. 

Succession  of  Justus,  p.  721. 

The  proof  disclosing  that  an  apparent  sale  by  a  married  woman  to 
ofie  who  is  a  creditor  of  her  husband  has  no  other  consideration 
than  the  indebtedness  of  the  latter  to  the  vendee,  and  that,  after 
the  transaction,  it  remains  intact  and  unsatisfied,  the  act  will 
be  esteemed  a  mere  security  for  the  debt,  and,  as  such,  abso- 
lutely void. 

If  the  vendor  in  such  a  transaction  remain  in  possession  of  the 
property  subsequently,  the  creditor  of  the  alleged  vendee  can 
not  subsequently  interpose  the  act  as  a  complete  bar  against 
secret  equities  and  latent  ambiguities  therein. 

Broussard  vs.  Sheriff  et  al.,  p.  880. 

A  wife  who  at  the  death  of  her  husband  receives  (as  the  beneficiary 
named  therein)  the  amount  of  certain  policies  on  his  life,  which 
the  hasband  had  taken  out,  and  on  which  he  had  paid  the 
premiums,  can  not  be  made  by  special  opposition  of  a  creditor  to 
charge  herself  on  the  account  filed  by  her  as  administratrix  of  her 
husband's  succession  with  the  amount  of  those  premiums  as  an 


INDEX.  1193 


HUSBAND  AND  WIFB— Continued, 

asset  of  that  snccession,  and  as  resnlting  from  a  debt  due  by  her 
to  it. 

In  entering  into  those  contracts  the  husband  did  not  claim  nor  in- 
tend to  act  either  as  negotiorum  gestor  or  as  agent  of  his  wife ; 
he  was  not  dealing  with  reference  to  nor  upon  any  property  of 
hers.  The  obligations  of  the  assured  created  by  the  policies 
were  his  own  obligations,  and  when  extinguished  by  the  payment 
of  the  premiums  the  debts  paid  were  his  debts,  and  not  those  of 
his  wife. 

Eren  were  there  a  situation,  resulting  from  community  relations,  such 
that  a  wife  would  be  as  between  herself  and  her  husband  liable  for 
the  premiums,  she  could  not  be  held  for  that  particular  special 
item  of  indebtedness  upon  an  opposition  made  to  her  tableau  of 
administration,  especially  where  the  opposing  creditor  does 
not  allege  that  he  is  a  creditor  of  the  community ;  that  it  has 
been  accepted  by  the  wife,  or  that  she  has  made  herself  liable  as 
widow  in  community ;  that  the  community  is  insolvent,  or  that 
it  has  been  liquidated,  and  that,  as  a  result  thereof,  the  wife  has 
been  found  to  be  a  debtor  thereto.  The  wife  would  be  entitled 
to  a  general  settlement :  n,on  constat,  but  that  on  such  settlement 
she  would  not  be  found  its  creditor. 

Succession  of  BrownleCy  p.  917. 

A  married  man  intending  to  purchase  property  with  his  separate 
funds,  and  to  hold  it  for  his  individual  account,  must  make  that 
intention  manifest  at  the  time  of  purchase.  The  property  would 
otherwise  be  held  under  an  uncertain  floating  title,  neither  ad- 
visable or  permissible. 

Hero  vs.  Block  et  al.,  p.  1032. 

IMPUTATION  OF  PAYMENT. 
See  Payment. 

INJUNCTION. 

This  court  will  not  supply  a  refused  injunction,  unless  in  a  very 
clear  case  where  it  was  declined  by  a  judge  who  has  no  discre- 
tion to  deny  it,  and  who  is  bound  by  law  to  allow  it. 

State  ex  rel.  Marchand  vs.  Judge,  p.  190. 

Article  248  of  the  Constitution  delegates  to  the  city  of  New  Orleans 
the  complete  and  exclusive  police  power  inherent  in  the  sover- 
eign over  the  whole  subject  of  slaughtering  animals  within  the 
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corporate  limita,  subject  to  no  limitations  except  that  imposed 

by  the  terms  of  the  article  itself. 
The  decisions  of  the  U.  8.  Supreme  Court  in  the  slaughter  house 

cases  shows  that  this  police  power  is  more  than  ample  to  cover 

the  ordinances  assailed  in  this  case. 
The  limitations  imposed  on  the  power  by  Art.  248  are  three,  viz. : 

1.  That  no  monopoly  or  exclusive  privilege  shall  be  granted. 

2.  That  the  business  shall  not  be  restricted  to  the  lands  and  houses 
of  any  individual  or  corporation.  8.  That  the  city's  action  must 
receive  the  approval  of  the  Board  of  Health. 

Nothing  in  these  ordinances  makes  the  grant  to  defendants  monopo- 
lous  or  exclusive,  or  restricts  the  business  to  their  lands  or 
houses.  The  city  retains  the  perfect  right  to  permit  other 
slaughter  houses  within  the  limits  designated  or  elsewhere. 

No  person  is  before  us  complaining  of  any  infringement  of  his  equal 
rights  to  carry  on  the  business  of  slaughtering.  We  will  deter- 
mine such  questions  when  they  arise,  which  may  never  happen. 
The  unrestricted  right  to  all  persons  to  set  up  slaughter  houses 
within  the  limits  designated  would  aggravate,  rather  than 
relieve,  the  injuries  complained  of  by  these  plaintiffs. 

The  ordinances  have  received  the  concurrent  approval  of  the 
Board  of  Health.  The  fact  that  this  approval  was  only  given 
after  having  been  first  refused  does  not  affect  the  case.  The 
city  did  not  repeal  or  cancel  the  ordinance,  but  persists  in  the 
same ;  and  remaining  ineffective  while  not  approved,  it  acquired 
executory  force  as  soon  as  it  received  the  concurrent  approval 
of  the  Board  of  Health. 

The  Constitution  fixes  no  time  or  mode  in  which  the  approval  shall 
be  made.  When  the  ordinances  and  the  approval  coexist,  the 
constitutional  requirement  is  satisfied. 

The  function  exercised  by  the  Board  of  Health  is  not  properly  legis- 
lative. The  board  can  not  pass  or  amend  the  ordinance.  It  can 
only  say  whether  it  approves  or  disapproves. 

WhUe  the  valid  legislative  authority  under  which  defendants  act 
may  not  exempt  them  from  compensatory  liability  for  private 
injuries  inflicted  on  others,  it  is  a  complete  bar  to  an  injunction 
in  advance. 

The  principle  that  a  party  may  prevent  by  injunction  the  doing  of 
an  act  which  would  give  him  a  claim  for  damages  must  be  con- 
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fined  to  unlawful  acts.  The  acts  here  sought  to  be  enjoined  are 
strictly  lawful,  made  so  by  the  valid  ordinances  passed  under 
constitutional  authority. 
It  would  be  a  complete  nullification  of  the  power  granted  by  the 
Oonstiintion  if  private  parties  might  enjoin  in  advance  the  eze^ 
cution  of  ordinances  passed  in  pursuance  thereof. 

Darcantel  et  al.  vs.  Slaughter  House  Ck>,  et  al.,  p.  682. 

In  case  a  creditor  causes  property,  standing  in  the  name  of  his  debtor, 
to  be  seized  under  ^.  fa.  and  he  is  met  by  an  injunction,  he  can 
not  defeat  the  claim  of  the  enjoining  plaintiff  by  setting  up  the 
bar  of  an  alleged  judicial  mortgage. 

Brousgard  vs.  Sheriff  et  al.j  p.  880. 

The  defendant  in  an  injunction  is  entitled  to  have  a  bond  executed 
in  his  favor  and  signed  by  plaintiff,  or  by  a  duly  authorized  agent 
and  attorney  in  fact. 

An  attorney  at  law,  unless  specially  authorized,  or  unless  his  client 

is  absent,  has  no  authority  to  sign  the  bond  in  an  injunction  suit 

for  his  client. 

Maraist  vs.  Sheriff  et  al.,  p.  884. 

A  plaintiff  may  obtain  an  injunction  to  maintain  the  statue  quo  of  the 
rights  she  claims  during  the  pendency  of  the  suit  without  having 
to  obtain  an  order  in  open  court,  authorizing  the  filing  of  the 
petition  as  part  of  the  suit. 

The  supplemental  petition  for  an  injunction  is  properly  flowed  if  it 

does  not  change  the  issues. 

Craig  vs.  Lambert j  p.  885. 

INSANE  PERSONS. 

See  Curator  Ad  Hoc,  p.  548. 

INSANITY. 

A  person  alleged  to  be  insane  whose  domicil  is  in  a  foreign  jurisdic- 
tion can  not  be  represented  in  this  State  by  a  special  curator. 

The  courts  of  this  State  must  deal  with  an  absent  insane  person 
domiciled  elsewhere  as  a  sane  person  until  the  courts  of  his 
domicil  have  interdicted  him. 

Where  an  absent  insane  person  has  property  in  this  State  held  in 
common  with  another,  for  the  purpose  of  partition,  he  must  be 
considered  and  proceeded  against  as  an  absentee. 
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If  no  curator  has  been  appointed  to  represent  him  and  take  charge 

of  his  property,  and  he  has  no  known  representative  in  the 

State,  the  court  before  whom  the  suit  is  pending  must  appoint 

a  curator  od  hoc  to  represent  the  absent.      He  is  not  required  to 

take  an  oath. 

Hansell  vs.  Hansell,  p.  548. 

The  defendant  not  being  subject  ''to  an  habitual  state  of  imbecility, 
insanity  or  madness"  could  stand  in  judgment  in  partition  pro- 
ceedings, and  the  title  acquired  under  a  sale  authorized  by  the 

judgment  is  legal. 

Oovaa  V8.  Bertoulin  etal.,  p,  683. 

INSOLVENCY. 

When  the  charge  of  fraud  preferred  against  an  insolvent  is,  that  in 
certain  transactions  with  certain  of  his  creditors^  he  made  unfair 
dationa  en  paiement  to  them  of  his  property,  whereby  he  gave 
such  creditors  an  undue  advantage  over  the  complaining  cred- 
itor, and  the  effect  of  which  was  to  injure  such  complainant,  the 
gravamen  of  such  charge  is  (1)  intention  on  the  part  of  the  in- 
solvent to  defraud,  and  (2)  injury  to  the  complainant  resulting 
therefrom. 

The  proof  disclosing  that  the  dispositions  made  of  his  property  by 

the  insolvent  resulted  in  his  having  received  therefrom  a  cash 

surplus  above  the  amount  of  the  claims  of  the  creditors,  who 

were  paid  sufficient  to  satisfy  the  complainant's  demand.  Held, 

that  whatever  may  be  the  inference  therefrom  of  fraudulent 

intent  on  the  part  of  the  insolvent,  there  was  no  resulting  injury 

to  the  complainant.     There  may  have  been  a  consilium  fraudis, 

but  no  eventus  damni. 

Burdeau  vs.  His  Creditors,  p.  11. 

Where  an  insolvent  before  his  cession  is  the  owner  of  certain 
promissory  notes  of  a  third  person,  which  promissory  notes  are 
all  separate  and  distinct  obligations  and  secured  by  separate^ 
distinct  and  successive  mortgages  resting  on  the  same  piece  of 
real  property ;  and  where  the  insolvent  pledges  these  promis- 
sory notes  to  different  creditors,  the  pledgee  of  the  second  mort- 
gage note  is  an  ordinary  creditor  as  to  the  proceeds  of  the  first 
mortgage  note. 
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That  is,  these  notes  being  different  res,  the  fact  that  a  creditor  is  the 
pledgee  of  the  second  mortgage  note  gives  this  creditor  no  prefer- 
ence to  be  paid  over  the  general  creditors,  out  of  the  proceeds 
of  the  first  mortgage  note. 

The  principle  recognized  in  our  jurisprudence,  that  the  assignor  of 
one  or  several  concurrent  mortgage  notes  secured  by  the  same 
mortgage  is  estopped  from  contesting  his  assignee's  right  to  be 
paid  by  preference  over  the  concurrent  notes  retained  by  him,  is 
fully  discussed  and  shown  to  be  inapplicable  to  this  case. 

Butler  V8,  Clarke, 

The  syndic  can  maintain  a  revocatory  action  to  have  a  mortgage 

canceled,  if  given  in  fraud  of  creditors. 
He  may  maintain  the  action  against  a  creditor,  as  he  can  against  a 

non- creditor  of  the  insolvent. 
The  origin,  or  the  date  of  the  claims  of  certain  creditors,  will  not  be 

a  cause  of  dismissal  of  the  action,  should  it  appear  that  some  of 

the  creditors  have  a  right  under  the  Actio  Pauliana, 

The  laws  applying  to  the  settlement  of  insolvent  successions  in  pari 
materia  may  be  construed  with  those  applying  to  proceedings 
affecting  the  insolvents. 

Although  a  judgment  is  not  conclusive  on  the  creditors;  similar  in 

tSat  respect  to  judgment  against  administrators,  representing 

creditors,  the  syndic  can  maintain  the  revocatory  action  to  have 

the  mortgage  of  a  creditor  annulled,  if  it  was  given  in  fraud  of 

the  creditors. 

Cfiapoton  V8,  Creditors^  p.  350. 

An  assignment  in  bankruptcy  under  the  bankrupt  law  of  the  United 
States,  differing  from  a  cession  under  thn  Louisiana  insolvent 
laws,  divests  the  bankrupt  of  his  title  to  all  his  property  and 
transfers  the  same  to  his  assignee. 

While  the  assignee  holds  the  title  in  trust  for  the  creditors,  and  as 
to  any  residuum  after  their  satisfaction  for  the  bankrupt,  his 
title  can  not  be  divested  without  proper  showing  to,  and  order 
made  by,  the  court  which  has  the  control  and  administration  of 
the  trust.  Until  this  has  been  done  other  courts  must  respect 
the  title  of  the  assignee,  at  least  until  his  discharge. 

May  et  al,  V8.  Railroad  Company,  p.  444. 
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The  general  rule  of  oar  insolvent  laws  requires  that  property  surren- 
dered shall  be  held  intact  daring  the  pendency  of  proceedings 
for  the  election  of  a  definite  syndic ;  and  provisional  syndics, 
when  appointed,  are  not  generally  aathorized  to  sell  property, 
bat  are  required  to  hold  all  the  assets  and  deliver  them  to 
the  syndic. 

But  this  general  rule  suffers  exceptions  in  cases  where,  owing  to  the 
nature  and  situation  of  particular  property,  a  sale  is  necessary 
to  prevent  its  deterioration  and  preserve  its  value  for  the  bene- 
fit of  all  concerned,  in  which  cases  the  sale  maybe  sustained  as 
a  conservatory  act  which  the  law  expressly  authorizes  pro- 
visional syndics  to  perform. 

It  certainly  requires  a  strong  case  to  justify  the  sale  of  immovable 
property  as  a  conservatory  act,  but  in  the  case  of  a  sugar  plan- 
*  tation  in  course  of  cultivation,  where  it  is  admitted  that  the 
insolvency  is  without  means  to  run  it,  that  the  abandonment  of 
its  cultivation  would  operate  a  great  deterioration  of  valae,  and 
that  its  prompt  sale  is  necessary  for  the  interests  of  all  con- 
cerned, and  particularly  when  the  first^mortgage  creditor  to  the 
probable  value  of  the  plantation  and  the  provisional  syndic  con- 
cur in  the  facts  and  in  the  opinion  of  the  advisability  of  the 
sale,  the  judge  is  vested  with  a  legal  discretion  to  order  the  sale 
as  a  conservatory  act,  and  this  court  approves  its  exercise.^ 

Calder  <&  Co.  et  als,  va.  Their  Creditors,  p.  464. 

A  mortgage  creditor  of  an  insolvent  debtor  who  has  made  a  sur- 
render which  has  been  accepted  by  the  creditors  and  a  syndic 
elected,  can  not  proceed  by  executory  process  against  the  in- 
solvent debtor. 

The  syndic  alone,  under  the  direction  of  the  creditors,  can  sell  the 
property. 

In  order  to  sell  it  it  is  not  necessary  for  the  syndic  to  proceed  to  a  fore- 
closure  of  the  mortgage,  as  the  property  was  surrendered  for 
the  purpose  of  sale  to  pay  the  debt.  The  syndic  has  the  right 
to  select  the  sheriff  or  any  auctioneer  to  make  the  sale,  or  he 
can  offer  the  property  himself  for  sale,  unless  otherwise  ordered 
by  the  creditors. 

The  court  having  jurisdiction  of  the  insolvency,  under  a  rule  taken 
by  the  creditors  to  declare  a  mortgage  debt  simulated  and  the 
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mortgage  canceled,  has  jurindiction  to  determine  the  validity  of 
the  mortgage.  But  it  can  not  order  the  sheriff,  against  the 
wishes  of  the  creditors,  to  sell  the  mortgage  property. 

Where  the  syndic  has  been  dispensed  with  giving  bond,  this  does  not 
prevent  the  mortgage  creditor  from  requiring  him  to  g^ve  bond 
for  the  amount  of  the  mortgage  resting  on  the  property  to  be 
sold.  In  default  of  giving  bond  the  mortgage  creditor,  if  he  buys 
the  property,  has  the  right  to  retain  the  amount  of  his  mortgage 
debt,  less  the  amount  which  is  necessary  to  pay  the  costs  of  the 
insolvency,  which  the  mortgage  debt  has  to  bear. 

Where  the  property  has  been  surrendered  and  accepted,  and  a  syn- 
dic elected,  and  died,  the  creditors  can,  at  a  meeting  called  to 
select  a  syndic,  deliberate  upon  the  manner  of  selling  the  prop- 
erty. Contra  when  the  first  meeting  of  creditors  is  called  for 
the  purpose  of  accepting  the  surrender  and  electing  a  syndic. 

Phillipi  &  Co,  V8.  Their  Creditors,  p.  676. 

INSURANCE. 

The  insured  may  either  expressly  or  by  implication  waive  the  pre- 
liminary proof  and  the  certificate  of  loss. 

There  was  an  implied,  if  not  an  express,  waiver  of  the  defects  of 
the  certificate. 

The  contract  of  insurance  is  one  of  indemnity. 

The  insurer  obligates  himself  to  make  good  such  loss  or  damage  as 
may  be  sustained  not  exceeding  the  amount  of  the  policy. 

Purves  V8,  Insurance  Co,,  p.  123. 

The  steamer  having  been  reduced  to  a  wreck,  an  abandonment  was 

made  under  the  marine  insurance  laws. 
The  share  that  the  insurers  are  to  have  in  the  abandonment  has  the 

same  proportion  to  it  that  the  sum  insured  has  to  the  total  value 

of  the  steamer. 
The  insurance  being  for  two- thirds  of  the   value   as  fixed   in  the 

policies,  the  interests  of  the  insurers  is  two -thirds  in  the  wreck; 

that  of  the  owner  for  the  remaining  one -third  not  insured  is  one- 

third  in  the  wreck. 
The  insured  is  his  own  insurer  with  respect  to  his  uncovered  in- 
terest. 
He  is  in  some  manner  a  partner  with  the  insurers ;  he  comes  into 

concurrence  with  them  on  the  portion  saved  for  his  uninsured 

i  nterest. 
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Agents  while  acting  to  the  extent  of  and  in  proportion  to  the  interest 
insured  mnst  necessarily  act  for  the  common  interest  of  all  con- 
cerned, being  undivided. 

By  means  of  the  abandonment  the  insurers  are  obliged  to  pay  the 
amount  for  which  the  property  is  insured. 

Under  the  laws  regulating  salvage  the  recovery  of  the  effects 
wrecked  is  made  for  account  of  all  parties  concerned  for  whom 
the  agents  act. 

Their  acts  can  not  affect  part  of  the  interest  insured  to  the  detriment 
of  the  other,  as  each  shares  in  the  property  saved  in  proportion 
to  the  interest  insured. 

It  being  stated  that  there  was  an  agreement  made  with  the  agent 
relative  to  salvage,  the  date  and  particulars  of  which  are  not 
given,  and  it  not  being  alleged  that  it  was  a  distinct  obligation 
arising  over  and  above  the  policies,  whatever  rights  plaintiifb 
may  have  under  a  separate  agreement  are  reserved. 

Navigation  Company  V8.  Underwriters^  p.  714. 

In  an  action  upon  a  policy  of  life  insurance,  although  the  application 
is  made  part  of  the  policy,  and  the  truth  of  the  answers  therein 
made  is  expressly  warranted,  breach  of  such  warranty  i"  matter 
of  special  plea,  and  evidence  of  such  breach  is  not  admissible 
under  the  general  issue,  applying  the  rule  frequently  recognized 
by  this  court  that  ^Mn  relation  to  the  contract  of  insurance,  all 
matters  which  go  to  show  the  tran<saction  to  be  void  or  voida- 
ble, on  the  ground  of   fraud   or  otherwise^   must  be   specially 

pleaded." 

Benjamin  V8,  Indemnity  Aesodation^  p.  1017. 

INTERDICTION. 

In  declaring  that  family  meetings  shall  be  composed  of  the  nearest 
relatives  and  connections  of  a  minor  Arts.  281,  282,  283,  C.  0., 
merely  announce  a  general  rule,  without  attempting  to  write  out 
therefrom  exceptions  which  spring  from  the  very  nature  and 
reason  of  things. 

A  judge,  without  the  necessity  of  a  special  statute  to  that  effect,  has 
authority,  in  the  exercise  of  a  sound  legal  discretion,  to  exclude 
relatives  and  connections  in  such  exceptional  cases,  and  the 
statute  now  standing  as  Art.  28  of  the  Revised  Civil  Code  mnst 
not  be  construed,  so  as  to  restrict  his  action,  and  confine  it  to 
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cases  falling  under  a  narrow  and  technical  definition  of  the  term 
conflicting  interests.  The  intention  of  that  statute  was  to  grant, 
not  to  withdraw,  powers. 

It  would  be  a  perversion  of  law  to  apply  its  bare  letter  to  cases  where 
by  so  doing  its  whole  theory  and  object  would  be  clearly  violated. 

In  recommending  persons  for  curatorship  family  meetings  are  not 
limited  to  applicants  for  the  position,  nor  to  parties  suggested  by 
relatives  of  the  interdict  or  minor. 

Women  are  not  eligible  under  the  law  as  members  of  a  family  meet- 
ing. 

Interdiction  of  Bothick,  p.  1037. 

JUDGMENT. 

When  a  defendant  in  a  cause  dies  and  has  '*  not  answered,"  further 
proceedings  against  his  heirs  must  be  conducted  in  conformity 
to  Article  120  of  the  Code  of  Practice,  and  the  citation  or  notice 
and  the  delays  therein  prescribed  must  be  allowed. 

The  case  is  not  affected  by  the  fact  that  issue  had  been  joined  by 
default.     A  default  is  not  an  answer. 

Bank  vs.  Chopin  et  al.,  p.  170. 

JUDICIAL  SALES. 

It  has  long  been  the  settled  jurisprudence  of  this  court  that  a  pur- 
chaser at  a  judicial  sale  is  held  bound  to  look  to  the  jurisdiction 
of  the  court  granting  the  order  of  sale ;  but  the  truth  of  the 
record  concerning  matters  within  its  jurisdiction  can  not  be  dis- 
puted, and  it  has  been  sanctioned  in  many  recent  cases,  and 
must  be  adhered  to  as  a  rule  of  property. 

Succession  of  Theze^  p.  46. 

The  general  rule  of  our  insolvent  laws  requires  that  property  surren- 
dered shall  be  held  intact  during  the  pendency  of  proceedings 
for  the  election  of  a  definitive  syndic ;  and  provisional  syndics, 
when  appointed,  are  not  generally  authorized  to  sell  property, 
but  are  required  to  hold  all  the  assets  and  deliver  them  to  the 
syndic. 

But  this  general  rule  suffers  exceptions  in  cases  where,  owing  to  the 
nature  and  situation  of  particular  property,  a  sale  is  necessary 
to  prevent  its  deterioration  and  preserve  its  value  for  the  ben- 
efit of  all  concerned,  in  which  cases  the  sale  may  be  sustained « 
76 
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as  a  conservatory  act  which  the  law  expressly  aathorizes  pro- 
visional syndics  to  perform. 
It  certainly  requires  a  strong  case  to  justify  the  sale  of  immovable 
property  as  a  conservatory  act;  but  in  the  case  of  a  sugar  plan- 
tation in  course  of  cultivation  where  it  is  admitted  that  the 
insolvency  is  without  means  to  run  it,  that  the  abandonment  of 
its  cultivation  would  operate  a  great  deterioration  of  value,  and 
that  its  prompt  sale  is  necessary  for  the  interests  of  all  concerned , 
and  particularly  when  the  first  mortgage  creditor  to  the  prob- 
able value  of  the  plantation  and  the  provisional  syndics  concur 
in  the  facts  and  in  the  opinion  of  the  advisability  of  the  sale,  the 
judge  is  vested  with  a  legal  discretion  to  order  the  sale  as  a  con- 
servatory act,  and  this  court  approves  its  exercise. 

Colder  <fr  Co.  et  al.  vs.  Their  Creditors,  p.  454- 

Where  the  question  is  of  the  acceptance  vel  non  of  title,  by  a  pur- 
chaser of  real  property,  at  succession  sale,  the  proof  disclosing 
that  the  alleged  undivided  interest  of  a  minor  was  transferred 
to  the  deceased  by  its  parents,  during  her  lifetime,  and  that  con- 
sequently no  title  by  inheritance  passed  at  her  death,  rule  on  the 
adjudicatee  must  be  made  absolute,  as  the  tendered  title  is  un- 
questionably clear. 

Succession  of  Manessierj  p.  803. 

In  case  the  description  of  land  in  a  sheriff's  proces  verbal  and  deed  of 
sale  is  by  legal  subdivisions  and  also  by  the  ancient  name  of  the 
plantation,  its  situation  with  reference  to  a  natural  water  course, 
its  contiguity  to  other  properties  of  adjacent  proprietors  and  the 
aggregate  quantity  of  land  conveyed,  the  quantity  will  not  be 
alone  determined  by  the  legal  subdivisions,  but  by  the  entire 
description,  as  indicating  the  true  intention  of  the  parties. 

Jf  the  description  given  of  a  tract  of  land  taken  as  a  whole  informs 
the  public  what  property  is  covered  by  it  without  stating  the 
township  or  other  legal  subdivisions,  it  will  be  sufficient — as,  for 
instance,  where  it  is  described  as  being  on  a  particular  stream  in 
a  designated  parish  adjoining  certain  named  properties,  or  upon 
the  stream  upon  which  it  is  situated  within  the  parish  desig- 
nated, with  the  number  of  acres  it  contains  and  reference  made 
to  the  conveyance  by  which  the  vendor  acquired  it. 
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If  a  portion  of  the  description  wonld  mislead,  it  must  be  read  with 

and  controlled  by  other  parts,  which  explain  it ;  and  an  error  in 

a  description  by  legal  subdivisions  may  be  cured  by  other  de-> 

scriptive  designations  of  the  property  in  the  conveyance,  which 

leave  no  doubt  of  the  particular  tract  that  was  intended  to  be 

sold. 

Bryan  et  al,  vs.  Wiener,  p.  882. 

A  purchaser  at  a  judicial  sale  is  not  bound  to  look  beyond  the  decree 
recognizing  its  necessity.  The  jurisdiction  of  the  court  is  an 
essential  inquiry,  but  the  truth  of  the  record  concerning  matters 
within  its  jurisdiction  can  not  be  disputed. 

A  purchaser  under  a  decree  of  a  probate  court  is  bound  to  look  to 
the  jurisdiction  of  the  court  granting  the  order  of  sale.  Such 
order  is  to  be  received  as  conclusive,  and  is  not  to  be  impeached 
from  vnthin,  but  it  is  impeachable  frony  tuithout. 

A  judgment,  sentence,  order  or  decree  passed  by  a  competent  juris- 
diction, which  creates  or  changes  a  title,  or  any  interest  in  an 
estate,  is  not  only  final  as  to  the  parties  themselves  and  all 
claiming  under  them,  but  furnishes  conclusive  evidence  to  all 
mankind  that  the  right  or  interest  belongs  to  the  party  to  whom 

the  court  adjudges  it. 

Grevemberg  et  als,  vs.  Bradford,  p.  400. 

JURISDICTION. 

In  case  there  is  shown  to  have  been  no  contestation  in  the  recorder's 
court,  in  reference  to  the  constitutionality  or  legality  of  the  city 
ordinance  that  is  drawn  in  question,  this  court  has  no  jurisdic- 
tion of  the  subject  matter  of  the  controversy. 

State  vs.  Deffes,  p.  581. 

In  a  succession  that  has  been  administered  and  the  whole  succession 
ordered  to  be  put  in  possession  of  the  heirs,  and  the  executor 
ordered  to  retain  an  amount  to  pay  the  debts,  this  amount  is  the 
sum  to  be  distributed  and  is  the  test  of  jurisdiction  on  an  appeal 
from  a  final  account  to  which  there  were  oppositions  and  upon 
which  judgment  was  rendered  after  putting  the  heirs  in  posses- 
sion of  the  succession  property. 

State  ex  rel.  Carreau  vs.  Judges,  p.  819. 
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LANDLORD  AND  TENANT. 

See  Lease. 

A  house  owner  who  has  served  the  notice  provided  by  Act  96  of 
1888,  and  has  followed  it  by  ejectment  proceedings  provided 
therein,  thereby  acknowledges  that  the  party  so  proceeded 
against  and  occupying  his  house  is  a  tenant,  and  is  estopped 
from  subsequently  denying  it. 

Where  a  landlord,  instead  of  resorting  to  the  means  provided  by  law, 
takes  upon  himself,  without  authority,  to  remove  the  property 
of  his  tenant  and  to  turn  him  out,  he  will  be  liable  in  damages, 
though  the  ejectment  was  effected,  without  personal  violence,  in 
the  tenant's  absence. 

It  is  no  defence  that  the  business  conducted  by  the  tenant  was  illegal 

or  that  the  latter  was  claimed  to  be  in  default  in  payment  of  his 

rent.     The  law  provides  remedies  for  such  wrongs  and  does  not 

sanction  private  redress. 

Boniel  ^8.  Block,  p.  514. 

LAWS. 

Section  1  of  Act  No.  138  of  1890  is  null  and  void,  being  in  conflict 

with  Article  29  of  the  Constitution. 
The  title  of  the  act  refers  to  labor  contracts. 
The  body  of  the  act  refers  to  any  contract. 

State  ex  rel.  Lewis  vs.  Judge,  p.  90. 

Act  107  of  1890  purporting  to  create  a  new  parish  called  Troy  is  illegal 
and  unconstitutional,  because  it  increases  representation  in  the 
House  of  Representatives  beyond  the  maximum  number  fixed  in 
the  sixteenth  article  of  the  Constitution. 

Adams  et  al,  vs,  Forsyth  et  al.y  p.  130. 

LEASE. 

Sections  2166  and  2163  of  the  Revised  Statutes,  so  far  as  they  apply 
to  the  fixing  of  causes  in  this  court,  together  with  all  other 
statutes  on  the  same  subject  matter,  were  repealed  by  Act  No. 
70  of  1884 ;  but  considering  that  suits  to  recover  possession  of 
leased  premises  are  entitled  to  speedy  trial,  in  the  exercise  of 
the  discretion  vested  in  this  court,  the  order  to  fix  by  preference 
after  three  days*  notice  is  granted. 

The  proceedings  to  eject  a  tenant  are  summary.  At  the  expiration 
of  the  lease  the  statute  provides  fifteen  days'  notice  to  the  tenant 
to  remove. 
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Upon  bis  failure  to  comply,  suit  may  be  broagbt  and  the  defendant 
notified  by  citation  to  appear  and  defend  after  three  days. 

The  jurisdiction  must  be  tested  by  the  pecuniary  amount  in  dispute, 
as  shown  by  the  pleadings,  and  as  appearing  from  the  nature  of 
the  action. 

It  may  be  shown  on  the  trial,  (if  admissible  by  the  nature  of  the 
action)  that  the  amount  involved  is  within  the  court's  jurisdic- 
tion. 

Plaintiff  had  the  right  to  ejectment  proceeding^  against  the  tenants 
of  his  property  after  fifteen  days'  notice  upon  the  expiration  of 
the  lease. 

No  plea  of  tacit  renewal  for  another  month  having  been  presented 
the  lease  will  not  be  presumed  to  have  been  continued  or  tacitly 
renewed  (reconducted). 

Godchaux  V8,  Bauman,  p.  254. 

LITIGIOUS  RIGHTS. 
See  sale. 

MALICIOUS  PROSECUTION. 

It  is  universally  held  that  a  criminal  proceeding  having  been  brought 
or  prosecuted  maliciously,  and  without  probable  cause,  affords, 
when  terminated,  the  basis  of  an  action  in!damages  for  malicious 
prosecution  against  the  one  bringing  or  prosecuting  such  pro- 
ceeding. 

In  order  that  a  plaintiff  may  maintain  such  an  action,  three  things 
must  concur:  (1)  The  motive  must  have  been  malicious;  (2)  the 
suit  must  have  been  instituted  without  any  probable  cause; 
(3)  the  suit  mubt  have  terminated  after  trial  of  its  merits,  in 
favor  of  the  accused. 

It  is  malice,  composed  of  bad  feeling  and  knowledge  cTf  the  want  of 
probable  cause,  which  creates  liability. 

Public  interest  and  a  proper  administration  of  justice  require  that 
such  actions  should  not  be  maintained  except  in  clear  cases. 

Oourts  will  not  inflict  damages  on  a  party  resorting  in  good  faith  to 
law  for  the  protection  of  his  rights,  rather  than  taking  the 
chance  of  a  recourse  to  arms  or  tamely  submitting  to  a  usurper. 

Brelet  V8.  Mullen,  p.  194. 
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MALICIOUS  PROSECUTION— Continued. 

In  this  action  for  defamation  and  malicious  prosecution  the  evidence 
fails  to  establish  the  facts  that  the  defendant  acted  with  malice 
and  without  probable  cause. 

Having  pleaded  justification  the  burden  of  proof  is  upon  the  de- 
fendant that  he  acted  upon  probable  cause  without  malice  and 

upon  reasonable  grounds  of  belief. 

Sibley  vs.  Lay,  p,  936. 

MANDAMUS. 

A  relator  who  applies  for  a  mandamus  to  compel  the  granting  of  a 
suspensive  appeal  may  discontinue  his  application  at  any  time 
before  judgment  thereon. 

State  ex  rel.  Railroad  Co,  r«.  City  et  al.,  p.  354. 

Under  Act  133  of  1888  mandamus  is  provided  as  a  special  statutory 
remedy  applicable  to  the  enforcement  of  such  obligations  as 
those  involved  in  this  case  in  a  contract  between  the  city  and  a 
street  railway  corporation. 

The  case  involves  a  construction  of  the  provisions  of  the  contract, 
and  the  judge  below  properly  interpreted  the  meaning  of  the 
language  used. 

The   intent  of   the   parties  being  plainly  expressed,  no  foundation 

existed  for  resort  to  evidence  of  prior  conversations  to  vary  or 

explain  it. 

State  ex  rel.  City  vs.  Railroad  Co,,  p.  526. 

In  proceedings,  under  Act  133  of  1888,  to  enforce  the  performance 
of  a  contract  therein  named,  the  contract  must  be  so  fixed  in 
terms,  and  the  liability  of  the  defendant  so  certain,  and  the 
duty  to  be  performed  so  particularized,  that  the  duty  imposed 
upon  the  defendant  by  the  court  in  decreeing  the  execution  of 
the  contract  can  be  readily  ascertained,  and  as  readily  executed. 

An  ordinance  of  the  city  of  New  Orleans,  enacted  before  the  pas- 
sage  of  Act  138  of  1888,  and  which  becomes  a  part  of  a  contract 
between  said  city  and  a  railroad  corporation,  requiring  notice 
to  be  given  to  said  corporation  of  certain  repairs  to  be  done  on 
the  streets,  must  be  complied  with  before  the  city  can  invoke 
the   remedy  by  mandamus  as  provided  in  said  Act  133  of  1888. 

State  ex  rel.  City  vs.  Railroad  Co,y  p.  1026. 
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The  Supreme  Court  will  not  order  the  execution  of  a  writ  in  disre- 
gard of  an  injunction,  nor  interfere  hy  mandamus  with  the 
action  of  a  district  judge  granting  an  order  of  injunction  on 
grounds  of  a  date  subsequent  to  the  rendition  of  the  judgment 
enjoined  and  presenting  questions  against  proceedings  under 
the  writ  enjoined. 

The  district  judge  exercised  a  discretion  vested  in  a  court  of  the 
first  Instance. 

Mandamus  lies  to  compel  the  Inferior  courts  to  exercise  a  discretion, 

but  not  to  control  that  discretion. 

Bank  V8,  Webre,  p.  1081. 

The  holder  of  a  promissory  note  which  bears  interest  by  its  terms 
from  maturity,  can  not  claim  that  he  is  entitled  as  a  matter  of 
absolute  right  to  a  trial  without  a  jury  where,  on  suing  the 
maker  on  the  note,  he  claims  interest  from  its  date  under  an 
allegation  of  error,  and  where,  averring  that  payment  of  the 
note  is  secured  by  a  privilege,  he  seeks  to  have  that  privilege 
recognized  a  id  enforced  through  pleadings  which  disclose  the 
fact  that  the  existence  of  the  privilege  is  a  matter  still  in  pais, 
requiring  to  be  established  by  parol  evidence. 

Where  in  a  case  so  situated,  defendant  pleads  the  general  issue, 
specially  denies  the  existence  of  the  privilege,  and  prays  for  a 
trial  by  jury,  the  judge,  after  hearing,  contradictorily  made, 
grants  the  application,  the  correctness  of  his  conclusions  can 
not  be  tested  by  a  mandamus  proceeding  directed  against  him 
to  force  him  to  try  the  case  by  the  court  alone. 

The  case  was  before  him  in  such  a  form  a^  to  authorize  him,  and 
make  it  his  duty  to  entertain  defendant's  motion,  and  judicially 
determine  the  rights  asserted  in  that  motion  on  the  one  hand 
and  denied  by  plaintiff's  opposition  on  the  other. 

State  ex  reL  Iron  Works  Co.  vs.  Judge,  p.  1086. 

The  duties  of  the  Secretary  of  State  in  promulgating  the  returns  of 
elections  are  purely  and  exclusively  ministerial  under  the  elec- 
tion laws  of  this  State. 

The  consolidated  return  of  votes  certified  to  as  correct  by  the  clerk 
of  court,  and  forwarded  to  the  Secretary  of  State  by  the  return- 
ing officer,  is  the  official  return,  and  the  Secretary  must  promul- 
gate from  the  face  of  the  returns,  although  it  Is  unaccompanied 
by  the  tally  sheets. 
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He  has  no  discretion  whatever  to  question  the  accuracy  of  the 
clerk's  certificate,  to  vary  or  to  contradict  it,  but  must  promul- 
gate from  the  official  consolidated  return,  certified  to  as  correct 
by  the  clerk,  just  as  the  returning  officer  certifies  as  correct  in 
his  return  from  the  tally  sheets,  taking  them  as  they  come  from 
the  commissioners  of  election,  without  authority  to  change  a 
name  or  a  figure,  or  in  any  way  to  change  the  result. 

State  ex  rel,  Hootsellva.  Secretary  of  State,  p.  1065. 

MANDATE. 

A  mandatary  who  has  acted  as  such  continuously  for  a  long  period  of 
years  without  being  called  upon  for  an  account,  and  who  then 
renders  an  account  showing  a  balance  in  his  favor,  does  not  sub- 
ject his  demand  to  a  charge  of  staleness,  because  the  credits 
giving  rise  to  the  balance  arose  in  the  first  years  of  the  mandate. 

Presumptions  of  fact  are  not,  like  presumptions  of  law,  governed  by 
fixed  rules.  They  are  mere  inferences,  drawn  by  the  judicial 
mind  from  the  facts  and  circumstances  of  each  particular  case, 
dependent  on  their  own  natural  efficacy  in  generating  belief  or 
conviction.  Slight  variations  in  the  facts  of  any  particular  case 
alter  the  force  of  such  presumptions,  and  all  the  facts  must  be 
considered  together  in  determining  their  application. 

The  facts  of  this  case  are  anomalous  and  peculiar,  and  considering 

them  all  together,  the  presumptions  invoked  do  not  suffice  to 

destroy  the  positive  evidence  to  the  contrary,  or  to  justify  the 

reversal  of  the  judgment  appealed  from;  which,    however,  is 

amended  by  reduction  of  amount. 

Succession  of  Borge,  p.  1. 

Id  the  absence  of  instructions  the  collecting  agent  was  authorized  to 
infer  that  the  warehouse  receipts  were  annexed  to  the  draft  to 
secure  its  acceptance,  and  were  to  be  surrendered  on  ac- 
ceptance. 

The  duty  of  the  collecting  bank  was  to  obtain  the  acceptance  of  the 
bill. 

The  acceptor  being  a  purchaser  was  entitled  to  the  goods  on  his  ac- 
cepting the  bill.    The  sale  was  a  credit  sale. 

It  was  not  proven  that  the  defendant  had  any  notice  of  any  condi- 
tion made  to  retain  the  warehouse  certificates  until  payment,  or 
that  the  insolvency  of  the  drawees  was  imminent. 
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The  instruction  <^for  collection"  in  sending  a  draft  to  a  collecting 
agent  does  not  relieve  him  from  the  duty  of  obtaining  acceptance 
of  the  draft  and  the  delivery,  if  required  by  the  drawees  of  the 
warehouse  certificates  attached. 

Moore  db  SinnoU  vs.  Bank,  p.  99. 

If  a  broker  or  other  agent  transfer  paper  by  delivery  without  dis- 
closing who  his  principal  is,  he  is  himself  to  be  regarded  as  a 
principal  in  the  transaction,  and  the  party  responsible  to  refund 
money  paid  for  bonds  which  were  valueless. 

Pugh  V8.  Moore,  Hyams  &  Co,,  p.  209. 

An  agent  who  has  misconducted  himself  in  the  business  of  his  agency, 
and  who  has  engaged  in  illegal  transactions  by  which  he  acquires 
interests  adverse  to  those  of  his  principals,  and  whose  services, 
as  a  whole,  have  resulted  in  injury  to  his  principals,  can  not, 
under  a  quantum  meruit,  claim  compensation  for  his  services. 

Defendant  ceased  to  be  agent  from  the  date  of  his  purchases  and  be- 
came a  possessor  for  his  own  account,  and  in  bad  faith.  As  such 
he  is  bound  to  account  for  the  revenues,  and  is  entitled  to 
recover  only  his  expenses  necessary  for  the  preservation  of  the 
property,  such  as  taxes,  and  his  useful  improvements  only  to 
the  extent  to  which  they  have  enhanced  the  value  of  the  prop- 
erty. Judgment  in  favor  of  plaintifiFs  for  recovery  of  property, 
and  case  remanded  for  further  proceedings  as  to  counter  claims 

between  parties. 

Hobson  et  als,  vs.  Peake,  p,  383. 

It  is  of  the  nature,  but  not  of  the  essence,  of  mandate  that  it  be 

gratuitous.     Without  express  agreement  courts  may  infer  an 

implied  contract  to  pay  from  the  nature  of  the  services  and  the 

relations  of  the  parties. 

Succession  of  Krekeler,  p.  726. 

MARKETS. 

A  city,  under  the  power  to  xegulate  markets,  may  adopt  such  regu- 
lations as  are  necessary  for  the  preservation  of  public  health, 
and  conducive  to  the  public  interest. 

But  one  who  complies  with  all  the  requirements  of  the  ordinances  of 
the  council  of  a  police  and  sanitary  character  can  noc  be  required 
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MARKETS — Continued. 

to  produce  the  written  consent  of  a  majority  of  the  property 
owners  within  600  feet  of  the  place  selected  to  open  a  private 
market. 

The  State  government  may  delegate  to  a  manicipal  corporation  part 
of  its  own  powers.  These  powers  can  not  be  delegated  or  vica- 
riously exercised  unless  the  authority  to  delegate  is  specially 
granted  by  the  Legislature,  nor  can  the  municipal  corporation 
divest  itself  of  the  discretion  vested  by  the  statute. 

State  r«.  Garibaldi ^  p,  809. 

MARITAL  FOURTH. 

See  Husband  and  Wife. 

MARRIAGE. 

Where  a  man  contracts  a  second  marriage,  while  his  first  wife  is 
living  and  undivorced,  and  dies  leaving  property  acquired  dur- 
ing the  second  marriage,  contracted  in  good  faith,  a  community 
existing  in  both  cases,  the  estate  must  be  shared  equally 
between  the  two  wives,  under  the  rule  of  stare  decisis,  which 
has  become  a  rule  of  property. 

Jermans  vs,  Tenneas  etal,,  p.  620. 

MARRIED  WOMEN. 

The  renunciation  of  a  married  woman  to  her  rights  against  her  hus- 
band and  his  property,  in  order  to  be  valid  and  binding,  must 
have  been  made  as  required  by  the  act  of  1835  embodied  in  R. 
C.  C,  Art.  129. 

The  notary  must  have  explaioed  to  her,  out  of  the  presence  of  her 
husband,  the  nature  of  her  rights  and  that  of  the  contract  she 
agrees  to,  and  mast  have  detailed  the  circumstances  and  the 
occurrence  in  the  act. 

A  failure  to  comply  with  the  requirements  of  the  law,  which  are 
conditions  precedent,  vitiates  the  renunciation. 

The  presumption  omnia  rite  acta  does  not  attach  in  a  case  like  this. 

It  does  in  that  of  a  district  judge  authorizing  a  married  woman 
to  borrow  and  mortgage,  because  he  is  a  Judicial  officer  em- 
powered to  hear  and  determine;  but  not  in  that  of  a  notary, 
who  is  a  ministerial  officer  who  has  no  judgment  whatever  to 
exercise  and  pronounce. 

The  burden  is  on  the  creditor  who  opposes  the  renunciation  of  a 
married  woman  in  order  to  defeat  her  money  and  mortgage 
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claims  against  her  husband  and  his  property  to  show,  by  legal 
evidence,  that  the  essential  formalities  required  by  Art.  129,  R. 
C.  C,  as  conditions  precedent  for  the  validity  of  the  renuncia- 
tion, have  been  observed. 

Succession  of  Montgomery^  p.  373. 

MINORS  AND  THEIR  TUTORSHIP. 

Notwithstanding  the  action   ot    an  emancipated  minor  against  his 

tutor,  respecting  acts  of  tutorship,  is  prescribed  by  four  years^ 

to  begin  from  the  date  of  his  majority,  yet  if  the  tutor  take  the 

initiative  and  file  an  account  of  his  acts  of  tutorship,  to  which 

his  former  ward  makes  opposition,  the  plea  can  not  be  made 

available  to  the  tutor.     In  such  case,  the  accountant's  act  in 

submitting  his  gestion  to  judicial  investigation  and  judgment  is 

tantamount  to  an  abandonment  of  the  benefit  of  the  bar  of  the 

statute. 

Succession  of  Harvey  et  als.  vs.  Harvey  et,  ai.,  p.  80. 

A  tutor  has  no  right  to  pledge  the  notes  due  his  wards  as  a  security 
for  his  debts. 

One  of  the  notes  at  one  time  unlawfully  pledged  having  been  re- 
stored, and  the  other  having  been  collected  in  the  name  and  for 
account  of  the  tutor,  who  applied  the  amount  to  the  payment 
of  his  debt,  he  has  no  right  of  action  to  recover  the  amount 
paid  in  satisfaction  of  his  individual  debt. 

Semple  vs,  Scarborough,  p.  257. 

Where  a  tutor  administers  a  succession,  which  has  debts  against  it, 
with  the  consent  of  the  creditors,  he  can  hold  the  property  as 
tutor  only  after  he  has  fully  administered  the  succession. 

If  the  tutor  conduct  the  mercantile  and  planting  business  left  by  the 

deceased,  and  borrows  money  to  pay  oft  succession  debts,  and 

then  to  pay  off  this  debt  so  created  uses  money  made  in  the 

business,  and  then  borrows  money  to  pay  off  the  indebtedness 

of  the  business  created  since  the  opening  of  the  succession,  tnis 

last  debt  is  a  debt  against  the  succession  and  not  as  against  the 

tutorship. 

lutorship  of  Minors  Scarborough,  p,  288. 

Although  a  surviving  husband,  personally  bound  for  the  debts  of  the 
community,  mav  after  the  dissolution  thereof  waive  prescrip-- 
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tion,  which  has  since  accrued  thereon,  still  when  he  is  the  tutor 
of  hiB  minor  children,  bom  from  his  marriage  with  his  deceased 
wife,  he  can  not  do  so,  to  the  prejudice  of  her  succession,  or  to 
their  injury  so  as  to  burden  them  therewith,  and  to  prevent 
their  legal  mortgage  duly  recorded  against  him  from  ranking  the 
mortgage  securing  such  debts. 

Such  acknowledgments  may  then  be  made  before  prescription  has 
extinguished  such  debts,  when  they  are  made  bona  flde.  They 
will,  when  so  made,  keep  such  debts  alive,  as  well  as  the  mort- 
gage securing  them,  and  bind  the  succession  and  the  minors,  but 
not  otherwise. 

The  proceeds  of  property  mortgaged  can  not  be  applied  to  the  pay- 
ment of  the  prescribed,  though  revived,  debts,  to  the  detriment 
of  the  succession  and  of  the  minors ;  but  will  go  to  extinguish 
only  the  debts  not  prescribed,  secured  by  a  mortgage  ranking 
that  of  the  minors. 

Unliquidated  claims  of  minors  against  their  tutors  can  not  be  satis- 
fied, unless  at  the  termination  of  the  tutorship,  but  their  mort- 
gage securing  such  claims  eventually  may  be  recogpiized  in  the 
meantime.  Ckiy  vs.  Hebert,  p.  291. 

The  plea  of  prematurity  can  not  be  successfully  set  up  by  a  tutor 
who  has  acquired  real  estate  in  his  official  name,  with  due 
authority  for  account  of  his  ward,  when  sued  by  one  of  them  to 
be  recognized  as  owner  of  an  undivided  part  of  the  same. 

The  sale  made  by  him  at  private  sale,  under  advice  of  a  family 
meeting,  to  a  third  party  who  fails  to  pay  the  price  which  was 
on  credit  and  who  transfers  the  property  to  him  in  his  indi- 
vidual name  and  not  as  tutor,  can  not  be  said  to  have  been 
ratifledy  from  the  fact  that,  under  a  settlement  alleged  to  have 
taken  place  between  him  and  the  minor,  a  sum  of  money  passed 
to  the  latter,  unless  it  is  shown  that  this  was  preceded  by  an 
account  and  delivering  of  vouchers,  as  required  by  Act  361  of 
the  R.  C.  C,  and  that  the  minor  knew  of  the  infecting  radical 
vices  which  contaminated  the  act,  and  yet  voluntarily  cured  the 
nullities. 

The  plea  of  tender  of  such  sum,  as  a  condition  precedent  to  the  suit 
against  the  purchaser  and  the  tutor  for  the  nullity  of  the  sale 
and  the  revendication  of  the  property,  is  not  well  founded. 

Rist  vs.  Hartner  et  aZ«,  p.  378. 
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It  is  only  after  an  account  has  been  rendered,  accompanied  by 
vouchers  by  the  tutor  to  the  minor,  as  required  by  Article  361  of 
the  code,  and  adjusted,  that  the  fiduciary  relations  between 
them  really  cease. 

In  an  action,  by  a  minor,  who  has  become  of  age,  brought  within 
four  years  after  his  majority,  for  an  account  from  his  tutor,  in 
which  a  previous  settlement  or  contract  between  them  is 
attacked,  as  made  in  violation  of  law,  and  under  charges  of  dis- 
guise and  concealment  by  the  tutor  and  averment  of  the  minor's 
ignorance  of  the  true  condition  of  things  at  the  time,  the  plea  of 
tender  by  the  tutor  from  the  minor  of  the  money  received  by 
the  latter,  under  the  settlement,  is  inadmissible,  as  a  condition 
precedent  to  suit. 

All  that  equity  requires  in  such  a  case  is  that  the  tator  be  permitted 
to  claim  the  amount  in  reconvention. 

Rist  V8,  Hartner,  Tutor,  p.  430. 

In  case  a  right  has  been  reserved  to  a  succession  representative,  to 
claim  reimbursement  for  sums  by  him  already  advanced  to 
minor  heirs  having  an  interest  in  the  property  under  adminis* 
tration,  such  representative,  making  further  advances  to  said 
minors,  in  order  to  supply  them  with  necessaries  for  their  sup- 
port and  education,  which  the  tutor  did  not  possess  adequate 
means  to  supply  them  with,  occupies  toward  such  minors  quasi 
contract  relations  entitling  him  to  reimbursement  of  such  sums 
since  furnished  also. 

Settlement  thereof  is  clearly  contemplated  to  take  place  in  due 
course  of  the  administration  of  .the  ancestor's  estate,  from  which 
the  advances  were  made.  To  such  case  Art.  350  of  the  Revised 
Civil  Code  does  not  apply. 

A  final  succession  settlement  having  been  postponed  for  a  number 
of  years,  on  account  of  numerous  complications  and  unavoid- 
able causes,  for  which  the  administrator  is  not  responsible,  and 
in  the  meantime  the  mules  and  working  cattle  attached  to  the 
succession  plantations  having  been  annually  leased  therewith, 
the  loss  sustained  by  the  death  of  any  of  said  animals  is  rather 
to  be  attributed  to  natural  causes,  such  as  work,  over- age  and 
ordinary  use  will  bring  about,  than  to  dereliction  of  duty  on  the 
part  of  the  administrator  in  failing  to  obtain  a  decree  for  their 
sale,  o.r  to  damage  resulting  from  his  misconduct. 
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Charges  against  *a  succession,  of  whatever  character  they  may  be, 
such  as  funeral  charges,  law  charges,  lawyer's  fees  for  settling 
the  succession,  and,  generally,  all  claims  against  the  succession, 
originating  after  the  death  of  the  person  whose  succession  is 
under  administration,  are  to  be  paid  before  the  debts  con  - 
tract ed  by  the  deceased. 

Among  such  succession  charges  may  be  included  claims  of  the  ad- 
ministrator against  minors  for  moneys  to  their  tutor  advanced 
for  their  -support  and  education,  and  before  the  shares  of  said 
minors  have  been  segregated  from  the  mass  of  the  succession 
and  reduced  to  dominion  and  control  by  their  tutor. 

Succession  of  Sparrow,  p.  475. 

Where  a  minor  who  has  arrived  at  majority  and  appears  in  court, 

and  disclaims  any  title   to  or  interest  in  property  which  it  is 

alleged  was  transferred  without  divesting  his  interest  when  a 

minor,  he  will  afterward  be  estopped  from  setting  up  title  t-o  said 

property. 

Hansell  vs,  Hansell,  p.  548. 

In  fixing  the  terms  of  sale  of  immovable  property  in  which  minors 

are  interested  as  plaintiffs,  the  judge  must  do  so  on  the  advice 

of  a  family  meeting. 

Fix  vs,  Koepke,  p.  745. 

The  law  fixes  the  domicil  of  minors  and  attaches  it  to  the  domicil 
of  their  father,  or  mother,  or  tutor,  and,  in  case  of  the  death  of 
these,  to  the  place  of  their  last  domicil. 

Minors  are  incapable,  by  their  own  acts  to  change  their  legal 
domicil. 

The  appointment  of  tutors  belongs  to  courts  of*  the  minor's  domicil, 
and  courts  of  this  State  can  attach  no  validity  to  appointments 
made  by  courts  of  other  States  of  guardians  to  minors  domiciled 
in  this  State. 

The  appellant  in  this  case  having  appeared  in  no  other  capacity  than 
as  alleged  foreign  guardian,  and  having  asked  no  other  relief 
than  to  be  recognized  as  such,  the  decision  denying  that  capacity 
obliterates  him  as  a  party,  and  exhausts  all  his  rights  or  interest 
as  appellant.  He  can  not  be  heard  to  urge  objections  to  a 
judgment  appointing  a  tutor  in  a  proceeding  to  which  he  was  not 
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a  party  and  in  which  he  raised  no  issae.  If,  aa  an  individual  and 
third  person,  he  could  claim  the  right  to  appeal,  he  must  com- 
ply with  the  imles  regulating  appeals  by  third  persons  not  parties, 

which  he  has  not  done. 

Succeasion  of  Vennard,  p,  1076. 

MORTGAGES. 

The  purchaser  can  compel  the  vendor  to  comply  with  his  obligation 
expressed  in  the  act  of  sale  to  cancel  the  mortgage  appearing 
of  record  against  the  property  he  sells. 

The  purchaser  choosing  to  allow  the  mortgage  to  remain,  and  the 
promise  to  cancel  to  continue  uncomplied  with,  hi«  creditor,  who 
has  a  mortgage  on  the  property  and  has  caused  it  to  be  seized, 
can  recover  judgment  to  clear  the  title  of  encumbrances,  and  to 
enforce  the  cancellation  as  required  by  the  terms  of  the  sale. 

The  proceeding  is  proper,  and  arises,  ex  necessitate  rei,  in  the  absence 
of  an  J'  law  to  the  contrary. 

The  agreement  which  plaintiffs  seek  to  have  carried  into  effect  gives 
Mse  to  a  real  right  which  can  be  enforced  by  the  creditor. 

It  is  not  an  obligation  strictly  personal,  which  none  but  the  obligees 
can  enforce,  but  a  right  of  property  which  can  be  exercised  by 
those  who  have  a  right  of  mortgage  on  the  property. 

Klotz  V8.  Macready  et  al,,  p»  166. 

The  pact  de  von  alienando  inserted  in  a  mortgage  is  nothing  more  than 
the  expression  in  the  act  of  a  principle  which,  by  the  terms  of 
Article  3397  of  the  Civil  Code,  is,  without  any  expression,  con- 
clusively implied  in  every  mortgage. 

The  effect  given  to  the  pact  under  our  jurisprudence  rests  on  no 
general  principle  of  our  existing  law,  but  simply  on  a  judicial 
iijterpretation  of  its  effect  as  a  contract  between  the  parties. 
The  pact  historically  considered.  Donaldson  vs.  Maurin,  1 
La.  39. 

That  effect  is  clearly  defined  and  limited  to  be  nothing  more  than  the 
conferring  of  authority  to  seize  the  property  in  the  hands  of 
third  possessors  by  proceedings  directly  against  the  original 
mortgagor  without  notice  to  third  possessors  or  other  prelimi- 
nary proceedings  required  in  the  ordinary  hypothecation. 

The  pact  de  non  alienando  does  not  prevent  the  alienation  of  the 
property,  nor  does  it  deprive  the  alienees  of  any  rights  apper- 
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taining  to  third  poBsessors,  except  so  far  as  concerns  the  method 
of  proceeding  above  indicated. 

Hence  a  purchaser  of  property  subject  to  a  mortgage  containing  the 
pact  is  a  third  possessor  within  the  purview  of  Article  3407,  and 
entitled  to  claim  compensation  for  his  improvements  to  the 
extent  that  they  have  enhanced  the  value  of  the  mortgaged 
security. 

The  improvements  fall  under  the  mortgage  and  are  subject  to  seizure 
and  sale,  but  equity  requires  that  the  third  possessor  should  be 
indemnified  to  the  extent  that  he  has  enhanced  the  value  of  the 
creditor's  security. 

In  determining  the  amount  recoverable,  the  sole  question  is  the  ex- 
tent to  which  they  have  enhanced  the  value.  Repairs  which 
only  preserve  the  thing  are  not  recoverable;  only  those  im- 
provements which  increase  the  value. 

Assumptions  contained  in  contracts  to  which  the  bank  was  not  party 
have  no  effect  in  its  favor,  except  as  stipulations  pour  autrui  of 
which  the  bank  might  have  availed  itself  by  accepting  them, 
but  which,  until  acceptance,  were  revocable,  and  conferred  no 
right  on  the  bank. 

Acceptance  by  the  bank  would  have  made  it  a  party  to  the  contracts, 

which  it  would  have  been  bound  to  respect.    Its  whole  course  in 

this  case  has  been  an  absolute  repudiation  of  these  contracts  as 

in  no  manner  affecting  it,  and  it  is  estopped  from  claiming  uno 

flatu  an  acceptance. 

Where  a  seizure  takes  place  during  the  pendency  of  a  plantation 
lease,  or  the  entire  year,  payable  in  kind  out  of  the  crops  when 
gathered,  the  seizure  only  covers  the  proportion  of  rents  due 
for  the  unexpired  term  after  its  date.  The  seizing  creditor  is  also 
responsible  for  its  like  proportion  of  the  necessary  expenses  of 
management  required  to  realize  the  crops  and  which  it  left  un- 
disturbed after  seizure. 

Bank  vs.  Miller  et  aL,  d.  199. 

Property  can  be  specially  hypothecated  only  by  the  owner  or  by 
some  one  authorized  to  act  for  him. 

The  mortgage  given  by  one  not  the  owner  will  not  become  valid, 
unless  he  acquires  the  ownership. 
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Joining  the  owner  (who  had  promised  to  sell  to  the  mortgagee)  in 
the  sale  of  the  property  is  not  an  acquisition  of  the  property,  and 
does  not  give  validity  to  the  mortgage. 

Semple  vs.  Scarborongh,  p.  2^7. 

A  purchaser  of  property  subject  to  a  mortgage  containing  the  pact 

de    nan  alienando  stands    with  regard  to  the  mortgage,  in  so 

far  as  relates  to  the  acceptance  of  the   mortgage  in  the  position 

of  the  mortgagor,  and  can  make  no  objection  to  the  seizure  and 

sale -on  the  ground  of  its  non- acceptance ,  which  the  mortgagor 

could  not  make.     The  form  of  acceptance  is  not  sacramental. 

Its  conditions  concerned  the  plaintiff,  and  were  intended  for  its 

protection. 

A  cancellation  of  mortgage  entered  many  years  since. 

An  act  consenting  to  a  partition  and  setting  forth  plaintiff's  right 

on  the  property  and  the  present  are  acts  of  acceptance.     It  is  no 

longer  possible  to  sustain  the  proposition  that  the  mortgage  is 

invalid,  as  not  having  been  accepted. 

The  defendants  are   owners  of  the   property   burdened   with 

plaintiff's  mortgage.     They  were  duly  notified.     The  judgment 

appealed  from  is  affirmed. 

Bank  vs,  Webre  et  al.^p,  384. 

A  judgment  sustaining  an  opposition  to  an  administrator's  account, 
by  which  the  opponent  is  decreed  entitled  to  recover  a  sum  of 
money  due  by  the  deceased,  does  not  affect  the  personal  liability 
of  the  administrator,  who  was  in  no  way  responsible  for  the 
debt,  who  was  not  asked  to  be,  and  was  not,  condemned  to  pay 
the  amount. 

The  registry  of  such  judgment  in  the  mortgage  records  does  not 
create  a  judicial  mortgage  against  the  administrator,  whom  it 
did  not  affect  individually,  and  the  judgment  creditor  is  not  en  - 
titled  to  any  preference  by  virtue  of  such  pretended  mortgage 
out  of  the  preceeds  of  the  real  estate  of  such  administrator. 

Succession  of  Comstock,  p.  427. 

A  party  who  advances  money  to  the  mortgage  creditor  of  his  debtor, 
in  the  payment  of  interest  accumulations  on  the  mortgage  debt, 
becomes  legally  subrogated,  pro  tantOj  to  the  mortgage  creditor's 

right. 

77 
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A  party  who  purchases  property  encnmbered  by  mortg^age  and  vend- 
or's lien,  and  employs  the  price  in  the  payment  of  the  mortgage 
debt,  becomes  legally  subrogated  to  the  .  mortgage  creditor's 
right  also. 

An  unauthorized  cancellation  of  a  mortgage  may  be  reinstated  on 

proper  proceedings,  taken  contradictorily  with  the  recorder  and 

other  mortgage  creditors. 

Hobgood  vs.  Schuler,  p.  537. 

A  mortgage  is  not  destroyed  by  a  failure  to  reinscribe  it  within  ten 
years.  It  loses  its  rank  only.  Parties  who  have  acquired  rights 
on  the  property  before  reinscription,after  the  ten  years  can  contest 
the  reinscription.  As  to  all  others,  it  has  the  effect  after  rein- 
scription  of  the  first  inscription. 

Norrea  et  al.  V8,  Hays  et,  aL,  p.  907. 

MUNICIPAL  CORPORATIONS. 

Where  a  corporation  builds  a  bridge  for  a  town  and  parish  jointly, 
and  the  exclusive  privilege  is  granted  to  the  corporation  to  col- 
lect toll  for  a  designated  number  of  years,  at  the  end  of  the 
fianchise,  unless  there  is  an  express  agreement  to  the  cbntrary, 
the  bridge  must  be  •delivered  to  the  parish  and  town  without 
compensation.  The  corporations  became  the  owners  of  the 
bridge  when  it  was  completed,  and  the  corporation  which  built 
it  only  o^vned  the  franchise. 

The  consideration  for  building  the  bridge  for  the  political  corporation 
was  the  franchise  granted  to  the  building  corporation. 

Police  Jury  V8,  Bridge  Co.,  p.  137. 

Although  police  juries  have  no  right  to  trace  a  line  of  road,  as  it  is 
a  duty  which  mu£t  be  entrusted  to  a  jury  of  freeholders,  they 
have  certain  authority  as  to  its  width  and  direction. 

Unless  it  is  shown  that  the  police  jury  have  absolutely  dictated  the 
line  to  be  followed,  it  will  not  be  held  that  they  have  exceeded 
their  authority. 

An  ordinance  which  authorizes  the  taking  of  private  property  for 
public  use  must  provide  for  compensation. 

Private  property  can  not  be  taken  for  public  use  without  securing  to 
the  owner  the  compensation  the  jury  of  freeholders  find  allow- 
able. Calder  vs.  Police  Jury,  p.  173. 
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The  city  government  of  New  Orleans  has  the  right  to  grant  the  priv- 
ilege of  the  Qse  of  a  part  of  the  tracks  of  the  street  railway  to 
another  c  mpany.  It  can  continue  the  use  of  a  different  car, 
propelled  by  a  different  motor  than  the  one  in  use  on  the 
track. 

The  permission  to  use  electric  motor  is  one  of  the  means  of  using  the 
public  streets,  and  is  granted  for  the  public  convenience  and  is 
the  exercise  of  the  police  power  of  the  city  over  public  places. 

A  company  desiring  to  use  the  road-bed  and  material  in  place  of  an- 
other company  must,  first  make  compensation.  But  where  an 
injunction  is  granted,  without  the  prayer  for  compensation  be- 
fore using  the  track,  but  a  prohibition  for  the  use  of  the  track 
for  any  and  all  cars,  it  will  be  dissolved. 

Railroad  Co,  V8,  Railroad  Co,,  p.  486. 

The  St.  Charles  Street  Railroad  Company,  under  its  contract  with 
the  city  of  New  Orleans,  was  to  plank  Baronne  street  from 
specified  points. 

The  city  of  New  Orleans  having  caused  the  contract  to  pave  this  street 
between  the  said  specified  points  to  be  adjudicated  to  the 
Rosetta  Gravel  Paving  and  Improvement  Company,  and  the  de- 
fendant'company  having  submitted  propositions  which  have  been 
acted  upon  to  pay  part  of  the  cost  of  graveling  the  street  in  lieu 
of  the  performance  of  its  paving  contract,  the  city  must  rescind 
its  action  in  the  matter  of  the  said  adjudication  and  of  cost,  if 
there  be  cause,  before  suit  can  be  maintained  to  enforce  the 
original  contract. 

State  ex  rel,  Oity  vs.  St.  Charles  Street  Railroad  Co.,  p.  562. 

NEGLIGENCE. 

Under  the  laws  of  Louisiana  railroad  companies  are  uot  compelled  to 
fence  in  their  tracks,  and  it  is  not  negligence  on  the  part  of  said 
companies  to  neglect  to  fence  their  tracks  at  a  point  where 
there  is  no  public  crossing. 

It  is  not  negligence  to  fail  to  fence  a  trestle  over  a  small  canal  in  an 
open  field  where  there  is  no  public  road,  or  general  thorough- 
fare. Where  a  railroad  company  voluntarily  fences  a  part  of 
its  track,  this  will  not  impose  upon  it  the  obligation  to  fence  its 
entire  track. 
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Where  an  employ §,  not  too  young  and  too  ignorant  to  appreciate 
the  dangers  of  the  situation,  is  aware  that  proper  precautions 
have  not  heen  taken  for  his  safety,  and  he  continues  the  service 
notwithstanding  the  risk,  he  will  be  considered  as  having 
assumed  the  responsibility  for  his  own  safety. 

TillotUon  V8,  Railroad  Co.^  p.  95. 

On  approaching  a  street  crossing  of  a  railway  track  in  a  city,  it  is  the- 
duty  of  a  traveler  to  exercise  his  senses  of  sight  and  hearing  and 
look  and  listen  for  an  approaching  train.  His  failure  so  to  dots- 
negligence  which,  incase  of  collision,  will  prevent  his  recovery 
of  damages  for  injuries  sustained.- 

Herlisch  vs.  Railro<id  Co,,  p.  280. 

A  person  who  Is  afflicted  with  deafness,  and  who  wears  protruding 
apparel  obstructive  of  the  exercise  of  the  sense  of  sight,  and 
who  ventures  without  looking  right  or  left  to  cross  a  street  rail- 
way track,  acts  rashly  and  is  guilty  of  contributory  negligence, 
and  can  not  recover  damages  in  case  of  an  injury  sustained  by  a 
collision  with  a  coming  mule  and  car. 

The  driver  had  a  right  to  presume  the  person  sound  of  hearing,  and 
that  she  would  exercise  her  senses  so  as  to  avoid  an  accident, 
by  stopping  in  time  to  let  the  mule  and  car  pass  freely. 

The  verdict  of  a  jury  in  favor  of  the  company,  in  such  a  case,  will 

not  be  interfered  with. 

Schulte  V8.  Railroad  Co.,  p.  509. 

The  violation  of  a  duty  specified  by  law  is  negligence ;  therefore, 
when  a  city  ordinance  under  which  an  electric  lighting  company 
is  operated  requires  it  to  have  the  ^'  splices"  on  its  wires  per- 
fectly insulated,  the  failure  to  do  so  is  negligence. 

A  person  whose  occupation  brings  him  in  proximity  to  the  com- 
pany's wires  has  a  right  to  believe  that  the  wires  have  been 
insulated  and  the  ordinance  complied  with.  He  is  required  to 
look  for  patent  defects  in  the  insulation  only.  If  not  aw^are  of 
a  latent  defect  he  comes  in  contact  with  the  wire  and  is  injured 
without  fault  on  his  part,  the  company  is  responsible 

When  the  action  of  both  parties  must  have  concurred  to  produce  the 
injury,  it  devolves  upon  the  plaintiff  to  show  that  he  was  not 
himself  guilty  of  negligence. 
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This  proof  need  not  be  direct,  but  may  be  inferred  from  the  circam- 
stances  of  the  case. 

Where  an  electric  wire  is  stretched  over  a  roof  and  a  party  goes  on 
the  roof  to  repair  it,  and  the  wire  is  of  that  height  above  the 
roof  that  the  chances  are  that  he  will  come  in  contact  with  it  by 
going  under  it,  or  stepping  over  it,  it  is  not  negligence  to  pursue 
either  mode  of  crossing  if  he  exercises  all  necessary  and  prudent 
care  to  protect  himself  in  proportion  to  the  danger. 

When  a  person  is  employed  in  the  presence  of  a  known  danger,  to 
constitute  contributory  negligence  it  must  be  shown  that  the 
plaintiff  voluntarily  and  unnecessarily  exposed  himself  to  the 
danger.  Clements  V8,  Electric  Light  Co,,  p.  692. 

Courts  and  text  writers  are  divided  as  to  where  lies  the  burden  of 
proof  on  the  question  of  contributory  negligence,  but  all  agree 
that,  if  plaintiff's  own  evidence  establishes  or  strongly  sug- 
gests his  own  contributory  negligence,  that  bars  recovery,  no 
matter  where  the  burden  rests,  unless  he  shall  remove  or 
explain  away  the  adverse  presumption  thus  created. 

In  this  case  the  evidence  of  plaintiff's  own  witnesses  fully  establishes 
that  the  injury  sued  fdr  was  caused  by  the  carelessness  and  neg- 
ligence of  the  party  injured,  without  proof  or  even  concurring 
fault  in  defendant.  Ryanvs,  Railroad  Co.,  p.  806. 

Contributory  negligence  arises  when  the  plaintiff  has  negligently 
omitted  to  do  some  act  which  it  was  his  duty  to  do.  The  danger 
was  known,  which  might  have  been  prevented  had  he  exercised 
ordinary  care,  and  had  he  performed  that  which  devolved  upon 
him  to  perform  as  a  keeper  of  the  property.     . 

Paland  vs.  Railroad  Co,,  p.  1003. 

A  street  railroad  company  which  has  contracted  with  a  chy,  as  a 
consideration  for  its  franchise,  to  keep  a  portion  of  its  streets  in 
good  order  and  repair,  is  responsible  in  direct  action  by  any  per- 
son who  suffers  special  damage  resulting  from  its  unlawful  fail- 
ure to  do  so. 

Beason  and  authority  support  a  broad  and  just  distinction  between 
the  rules  of  negligence  applicable  to  steam  and  to  horse  rail- 
ways. What  might  be  undoubted  negligence  as  respects  the 
former  might  not  be  so  as  respects  the  latter. 
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It  ifl  well  settled  that  it  1b  not  negligence  in  «e,  or  as  a  matter  of 
law,  for  a  person  to  get  on  or  off  a  horse-car  while  it  is  in  motion, 
bat  the  qaestlon  of  negligence  vel  non  depends  upon  the  circum- 
stances of  each  particular  case,  SDch  as  the  speed  of  the  car,  the 
activity  or  infirmity  of  the  person  and  the  like. 

Ober  V8.   Railroad  Co.,  p.   1061. 

NOTARY. 

The  prescription  of  one  year  is  not  applicable  to  an  action  brought 
upon  the  bond  of  a  notary  public  for  failure  to  perform  the 
duties  incumbent  on  him. 

The  obligations  of  the  bond  of  a  notary  public  in  New  Orleans  are 
governed  by  Section  2521,  R.  S.,  which  is  a  special  statute  with 
reference  to  notaries  of  this  parish,  and  which  has  heretofore 
been  construed  by  this  court  to  extend  liability  in  favor  of  per- 
sons other  than  those  who  actually  employ  the  notary. 

A  bond  for  the  **  faithful  performance  '*  of  duties  voluntarily  as- 
sumed and  done  for  personal  profit  involves  something  more 
than  mere  honesty — it  involves  care,  attention,  diligence  and 
reasonable  competency. 

The  decision  in  Weick  vs.  Henue,  41  An.  1153,  is  vindicated  and 
approved. 

A  notary  undertakes  the  confection  of  a  testament  by  public  act, 
with  full  knowledge  that  its  validity  depends  on  the  most  exact 
fulfilment  of  the  formalities  required  by  law.  He  is  reminded 
of  this  and  guarded  by  the  requirement  to  make  ^'  express 
mention"  of  these  formalities,  and  that  they  have  been  com- 
plied with.  The  formalities  are  clearly  and  plainly  stated,  and 
the  notary  has  only  to  follow  the  language  of  the  law  to  be  safe. 
If  he  chooses  to  deviate  from  the  law  and  to  substitute  lan- 
guage of  his  own  choice  to  convey  the  same  meaning,  he  does 
so  at  his  own  risk  and  can  not  throw  resulting  loss  on  innocent 
persons. 

The  measure  of  plain tiflf's  loss  is  the  amount  which  she  would  have 
received  on  her  legacy  after  payment  of  succession  debts  and 
privileges.  Where  the  succession  has  been  administered  and 
an  account  rendered  and  homologated,  such  judgment  must  be 
accepted  as  prima  facie  correct,  and  throws  upon  plaintiff  the 
burden  of  proof  in  any  attack  on  the  items  of  the  account. 

Weintz  et  al,  vs.  Kraemer  et  al.,  p.  36. 
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The  city  government  of  New  Orleans  has  the  right  to  grant  the 
privilege  of  the  use  of  a  part  of  the  tracks  of  street  railway  to 
another  company.  It  can  continue  the  use  of  a  different  car, 
propelled  by  a  different  motor  than  the  one  in  ase  on  the  track. 

The  permission  to  use  the  electric  motor  is  one  of  the  means  of  using 
the  public  streets,  and  is  granted  for  the  public  convenience  and 
is  the  exercise  of  the  police  power  of  the  city  over  public  places. 

A  company  desiring  to  use  the  road-bed  and  material  in  place  of 
another  company  must  hiake  compensation.  But  where  an  in- 
junction is  granted,  without  the  prayer  for  compensation  before 
using  the  track,  but  a  prohibition  for  the  use  of  the  track  for  any 
and  all  cars,  will  be  dissolved. 

Railroad  Company  vs.  Railroad  Company,  p.  485. 

The  St.  Charles  Street  Railroad  Company,  under  its  contract  with 
the*  city  of  New  Orleans,  was  to  plank  Baronne  street  from 
specified  points. 

The  city  of  New  Orleans  having  caused  the  contract  to  pave  this 
street  between  the  said  specified  points  to  be  adjudicated  to  the 
Rosetta  Gravel  Paving  and  Improvement  Company,  and  the  de- 
fendant company  having  submitted  propositions  which  have 
been  acted  upon  to  pay  part  of  the  cost  of  graveling  the  street  in 
lieu  of  the  performance  of  its  paving  contract,  the  city  must  re- 
cind  its  action  in  the  matter  of  the  said  adjudication  and  of  cost, 
if  there  be  cause,  before  suit  can  be  maintained  to  enforce  the 
original  contract. 

State  ex  rel.  City  V8.  Railroad  Company y  p.  562. 

Article  248  of  the  Constitution  delegates  to  the  city  of  New  Orleans 
the  complete  and  exclusive  police  power  inherent  in  the  sover- 
ign  over  the  whole  subject  of  slaughtering  animals  within  the 
corporate  limits,  subject  to  no  limitations  except  that  imposed 
by  the  terms  of  the  article  itself. 

The  decision  of  the  United  States  Supreme  Court  in  the  slaughter 
house  cases  shows  that  this  police  power  is  more  than  ample  to 
cover  the  ordinances  assailed  in  this  case. 

The  limitations  imposed  on  the  power  by  Art.  248  are  three,  viz. :  1. 
That  no  monopoly  or  exclusive  privilege  shall  be  granted.  2. 
That  the  business  shall  not  be  restricted  to  the  lands  and  houses 
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of  any  indiYidual  or  corporation.    3.  That  the  city's  action  must 
receive  the  approval  of  the  Board  of  Health . 

Nothing  in  these  ordinances  makes  the  grant  to  defendants  monopolons 
or  exclnsive,  or  restricts  the  business  to  their  lands  or  houses. 
The  city  retains  the  perfect  right  to  permit  other  slaughter 
houses  within  the  limits  designated  or  elsewhere. 

No  person  is  before  us  complaining  of  any  infringement  of  his  equal 
rights  to  carry  on  the  business  of  slaughtering.  We  will  deter- 
mine such  questions  when  they  arise,  which  may  never  happen. 
The  unrestricted  right  to  all  persons  to  set  up  slaughter  houses 
within  the  limits  designated  would  aggravate,  rather  than 
relieve,  the  injuries  complained  of  by  these  plaintiffs. 

The  ordinances  have  received  the  concurrent  approval  of  the  Board 
of  Health.  The  fact  that  this  approval  was  only  given  after 
having  been  first  refused  does  not  affect  the  case.  The  city  did 
not  repeal  or  cancel  the  ordinance,  bat  persists  in  the  same;  and 
remaining  ineffective  while  not  approved,  it  acquired  executory 
force  as  soon  as  it  received  the  concurrent  approval  of  the 
Board  of  Health. 

The  Constltation  fixes  no  time  or  mode  in  which  the  approval  shall 
be- made.  When  the  ordinances  and  the  approval  coexist,  the 
constitutional  requirement  is  satisfied. 

The  function  exercised  by  the  Board  of  Health  is  not  properly  legis- 
lative. The  board  can  not  pass  or  amend  the  ordinance.  It  can 
only  say  whether  it  approves  or  disapproves. 

While  the  legislative  authority  under  which  defendants  act  may  not 
exempt  them  from  compensatory  liability  for  private  injuries 
inflicted  on  others,  it  is  a  complete  bar  to  an  injunction  in 
advance. 

The  principle  that  a  party  may  prevent  by  injunction  the  doing  of  an 
act  which  would  give  him  a  claim  for  damages  must  be  confined 
to  unlawful  acts.  The  acts  here  sought  to  be  enjoined  are 
strictly  lawful,  made  so  by  the  valid  ordinances  passed  under 
constitutional  authority. 

It  woald  be  a  complete  nullification  of  the  power  granted  by  the 
Constitution  if  private  parties  might  enjoin  in  advance  the 
execution  of  ordinances  passed  in  pursuance  thereof. 

Darcantel  et  aL  V8,  Slaughter  House  Co,  et  al.,  p.  632. 
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The  power  of  regulating  the  streets,  delegated  to  the  city  of  New 
Orleans  by  the  Legislatnre  of  the  State,  embraces  authority  to 
establish  street  railways  on  its  streets,  but  it  does  not  include 
authority  to  grant  to  any  person  or  corporation  an  exclusive 
privilege  to  operate  a  railway  on  any  street. 

The  p^wer  to  regulate  the  use  of  streets  for  railway  purposes  is  a 
persisting  power  inhering  continuously  in  the  city  government, 
and  one  council  can  not,  by  one  exercise  of  the  power,  deprive 
succeeding  councils  of  the  power  to  exercise  it  again  when 
found  necessary  for  the  public  interest. 

Whether  or  not  the  Legislature  itself  pos&essed,  under  prior  consti- 
tutions, the  power  to  grant  such  exclusive  privileges,  we  hold 
that  under  the  general  and  cautious  terms  of  the  legislative 
charter  of  the  city  no  such  power  was  delegated  to  the  latter. 

In  this  case  the  exclusive  privilege  embodied  in  the  contract  between 
the  city  and  plaintiff  was  ultra  vires,  and  not  binding  on  subse  - 
quent  city  councils,  and  whatever  relief  plaintiff  may  claim  for 
violation  of  this  stipulation  of  its  contract,  it  clearly  can  not  en- 
join the  city  from  doing  that  which  it  has  a  lawful  right  to  do: 

Whilst  valid  contract  rights  must  be  respected,  or  only  interfered 
with  in  the  constitutional  exercise  of  the  power  of  eminent  do- 
main, claims  to  exclusive  privileges,  under  grants  which  are 
ultra  uirea,  can  not  be  permitted  to  thwart  or  obstruct  the 
municipal  discretion  in  the  exercise  of  the  power  to  regulate  the 
streets  confided  to  the  city  to  be  used  for  the  benefit  of  the 
people.  Railroad  Co.  vs.  Oity,  p.  728. 

When  the  city  of  New  Orleans  grants  a  privilege  to  a  corpora- 
tion to  construct  a  street  railway  through  a  street,  the  neglect 
of  the  corporation  to  comply  with  its  obligation  can  be  taken 
advantage  of  only  by  th«  city. 

Another  corporation  running  a  line  of  street  cars  over  the  same  street 
can  not  interpose  the  defences  of  the  city  in  aid  of  a  grant  of  an 
exclusive  privilege  over  the  same  street. 

If  the  city  does  not  declare  the  grant  forfeited,  and  the  corporation, 
without  interference  on  the  part  of  the  city,  constructs  its  road, 
the  city  is  estopped  from  forfeiting  the  grant. 

The  streets  are  the  common  property  of  all  the  inhabitants  of  the 
city,  and  the  corporation  holds  them  in  trust  for  their  use  and 
benefit. 
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The  City  Oouncil  is  without  power  to  aell  for  even  a  limited  time  the 
exclusive  privilege  to  use  a  street  for  any  particular  purpose. 

It  can  only  regulate  their  use  and  management,  which  involves  the 
exercise  of  the  use  of  the  police  power  of  the  city,  which  is 
inalienable. 

The  charter  of  the  city  of  New  Orleans,  Act  No.  7  of  1870,  did  not 
confer  power  upon  the  corporation  to  g^ant  the  exclusive  priv- 
ilege of  the  use  of  a  street.  The  power  conferred  was  restricted 
to  the  regulation  and  management  of  the  streets. 

Railroad  Co.  vs.  City,  p.  748. 

In  proceedings,  under  Act  133  of  1888,  to  enforce  the  performance  of 
a  contract  fherein  named,  the  contract  must  be  so  fixed  in  terms, 
and  the  liability  of  the  defendant  so  certain,  and  the  duty  to 
be  performed  so  particularized,  that  the  duty  imposed  upon  the 
defendant  by  the  court  in  decreeing  the  execution  of  the  con- 
tract can  be  readily  ascertained,  and  as  readily  executed. 

An  ordinance  of  the  city  of  New  Orleans,  enacted  before  the  pass- 
age of  Act  133  of  1888,  and  which  becomes  a  part  of  a  contract 
between  said  city  and  a  railroad  corporation,  requiring  notice  to 
be  given  to  said  corporation  of  certain  repairs  to  be  done  on  the 
streets,  must  be  complied  with  before  the  city  can  invoke  the 
remedy  by  mandamus  as  provided  in  said  Act  133  of  1888. 

State  ex  rel.  City  rs.  Railroad  Co.,  p.  1026. 

NEW  TRIAL. 

The  first  trial  having  resulted  in  a  verdict  for  defendant. 

Plaintiff  moved  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 

It  was  not  error  in  the  judge  to  grant  the  motion. 

The  written  reason  containing  statement  of  the  court  that  its  charge 
was  not  sufficient  and  explicit  on  one  of  the  issues  of  the  case 
did  not  preclude  the  court  from  exercising  its  discretion  to  grant 
a  new  trial. 

The  dissatisfied  party  could  not  make   the   incompleteness   of  the 
charge  a  ground  of  application  for  a  new  trial,  not  having  ex- 
cepted, but  the  judge  could  not  be  thereby  prevented  from  hav- 
ing a  verdict  corrected  which   was   contrary   to   the   law  and 
evidence. 
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A  charge  of  the  court  being  correct  as  a  whole,  is  not  construed  as 

having  operated  to  the   prejudice  of  the   party  cast,   and  as 

vitiating  a  verdict,  because  the  judge,  in  instructing  the  jury  in 

reference  to  one  of  the  issues  of  the  case,  suggested,  hypotheti- 

cally,  an  unavoidable  inference. 

Bank  vs.  McKellar,  p,  940. 

OBLIGATIONS. 

Where  a  person  deals  with  another  who  furnishes  him  supplies  under 
an  agreement  to  make  monthly  statements  of  the  condition  of 
his  business,  and  he  omits  to  place  in  said  monthly  statements  a 
debt  due  his  b^ok- keeper,  which  was  created  before  he  became 
his  employ^,  and  which  is  no  way  connected  with  the  business, 
this  is  not  such  evidence  of  fraud  on  the  part  of  said  book-keeper 
as  to  prevent  his  participation  in  the  funds  of  the  succession  of 
the  deceased  employer  equally  with  all  the  other  ordinary  cred- 
itors, including  the  merchant  who  furnished  the  supplies,  and  to 
whom  the  monthly  statements  were  made. 

Succession  of  Andrieu,  p.  103. 

An  option  is  not  an  existing  and  complete  agreement  which  contains 
a  condition,  but  it  is  the  supplement  of  an  agreement,  to  the 
performance  of  which  the  assent  of  another  is  of  the  essence. 

It  is  a  mere  pollicitation,  not  yet  ripened  into  a  perfect  commutative 
contract.  It  belongs  to  that  class  of  conditional  covenants  which 
obliges  the  party  in  whose  favor  such  a  stipulation  is  made  to 
give  notice  to  the  one  granting  it  of  his  intention  to  exercise  it, 
before  it  becomes  obligatory  on  the  other. 

A  private  corporation  is  a  person  in  law  quite  as  responsible  for  its 
contracts  as  natural  persons  are. 

Notwithstanding  such  corporations  possess  the  inherent  power  of 
dissolution  at  will,  that  right  does  not  carry  with  it  the  authority 
of  impairing  the  obligation  of  their  contracts ;  but  the  liquida* 
Jtion,  whilst  it  deprives  the  creditor  of  the  power  to  compel  spe- 
cific performance,  leaves  his  equitable  remedy  for  the  recovery 
of  damages  unimpaired. 

As  a  general  rule  the  future  profits  of  a  contract  can  not  be  included 
in  the  injury  suffered  by  its  breach ;  mainly  for  the  reason  that 
they  depend  upon  so  many  and  various  contingencies  that  it  is 
impossible  for  a  court  or  a  jury  to  arrive  at  any  definite  deter- 
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mination  of  the  actual  loss  by  any  trastworthy  method.  They 
are  open  to  the  objection  of  remoteness,  as  well  as  of  uncer- 
tainty. 
When  the  breach  of  a  contract  consists  In  preventing  its  perform- 
ance without  the  fault  of  the  other  party,  who  is  willing  to  per- 
form it,  the  damages  which  the  latter  can  recover  will  consist  of 
(1)  what  he  has  already  expended  toward  performance,  and  (2) 
the  profits  which  he  would  have  realized  by  performance.  Profits 
can  not  always  be  recovered.  They  may  be  too  remote  and 
speculative  in  their  character,  and,  therefore,  incapable  of  that 
clear  and  definite  proof  which  the  law  requires.  When  not  fully 
proven,  or  they  are  too  remote,  the  true  measure  is  the  loss  of 

outlay  and  expense. 

Schleider  vs.  Dielman  et  aL,  p.  462. 

OPTION. 

An  option  is  not  an  existing  and  complete  agreement  which  contains 
a  condition,  but  it  is  the  supplement  of  an  agreement,  to  the 
performance  of  which  the  assent  of  another  is  of  the  essence. 

It  is  a  mere  pollicitation,  not  yet  ripened  into  a  perfect  commutative 
contract.  It  belongs  to  that  class  of  conditional  covenants  which 
obliges  the  party  in  whose  favor  such  a  stipulation  is  made  to 
give  notice  to  the  one  granting  it  of  his  intention  to  exercise  it, 
before  it  becomes  obligatory  on  the  other. 

Schleider  vs,  Dielman  et  a[.,  p.  462. 

PARENT  AND  CHILD. 

The  State  has  a  right  to  institute  judicial  proceedings  to  revendicate 
the  succession  of  a  person  who  dies  without  heirs.  The  action 
arises  under  express  provisions  of  law. 

The  State  would  have  such  right,  in  the  case  of  the  succession  of  an 
adulterous  bastard,  leaving  no  legitimate  or  natural  issue,  no 
surviving  husband  and  no  will,  which  is  claimed  by  adulterous 
collaterals,  upon  legal  proof  of  the  adulterous  relationship  of  the 
parties. 

The  only  evidence  which  the  law  allows  to  be  introduced  in  such  a 
case  is  a  valid  judgment,  upon  proper  proceedings,  obtained  by 
the  husband,  or  in  his  default  his  heirs,  under  the  circumstances 
and  within  the  period  prescribed  by  law. 
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The  right  to  institate  an  action,  en  desavea,  to  repudiate  children, 
born  during  the  marriage,  is  exclusively  personal  to  the  husband, 
who  is  the  sole  judge  of  his  honor  and  of  the  propriety  of  bring- 
ing it. 

Where  the  husband,  or  his  heirs,  fail  to  institute  such  suit  the  door 
for  the  contestation  is  forever  closed,  the  atatvs  is  irrevocably 
acquired  and  fixed  so  that  it  can  be  thereafter  questioned  by  n(y 
one. 

The  State  has  not  been  declared  by  the  Legislature  to  be  vested  with 
the  right  of  bringing  the  ^^  public  action.^ ^  Such  right  can  not 
be  exercised,  unless  formally  recognized  and  announced  by  law,, 
and  then  only  for  the  purposes  designated  and  in  the  cases  speci- 
fied.    In  the  meantime  it  is  a  dormant  attribute. 

The  State,  whatever  her  governmental  prerogatives  or  police  powers- 
be,  has  no  right,  in  the  absence  of  a  formal  expression  of  the 
legislative  will,  declaratory  of  the  same,  to  any  action  to  vindi- 
cate laws  enacted  for  the  preservation  of  public  order,  or  of  good 
morals. 

In  an  action  brought  by  the  State  to  exclude  adulterous  bastards 
from  a  succession,  where  the  persons  represented  to  be  such 
were  born  during  marriage,  it  is  essential  to  allege  and  prove 
that  their  adulterous  character  has  been  judicially  pronounced 
by  a  competent  court,  and  that  the  judgment  has  acquired  the 
force  of  sovereignty.  Succession  of  Saloy^  p.  433. 

PARTNERSHIP. 

When  in  the  course  of  a  quasi  partnership  settlement  a  sequestra- 
tion is  obtained  of  property  mutually  claimed  by  each  one  of 
the  partners  the  strictness  of  the  rule  applicable  to  an  equitable 
estoppel  by  conduct  may  be  somewhat  relaxed. 

If  in  such  case  the  defendant  sets  up  a  reconventional  demand  for 
property  alleged  to  have  been  taken  by  the  sheriff  and  not 
reported  in  his  return,  allegations  should  describe  it  with  some 
degree  of  precision,  in  order  that  proof  be  admissible. 

When  quasi  trust  relations  exist  between  such  parties,  the  burden 
of  proof  rests  upon  that  party  to  whose  care  and  fidelity  the 
affairs  of  such  quasi  partnership  were  entrusted  to  make  a  fair 
and  clear  showing  as  to  the  basis  of  settlement. 

Long  vs*  Kee,  p.  309. 
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A  purchase  of  immovables  by  the  members  of  a  commercial  ftrm, 
made  with  the  partnership  funds  and  for  accoant  and  use  of 
t^he  partnership,  as  shown  by  the  books  of  the  latter,  though  the 
title  be  taken  in  the  names  of  the  individual  members,  has  pre- 
cisely the  same  effect  as  if  the  title  had  been  taken  in  the  name 
of  the  partnership.  In  either  case  the  partners  become  joint 
owners,  bat,  as  between  themselves,  they  hold  for  the  benefit  of 
the  firm. 

A  transfer  by  one  partner  to  his  copartners,  or  a  third  person  of  all 
his  interest  in  the  firm  and  its  property,  operates  a  divestiture  of 
bis  beneficial  interest  in  immovables  held  as  above,  and  disables 
him  from  contesting  the  title  of  his  transferee. 

May  et  al.  vs.  Railroad  Company,  p.  444. 

PARTITION. 

An  executor  has  capacity  to  institute  and  prosecute  to  judgment, 
real  actions  for  recovery,  into  the  succession  of  the  testator, 
property  in  the  hands  of  strangers,  without  joining  his  universal 
legatees  as  plaintiffs.  And  for  like  purpose  sue  for  the  partition 
of  partnership  property.  Smith  et  al,  vs.  Sinnott,  p.  35. 

A'person  alleged  to  be  insane  whose  domicil  is  in  a  foreign  jurisdic  - 
tion  can  not  be  represented  in  this  State  by  a  special  curator. 

The  courts  of  this  State  must  deal  with  an  absent  insane  person  domi- 
ciled elsewhere  as  a  sane  person  until  the  courts  of  his  domicil 
have  interdicted  him. 

Where  an  absent  insane  person  has  property  in  this  State  held  in 
common  with  another,  for  the  purpose  of  partition,  he  must  be 
considered  and  proceeded  against  as  an  absentee. 

If  no  curator  has  been  appointed  to  represent  him  and  take  charge 
of  his  property,  and  he  has  no  known  representative  in  the 
State,  the  court  before  whom  the  suit  is  pending  must  appoint  a 
curator  ad  hoc  to  represent  the  absent.  He  is  not  required  to 
take  an  oath. 

Parties  to  a  suit  can  only  avail  themselves  of  irregularities.  When 
prosecuted  to  a  judgment,  other  parties  can  not  urge  snch  irreg- 
ularities for  annulling  the  judgment. 

When  property  is  owned  in  indivision,  and  is  the  only  property  so 
owned  with  the  co- proprietor,  it  is  necessary  to  have  an  inven- 
tory of  the  property  made. 
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When  the  property  is  ordered  to  be  sold  at  public  auction  in  con- 
formity to  Arts.  1839,  1340,  Civil  Code,  it  is  to  be  presumed  that 
satisfactory  evidence  was  adduced  before  the  judge  that  the 
property  was  indivisible  in  kind,  or  that  it  coul^  not  be  con- 
veniently divided. 

When  a  minor  who  has  arrived  at  majority  and  appears  in  court,  and 

disclaims  any  title  to  or  interest  in  property  which  it  is  alleged 

was   transferred  without  divesting  his  interest  when  a  minor, 

he  will   afterward  be   estopped  from   setting  up   title  to  said 

property. 

Hanaell  V8.  Hansell,  p.  548. 

Notwithstanding  the  Civil  Code  directs  that  an  attorney  or  curator 
must  be  appointed  by  the  judge  to  represent  absent  heirs  in  the 
conduct  of  succession  and  partition  proceedings,  the  failure  of 
the  judge  to  make  such  appointment,  or  the  existence  of  an 
irregularity  in  the  appointment,  does  not  constitute  such  an  ab- 
solute nullity  as  will  work  the  revocation  or  annulment  of  a  sale 
of  property  made  thereunder.     Omnia  rite  acta. 

Mather  vs.  LehmaUy  p.  617. 

The  defendant  not  being  subject  ^'to  an  habitual  state  of  imbecility, 
insanity  or  madness"  could  stand  in  jadgment  in  partition  pro- 
ceedings, and  the  title  acquired  under  a  sale  authorized  by  the 

« 

judgment  is  legal. 

The  proceedings  having  been  fairly  conducted,  the  fact  that  the  no- 
tary who  took  the  inventory  and  held  the  family  meeting  was 
the  agent  of  one  of  the  owners  is  not  ground  to  annul  the  sale. 

In  partition  proceedings  minors  may  be  represented  by  a  tutor  ad 
hoc  instead  of  a  curator  ad  hoc. 

The  judgment  of  partition  must  be  read  with  reference  to  the  plead- 
ings, and  a  mere  clerical  omission  in  the  name  of  a  defendant 
will  not  be  of  any  avail  when  it  is  made  manifest  by  them  that 
it  was  owing  to  an  absolute  oversight. 

The  decree  of  partition  protects  purchasers  notwithstanding  that  the 
citation  was  defective.  The  court  had  jurisdiction.  The  prop- 
erty sold  for  a  fair  value,  and  the  citation  was  not  so  defective 
as  to  give  cause  to  annul  the  sale  after  the  judgment  had  been 
enforced  without  objection. 

The  defendant  upon  whom  the  defective  citation  was  served  has 
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not  assailed  the  judgment.    Tbe  adjudicatees  are  without  ri|cht, 
and  siiould  accept  the  title  tendered. 

Ckyvaa  et  al,  Bertoulin  vs.  et  al  ,  p,  683. 

In  a  partition  suit,  the  absence  of  an  averment  of  the  value  of  the 
property  and  where  located  can  be  cured  by  an  amended  peti- 
tion. 

The  amended  petition  has  the  effect  of  perfecting  the  original,  and 
orders  issued  on  the  filing  of  the  suit,  and  before  the  amend  - 
ment  was  filed,  are  valid. 

In  fixing  the  terms  of  sale  of  immovable  property  in  which  minors 
are  interested  as  plaintiffs,  the  judge  must  do  so  on  the  advice 
of  a  family  meeting.  Fix  v»,  Koepke,  p.  745. 

Co-owners  of  property  can  not  be  compelled  to  hold  it  in  indivision 
to  await  the  future  speculative  value  of  the  property.  They 
can  not  be  compelled  to  hold  it  in  indivision  and  to  contribute 
for  its  improvement.     They  can  demand  a  partition  at  any  time. 

In  a  judicial  partition  each  co- proprietor  has  a  right  to  demand  in 
kind  his  share  of  tbe  property  to  be  divided. 

Land  vs.  Smith  et  al.,  p.  931. 

PARTY  WALL. 

Merely  building  a  wall  by  one  of  two  adjacent  owners  and  placing 
the  same  in  equal  proportions  on  each  lot  does  not  make  it  a 
party  wall  in  absence  of  agreement  to  that  effect. 

The  owner  of  the  lot  adjacent  has  no  right  to  have  the  windows  in 
the  wall  closed  before  he  makes  it  a  wall  in  common. 

Servitude  of  light  and  of  air  through  windows  in  a  wall  can  not  be 
acquired  by  prescription  against  the  owner  of  the  lot  adjacent 
unless  he  is  able  to  assert  the  right  to  have  them  closed. 

The  owner  of  the  adjacent  lot — that  on  which  the  servitude  is 
claimed — has  the  right  to  use,  to  enjoy  and  to  dispose  of  his 
property. 

He  who  builds  either  above  or  below  his  soil,  adjacent  to  his  neigh- 
bor's property,  must  build  in  a  perpendicular  line. 

He  may  build  as  high  as  he  pleases,  although  it  may  occasion  incon- 
venience, provided  the  building  does  not  cause  damage. 

Damages  must  be  proven  to  enable  a  private  individual  to  invoke  the 
benefit  of  city  ordinance  and  prevent  moving  of  wooden  build- 
ings within  certain  limits.  Inconvenience,  although  great,  will 
not  suffice.  Oldstein  vs.  Building  Association  et  al.,  p.  492. 
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In  case  the  debtor  of  several  debts  receives  information  that  his 
creditor  has  impnted  what  he  has  received  to  one  of  his  debts 
specially,  the  debtor  ceases  to  have  the  right  to  require  the  im- 
putation to  be  made  to  a  different  debt.  And  when  the  debtor 
has  opportunity  afforded  him  of  ascertaining  that  an  imputation 
has  thus  been  made,  and  does  not  avail  himself  of  such  oppor- 
tunity to  object  thereto,  and  suffers  a  great  length  of  time  to 
pass  without  so  doing,  he  will  be  precluded  by  his  silence  and 
tacit  acquiescence  from  making  complaint  afterward. 

Baker  vs.  Smith,  p.  925. 

PETITORY  ACTION. 

In  a  petitory  action,  the  unsuccessful  defendant,  though  previously 
a  possessor  in  good  faith,  is  liable  for  rent  or  rental  value  from 
judicial  demand. 

Defendants  are  entitled  to  their  beneficial  expenditures  for  repairs, 
improvements,  taxes,  etc.,  but  they  can  not  claim  taxes  paid  by 
the  authors  of  their  invalid  title,  who  had  the  enjoyment  of  the 
property  exceeding  in  value  the  taxes  paid. 

There  being  no  proof  of  enhanced  value  of  the  property  resulting 
from  defendant's  expenditures  thereon  beyond  the  amount  of 
the  expenditures  themselves,  the  allowance  in  their  favor  of  the 
expenditures  satisfies  their  right. 

Durhridge  V8,  Crowley  et  aL,  p.  74. 

PLEADING8  AND  PRACTICE. 

When  a  defendant  in  a  cause  dies  and  has  '^not  answered,"  further 
proceedings  against  his  heirs  must  be  conducted  in  conformity 
to  Article  120  of  the  Code  of  Practice,  and  the  citation  or  notice 
and  the  delays  therein  prescribed  must  be  allowed. 

The  case  is  not  affected  by  the  fact  that  issue  had  been  joined  by 
default.     A  default  is  not  an  answer. 

Bank  V8,  Chopin  et  al.,  p.  170. 

Parties  claiming  to  be  the  sole  heirs  of  a  deceased  have  no  right  to 
demand  an  account  of  the  administration  of  the  succession, 
although  they  attack  a  judgment  homologating  an  account, 
where  it  appears  that  the  party  sued  for  the  account  has  been 
discharged  as  administrator,  and  the  order  discharging  him  is 

not  assailed,  and  the  person  to  whom  the  residue  of  the  estate 
78 
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was  paid,  and  who  had  been  recognized  as  the  sole  heir  of  the 
deceased,  is  not  made  a  party  defendant.  Courts  notice  judi- 
cially want  of  proper  parties. 

Baron  et  al,  V8,  Administrator,  p.  295. 

A  peremptory  exception  going  to  the  cause  of  action  is  not  waived 

by  being  referred  to  the  merits  and  tried  knd  submitted  with 

them. 

Claflin  Co,  V8.  Feibelman  tSt  Co.,  p.  518. 

Interlocutory  rulings  may  be  revised  by  the  court  and  corrected,  if 
erroneous,  before  final  judgment.  Evidence,  at  first  rejected, 
may,  up  to  then,  be  received. 

Parties  litigant  are  not  to  be  controlled  unnecessarily  in  the  order  of 
tho  introduction  of  their  evidence  in  civil  cases. 

Jerman  vs.  Tenneas  et  al.,  p.  620. 

Intervenors  will  not  be  permitted  to  urge  defences  personal  to  the 
defendant.  The  formality  and  regularity  of  the  attachment 
proceedings,  the  rightful  issuing  of  the  attachment,  in  the  ab- 
sence of  fraud  and  collusion  between  plaintiff  and  defendant, 
are  matters  pertaining  exclusively  to  the  defendant.  The  inter- 
venor  is  limited  to  the  assertion  of  his  own  right,  to  show  that 
the  property  attached  is  his ;  that  he  has  a  superior  privilege  on 
it,  or  that  the  plaintiff  and  defendant  perpetrated  fraud  in  com- 
bining to  have  the  attachment  issued  to  defeat  intervenor's 
pursuit  of  the  property. 

On  questions  of  fact  found  by  the  district  judge,  the  judgment  will 
not  be  disturbed,  except  for  urgent  reasons. 

Commisfiion  Co.  vs.  Bond  <St  Williams  et  al.j  p.  841. 

A  plaintiff  may  obtain  an  injunction  to  maintain  the  status  quo  of  the 
rights  she  claims  during  the  pendency  of  the  suit  without  having 
to  obtain  an  order  in  open  court,  authorizing  the  filing  of  the 
petition  as  part  of  the  suit. 

The  supplemental  petition  for  an  injunction  is  properly  allowed  if  it 
does  not  change  the  issues. 

0 

Replications  are  not  permitted  by  our  law,  and  all  averments  in  the 
answer  are  open  to  every  species  of  attack  without  special  plea. 

A  defendant  in  an  action  involving  questions  of  possession,  having 
filed  an  exception,  which  was  by  the  courts  referred  to  the 
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meritB  without  prejudice,  and  thereapon  in  compliance  with  the 
rule  of  court  filed  his  answer,  in  which  he  reserved  his  grounds 
of  exception,  will  not  be  considered  as  having  waived  them. 

He  can  not  be  agg^eved  by  the  court's  action. 

The  inquiry  being  one  principally  of  possession,  the  court  limits  the 
decision  to  the  question  of  possession. 

CrB,ig  V8,  Lambert^  p.  885. 

When  plaintiff's  petition  is  put  at  issue  by  defendant's  answer,  in 
which  is  contained  a  reconventional  demand,  the  suit  with  its 
issues  stands  as  an  entirety,  and  can  not  be  tried  piecemeal. 

When  in  a  case  standing  in  such  a  position  the  defendant,  through  a 
respite,  subsequently  obtained  by  him,  stays  plaintiff's  demand 
and  ties  his  hands,  he  at  the  same  time  stays  proceedings  on  the 
issues  raised  in  the  answer,  which  are  necessarily  connected  with 
and  incidental  to  the  main  action,  and  ties  his  own  hands  on  the 
reconventional  demand. 

When  the  defendant,  in  a  case  so  circumstanced,  attempts,  notwith- 
standing the  respite,  to  try  his  own  demand  separately  from  that 
of  the  plaintiff,  the  action  of  the  judge  on  exception  in  disallow- 
ing the  trial  of  the  same  is  correct. 

An  order  of  the  judge  on  such  exception  suspending  proceedings  on 
the  reconventional  demand  until  the  expiration  of  the  respite 
can  not  and  must  not  be  construed  as  fettering  the  future  con- 
trol of  the  judge  over  the  same.  He  is  entitled  to  revoke  or 
modify  it  if  subsequent  events  should  justify  such  action. 

Bank  V8.  Block,  p.  893 

An  action  must  be  brought  in  the  name  of  the  party  or  parties  hav- 
ing a  real  and  actual  interest  which  they  pursue ;  or  in  the  name 
of  some  one  who  is  alleged  to  have  authority  to  institute  the  suit. 

Church  V8.  Ice  Company,  p.  1021. 

The  holder  of  a  promissory  note  which  bears  interest  by  its  terms 
from  maturity  can  not  claim  that  he  is  entitled  as  a  matter  of 
absolute  right  to  a  trial  without  a  jury  where,  on  suing  the 
maker  on  ^the  note,  he  claims  interest  from  its  date  under  an 
allegation  of  error,  and  where,  averring  that  payment  of  the 
note  is  secured  by  a  privilege,  he  seeks  to  have  that  privilege 
recognized  and  enforced  through  pleadings  which  disclose  the 
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fact  that  the  existence  of  the  privUege  is  a  matter  still  in  pais, 
requirirg  to  be  established  by  parol  evidence. 

Where,  in  a  case  so  situated,  defendant  pleads  the  general  issue, 
specially  denies  the  existence  of  the  privilege,  and  prays  for  a 
trial  by  jury,  the  judge,  after  hearing,  contradictorily  made, 
grants  the  application,  the  correctness  of  his  conclusions  can  not 
be  tested  by  mandamus  proceedings  directed  against  him  to 
force  him  to  try  the  case  by  the  court  alone. 

The  case  was  before  him  in  such  a  form  as  to  authorize  him,  and 
make  it  his  duty  to  entertain  defendant's  motion,  and  judicially 
determine  the  rights  asserted  in  that  motion  on  the  one  hand 
and  denied  by  plaintiff's  opposition  on  the  other. 

State  ex  rel.  Iron  Works  Co.  va,  Jadge^  p.  1085  . 

POLICE  JURY. 

Although  the  police  juries  have  no  right  to  trace  a  line  of  road,  as  it 
is  a  duty  which  must  be  entrusted,  to  a  jury  of  freeholders,  they 
have  certain  authority  as  to  its  width  and  direction. 

Unless  it  is  shown  that  the  police  jury  have  absolutely  dictated  the 
line  to  be  followed,  it  will  not  be  held  that  they  have  exceeded 
their  authority. 

An  ordinance  which  authorizes  the  taking  of  private  property  for 
public  use  must  provide  for  compensation. 

Private  property  can  not  be  taken  for  public  use  without  securing 
to  the  owner  the  compensation  the  jury  of  freeholders  find 
allowable.  Calder  V8,  Police  Jury,  p.  173. 

Police  juries  have  the  power  to  regulate  the  direction,  the  making 
and  the  repairing  of  the  roads,  bridges,  causeways,  dikes  and 
levees. 

They  also  have  authority  to  cause  to  be  opened  such  ancient 
natural  drains  as  have  been  obstructed  by  the  owners  of  the  ad- 
jacent lands  in  points  of  land  on  the  Mississippi  or  other  water 
courses  divided  among  several  proprietors,  also  to  adopt  a  sys- 
tem of  drainage. 

The  right  sought  to  be  vindicated  is  not  included  in  any  of  these 
powers. 

The  police  jury  has  no  authority  to  institute  suits  to  enforce  a  servi- 
tude by  a  servient  estate  or  to  have  embankments  leveled,  in 
matter  of  a  private  nature  and  not  included  in  its  powers. 
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Prior  laws  are  oot  repealed  by  subsequent  ones  unless  by  positive 

enactments  or  clear  repuji^nancy. 
They  should,  if  possible,  be  considered  and  construed  together  and 

their  differences  reconciled. 

Parieh  of  Concordia  vs.  Railroad  Co,^  p,  613. 

POLICE  POWER. 

A  city,  under  the  power  to  regulate  markets,  may  adopt  such  regu- 
lations  as  are  necessary  for  the  preservation  of  public  health, 
and  conducive  to  the  public  interest. 

But  one  who  complies  with  all  the  requirements  of  the  ordinances  of 
the  council  of  a  police  and  sanitary  character  cannot  be  required 
to  produce  the  written  consent  of  a  majority  of  the  property 
owners  within  600  feet  of  the  place  selected  to  open  a  private 
market. 

The  State  government  may  delegate  to  a  municipal  corporation  part 
of  its  own  powers.  These  powers  can  not  be  delegated  or  vica- 
riously exercised  unless  the  authority  to  delegate  is  specially 
granted  by  the  Legislature,  nor  can  the  municipal  corporation 
divest  Itself  of  the  discretion  vested  by  the  statute. 

State  V8,  CkCribaldi,  p,  809. 

POSSESSION. 

A  possessor  in  bad  faith  is  one  who  possesses  as  master,  but  who  as- 
sumes that  quality  when  he  well  knows  that  he  has  no  title  to 
the  thing  or  that  his  title  is  vicious  and  defective. 

He  is  a  bona  flde  possessor  who  possesses  as  owner,  by  virtue  of  an 
act  sufficient  in  terms  to  transfer  the  property  the  defects  of 
which  he  is  ignorant. 

The  bad  faith  possessor  is  entitled,  upon  being  dispossessed,  to  the 

reimbursement  of  necessary  expenses  for  the  preservation  of 

the  property  and  to  an  adjustment  of  his  claims  for  constructions 

and  improvements. 

Qreen  et  al,  vs,  Moore  p.  856. 

PRESCRIPTION. 

The  prescription  of  one  year  is  not  applicable  to  an  action  brought 
upon  the  bond  of  a  notary  public  for  failure  to  perform  the 
duties  incumbent  on  him. 

Weintz  et  al.  vs.  Kraemer  et  al.,  p.  36. 
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PRESCRIPTION— Continued. 

To  maintain  the  prescription  of  thirty  years  the  intention  of  pos- 
sessing as  owner  and  the  corporeal  possession  of  the  thing  must 
be  proven. 

To  maintain  the  prescription  of  ten  years  there  must  be  a  title  re- 
ceived from  one  the  possessor  honestly  believed  to  be  the  real 
owner.  Clemensj  Curator,  vs,  Meyer  et  al.,  p.  890. 

Prescription  is  suspended  on  a  claim  in  favor  of  succession  due  by 
the  administrator.  It  is  likewise  suspended  against  the  co- 
debtor,  who  is  bound  in  solido  with  the  administrator. 

An  administrator  in  debt  to  the  succession  can  not  bring  a  suit 
against  himself  and  his  co-obligors. 

NorreB  et  aLvs.  Hay  a  et  at.,  p.  907. 

PRIVATE  MARKETS. 

The  words  /'six  blocks,"  in  Act  No.  116  of  1888,  have  the  same 
meaning  as  ''six  squares"  in  the  former  Act  No.  100  of  1878. 
They  mean  standard  squares  or  blocks  of  800  feet  each,  with 
the  addition  of  fifty  feet  for  each  intervening  street,  making 
2100  feet  by  the  nearest  walking  route,  regardless  of  the  num- 
ber of  actual  squares,  short  or  long. 

State  V8,  DeffeSj  p.  164. 

A  city  ordinance  which  declares  that  it  shall  not  thereafter  be  lawful 
for  any  one  to  set  up  or  establish  a  private  market  for  the  sale  of 
meat,  fish,  vegetables,  etc.,  without  permission  of  the  city 
council,  is  illegal  and  voi^,  because  the  discretion  vested  by 
such  an  ordinance  in  the  city  council  is,  in  no  way,  regulated  or 
controlled,  and  prescribes  no  conditions  upon  which  the  per- 
mission shall  be  gpranted,  leaving  it  within  the  power  of  the  city 
council  to  grant  or  refuse  the  privilege,  at  pleasure. 

State  V8.  Dtibarryy  p.  1117. 

PRIVILEGES. 

At  the  dissolution  of  the  community  by  the  death  of  the  wife,  her 
share  therein  rests  in  her  heirs,  as  owners,  cum  onere,  as  affect- 
ually  as  it  would  have  vested  in  her  on  a  dissolution  by  judgment, 
subject  to  all  legal  and  valid  claims  against  it,  and  susceptible  of 
divestiture  in  the  enforcement  of  these  claims. 

Neither  the  wife  nor  the  heirs  can  be  relieved  from  the  effect  of  the 
pact  de  non  alienando,  contained  in  an  act  of  sale,  retaining  a 


INDEX.  1289 


PRIVILEGES—Cbntinued. 

privilege  and  mortgage  on  the  property  sold,  to  secure  the  un- 
paid price.  Under  such  pact  the  creditor  is  dispensed  from  the 
hypothecary  action,  and  is  entitled  to  ignore  subsequent  aliena* 
tions  and  encumbrances,  which  hy  virtue  of  the  terms  of  the 
law  can  not  impair  his  previously  acquired  and  vested  rights, 
under  duly  recorded  acts. 

Although  the  creditor  possess  such  rights,  the  encumbered  property 
may  be  transferred  cum  onere  and  the  transferee,  in  case  of 
seizure  and  sale,  tD  pay  the  secured  debt,  has  a  right  to  the 
residue  of  the  price  of  adjudication,  after  payment  of  such  debts. 

The  privilege  and  mortgage  securing  a  debt  cease  to  exist  when  the 
debt  secured  is  extinguished  by  prescription.  The  accessory 
follows  the  p^ncipal,  which  is  an  essential  foundation  for  it. 

Waiver  of  prescription  does  not  revive  the  privilege  and  mortgage 
thus  extinguished  to  the  prejudice  of  subsequent  recorded 
encumbrances,  which  then  ascend  and  rank  the  extinct  regis- 
tries. 

Gay  V8,  Hebert,  p.  301. 

The  widow  and  minors'  portion  being  a  provision  for  the  destitute 
can  not  be  waived  in  favor  of  a  creditor  and  carried  on  the  ac  - 
count  of  administrator  as  a  claim  ranked  after  his. 

Privileges  on  a  crop  must  be  paid  from  the  proceeds  of  the  crop  on 
which  advances  were  made,  and  not  from  the  proceeds  of  crops 
of  subsequent  years. 

Protest  was  not  necessary;  fee  can  not  be  charged. 

Succession  of  Waddell^  p.  361. 

When  goods,  on  which  a  vendor's  privilege  is  clailned,  have  been 
sold  in  block  and  for  a  lumping  price,  and  when  the  proof  sus- 
tains the  privilege  on  a  part  and  fails  to  sustain  it  on  the  rest  of 
the  goods,  the  impossibility  of  separating  the  price  is  fatal  to  the 

allowance  of  the  privilege. 

Newman  vs.  Sheriff  et  al,,  p.  579. 

PRO  HIBITION  AND   CERTIORARI. 

P  rohibition  will  not  issue,  on  a  charge  of  usurpation  of  jurisdiction, 
unless  a  plea  was  filed  and  improperly  overruled  to  such  juris- 
diction, and  when,  outside  of  the  matter  of  form  in  which  it 
was  exercised,  the  court  was  competent  to  render  the  judgment 
complained  of. 
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PROHIBITION  AND  CERTIORARI— Oowtinucd.' 

An  omission  to  allot  a  civil  case,  in  the  Civil  District  Court  for  the 
parish  of  Orleans,  is  not  an  absolute  nullity.     The  allotment 
may  be  formally  or  tacitly  waived,  or  abandoned.     After  this 
has  been  done,  the  failure  can  not  be  made  a  ground  of  com- 
plaint.    It  has  been  held  otherwise  in  a  criminal  case. 

This  court  will  not  supply  a  refused  injunction,  unless  in  a  very  clear 
case,  where  it  was  declined  by  a  judge  who  has  no  discretion  to 
deny  it,  and  who  is  bound  by  law  to  allow  it. 

Certiorari  does  not  lie  to  ascertain  the  intrinsic  correctness  of  pro- 
ceedings. It  lies  sometimes  to  test  the  jurisdiction  and  usually 
ascertain  the  validity  of  proceedings  in  point  of  form.  It  does 
not  lie  where  the  proceedings,  if  irregular,  have  been  ratified, 
and  where  a  court  has  the  inherent  competency  to  do  the  act 
complained  of  and  has  performed  it  without  objection. 

State  ex  rel.  Marchand  vs.  Judge,  p.  190. 

Prohibition  does  not  lie  to  test  the  jurisdiction  of  one  of  the  divisions 
of  the  Civil  District  Court  for  the  parish  of  Orleans,  to  which  a 
suit  was  aUotted,  when  it  is  pretended  that  its  object  is  to  annul 
proceedings  heard  before  another  division  unless  it  clearly  ap- 
pears from  the  averments  of  the  prayer  that  such  is  its  purpose 
and  the  division  to  which  allotted  is  devoid  of  competency  ra^ 
tione  peraonw  et  materise,  and  the  complainant,  after  exhausting 
all  means  of  relief,  is  left  without  any  other  remedy. 

Prohibition  can  not  be  substituted  to  an  appeal  to  determine,  in  an 
appealable  case,  whether  the  lower  court,  in  the  exercise  of  its 
legal  discretion,  has,  after  contradictory  hearing,  properly  or 
improperly  overruled  an  exception  to  its  jurisdiction,  when  it  is 
apparent  that  the  court  could  render  a  judgment  which  might 
validly  constitute  res  judicata,  whichever  way  it  goes. 

The  party  aggrieved  is  not  left  without  remedy,  and  if  error  was 
committed  to  his  prejudice  can  be  relieved  by  appeal. 

State  ex  rel,  Bothick  vs.  Judge,  p.  298. 

Writs  of  certiorari  and  prohibition  can  not  be  allowed  in  an  appeal^ 
able  case  to  revise  interlocutory  decrees  and  a  final  judgment 
rendered  therein.  Such  decrees  and  judgment  may  be  reviewed 
and  corrected  on  appeal. 

A  relator  is  the  less  entitled  to  the  summary  relief  asked  through 
the  writs  where  he  has  applied  for  an  appeal  and  one  has  been 
allowed  him. 
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An  order  gpranting  an  appeal  would  be  irregular  if  it  directed  the  in- 
sertion into  the  transcript  of  records  filed  in  evidence.  The 
direction  would  be  a  superfluity. 

It  is  the  duty  of  the  clerk,  without  any  instruction  from  the  court,  to 
copy  into  the  transcript  all  the  evidence  adduced  on  the  trial  of 
the  case.  State  ex  rel.  Chandler  vs.  Judge,  p.  667. 

Prohibition  is  an  order  rendered  to  forbid  further  proceedings  in  a 
cause  on  the  ground  of  a  want  of  jurisdiction.  When  the  pro- 
ceedings in  a  particular  case  have  terminated,  it  would  be  quite 
futile  to  issue  that  writ. 

The  jurisdiction  of  a  committing  magistrate  is  not  affected  by  the 
fact  that  in   affidavits  taken  before   him,   wherein   facts  are 

» 

charged  to  have  been  committed  which  constitute  a  crime,  an 
error  has  been  made  in  the  statement  as  to  the  particular  stat- 
ute violated ;  the  statement  can  be  stricken  out  as  surplusage, 
and  the  error  disregarded. 
The  Supreme  Court  will  not  consider  an  application  for  a  writ  of 
prohibition  unless  it  be  shown  that  relief  on  the  ground  of  a 
want  of  jurisdiction  was  unsuccessfully  sought  below. 

State  ex  rel,  Basaetti  V8,  Judge,  p.  1093. 

Recorders  in  New  Orleans  are  vested  with  power  and  jurisdiction  to 
try  and  sentence  violators  of  legal  and  valid  city  ordinances. 

The  defence  that  a  city  ordinance  is  illegal  and  unconstitutional 
does  not  impugn  the  power  and  jurisdiction  of  the  recorder  to 
hear  and  determine  that  and  all  other  issues  involved  in  the 
case.  Article  81  of  the  Constitution  clearly  recognizes  the  au- 
thority of  the  proper  inferior  tribunal  to  hear  and  deoermine 
cases  in  which  '^  the  constitutionality  or  legality  of  any  fine, 
forfeiture  or  penalty  by  a  municipal  corporation  shall  be  in  con- 
testation," and  to  decide  all  questions  of  '*  the  law  and  the  fact" 
arising  therein,  and  provides  an  appropriate  and  sufficient  remedy 
for  errors  in  such  decision  by  an  appeal  to  tMs  court. 

In  such  cases  the  overruling  of  pleas  arraigning  the  constitutionality 
and  legality  of  the  ordinance  proceeded  under  affords  no  ground 
for  invoking  our  supervisory  jurisdiction  through  the  writ  of 
prohibition.  The  proceeding  must  complete  its  course,  and 
errors  committed  In  that  or  any  other  respect  must  be  corrected 
by  the  constitutional  remedy  of  appeal. 

State  ex  rel.  Morere  V8,  Judge^  p.  1100. 
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PUBLIC  SCHOOLS. 

The  Board  of  Directors  for  the  Pablic  Schoole  of  New  Orleans  have 
the  control  of  the  school  funds  placed  in  their  charge  for  the 
maintenance  of  the  schools. 

It  devolves  npon  this  board  to  compel  corporations  to  comply  with 
their  ordinances  levying  taxes  for  the  schools,  if  they  fail  to  com- 
ply with  their  obligation  in  this  respect. 

The  Board  of  Directors  of  Schools  have  authority  to  stand  in  judg- 
ment; to  institute  or  defend  suits.  A  creditor  of  the  School 
Board  has  no  right  of  action  against  the  City  of  New  Orleans  to 
compel  the  city  to  recognize  the  validity  of  his  claim. 

School  certificates  of  indebtedness  issued  by  the  Board  of  Directors 
of  the  Public  Schools  for  the  years  1874,  1876  and  1876  are  not 
debts  of  the  City  of  New  Orleans,  and  actions  for  the  purpose  of 
having  them  recognized  as  valid  claims  can  be  maintained 
against  the  School  Board,  as  it  is  authorized  to  pass  on  the  valid- 
ity of  the  evidence  of  indebtedness  of  every  one  who  alleges 
thac  he  is  a  creditor. 

The  City  of  New  Orleans  turns  over  amounts  collected  for  schools  to 
the  Treasurer  of  the  School  Board.  This  officer  notes  the  taxes 
of  different  years  and  applies  the  amount  to  the  payment  of  cer- 
tificates from  the  taxes  of  those  years  from  which  the  creditors 
are  entitled  to  payment. 

Fisher  et  al.  V8,  School  Directors^  p,  184. 

PUBLIC  LANDS. 

Held,  that  the  State  has  had  at  no  time  separate,  distinct  interests  of 
her  own  under  the  grant  of  June  3, 1856,  that  under  that  statute 
it  acted  simply  as  an  instrumentality  through  which  to  carry  out  a 
particular  purpose  of  Congress,  a  means  to  a  special  end,  and  that 
end  one  exclusively  in  the  interests  of  the  United  States. 

That,  although  in  conveying  at  once  all  the  lands  embraced  in  the 
trust  to  the  Vicksburg,  Shreveport  &  Texas  Railroad  company 
instead  of  holding  the  legal  title  in  itself,  selling  limited  quanti- 
ties as  the  road  progressed  and  turning  the  proceeds  from  time 
to  time  over  to  the  constructing  party  as  it  carried  on  the  work, 
the  State  made  a  radical  departure  from  the  terms  of  its  agency ; 
still  its  action  was  not  absolutely  null  and  void,  but  only  voida- 
ble. The  government  could  ratify  it  should  it  be  to  its  interest 
so  to  do. 
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Heldy  that  as  at  the  end  of  ten  years  the  powers  of  the  State 
ceased  by  exhaostion  through  its  own  acts  and  by  limitation  of 
time  under  the  express  terms  of  the  act  of  Congress  the  State 
had  no  power  or  authority  in  1879  to  retrace  its  steps,  undo 
what  it  had  done  and  attempt  to  restore  the  status  quo  by  a  simple 
legislative  act  of  forfeiture,  and  by  repealing  its  act  of  transfer 
of  1857  to  the  company. 

Held,  that  an  agent  who  has  exceeded  his  powers  should  not  himself 
be  permitted  to  predicate  an  attack  upon  those  with  whom  he 
has  dealt,  by  setting  up  that  he  has  violated  his  instructions,  and 
that  the  Federal  Government  having  shown  up  to  the  present 
time  no  intention  of  claiming  a  forfeiture,  and  the  contemplated 
road  having  been  built,  tardily,  it  is  true,  but  none  the  less  built, 
and  now  being  in  full  operation  charged  with  the  obligations  ex- 
acted in  the  grant,  the  court  has  no  right  to  assume  that  Con- 
gress will  ever  seek  to  forfeit  its  grant. 

Held,  that  inasmuch  as  by  the  granting  of  plaintiff's  prayer  the  legal 
title  of  the  land  would  be  taken  from  the  company  in  whom  the 
State  herself  has  placed  them,  without  thereby  vesting  the  ab- 
solute ownership  of  the  same  in  the  State  (the  State's  authority 
to  dispose  of  them  in  any  way  having  ceased  in  1866) ,  and  inas- 
much as  by  the  granting  of  plaintiff's  prayer,  should  the  United 
States  refuse  to  forfeit  the  grant,  a  very  large  quantity  of  land 
would  through  the  instrumentality  of  this  court  be  placed  hors 
de  commerce  for  an  indefinite  time — the  United  States  refusing 
to  receive  them,  and  the  State  under  its  qualified  title  abso- 
lutely prohibited  from  making  any  use  of  them,  it  would  be  worse 
than  a  vain  act  for  the  court  to  adjudge  these  lands  to  be  the 
property  of  the  State  ''for  the  objects  and  purposes  of  the  act  of 
Congress,"  which  is  the  decree  sought. 

Held,  that  the  relations  of  these  parties  to  each  other  are,  through 
the  act  of  the  State  herself,  radically  different  from  what  they 
would  have  been  had  the  State  so  acted  as  to  have  forced  the 
company  to  come  into  a  court  as  a  plaintiff  claiming  the  pro- 
ceeds of  the  lands  against  herself  as  defendant,  still  holding  the 
legal  title  under  the  trust. 

Heldy  that  the  State  herself  is  estopped  from  claiming  that  the  com- 
pany did  not  have  such  a  property  in  the  land  conveyed  to  it  as 
would  permit  the  mortgage  given  by  it  to  its  bondholders  to 
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originally  attach  to  those  lands,  and  from  claiming  that  the 
mortgage  so  given  by  the  company  nnder  the  authority  of  her 
own  legislative  act  was  null  and  void. 
Held^  that  the  State  having  no  interests  of  her  own  in  this  suit,  and 
being  charged  with  no  duty  to  the  United  States  in  respect  to 
these  lands,  there  is  no  basis  for  this  petitory  action,  and  the 
title  to  the  lands  must  remain  where  the  State  herself  has  placed 
it  until  attacked  (if  ever  it  should  be)  by  federal  authority  and 
under  federal  rights. 

Held,  the  reconventional  demand  against  the  State  for  damages  for 
an  Ulegal  injunction  is  supported  neither  by  law  nor  by  evidence. 

State  vs.  Railroad  Company,  p.  981. 

PUBLIC^ROADS. 

See  Roads  and  Levees. 

REGISTRY. 

As  the*  law  declares  that  it  shall  be  sufficient  that  the  registering  in 
the  conveyance  office  in  the  city  of  New  Orleans  of  a  notarial 
act  of  sale  there  executed  be  made  upon  a  certificate  presented 
from  the  notary  executing  it  containing  certain  requisites  in  the 
way  of  detail  and  description ;  and  as  it  further  declares  that 
the  register's  certificate  of  inscription  made  conformably  to  the 
foregoing  requirements  shall  be  received  by  courts  of  justice  in 
evidence,  in  the  same  manner  as  other  public  acts — such  cer- 
tificates must  be  considered  and  treated  as  furnishing  evidence 
of  equal  dignity  as  that  furnished  by  the  authentic  act  from 
which  the  data  of  which  it  is  composed  is  taken. 

Eisenhauer  vs.  Brosnan,  p.  742. 

REMOVAL   OF  CAUSES. 

Act  of  Congress  of  August  13,  1888,  authorizing  the  removal  of 
causes  to  the  Circuit  Court  of  the  United  States  on  the  g^und  • 
of  local   prejudice,  makes  no   provision  for  a  removal  by  an 
alien. 

One  of  the  conditions  of  the  bond  for  removal  is  that  the  principal 
shall  pay  all  costs  that  may  be  awarded,  if  said  court  should 
hold  that  the  suit  was  wrongfully  or  improperly  removed.  A 
bond  without  that  condition  is  defective. 

Railroad  Co,  V8.  Rabasse,  p,  178. 
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RES   ADJUDIOATA. 

The  authority  of  the  thing  adjudged  must  be  tested  by  the  requisites 
of  Article  2286  of  the  Civil  Code.  The  decree  is  not  final  unless 
it  falls  within  the  terms  of  that  article. 

Semple  vs,  Scarborough,  p.  257. 

There  is  no  form  required  for  presenting  the  plea  of  res  judicata. 
It  is  only  necessary  that  it  be  specially  and  specifically  pleaded. 
The  plaintiff  may  plead  it  to  defendant's  answer  by  way  of  exception. 
It  is  immaterial  in  what  form  presented. 

Tutorship  of  Minora  Scarborough,  p.  288. 

RESPITE. 

The  right  to  require  security  by  a  creditor  from  a  debtor  who  has 

been  granted  a  respite  is  absolute  under  the  provisions  of  Act 

134  of  1888,  and  the  creditor  is  not  limited  in  time  to  require  the 

security. 

Eyrich  vs.  Creditors,  p.  183. 

An  order  on  an  application  for  a  respite  that  all  proceedings  of 
creditors  against  the  debtor  be  stayed  is  neither  entirely  nor 
partially  revoked  by  the  subsequent  gpranting  by  the  same  judge 
of  an  attachment  to  a  creditor  who,  pending  the  stay,  and  utterly 
ignoring  it  and  the  respite  proceedings  in  his  pleadings,  brings  a 
suit  for  his  individual  benefit. 

Allegations  in  the  petition  of  the  attaching  credirK)r  made  at  such 
time,  under  such  circumstances,  in  such  manner  and  for  such  a 
purpose,  that  the  respite  debtor  is  insolvent,  and  that  he  has  or 
is  about  to  defraud  his  creditors,  do  not  bring  the  case  under  the 
principles  announced  in  the  case  of  Williams  vs.  Judge,  42  An.  72. 

An  order  for  an  attachment  given  under  such  circumstances  was  im- 
providently  granted,  and  on  motion  and  exception  the  attach- 
ment should  be  dissolved  and  the  suit  itself  dismissed. 

Mitchell  V8,  Dalton  &  Dalton,  p.  823. 

Respite  does  not  abate,  but  merely  holds  in  abeyance,  suits  standing 

at  issue  when  the  respite  is  granted. 

Bank  vs,  Bloch,  p.  683. 

ROADS  AND  LEVEES. 

Act  112  of  1880,  relative  to  public  roads,  confers  civil  jurisdiction  on 
the  magistrate's  court. 
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ROADS  AND  LEVEES—Oonetnued. 

Suit  may  be  brought  and  judgment  obtained  on  a  demand  for  the 
amount  imposed  on  persons  neglecting  or  refusing  to  work  on 
thepublic  road. 

But  the  justice  of  the  peace  has  no  authority  to  proceed,  as  in  a 
criminal  case,  to  receive  affidavits,  issue  warrants  of  arrest,  and 
render  judgment  of  imprisonment  against  delinquents. 

8tate  ex  rel.  Long  V8,  Justice,  p.  940. 

SALE. 

See  Judicial  Sales. 

The  Board  of  Directors  of  a  corporation  has  the  undoubted  right  to 
sell  property  of  the  corporation  to  pay  its  debts. 

But  when  the  Board  of  Directors  sells  the  property  to  one  of  the 
members  of  the  board  to  pay  debts,  it  must  appear  that  there 
was  a  necessity  for  the  sale,  that  the  property  was  bought  by  the 
director  in  open  market,  at  a  fair  price,  without  any  undue 
advantage  over  the  corporation,  in  good  faith  and  without  the 
slightest  unfairness. 

When  the  Board  of  Directors  who  sold  the  property  made  the  sale 
necessary  by  its  mismanagement,  one  of  the  directors  on  said 
board  will  not  be  permitted  to  purchase  the  property. 

Brewing  Ck>.  V8.  Planner,  p,  22. 

The  purchaser  can  compel  the  vendor  tO'Comply  with  his  obligation 
expressed  in  the  act  of  sale  to  cancel  the  mortgage  appearing  of 
record  against  the  property  he  sells. 

The  purchaser  choosing  to  allow  the  mortgage  to  remain,  and  the 
promise  to  cancel  to  continue  uncomplied  with,  his  creditor,  who 
has  a  mortgage  on  the  property  and  has  caused  it  to  be  seized, 
can  recover  judgment  to  clear  the  title  of  encumbrances,  and  to 
enforce  the  cancellation  as  required  by  the  terms  of  the  sale. 

The  proceeding  is  proper,  and  arises,  ex  necessitate  rei,  in  the  absence 
of  any  law  to  the  contrary. 

The  agreement  which  plaintiffs  seek  to  have  carried  into  effect  gives 
rise  to  a  real  right  which  can  be  enforced  by  the  creditor. 

It  is  not  an  obligation  strictly  personal,  which  none  but  the  obligees 
can  enforce,  but  a  right  of  property  which  can  be  exercised  by 
those  who  have  a  right  of  mortgage  on  the  property. 

Klotz  vs.  Macready  et  al, ,  p.  166. 
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SALE — Continued . 

Verbal  sales  of  immovables  are  null  as  to  third  persons. 

The  promise  to  sell  must  be  established  with  the  same  formalities  as 

sales. 
All  sales  affecting  immovable  property  not  recorded  are  null  and 

void,  except  between  the  parties  thereto. 

Semple  vs,  Scarborough,  p.  257. 

Good  will  is  the  favor  which  the  management  of  a  business  wins 
from  the  public,  and  the  probability  that  old  customers  will  con- 
tinue their  patronage  and  to  resort  to  the  old  place. 

It  may  be  said  to  consist  of  those  intangible  advantages  or  incidents 
which  are  impersonal,  so  far  as  the  vendor  is  concerned,  and 
attach  to  the  thing  concerned.  When  it  consists  in  the  advan- 
tage of  location  it  follows  an  assignment  of  the  lease  of  the  loca- 
tion ;  and  if  not  assigned,  it  passes  to  the  lessee  of  the  property 
at  the  termination  of  the  lease. 

A  trade  mark  has  no  separate  existence,  but  owes  its  existence  to 
the  fact  that  it  is  actually  affixed  to  a  vendable  commodity ; 
whereas,  a  trade  name,  or  a  fictitious  name,  may  be  considered 
as.  a  quasi  trade  mark,  a  mere  property  which  is  somewhat  allied 
to  good  will. 

The  only  restraint  the  grajit  of  good  will  imposes  upon  the  grantor 
is  to  prevent  his  subsequent  employment  of  his  own  name  so  as 
to  deceive  and  mislead  the  public. 

A  surname  may  become  impersonal  when  attached  to  an  article  of 
manufacture,  and  becomes  the  name  by  which  such  article  is 
known  in  the  market ;  and,  in  case  of  sale  of  the  right  to  manu- 
facture, the  name  passes  also ;  though  it  does  not  pass  as  good 
will,  but  as  trade  mark. 

By  giving  a  particular  name  to  a  building,  as  a  sign  of  a  hotel  busi- 
ness, a  tenant  thereby  makes  the  name  a  fixture  to  the  building, 
and  the  property  of  the  landlord  upon  the  expiration  of  the 
lease. 

One  may  consent  to  the  employment  of  his  own  name  as  that  of  a 
place  of  refreshment,  but  if  such  consent  be  purely  gratuitous, 
he  may  withdraw  it  at  pleasure,  particularly  if  such  name  be 
his  surname,  it  being  personal  to  the  proprietor,  an 5  not  an  ele- 
ment of  good  will  of  the  business. 

Vonderbank  vs,  Schmidt,  p.  264. 
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SALE — Continued. 

A  conveyance  of  land  for  a  fixed  price  reciting  a  payment  in  cash  of 
$800,  and  the  balance  in  negotiable  mortgage  notes  of  the 
vendee,  is  not  converted  into  a  giving  in  payment  by  proof  that 
the  $300  was  not  actually  paid  at  date  of  sale,  but  was  dis- 
charged by  a  debt  due  the  vendee  for  wages,  when  the  same 
evidence  shows  that  the  sale  had  been  agreed  on  nearly  a  year 
previously,  and  the  vendee's  wages  were  left  in  the  hands  of  the 
vendor  for  the  express  purpose  of  being  applied  to  the  agreed 
cash  payment.      This  was,  in  substance,  a  payment  in  advance. 

Plaintiffs,  in  an  action  to  revoke  a  sale  as  in  fraud  of  creditors,  carry 
the  burden  of  proof  of  the  facts  necessary  to  support  the  action. 
If  they  have  no  means  of  proof  except  by  probing  the  con- 
sciences of  their  adversaries  and  put  them  on  the  stand  as  their 
own  witnesses,  they  must  abide  the  result. 

Neimnan  V8,  Mahoney  et  cU.,  p,  423. 

It  is  only  parol  evidence  that  is  inadmissible,  under  the  provisions  of 
the  code,  to  prove  agency  to  sell  real  estate.  It  permits  a 
power  of  attorney  to  be  conceived  in  any  kind  of  private  writ- 
ing, even  by  letter. 

Notwithstanding  the  admissibility  of  such  documents  they  must  make 
clear  and  sufficient  proof  of  the  authorization  to  sell,  without  re- 
sort to  any  parol  evidence  to  supply  an  ellipsis. 

Wheelagc  vs,  Lotz,  p.  600. 

A  purchase  of  movables  by  the  members  of  a  commercial  firm,  made 
with  the  partnership  funds  and  for  account  and  use  of  the  part- 
nership as  shown  by  the  books  of  the  latter,  though  the  title  be 
taken  in  the  names  of  the  individual  members,  has  precisely  the 
same  effect  as  if  the  title  had  been  taken  in  the  name  of  the 
partnership.  In  either  case  the  partners  become  joint  owners, 
but,  as  between  themselves,  they  hold  for  the  benefit  of  the  firm. 

A  transfer  of  one  partner  to  his  copartners,  or  to  a  third  person,  of 
all  his  interest  in  the  firm  and  its  property,  operates  a  divesti- 
ture of  his  beneficial  interest  in  immovables  held  as  above,  and 
disables  him  from  contesting  the  title  of  his  transferee. 

An  assignment  in  bankruptcy  under  the  bankrupt  law  of  the  United 
Statues,  differing  from  a  cession  under  the  Louisiana  insolvent 
laws,  divests  the  bankrupt  of  his  title  to  all  his  property  and 
transfers  the  same  to  his  assignee. 
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While  the  assif^niee  holds  the  title  in  trust  for  the  creditors,  and  as 
to  any  resldnnm  after  their  satisfaction  for  the  bankrupt,  his 
title  can  not  be  divested  without  proper  showing  to,  and 
order  made  by,  the  court  which  has  the  control  and  administra- 
tion of  the  trust.  Until  this  has  been  done  other  courts  must 
respect  the  title  of  the  assignee,  at  least  until  his  discharge. 

May  et  at,  va.  Railroad  Company,  p,  444. 

A  voluntary  sale  at  public  auction  need  not  be  preceded  by  an  adver- 
tisement, as  same  is  optional  with  the  owner.  It  being  neces- 
sary, only,  that  the  public  officer  crying  the  sale  should  make 
proclamation  of  the  terms  of  sale,  at  the  time  of  offering,  it  is  to 
that  proclamation  that  bidders  must  look  at  their  peril. 

EiaenJiauer  vs,  Broanan,  p,  742. 

Any  person  not  designated  in  Art.  2247  CO.  may  purchase  a  litig- 
ious right. 

The  penalty  of  nuUity  resulting  from  the  purchase  of  a  litigious  right 
does  not  destroy  the  original  obligation.  Therefore  only  those 
whose  rights  are  violated  can  demand  the  nullity  of  the  pur- 
chase. 

Commission  Co.  vs.  Bond  &  Williams  et  al.,  p.  841. 

Whilst  it  is  true  that,  under  our  law  and  jurisprudence,  a  sale  which 
stipulates  a  condition  of  redemption — vente  a  r6m^4 — passes  the 
ownership  of  the  property  to  the  purchaser,  and  that,  upon 
making  restitution  of  the  price  paid,  the  vendor  becomes  rein- 
vested with  title ;  yet  this  rule  of  law  and  judicial  interpretation 
applies  exclusively  to  cases  in  which  the  vendee  obtains  actual 
possession,  and  a  real  and  adequate  consideration  has  been  paid 

by  him. 

Baker  vs.  Smith,  p.  925. 

The  owner  of  land  within  the  corporate  limits  of  a  town  or  city  has  the 
legal  right  to  make  it  a  suburb  or  subdivision  of  the  town  or  city 
by  dividing  it  into  lots,  blocks  and  streets,  and  to  sell  the  same 
at  private  or  public  sale. 

A  sale  of  a  lot  bounded  by  streets  is  a  dedication  of  the  street  to 
public  use. 

A  plan  or  map  by  which  property  is  sold  binds  vendor  and  vendee. 

Land  vs.  Smith  et  al. ,  p.  935. 
79 
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SCHOOL  LANDS. 

The  residents  and  alleged  tax  payers  in  a  township  in  whom  is  vested 
the  title  of  the  16th  section  for  the  maintenance  of  the  schools 
have  the  right  to  invoke  the  interposition  of  the  court  to  annul 
a  sale  of  this  section. 

Tender  as  a  prerequisite  to  the  salt  can  not  be  required.  The  price 
was  not  received  by  the  plaintiffs. 

No  title  passed  to  the  adjudicatee  of  the  property. 

The  amount  should  be  returned  by  the  authority  by  which  it  was  re- 
ceived. In  the  meantime  plaintiffs  can  prosecute  their  suit  to 
have  the  sale  annulled. 

The  general  government  donated  the  16th  sections  to  the  town- 
ships and  authorized  their  sale  with  the  consent  of  the  inhab- 
itants residing  within  their  respective  limits. 

The  legislative  department  of  the  State,  in  compliance  with  the  con- 
ditions of  the  grant,  adopted  laws  requiring  elections  to  be  held 
to  ascertain  the  will  of  a  majority  of  the  voters  residing  within 
the  townships  and  providing  certain  prerequisites  for  the  sale. 

An  election  not  having  been  held  in  the  township,  the  return  of  the 
election  not  being  sustained  at  all,  the  adjudication  made  was 
null. 

The  16th  section  offered  for  sale  should  bring  its  appraised  value, 
which  can  not  be  less  than  $1.26  per  acre. 

Telle  etal.  vs.  School  Board  et  ai.,  p.  865. 

SEIZURE   AND  SALE. 

A  writ  of  seizure  and  sale  is  not  prematurely  issued  when  one  in- 
stalment of  the  debt  ie  due. 

The  property  should  be  sold  for  cash  to  meet  the  matured  note,  and 
on  terms  of  credit  to  correspond  with  the  unmatured  notes. 

When  the  prayer  of  the  petition  asks  that  the  mortgaged  property 
be  sold  for  cash  to  pay  one  instalment  which  is  due,  and  the 
balance  of  the  price  on  credit  to  meet  other  instalments  not  due 
at  the  time,  and  all  of  the  unmatured  instalments  fall  due 
before  the  case  is  disposed  of,  the  court  may  order  the  sale  for 
cash  to  pay  all  matured  instalments. 

Penouilhy  Tutor,  vs.  Abraham,  p.  188. 

The  pactr  de  non  alieTiando  inserted  in  a  mortgage  is  nothing  more 
than   the   expression  in  the  act   of  a  principle  which,  by  the 
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SEIZURE  AND  SALE — Continued. 

terms  of  Article  3397  of  the  Civil  Code,  is,  without  any  expres- 
sion, conclnsiyely  implied  in  every  mortgage. 

The  effect  given  to  the  pact  under  our  jurisprudence  rests  on  no 
general  principle  of  our  existing  law,  but  simply  on  a  judicial 
interpretation  of  its  effect  as  a  contract  between  the  parties. 
The  pact  historically  considered.  Donaldson  vs.  Maurin,  1 
La.  89. 

That  effect  is  clearly  defined  and  limited  to  be  nothing  more  than 
the  conferring  of  authority  to  seize  the  property  in  the  hands 
of  third  possessors  by  proceedings  directly  against  the  original 
mortgagor  without  notice  to  third  possessors  or  other  prelimi- 
nary proceedings  required  in  the  ordinary  hypothecation. 

The  pact  de  non  alienando  does  not  prevent  the  alienation  of  the 
property,  nor  does  it  deprive  the  alienees  of  any  rights  apper- 
taining to  third  possessors,  except  so  far  as  concerns  the 
method  of  proceeding  above  indicated. 

Hence  a  purchaser  of  property  subject  to  a  mortgage  containing 
the  pact  is  a  third  possessor  within  the  purview  of  Article  3407, 
and  entitled  to  claim  compensation  for  his  improvements  to  the 
extent  that  they  have  enhanced  the  value  of  the  mortgaged 
security. 

The  improvements  fall  under  the  mortgage  and  are  sabject  to  seizure 
and  sale,  but  equity  requires  that  the  third  possessor  should  be 
indemnified  to  the  extent  that  he  has  enhanced  the  value  of  the 
creditor's  security. 

In  determining  the  amount  recoverable,  the  sole  question  is  the  ex- 
tent to  which  they  have  enhanced  the  value.  Repairs  which 
only  preserve  the  thing  are  not  recoverable;  only  those  im- 
provements which  increase  the  value. 

Assumptions  contained  in  contracts  to  which  the  bank  was  not  party 
have  no  effect  in  its  favor,  except  as  stipulations  pour  autrui  of 
which  the  bank  might  have  availed  itself  by  accepting  them,  but 
which,  until  acceptance,  were  revocable,  and  conferred  no  right 
on  the  bank. 

Acceptance  by  the  bank  would  have  made  it  a  party  to  the  contracts, 
which  it  would  have  been  bound  to  respect.  Its  whole  course  in 
this  case  has  been  an  absolute  repudiation  of  these  contracts  as 
in  no  manner  affecting  it,  and  it  is  estopped  from  claiming  uno 
flatu  an  acceptance. 
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Where  a  seizure  takes  place  daring  the  pendency  of  a  plantation 

lease  for  the  entire  year,  payable  in  kind  out  of  the  crops  when 

gathered,  the  seizure  only  covers  the  proportion  of  rents  due  for 

the  unexpired  term  after  its  date.    The  seizing  creditor  is  also 

responsible  for  its  like  proportion  of  the  necessary  expenses  of 

management  required  to  realize  the  crops,   and  which  it  left 

undisturbed  after  seizure. 

Bank  vs.  Miller  et  al.,  p.  199. 

A  party  haying  entered  into  an  agreement  authorizing  the  sheriff  to 
retain  an  amount,  part  of  the  proceeds  of  the  sale  of  a  planta- 
tion realized  under  executory  process ;  not  having  alleged  that 
the  agreement  had  been  violated ;  having  introduced  a  copy  of 
it  in  evidence  without  any  limitation  or  restriction;  having 
proven  certain  facts  by  the  agreement,  which,  had  they  not  been 
proven,  might  have  resulted  in  a  loss,  can  not  be  relieved  from 
its  effectB. 

The  sheriff  is  directed  to  retain  part  of  the  amount  agreed  upon  to 
await  the  result  of  a  decision  in  another  court. 

Although  one  of  the  parties  to  the  stipulation  may  not  be  a  party  to 
the  suit  conducted  in  part,  at  least,  for  his  benefit  and  in  com- 
pliance with  the  agreement,  he  is  bouild  by  the  proceedings  and 

the  result  of  the  suit. 

Oraugnard  va,  Forsyth j  p.  327. 

The  defendants  in  execution,  who  have  retained  the  free  use  of  the 
property  seized,  have  not  sustained  any  injury,  and  are  not 
entitled  to  an  injunction. 

The  order  of  seizure  and  sale  in  so  far  as  relates  to  the  surplus  of  the 
purchase  price  reads : 

**And  the  balance,  if  any,  of  the  price  of  adjudication  cash,"  thus 
complying  with  the  article,  which  provides  that  the  purchaser 
shall  apply  the  surplus  of  the  price,  if  there  be  any,  to  paying 
the  special  mortgage  existing  on  the  property  to  that  of  the  seiz- 
ing creditor. 

Th  e  advertisement,  issued  in  compliance  with  the  order,  does  not 

read  so  as  to  preclude  the  purchaser  from  thus  retaining  the 

price,  and  when  construed  with  reference  to  the  order  of  seizure 

and  sale  is  plain. 

Bank  V8,  Weber  et  al.,  p.  324. 
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SERVITUDES. 

Merely  building  a  wall  by  one  of  two  adjacent  owners  and  placing 
the  same  in  equal  proportions  on  each  lot  does  not  make  it  a 
party  wall  in  absence  of  agreement  to  that  effect. 

The  owner  of  the  lot  adjacent  has  no  right  to  have  the  windows  in 
the  wall  closed  before  he  makes  it  a  wall  in  common. 

Servitude  of  light  and  of  air  through  windows  in  a  wall  can  not  be  ac- 
quired by  prescription  against  the  owner  of  the  lot  adjacent  un- 
less he  is  able  to  assert  the  right  to  have  them  closed. 

The  owner  of   the   adjacent  lot — ^that  on  which  the  servitude  is 

claimed — has  the  right  to  use,  to   enjoy  and  to  dispose  of  his 

property. 

Oldstein  vs.  Building  Aasn,  et  al,,  p.  492. 

SPECIFIC  PERFORMANCE. 

Specific  performance  of  a  contract  can  not  be  demanded  as  an  abso- 
lute right,  as  it  rests  largely  in  the  discretion  of  the  court,  to  be 
exercised  in  strict  conformity  to  equity  and  justice. 

The  contract  must  be  fixed  in  terms,  and  the  liability  of  the  defend- 
ant so  certain  that  the  duty  imposed  upon  him  by  the  court  in 
ordering  the  execution  of  the  contract  can  be  readily  ascer- 
tained and  as  readily  executed. 

A  decree  of  specific  performance  will  not  be  granted  when  the  plain- 
tiff can  be  adequately  compensated  in  a  suit  for  damages. 

CHty  et  al,  vs.  Railroad  Co,,  p.  64. 

STATE  BONDS. 
See  Bonds. 

STREETS. 

See  New  Orleans. 

STREET  RAILROADS. 

A  street  railway  company  which  is  authorized  by  the  city  of  New 
Orleans  to  enter  upon  the  tracks  of  another  must,  before  doing 
so,  make  compensation  to  that  company. 

The  material  in  place  is  the  private  property  of  the  company  occu- 
pying the  st^et  and  in  the  absence  of  any  agreement  it  must  be 
expropriated  to  public  uses  like  any  other  private  property. 

When  the  city  ordinances  provide  the  mode  of  compensation,  and 
the  two  corporations  are  within  the  limits  of  the  same  fran- 
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chise,  the  ordinances  will  control  the  mode  to  be  pursued  in 
reference  to  fixing  the  compensation,  as  the  corporations  accept 
their  franchises  with  reference  to  said  ordinances. 

But  the  city  ordinances  can  not  arbitrarily  fix  the  amount  of  com- 
pensation. 

There  is  no  limitation  in  the  ordinances  of  the  city  of  New  Orleans 
which  prevents  the  street  railway  companies  from  contracting 
with  reference  to  the  amount  due  for  the  use  of  tracks. 

Railroad  (Jo.  V8,  Railroad  Co.,  p,  54. 

The  citv  government  of  New  Orleans  has  the  right  to  grant  the 
privilege  of  the  use  of  a  part  of  the  tracks  of  street  railway  to 
another  company.  It  can  continue  the  use  of  a  difiPerent  car, 
propelled  by  a  different  motor  than  the  one  in  use  on  the  track 

The  permission  to  use  the  electric  motor  is  one  of  the  means  of  using 
the  public  streets,  and  is  granted  for  the  public  convenience  and 
is  the  exercise  of  the  police  power  of  the  city  over  public  places. 

A  company  desiring  to  use  the  road-bed  and  material  in  place  of  an- 
other company  must  first  make  compensation.  But  where  an 
injunction  is  granted,  without  the  prayer  for  compensation  be- 
fore using  the  track,  but  a  prohibition  for  the  use  of  the  track 
for  any  and  all  cars,  it  will  be  dissolved. 

Railroad  Co.  V8,  Railroad  Co.,  p.  485. 

SUBROGATION. 

A  party  who  advances  money  to  the  mortgage  creditor  of  his  debtor, 
in  the  payment  of  interest  accumulations  on  the  mortgage  debt, 
becomes  legally  subrogated,  pro  tavito,  to  the  mortgage  creditor's 
right. 

A  party  who  purchases  property  encumbered  by  mortgage  and  ven- 
dor's lien,  and  employs  the  price  in  the  payment  of  the  mort- 
gage debt,  becomes  legally  subrogated  to  the  mortgage  creditor's 
right  also. 

An  unauthorized  cancellation  of  a  mortgage  may  be  reinstated  on 

proper  proceedings,   taken    contradictorily  with  the    recorder 

and  other  mortgage  creditors. 

Hobgood  V8.  Schuler,  p.  537. 

SUBSTITUTION. 
See  Donations. 
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In  a  proceeding,  in  a  succession  under  administration  by  a  testa- 
mentary executor,  by  an  heir  to  annul  the  will  and  the  probate 
thereof,  and  to  be  recognized  as  sole  legal  heir  and  as  such  to 
be  put  in  possession  of  the  succession,  questions  of  title  to 
specific  property  are  foreign  to  the  issue,  and  should  not  be 
engrafted  on  such  a  proceeding.  The  heir  when  recognized 
takes  the  rights  of  the  succession  as  they  are ;  no  more,  no  less. 

Siiccesfnon  of  Vidal,  p.  41. 

An   executor  has  capacity  to  institute  and  prosecute  to  judgment, 

real  actions   for  recovery,   into  the  succession  of  the  testator, 

property  in  the  hands  of  strangers,  without  joining  his  universal 

legatees  as  plaintiffs.     And  for  like  purpose  sue  for  the  partition 

of  partnership  property. 

Smith  et  ah  V8.  Sinnott,  p.  51. 

A  wife  who  three  weeks  after  marriage  deserts  her  husband,  and  in 
the  same  community  forms  an  adulterous  relationship  with 
another,  can  not,  being  in  bad  faith,  maintain  the  status  of  a 
married  woman. 

She  can  not  claim  her  interest  in  the  community  as  the  widow  in 
community. 

She  has  only  the  rights  of  a  concubine,  and  can  only  recover  from 

the  estate  of  the  deceased,  when  the  concubinage  was  incidental 

and  not  the  motive  or  cause  for  the  illicit  connection,  for  her 

personal  services  as  domestic  or  nurse,  or  for  her  industry  when 

it  has  enriched  the  estate,  or  for  the  capital  and  property  she 

furnished  in  any  enterprise  undertaken  by  the  deceased  and  her 

profits  in  the  same. 

Succession  of  Llula,  p.  61. 

Parties  claiming  to  be  the  sole  heirs  of  a  deceased  have  no  right  to 
demand  an  account  of  the  administration  of  the  succession, 
although  they  attack  a  judgment  homolog  ting  an  account, 
where  it  appears  that  the  party  sued  for  the  account  has  been 
discharged  as  administrator,  and  the  order  discharging  him  is 
not  assailed  and  the  person  to  whom  the  residue  of  the  estate 
was  paid,  and  who  had  been  recognized  as  the  sole  heir  of  the 
deceased,  is  not  made  a  party  defendant.  Courts  notice  judi* 
cially  want  of  proper  parties. 

Baron  et  al,  vs,  AdminiHratorj  p,  296. 
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The  widow  and  children  having  proven  their  necessitous  condition  at 
the  death  of  the  husband  of  the  former  and  the  father  of  the  lat- 
ter, are  entitled  to  the  amount  of  $1000  from  the  assets  of  the 
succession. 

From  this  amount  must  be  deducted  the  value  of  the  property  of  the 
succession  she  has  received. 

The  succession  should  not  receive  credit  for  the  value  of  property 
the  title  to  which  is  not  proven. 

The  widow  and  minors'  portion  being  a  provision  for  the  destitute, 
can  not  be  waived  in  favor  of  a  creditor  and  carried  on  the  ac- 
count of  administrator  as  a  claim  ranked  after  his. 

Privileges  on  a  crop  must  be  paid  from  the  proceeds  of  the  orop  on 
which  advances  were  made,  and  not  from  the  proceeds  of  crops 
of  subsequent  years. 

Protest  is  not  necessary;  fee  can  not  be  charged. 

8ticce88ion  of  WaMell^  p.  361. 

Where  a  succession  owes  no  debts  and  has  been  unconditionally  ac- 
cepted by  the  heirs,  who  are  in  actual  possession  of  the  estate 
through  an  agent  duly  authorized,  an  administration  is  unneces- 
sary and  illegal ;  and  when  such  proceedings  are  carried  on  with 
the  full  knowledge  of  the  agent  of  the  absent  heirs,  who  himself 
becomes  a  purchaser  at  a  sale  made  therein,  such  a  sale,  so  far 
as  that  purchaser  himself  is  concerned,  is  a  nullity  so  absolute 
that  it  could  furnish,  in  his  favor,  no  basis  for  any  prescription 
save  that  of  thirty  years.  Hobson  et  aL  vs.  Peaks,  p.  883. 

The  administrator  of  the  succession  of  a  deceased  administrator  filed 
his  final  account.  It  was  opposed  on  the  ground  that  the  de- 
ceased administrator's  succession  was  liable  for  the  loss  of  cer- 
tain real  estate  belonging  to  the  former  succession,  which  he 
had  allowed,  through  his  negligence,  to  be  sold  for  taxes.  The 
value  of  the  property  was  $1276. 

Held,  that  the  opposition  was  a  separate  cause  of  action,  an  unliqui- 
dated claim  presented  against  the  last  succession,  which  could 
have  been  urged  in  a  direct  action,  and  the  jurisdiction  of  the 
Supreme  Court  must  be  determined  by  the  amount  involved, 
and  not  by  the  amount  to  be  distributed  in  the  succession  account 

offered. 
There  was  no  amount  to  be  distributed  which  was  involved  in  the 
opposition  to  the  account.  Succeation  of  McKnight,  p.  399. 
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A  judgment  Bustaining  an  opposition  to  an  administrator's  account, 
by  which  the  opponent  is  decreed  entitled  to  recover  a.  sum  of 
money  due  by  the  deceased,  does  not  affect  the  personal  liability 
of  the  administrator,  who  was  in  no  way  responsible  for  the  debt 
who  was  not  asked  to  be,  and  was  not,  condemned  to  pay  the 
amount. 

The  registry  of  such  judgment  in  the  mortgage  records  does  not 
create  a  judicial  mortgage  against  the  administrator,  whom  it 
did  not  affect  individually,  and  the  judgment  creditor  is  not  en- 
titled to  any  preference  by  virtue  of  such  pretended  mortgage 
out  of  the  proceeds  of  the  real  estate  of  such  administrator. 

SuccesBum  of  Comstock,  p.  427. 

The  public  administrator  has  no  standing  in  court  to  ask  the  nullity 
of  the  appointment  of  administrators  made  after  the  observance 
of  all  the  forms  of  law,  and  seek  his  own  appointment  instead, 
because  the  deceased  was  an  adulterous  bastard  who  left  no 
issue,  no  surviving  husband  and  no  will,  and  the  parties  claiming 
the  estate  are  adulterous  collaterals  who  can  not  inherit. 

The  State  has  a  right  to  institute  judicial  proceedings  to  revendicate 
the  succession  of  a  person  who  dies  without  heirs.  The  action 
arises  under  express  provisions  of  law. 

The  State  would  have  such  right,  in  the  case  of  the  succession  of  an 
adulterous  bastard,  leaving  no  legitimate  or  natural  issue,  no 
surviving  husband  and  no  will,  which  is  claimed  by  adulterous 
collaterals,  upon  legal  proof  of  the  adulterous  relationship  of 
the  parties. 

The  only  evidence  which  the  law  allows  to  be  introduced  in  such  a 
case  is  a  valid  judgment,  upon  proper  proceedings  obtained  by 
the  husband,  or  in  his  default  his  heirs,  under  the  circumstances 
and  within  the  period  prescribed  by  law. 

The  right  to  institute  an  action,  en  d^aaveu,  to  repudiate  children 
bom  during  the  marriage,  is  exclusively  personal  to  the  husband, 
who  is  the  sole  judge  of  his  honor  and  of  the  propriety  of  bring- 
ing it. 

Where  the  husband,  or  his  heirs,  fail  to  institute  such  suit,  the  door 
for  the  contestation  is  forever  closed,  the  status  is  irrevocably 
acquired  and  fixed  so  that  it  can  be  thereafter  questioned  by  no 
one» 
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The  State  has  not  been  declared  by  the  Legislature  to  be  vested  with 
the  right  of  bringing  the  ^^  public  custion,^^  Sach  right  can  not 
be  exercised  unless  formally  recognized  and  announced  by  law, 
and  then  only  for  the  purposes  designated,  and  in  the  cases 
specified.     In  the  meantime  it  is  a  dormant  attribute. 

The  State,  whatevf^r  her  governmental  prerogatives  or  police  powers 
be,  has  no  right,  in  the  absence  of  a  formal  expression  of  the  leg^- 
lative  will,  declaratory  of  the  same,  to  any  action  to  vindicate  laws 
enacted  for  the  preservation  of  public  order,  or  of  good  morals. 

In  an  action  brought  by  the  State  to  exclude  adulterous  bastards 
from  a  succession,  where  the  persons  represented  to  be  such 
were  bom  during  marriage,  it  is  essential  to  allege  and  prove 
that  their  adulterous  character  has  been  judicially  pronounced 
by  a  competent  court,  and  that  the  judgment  has  acquired  the 
force  of  sovereignty.  Succession  of  Saloy,  p,  433. 

In  case  a  right  has  been  reserved  to  a  succession  representative  to 
claim  reimbursement  for  sums  by  him  already  advanced  to 
minor  heirs  having  an  interest  in  the  property  under  adminis- 
tration, such  representative,  making  further  advances  to  said 
minors,  in  order  to  supply  them  with  necessaries  for  their  sup- 
port and  education,  which  the  tutor  did  not  possess  adequate 
means  to  supply  them  with,  occupies  toward  such  minors  guost 
contract  relations  entitling  him  to  reimbursement  of  such  sums 
since  furnished  also. 

Settlement  thereof  is  clearly  contemplated  to  take  place  in  due 
course  of  the  administration  of  the  ancestor's  estate,  from 
which  the  advances  were  made.  To  such  case  Art.  350  of  the 
Revised  Civil  Code  does  not  apply. 

A  final  succession  settlement  having  been  postponed  for  a  number 
of  years,  on  account  of  numerous  complications  and  unavoid- 
able causes,  for  which  the  administrator  is  not  responsible,  and 
in  the  meantime  the  mules  and  working  cattle  attached  to  the 
succession  plantations  having  been  annually  leased  therewith, 
the  loss  sustained  by  the  death  of  any  of  said  animals  is  rather 
to  be  attributed  to  natural  causes,  such  as  work,  over- age  and 
ordinary  use  will  bring  about,  than  to  dereliction  of  duty  on  the 
part  of  the  administrator  in  failing  to  obtain  a  decree  for  their 
sale,  or  to  damage  resulting  from  his  misconduct. 
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Charges  against  a  snccession,  of  whatever  character  they  may  be, 
such  as  funeral  charges,  law  charges,  lawyer's  fees  for  settling 
the  succession,  and,  generally,  all  claims  against  the  succession, 
originating  after  the  death  of  the  person  whose  succession  is 
under  administration,  are  to  be  paid  before  the  debts  con- 
tracted by  the  deceased. 

Among  such  succession  charges  may  be  included  claims  of  the  ad  - 
ministrator  against  minors  for  moneys  to  their  tutor  advanced 
for  their  support  and  education,  and  before  the  shares  of  said 
minors  have  been  segregated  from  the  mass  of  the  succession 
and  reduced  to  dominion  and  control  by  their  tutor. 

SiLccession  of  Sparrow,  p.  476. 

The  provisions  of  Code  of  Practice  1042,  which  require  that  '*  the 
testimony  of  witnesses  in  cases  before  the  courts  of  probate 
shall  be  taken  in  writing  and  annexed  to  the  record,"  has  for' 
object  to  preserve  the  evidence  of  claims  which  are  placed  upon 
a  succession  account  for  the  benefit  of  minors  and  absentees  so 
that  their  right  of  appeal  shall  not  be  abridged. 

In  case  an  account  be  homologated  without  due  proof  reduced  to 

writing  or  otherwise,  except  as  to  a  single  creditor  who  has 

.    opposed,  the  judgment  can  not  be  maintained  except  as  to  the 

claim  of  that  opponent. 

Succession  of  Qirardey,  p.  643. 

An  act  of  sale  executed  by  the  testator  to  his  sister,  of  his  undivided 
interest  and  share  in  the  succession  and  property  of  his  deceased 
mother,  will  operate  as  an  estoppel  against  a  claim  made  by  his 
child  to  an  interest  in  the  estate  and  property  of  the  grand- 
mother, through  the  father  and  testator,  as  an  heir. 

After  a  son  has  unconditionally  accepted  the  succession  of  the  father, 
and  has  accepted  and  used  as  unconditional  heir  certain  twelve 
months  bonds  that  had  been  executed  by  adjudicatees  of  his  suc- 
cession property,  such  son  and  heir  is  conclusively  barred  and 
estopped  from  setting  up  an  antecedent  title  derived  from  an- 
other source,  as  against  the  adjudicatees  of  the  property  and 

their  assigns  and  transferees. 

Calhoun  vs,  Pierson,  p.  684. 

Notwithstanding  the  Civil  Code  directs  that  an  attorney  or  curator 
must  be  appointed  by  the  judge  to  represent  absent  heirs  in  the 
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conduct  of  succeraion  and  partition  proceedings,  the  failure  of 
the  judge  to  make  such  appointment,  or  the  existence  of  an 
irreg^arity  in  the  appointment,  does  not  constitute  such  an  ab- 
solute nullity  as  will  work  the  revocation  or  annulment  of  a  sale 
of  property  made  thereunder.     Omnia  rite  acta, 

Mather  vs.  Lehman,  p.  617. 

The  testator  bequeathed  a  life  estate  to  his  wife,  and  directed  that  in 
case  she,  at  the  time  of  her  death,  left  a  child  or  children,  his 
estate  was  to  descend  in  fee  simple  to  such  child  or  children. 

The  testator  having  di«)d  the  wife  contracted  a  second  marriage,  of 
which  the  plaintiffs  are  the  issue. 

The  child  not  conceived  at  the  death  of  the  testator  is  as  incapable 
of  receiving  a  conditional  legacy  as  he  is  incapable  of  receiving 
a  legacy  pure  and  simple. 

Under  the  French  system.  Art.  906  applies  to  conditional  as  well  as 
to  legacies  pure  and  simple,  and  the  legatee  must  exist  at  the 
testator's  death. 

Under  the  corresponding  article  of  the  Louisiana  C.  0.  (1478),  a 
legacy  was  limited  to  the  number  of  children  bom  at  the 
testator's  death,  although  left  to  all  the  children  of  a  person 
named. 

The  suspensive  condition  of  the  legacy  enured  only  to  the  benefit  of 
the  children  in  ease  at  the  death  of  the  testator.     3  An.  494. 

As  the  right  of  usufruct  expires  at  the  death  of  the  usufructuary,  the 
heir  does  not  receive  by  descent  if  the  mother  was  a  usufruc- 
tuary. 

If  she  became  the  owner,  the  legacy  was  null  as  a  prohibited  substi- 
tution. 

And  if  it  was  not  a  prohibited  substitution,  having  sold  the  land,  her 

heirs  can  not  recover  it  from  the  defendants,  who  held  under  the 

purchase  from  their  mother. 

Sevier  et  aU  vs.  Douglas,  p,  605. 

The  maxim  le  mort  saisit  le  vif  does  not  apply  to  such  irregular  heirs 
as  the  surviving  spouse. 

Articles  930,  931  and  949,  Rev.  C.  C,  prescribe  the  steps  to  be  taken 
by  the  surviving  spouse  in  order  to  be  recognized  as  heir  of  the 
deceased  spouse  and  to  be  sent  into  possession  of  his  estate. 

These  articles  contemplate  a  proceeding  in  the  nature  of  an  action 
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taken  contradictorily  with  a  ''  person  to  be  appointed  to  defend 
the  interests  of  the  absent  heirs,  in  case  there  are  any." 
A  decree  of  possession  rendered  without  the  appointment  of  such  a 
representative;  without  an  inventory  taken  in  his  presence; 
without  requiring  or  giving  of  security  in  a  purely  ex  parte  pro- 
ceeding, is  invalid  and  null. 

Succession  of  Allen,  p,  801. 

In  a  succession  that  has  been  administered  and  the  whole  succes- 
sion ordered  to  be  put  in  possession  of  the  heirs,  and  the  execu- 
tor ordered  to  retain  an  amount  to  pay  the  debts,  this  amount  is 
the  sum  to  be  distributed  and  is  the  test  of  jurisdiction  on  an 
appeal  from  a  final  account  to  which  there  were  oppositions 
and  upon  which  judgment  was  rendered  after  putting  the  heirs 
in  possession  of  the  succession  property. 

State  ex  rel,  Carreau  vs.  Judges,  p.  819. 

The  entire  commissions  of  an  administrator  are  not  properly  eligible 
before  the  administration  is  terminated.  Prior  to  this,  his  com- 
missions on  sums  received  and  distributed  should  be  paid,  and 
his  rights  to  the  residue  reserved  for  his  final  account.  The 
decision  in  the  Succession  of  Sparrow,  40  An.  484,  affirmed,  and 

its  principles  applied. 

Succession  of  Meyer,  p.  876. 

A  wife  who  at  the  death  of  her  husband  receives  (as  the  beneficiary 
named  therein)  the  amount  of  certain  policies  on  his  life,  which 
the  husband  had  taken  out,  and  on  which  he  had  paid  the  prem- 
iums, can  not  be  made  by  special  opposition  of  a  creditor  to 
charge  herself  on  the  account  filed  by  her  as  administratrix  of 
her  husband's  succession  with  the  amount  of  those  premiums  as 
an  asset  of  that  saccession,  and  as  resulting  from  a  debt  due  by 
her  to  it. 

In  entering  into  those  contracts  the  husband  did  not  claim  nor  intend 
to  act  either  as  negotiorum  gestor  or  as  agent  of  his  wife ;  he  was 
not  dealing  with  reference  to  nor  upon  any  property  of  hers. 
The  obligations  of  the  assured  created  by  the  policies  were  his 
own  obligations,  and  when  extinguished  by  payment  of  the 
premiums  the  debts  were  his  debts,  and  not  those  of  his  wife. 

Even  were  there  a  situation,  resulting  from  community  relations, 
such  that  a  wife  would  be  as  between  herself  and  her  husband 
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liable  for  the  premiums,  she  could  not  be  held  for  that  particu- 
lar item  of  indebtedness  upon  an  opposition  made  to  her 
tableau  of  administration,  especially  where  the  opposing  creditor 
does  not  allege  that  he  is  a  creditor  of  the  community ;  that  it  has 
been  accepted  by  the  wife,  or  that  she  has  made  herself  liable 
as  widow  in  community ;  that  the  community  is  insolvent,  or  that 
it  has  been  liquidated,  and  that,  as  a  result  thereof,  the  wife  has 
been  found  to  be  a  debtor  thereto.  A  wife  would  be  entitled  to 
a  general  settlement :  non  constatj  but  that  on  such  settlement 
she  would  not  be  found  its  creditor. 
Where  services  have  been  rendered  a  succession  upon  the  advice 
and  with  the  consent  of  a  particular  creditor,  he  is  estopped 
from  contesting  payment  of  the  same  when  he  concedes  they 
have  been  properly  performed  and  reasonably  charged  for. 

Succession  of  Brownlee,  p.  917. 

SUMMARY  PROCESS. 

Sections  2156  and  2163  of  the  Revised  Statutes,  so  far  as  they  apply 
to  the  fixing  of  causes  in  this  court,  together  with  all  other 
statutes  on  the  same  subject  matter,  were  repealed  by  Act  No. 
70  of  1884 ;  but  considering  that  suits  to  recover  possession  of 
leased  premises  are  entitled  to  speedy  trial,  in  the  exercise  of 
the  discretion  vested  in  this  court,  the  order  to  fix  by  prefer- 
ence after  three  days'  notice  is  granted. 

The  proceedings  to  eject  a  tenant  are  summary.  At  the  expiration 
of  the  lease  the  statute  provides  fifteen  days'  notice  to  the  ten- 
ant to  remove. 

Upon  his  failure  to  comply,  suit  may  be  brought  and  the  defendant 
notified  by  citation  to  appear  and  defend  after  three  days. 

Oodchaux  V8,  Bauman,  p,  254. 

SUPREME  COURT. 

In  case  there  is  shown  to  nave  been  no  contestation  in  the  recorder's 
court  in  reference  to  the  constitutionality  or  legality  of  the  city 
ordinance  that  is  drawn  in  question,  this  court  has  no  jurisdic- 
tion of  the  subject  matter  of  the  controversy. 

State  V8.  DeffeSy  p.  581. 

This  court  will  not  entertain  appeals  based  on  the  illegality  or  uncon- 
stitutionality of  fines  imposed  by  municipal  ordinance,  when  that 
question  was  not  presented  or  passed  upon  in  the  lower  court. 

State  V8.  Hennessey,  p,  805. 
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The  plaintiff  must  prove  his  alleged  ownership  of  the  property  adver- 
tised for  the  payment  of  taxes  to  enable  him  to  maintain  the 
injunction  and  have  the  taxes  canceled  bearing  on  the  property. 

The  title  to  part  of  the  property  was  annulled  by  judgment. 

To  escape  payment  of  the  tax  on  the  part  to  which  they  have  no 
title,  they  can  not  maintain  the  position  that  their  purchase  of 
the  judgment  has  had  the  effect  of  reviving  the  title  it  annuls. 

By  buying  the  judgment  to  which  they  were  parties,  and  which  had 
the  effect  of  settling  their  indebtedness,  they  acquiesced  in  its 
correctness. 

With  reference  to  property  not  affected  by  the  judgment  and  owned 
by  plaintiffs:  The  Article  123  of  the  Constitution  of  1868 
required  the  timely  recordation  of  all  mortgages  or  privileges  to 
make  them  effectual  against  third  persons. 

Bilgery  et  al,  vs.  Tax  Collector,  p,  142. 

A  delinquent  tax  debtor,  whose  property  has  been  validly  sold  for 
taxes,  and  who  has  not  redeemed  or  offered  to  redeem  within 
the  delay  allowed  by  law,  can  not  claim  the  benefit  of  a  sale 
made  by  the  tax  purchaser  to  a  third  person,  as  operating  a 
redemption,  merely  because  such  person  falsely  represented 
that  he  was  a  creditor  of  the  tax  debtor,  and  as  such  was  entitled 
and  ready  to  redeem,  and  thus  induced  the  purchaser  to  sell. 

A  party  can  not  assail  a  transaction  on  the  ground  of  a  fraud  which 
was  not  practised  on  him  and  did  not  injure  him. 

Nor  can  he   claim  the  benefit  of  acts  of  a  third  person  having  no 

authority,  and  under  no  obligation  to  represent  him,  and  not 

done  in  his  name  or  for  his  account,  but  in  his  own  right  and 

for  his  own  benefit. 

Staples^  Executor,  V8.  Mayer  et  aL,  p,  628. 

Notwithstanding  a  tax  title  may  be  inherently  void,  it  is  entitled  to 
be  respected  and  upheld  as  valid  until  judicially  investigated 
and  its  nullity  pronounced ;  and  an  assessing  ofiScer  may  act 
upon  its  prima  facie  validity  in  making  an  assessment.  It  is  not 
made  his  duty  to  investigate  prior  assessments  for  the  purpose 
of  ascertaining  their  possible  illegality. 

Whilst  it  is  undoubtedly  true  that,  in  respect  to  such  persons  as  trace 
title  through  an  assessment  inherently  void,  such  defects  may  be 
visited  upon  them ;  yet,  when  that  title  has  been  annulled  and 
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revoked,  and  the  property  is  again  Bold  for  delinqaent  taxes 
assessed  against  it  while  it  was  held  by  the  first  purchaser  as 
owner,  snch  non- apparent  defects  can  not  be  invoked  to  defeat 
the  assessment  and  avoid  such  subsequent  sale.  Ordinarily, 
property  should  be  assessed  in  the  name  of  the  person  possess- 
ing both  the  legal  and  the  equitable  title,  though  cases  may  arise 
justifying  an  assessment  being  made  in  the  name  of  one  possess- 
ing only  a  prima  facie  title. 

A  statute  which  confers  upon  a  tax  collector  authority  to  sell  prop- 
erty sold  or  forfeited  to  the  State  only,  does  not  confer  upon 
that  officer  power  to  sell  property  of  a  delinquent  tax  payer  in 
satisfaction  of  taxes  due  the  State. 

A  tender  of  the  amount  of  price  paid  at  the  tax  sale,  -with  10  per 
cent,  added,  may  be  made  at  any  time  prior  to  judgment  annul- 
ling tax  sale;  or  it  may  be  liquidated  and  adjusted  in  the  decree. 

A  judgment  decreeing  purchase  at  tax  sale  entitled  to  be  placed  in 
possession  does  not  form  res  judicata  in  respect  to  the  title,  and 
the  last  defendant  in  the  action  for  possession  is  not  thereby 
precluded  from  suing  for  its  revocation. 

Surget  vs.  Newman,  42  An.  777,  affirmed  in  respect  to  prescription 
of  three  years. 

The  prescription  of  ten  years  acquirendi  cauaa  can  not  be  maintained 
unless  title  is  accompanied  with  possession  during  the  time  re- 
quired by  law.  Prescott  et  al.  vs.  Payne,  p.  650. 

The  plea  of  want  of  previous  tender  as  a  condition  precedent  to  the 
institution  of  a  suit  to  annul  a  judicial  sale  is  not  applicable  to 
tax  sales. 

The  Constitution  declares  that  no  sale  of  property  for  taxes  shall 
be  annulled  for  any  informality  in  the  proceedings  until  the  price 
paid,  with  10  per  cent,  interest,  be  tendered  to  the  purchaser, 
and  that  provision  has  been  construed  to  mean  that  tender  may 
be  made  at  any  time  prior  to  final  judgment,  or  that  the  price 
may  be  liquidated  and  adjusted  in  the  judgment. 

On  Rbhearing. 
The  court  below  decides  a  cause  on  whatever  point  it  deems  ma- 
terial, but  it  is  the  duty  of  this  court  to  revise  its  judgment,  not 
the  grounds  upon  which  it  is  rendered.  Its  decision  compels  us 
to  examine  the  case  on  all  the  grounds  it  presents,  if  that  be 
necessary  to  a  rightful  determination  of  the  case. 
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Section  1  of  Act  80  of  1888  reqnires  that  the  tax  collector  shall  pre- 
pare a  complete  list  of  all  immovable  property  bid  in  for  and  adju- 
dicated to  the  State,  as  shown  by  the  records  of  the  conveyance 
office,  which  had  not  been  disposed  of  or  redeemed,  and  trans- 
mit same  to  the  auditor  of  public  accounts  for  comparis(>n  with 
the  records  of  property  adjudicated  to  the  State,  on  file  in  his 
office ;  said  list,  when  corrected  and  approved  by  the  auditor, 
shall  be  returned  as  approved  to  the  tax  collector,  and  it  shall 
be  the  warrant  of  authority  to  him  to  advertise  said  lands  for 
sale. 

Without  strict  compliance  with  the  provisions  of  this  act  a  tax  col- 
lector is  not  authorized  to  make  sale  of  State  lands,  and  an  ad- 
judication thereof  without  such  compliance  is  absolutely  void 
and  conveys  no  title. 

In  case  of  such  sale  being  made,  and  the  purchase  price  being  put 
to  the  tax  collector's  credit  on  the  treasurer's  suspense  account, 
the  State  does  not  become  responsible  to  the  bidder  for  its  resti- 
tution upon  the  revocation  of  the  sale.  He  must  look  to  the 
proper  accounting  officers  of  the  government,  in  due  course  of 

settlement  and  law. 

State  V8,  Sheriff  et  aL,  p.  734. 

The  sale  by  the  State  of  property  upon  which  the  taxes  have  been 

paid  is  an  absolute  nullity. 
The  tax  payer  can  not  be  held  responsible  for  the  errors  of  the  tax 

collector  who  credits  the  payment  of  the  tax  to  another  piece  of 

property  owned  by  another  person. 
When  the  tax  payer  has  paid  the  tax  he  is  not  required  to  make  a 

tender  to  the  purchaser  at  tax  sale  before  he  brings  suit  to  set 

aside  the  sale.  Lefebre  V8.  Negrotto,  p.  792. 

A  tax  sale  under  Act  98  of  1886  is  null  and  void,  if  the  tax  debtor  has 
received  no  notice  as  required  by  Art.  210  of  the  Constitution. 

An  assessment  is  defective  and  the  sale  thereunder  null  and  void, 
when  the  property  is  owned  in  in  division,  and  is  assessed  to  the 
estate  of  a  deceased  co- proprietor,  when  he  lived  and  died  in 
another  parish. 

When  the  tax  and  deed  shows  that  the  property  was  sold  in  block  in 

violation  of  Art.  210  of  the  Constitution,  the  sale  will  be  annulled. 

Norres  et  al,  vs.  Hays  et  al.,  p.  907. 
80 
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The  publisher  of  a  newspaper  is  not  a  '*  manafactnrer  of  stationery" 
within  the  meaning  or  intent  of  Article  207  of  the  Oonstitntion. 
Decision  in  State  vs.  Dnpre,  42  An.  561,  referred  to,  and  its  in- 
applicability to  the  instant  case  shown. 

Nicholson  et  al.  vs.  Tax  OoUecfor,  p.  76. 

A  person  engaged  in  the  manufacture  of  harness  and  saddlery  in  the 
year  1890  is  protected  by  constitutional  exemption  from  taxation 
on  the  capital,  machinery  and  other  property  therein  employed. 

In  case  such  manufacturer  carries  with  his  stock  of  manufactured 
goods  a  small  assortment  of  other  articles,  not  manufactured  by 
him,  but  which  constitute  a  necessary  accessory  to  his  business, 
the  latter  is  taxable. 

If  such  person  has  been  once  assessed  and  has  paid  the  tax  on  such 
taxable  property,  an  (idditional  assessment  will  be  annulled,  as 
one  made  on  non- taxable  property — ^the  proof  showing  that  the 
assessment  made  and  paid  covers  the  full  value  of  the  taxable 
values  of  the  manufacturer. 

Smith  dt  Boullemet  V8,  Board  Assessors,  p.  91. 

When  the  privileges  by  which  taxes  are  secured  are  prescribed,  such 
taxes  become  mere  personal  claims  against  the  tax  debtor,  and 
mortgage  creditors  are  not  debarred  from  seizing  and  selling, 
nor  the  sheriff  from  executing  title  to  the  property,  by  reason  of 
their  non-payment.  They  cease  to  be  ''taxes  due  on  the  prop- 
erty" within  the  meaning  of  Sec.  8615,  Revised  Statutes,  which 
must  be  construed  in  connection  with  other  laws  in  pari  materia. 

Scholfleld,  Ooodman  dk  Co.  vs.  West  et  al.,  p.  277. 

The  agent  of  the  manufacturer  of  clocks  in  another  State  who  so- 
licits orders  for  them  in  Louisiana  is  not  subject  to  the  payment 
of  a  license  tax. 

The  agent  would  be  liable  to  the  tax  imposed4)y  Sec.  28,IAct  No.  150  of 
1890,  if  the  clocks  had  been  shipped  to  Louisiana,  and  after  they 
bad  been  located  in  Louisiana,  the  agent  by  peddling  them  dis- 
posed of  them. 

Whether  the  tax  can  be  imposed,  either  directly  on  the  goods  intro- 
duced into  the  State,  or  by  license  on  the  party,  who  is  en- 
trusted with  their  sale,  depends  upon  the  fact,  whether  the 
goods  have  been  incorporated  into  the  general  mass  of  property 
subject  to  taxation. 
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If  the  manufacturer  in  another  State  sends  an  agent  to  Louisiana  to 
find  a  purchaser  for  his  manufactured  goods,  still  at  the  factory, 
and  he  takes  orders  and  the  goods  are  shipped  directly  to  the 
agent  to  be  delivered  to  the  purchaser,  he  is  not  liable  to  said 
tax  imposed  by  said  act.  It  is  immaterial  whether  the  sale  is 
perfected  by  delivery.  The  clause  of  the  Constitution  of  the 
United  States  which  declares  that  Congress  shall  have  the  power 
to  regulate  commerce  among  the  several  States  extends  to  nego- 
tiations for  the  sale  of  manufactured  articles  solicited  in  another 
State.  Therefore  any  license  tax  imposed  upon  an  agent  or 
solicitor  for  soliciting  orders  for  said  goods,  by  sample,  is  in 
violation  of  said  clause  of  the  Constitution  of  the  United  States. 

A  tax  collector  has  the  same  remedy  to  enforce  the  payment  of  par- 
ish as  State  taxes  and  licenses. 

A  tax  on  a  peddler  is  sufficiently  graduated  when  a  specific  sum  is 

imposed  upon  them. 

State  V8»  Pettigrew,  p.  856. 

The  Carondelet  Canal  Navigation  Company  was  exempted  from  tax- 
ation by  an  amendment  to  its  charter,  approved  March  10, 1868. 

The  immunity  was  not  repealed  by  Act  207  of  the  Constitution  of 
1879. 

The  public  benefit  anticipated  from  the  corporation  is  sufficient  con- 
sideration for  the  exemption;  none  other  need  be  shown. 

The  plaintiff  admits  ownership  on  the  part  of  the  State. 

The  property  being  a  constituent  part  of  the  canal,  incident  thereto, 
and  serving  the  purpose  of  the  company  in  maintaining  its  navi- 
gation, is  exempt  from  taxation. 

Canal  Company  ve.  City,  p.  8Q4. 

Articles  manufactured  in  this  State  for  agricultural  purposes,  when 
more  than  five  hands  are  employed,  are  exempt  from  taxation 
under  Article  207  of  the  Constitution. 

Articles  not  manufactured  in  this  State,  and  carried  in  stock  by  the 
manufacturer  with  his  articles  manufactured  here,  although  inci- 
dental to  his  business,  are  subject  to  taxation. 

When  the  assessment  is  null  and  void,  being  in  contravention  of  the 

Constitution,  the  nullity  of  the  assessment  can  be  urged  at  any 

time. 

Taylor  Bros.  Iron  Works  Co.  vs.  City,  p.  664. 
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The  lien  and  privilege  whereby  the  taxes  for  1880  were  secared  are 
subject  to  the  prescription  of  three  years. 

The  property  being  owned  by  third  persons,  they  are  ineffective  as 
against  them. 

The  same  law  which  grants  a  privilege  to  the  city  to  secure  the  pay- 
ment of  its  taxes  subjects  that  privilege  to  the  prescription  of 
three  years. 

A  purchaser  who  denies  that  there  are  any  taxes  due  on  the  prop- 
erty he  buys  can  not  be  held  to  have  assumed  the  payment  of 
taxes  or  to  have  acknowledged  the  lien  and  privilege  by  having 
added  after  having  denied  that  there  were  any  taxes  due,  that  if, 
however,  there  was  any  due  he  would  pay  them. 

The  city  of  New  Orleans  is  not  liable  in  damages  for  having  claimed 
taxes  and  a  lien  and  privilege  on  the  property  for  taxes,  which 
the  court  holds  are  prescribed. 

Leeds  <£:  Co.  V8.  Hardy  et  al.,  p.  556. 

The  constitutional  provision  relating  to  the  exemption  of  property 
from  taxation  can  not  be  avoided  on  the  g^und  that  it  is  retro- 
spective. 

The  exemption  was  not  a  charter  grant . 

It  was  not  a  right  removed  from  all  legislative  control. 

The  plain  terms  of  the  ^organic  law  prohibiting  the  exemption  of 
property  leased  or  used  for  corporate  profit  or  income  must  be 
obeyed. 

That  part  of  the  property  occupied  by  plaintiff's  order  is  exempt. 

That  part  used  or  leased  for  corporate  income  or  profit  is  subject  to 
taxation. 

From  the  assessed  value  of  the  whole  property  is  deducted  the  value 

of  that  part  which  is  not  subject  to  taxation.    The  remainder  is 

taxable. 

Grand  Lodge  V8.  City,  p.  659. 

The  court  will  consider  the  written  evidence  of  settlement ;  and  pay- 
ment of  the  judgment  appealed  from,  when  the  genuineness  of 
the  receipt  showing  payment  is  not  questioned  by  the  appellee. 

The  amount  paid  in  the  settlement  of  its  tax,  made  by  defendant 
with  the  City  Council,  having  been  placed  in  the  treasury  of  the 
corporation ;  no  action  having  been  taken  toward  setting  aside 
the  settlement,  and  no  tender  having  been  made  of  the  amount 
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received  in  settlement,  the  plaintiff  is  without  rig^ht  to  prosecute 

its  suit  for  taxes  settled,  for  an  amount  less  than  claimed  as 

shown  by  the  receipt  produced. 

Oily  V8,  Bank,  p.  698. 

The  Board  of  Assessors  is  anithorized,  if  property  be  omitted  in  the 
assessment  of  any  year  or  improperly  described,  to  assess  it, 
provided  three  years  have  not  elapsed,  and  the  assessment  shall 
appear  upon  a  supplemental  roll,  and  be  filed  as  a  regular 
tax  roll. 

The  tax  payer  having,  by  his  return  of  property  he  claimed  to  own, 
obtained  an  exemption  to  which  he  had  no  right,  on  discDver- 
ing  the  error,  it  can  be  corrected. 

The  misdescription  having  resulted  in  the  omission  of  the  property 
from  the  roll,  the  Board  of  Assessors  had  the  power  to  assess  it 
on  a  supplemental  roll  after  due  notice. 

Tax  Collector  vs,  Oas  Light  Co.,  p.  763. 

Foreign  companies,  being  required,  in  order  to  carry  on  business  in 
this  State,  to  have  an  authorized  agent  upon  whom  process  may 
be  served,  do  not,  in  appointing  a  board  of  directors  to  act  as 
their  agent,  localize  their  business  any  more  than  those  compa- 
nies which  manage  their  affairs  through  agencies  not  organized 
into  boards. 

The  duties  of  each  agency  being  about  the  same. 

A  non- resident  creditor  of  a  State  can  not  be  said  to  be,  in  virtue  of 
a  debt  which  a  resident  owes  him,  a  holder  of  property  within 
its  limits.  The  credit  is  not  within  the  State's  jurisdiction,  and 
of  no  value  to  the  debtor,  and  is  not  property  within  the  State, 
but  property  of  the  creditor,  taxable  at  his  place  of  residence. 

Tangible  movable  property  may  be  taxed  where  situate  under  a 
special  statute  which  provides  for  its  taxation. 

Insurance  Co.  V8,  Board  Aaaeasors,  p,  760. 

The  Legislature  has  the  power  to  separate  the  situs  of  corporeal 
movables  from  the  domicil  of  the  owner  for  the  purpose  of  tax- 
ation. 

If  a  right  be  incorporeal  and  intangible,  such  as  a  debt,  which  is  not 
the  property  of  the  debtor  in  any  sense,  being  his  obligation  and 
having  value  only  in  the  hands  of  the  creditor,  its  situs  is  neces- 
sarily  where  it  is  owned  and  not  where  it  is  due. 
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A  foreign  insorance  company  domiciled  ont  of  the  State  and  collect- 
ing premiums  here  is  not  liable  for  a  tax  levied  on  the  said 
preminms,  being  '<  credits"  having  its  8itu$  at  the  domicilof  the 
company. 

The  agencies  of  foreign  companies,  established  in  compliance  with 

Act  of  1877,  requiring  them  to  have  business  residences  in  the 

State,  are  not  an  election  of  domicil  changing  the  eUua  of  the 

said  incorporeal  rights. 

Railey  V8,  Board  AsBesaore^  p,  760. 

A  foundry  in  which  * 'railing  posts  and  bridges  and  such  other  things" 
are  manufactured,  and  iron,  brass  and  other  metals  are  cast,  is 
not  exempt  from  taxation  under  the  article  of  the  Constitution 
exempting  capital,  machinery  and  other  property  employed 
in  the  manufacture  of  machinery  or  agricultural  implements, 
unless  they  are  ased  in  the  said  manufacture  of  machinery  or 
implements. 

It  is  not  proven  that  one  of  the  articles  enumerated  was  employed 
in  the  manufacture  of  machinery  or  agricultural  implements. 
They  are,  therefore,  not  exempt.  A  foundry  consists  of  works 
for  the  casting  of  metals ;  they  are  not  necessarily  [employed  in 
the  manufacture  of  machinery  or  agricultural  implements,  as 
when  railings,  posts  and  bridges  are  made. 

The  surrender  of  the  power  of  taxation  is  never  presumed. 

It  will  not  be  presumed,  in  the  absence  of  evidence,  that  the  foundry 

was  used  for  casting  and  moulding  any  other  articles  than  those 

proven. 

Benedict  V8.  City,  p.  793. 

A  tax  of  five  mills,  voted  a  number  of  years  since,  to  aid  in  the  con- 
struction of  a  railraad,  which  afterward  allowed  the  time  to 
lapse  within  which  to  commence  the  work,  and  has  never  taken 
any  steps  toward  complying  with  the  condition  of  the  contem- 
plated contract,  will  not  be  considered  in  determining  whether 
defendants  exceeded  their  power  in  having  a  special  five- mill 
tax  levied  and  collected. 

It  is  manifest  that  the  taxes  voted  in  favor  of  the  first  company  can 
not  be  collected  and  never  will  be  collected. 

An  agpreement  relieving  a  corporation  from  the  payment  of  the  five- 
mill  special  tax  for  a  consideration,  is  not  in  contravention  of 
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TAXES  AND  TAXATION— Continued. 

Art.  208  of  the  ConetitDtion  so  long  as  no  injury  arises  there- 
from. The  police  jury  is  without  authority  to  question  the 
validity  of  the  special  tax  on  the  ground  that  a  corporation  has 
been  by  it  released  from  its  payment. 
The  contesting  of  votes  is  a  judicial  function  only  in  so  far  as  made 
such  by  special  statutes. 

Construction  Co.  V8.  Police  Jury,  p.  863. 

The  Board  of  Assessors  were  bound  to  give  effect  to  the  words  of  the 

statute. 
The  earning  capacity  shall  form  a   basis  of  estimating  the  values. 

Sec.  28  of  Revenue  Act  of  1890. 

This  requirement  was  observed,  and  the  proper  assessment  was 

made. 

Railroad  Company  vs.  City  et  al.,  p.  1058. 

The  earning  capacity  of  the  franchises  of  a  New  Orleans  city  railroad 

corporation  is  the  true  and  statutory  basis  of  their  assessment 

for  taxation. 

Railroad  Company  vs.  Cityet  al.,  p.  1065. 

The  assessment  of  the  value  of  a  franchise  measured  chiefly  by  the 
earning  capacity  of  the  corporation  is  a  proper  assessment. 

Railroad  Company  vs.  City  et  al.,  p.  1057. 

The  trade  of  barber  is  a  '*  mechanical  pursuit"  exempted  from 
license  taxation  by  Art.  206  of  the  Constitution. 

Stats  vs.  Dielenschneider,  p.  1116. 

TENDER. 

The  residents  and  alleged  tax  payers  in  a  township  in  whom  is  vested 
the  title  of  the  16th  section  for  the  maintenance  of  the  schools 
have  the  right  to  invoke  the  interposition  of  the  court  to  annul 
a  sale  of  this  section  > 

Tender  as  a  prerequisite  to  the  suit  can  not  be  required.  The  price 
was  not  received  by  the  plaintiffs. 

Telle  et  al.  vs.  School  Board  et  al.,  p.  365. 

The  plea  of  tender  of  such  sum,  as  a  condition  precedent  to  the  suit 
against  the  purchaser  and  the  tutor  for  the  nullity  of  the  sale 
and  revendication  of  the  property,  is  not  well  founded. 
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The  plea  of  prematurity  can  not  be  successfully  set  up  by  a  tutor 
who  has  acquired  real  estate  in  his  official  name,  with  due 
authority  for  account  of  his  ward,  when  sued  by  one  of  them  to 
be  recognized  as  owner  of  an  undivided  part  of  the  same. 

The  sale  made  by  him  at  private  sale,  under  advice  of  a  family  meet- 
ing, to  a  third  party  who  fails  to  pay  the  price  which  was  on 
credit  and  who  transfers  the  property  to  him  in  his  individual 
name  and  not  as  tutor,  can  not  be  said  to  have  been  ratified^ 
from  the  fact  that,  under  a  settlement  alleged  to  have  taken 
place  between  him  and  the  minor,  a  sum  of  money  passed  to  the 
latter,  unless  it  is  shown  that  this  was  preceded  by  an  account 
and  delivering  of  vouchers,  as  required  by  Act  361  of  the  R.  C. 
C,  and  that  the  minor  knew  of  the  infecting  radical  \iceB 
which  contaminated  the  act,  and   yet  voluntarily  cured  the  nul- 

■ 

lities. 

Rist  vs.  Hartner  et  al,y  p.  378. 

Tender,  as  a  condition  precedent  to  the  institution  of  a  suit  to  annul  a 
settlement  or  contract,  under  which  money  passed  from  the  de- 
fendant to  the  plaintiff,  may  be  exacted  where  contractual  rela- 
tions could  legally  exist  between  them ;  but  it  can  not  be  required 
from  a  minor  by  a  tutor,  sued  for  an  account,  between  whom  no 

8uo/i  relations  existed. 

Rist  vs,  Hartner,  Tutor,  p.  430. 

A  person  who  has  come  under  an  engagement  to  purchase  has  the 
right  to  insist  upon  the  tender  to  him  of  a  good  title  prior  to  the 
institution  of  a  suit  against  him  for  a  specific  performance. 

Hero  vs.  Block  et  al,,  p.  1032. 

THINGS. 

The  owner  of  land  within  the  corporate  limits  of  a  town  or  city  has  the 
legal  right  to  make  it  a  suburb  or  subdivision  of  the  town  or  city 
by  dividing  it  into  lots,  blocks  and  streets,  and  to  sell  the  same  at 
private  or  public  sale. 

A  sale  of  a  lot  bounded  by  streets  is  a  dedication  of  the  street  to 
public  use. 

A  plan  or  map  by  which  property  is  sold  binds  vendor  and  vendee. 

Landvs,  Smith  et  aL,  p.  931. 
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TRADE  MARK. 

Good  will  is  the  favor  which  the  manag^ement  of  a  basineBs  wins  from 
the  public,  and  the  probability  that  old  customers  will  continue 
their  patronage,  and  to  resort  to  the  old  place. 

It  may  be  said  to  consist  of  those  intangible  advantages,  or  incidents 
which  are  impersonal,  so  far  as  the  vendor  is  concerned,  and 
attach  to  the  thing  concerned.  When  it  consists  in  the  advan- 
tage of  location  it  follows  an  assignment  of  the  lease  of  the  loca- 
tion ;  and,  if  not  assigned,  it  passes  to  the  lessee  of  the  property 
at  the  termination  of  the  lease. 

A  trade  mark  has  no  separate  existence,  but  owes  its  existence  to 
the  fact  that  it  is  actually  affixed  to  a  vendable  commodity; 
whereas  a  trade  name,  or  a  fictitious  name,  may  be  considered 
as  a  quasi  trade  mark,  a  mere  property  which  is  somewhat  allied 
to  good  will. 

The  only  restraint  the  grant  of  good  will  imposes  upon  the  grantor  is 
to  prevent  his  subsequent  employment  of  his  own  name  so  as  to 
deceive  and  mislead  the  public. 

A  aurname  may  become  impersonal  when  attached  to  an  article  of 
manufacture,  and  becomes  the  name  by  which  such  article  is 
known  in  the  market;  and,  in  case  of  sale  of  the  right  to  manu- 
facture, the  name  passes  also ;  though  it  does  not  pass  as  good 
will,  but  as  trade  mark. 

By  giving  a  particular  name  to  a  building,  as  a  sign  of  a  hotel  busi- 
ness, a  tenant  thereby  makes  the  name  a  fixture  to  the  buildiug, 
and  the  property  of  the  landlord  upon  the  expiration  of  the 
lease. 

One  may  consent  to  the  employment  of  his  own  name  as  that  of  a 
place  of  refreshment,  but  if  such  consent  be  purely  gratuitous, 
he  may  withdraw  it  at  pleasure — particularly,  if  such  name  be 
his  surname,  it  being  personal  to  the  proprietor,  and  not  an  ele- 
ment of  g^od  will  of  the  business. 

Vonderbank  va,  Schmidt,  p,  264. 

TRESPASS. 

As  against  the  lawful  owner,  the  possessor  of  immovable  property 
must  be  protected  against  the  unlawful  disturbance  of  his  pos- 
session. 

Public  order  and  the  highest  interest  of  society  demand  that  no  vio- 
lence shall  be  done  to  one  in  peaceable  possession  of  property. 
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TRESPASS— Continued. 

In  action  for  damages  for  trespass  and  destruction  of  property,  the 

title  to  the  property  may  be  offered  in  evidence  in  aid  of  the 

proof  of  peaceable  possession. 

Nicol  V8.  Railroad  Co,y  p.  816. 

TUTORS. 

See  Minors  and  Their  Tutorship. 

WILLS  AND  TESTAMENTS. 

Under  the  law  of  Louisiana  a  testament  is  a  solemn  act  dependent 
for  existence  upon  compliance  with  the  forms  prescribed  by  law. 

The  code  requires  that  a  testament  by  public  nuncupative  act  shall 
be  received  by  the  notary,  dictated  by  the  testator,  written  down 
by  notary  and  read  to  the  testator,  all  in  the  presence  of  the 
witnesses,  and  that  express  mention  must  be  made  in  the  will 
itself  that  aU  the  foregoing  requirements  have  been  complied 
with. 

Where  such  a  will  only  recites  that  the  will  was  read  in  the  presence 
of  the  witnesses  and  does  not  declare  that  it  was  dictated  and 
written  down  in  their  presence,  the  omission  is  fatal. 

Succession  of  Vidal,  p.  41. 

A  substitution  prohibited  by  our  law  is  the  disposition  of  a  donation 
inter  vivos  mortis  cauia^  which  vests^the  property  of  the  testator  in 
a  person  named,  during  the  lifetime  of  such  person,  who  has  not 
the  power  of  alienation,  and,  at  his  death,  the  sams  property  is 
to  vest  in  another  person  named,  but  who  takes  title  directly 
from  the  testator,  but  by  a  title  which  only  springs  into  exist- 
ence on  the  death  of  the  first  donee. 

Succession  of  Auld,  p.  591. 

The  testator  bequeathed  a  life  estate  to  his  wife,  and  directed  that 

in  case  she,  at  the  time  of  her  death,  left  a  child  or  children,  his 

estate  was  to  descend  in  fee  simple  to  such  child  or  children. 
The  testator  having  died  t^he  wife  contracted  a  second  marriage,  of 

of  which  the  plaintiffs  are  the  issue. 
The  child  not  conceived  at  the  death  of  the  testator  is  as  incapable 

of  receiving  a  conditional  legacy  as  he  is  incapable  of  receiving 

a  legacy  pure  and  simple. 
Under  the  French  system.  Art.  906  applies  to  conditional  as  well  as 

to  legacies  pure  and  simple,  and  the  legatee  must  exist  at  the 

testator's  death. 
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WILLS  AND  TESTAMENTS— Oontinwed. 

Under  the  correspondinfi^  article  of  the  Louisiana  C.  C.  (1478),  a 
lefi^acy  was  limited  to  the  number  of  children  bom  at  the 
testator's  death,  although  left  to  all  the  children  of  a  person 
named. 

The  suspensive  condition  of  the  legacy  enured  only  to  the  benefit  of 
the  children  in  esse  at  the  death  of  the  testator.     8  An.  494. 

As  the  right  of  usufruct  expires  at  the  death  of  the  usufructuary,  the 
heir  does  not  receive  by  descent  if  the  mother  was  a  usufruc- 
tuary. 

If  she  became  the  owner,  the  legacy  was  null  as  a  prohibited  substi- 
tution. 

And  if  it  was  not  a  prohibited  substitution,  having  sold  the  land,  the 
heirs  can  not  recover  it  from  the  defendants,  who  held  under 
the  purchase  from  their  mother. 

Sevier  et  al.  vs.  DougUis,  p.  605 

The  testatrix  bequeathed  her  property  to  legatees  named  in  the  will, 
in  full  ownership. 

She  directs  that  it  be  placed  in  possession  of  a  trustee  during  her 
existence.  • 

The  charge  is  not  a  prohibited  substitution,  as  the  trustee  is  not  in 
any  respect  vested  with  the  property  as  owner. 

The  will  directed  that  the  property  be  placed  in  the  possession  of  a 
trustee,  to  be  divided  between  the  two  legatees  at  her  death. 

The  trustee  died  prior  to  the  testatrix.  The  latter  had  in  effect  re- 
voked the  charge,  and  there  was  no  prohibited  substitution. 

Benson  vs.  Cozine  et  al.,  p.  918. 
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